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3
BBEJAEHUE

AKTyaJabHOCTb TEMBI Hcclie0BaHusA. CTPOUTENBCTBO U YKPEIUIEHUE ITPABOBOTO
rocy/apcTBa He3aMEIUTENBHO TpeOyeT CO3AaHUs JOMOJIHUTEIBHBIX MEXaHH3MOB
YKPEIUIEHUs TapaHTUH 1IpaB U CBOOO M 3aKOHHBIX MHTEPECOB IPaK/IaH.

CkazaHHOe uMmeeT 0co00e 3HAYEHUE B YIOJOBHOM IPOIECCE, MOCKOIBbKY IS
Ka)XJO0r0 4YeJIOBEKa MpeABapUTEIbHOE paccieloBaHue U Cy/e0HOe pa30npaTeabCTBO
0 YrOJOBHBIM  JielaM  HEu30€XHO BIEKYT OIpaHUYEHUE CBOOOIBI U
HEMPUKOCHOBEHHOCTH W HApYLICHUS HENMPUKOCHOBEHHOCTHM YACTHOW JKM3HH, YTO
IIPOUCXOJIUT B MHTEPECAX KaYECTBEHHOTO U 3(hPekTuBHOrO paccienoBanus. Ho, kak u
Ar000H  JESATENIbHOCTH, paccliefloBaHHe U cyneOHoe pa30upaTrenbCcTBO  HE
3aCTpaxoBaHbl MOJHOCTBIO OT OLIMOOK, YTO B KOHEUYHOM HTOT€ MOXET IPUBECTU K
HEIONPABUMBIM WJIM IO KPaHEN MEpEe CEPhE3HBIM ITOCIIEICTBUSIM.

B nuteparype 4yacTto yka3plBaeTCsl Ha TO, YTO HEOOOCHOBAHHAsS U HE3aKOHHAas
YITOJIOBHAsl pEIpeccHus IOYTH BO BCEX Cly4yasX CONPOBOXKIAECTCS CUIbHBIMHU
AMOLIMOHAIBHBIMU TMEPEKUBAHUSAMU, MOPAJIBHBIM JAUCKOM(OPTOM, OrpaHUUYECHUSIMU
TIOJIHOMOYHH WJIH CBOOOJIBI HX PEAM3alliH, a TAKKE MATEPHAIbHBIMHU POOIEMaMu™.

[Tpu 5TOM caM MyOGIMYHBIN XapaKTep yroJOBHOTO MPOIiecca, U HAHOCUMBIN 3TOMN
JESITENIbHOCTBIO YIIEpO OMPENEsioT COLMATBbHYIO OTBETCTBEHHOCTh IOCYJapCTBa O
OTHOILIIEHHWIO K CBOMM TIpakJaHaM U Jpyr'MM JIMLaM B Cily4yae OIIMOOK B
npaBooxpaHuTenbHOH  chepe.  KOHCTUTYHIHMOHHBIM  OOOCHOBAaHHMEM  TaKOM
OTBETCTBEHHOCTH ABJsgeTcs cT. 53 Konctutynun Poccuiickoit ®enepauuu?, B KOTOPOit
3asBJICHO O IMpaBe Ha BO3MEIICHUE BpeAa, MPUUUHHOTO ACSITEIbHOCTBIO MyOINYHON

BJIaCTH.

! Aunpees IO.H. OTBeTCTBEHHOCTh FOCYIapCTBA 33 IPUUMHEHHE BPE/a: IUBUIMCTUYECKHE ACTIEKTHI.
— CII6.: FOpumnueckuit nentp Ilpecc, 2013. — C. 61.

2 Koncrurynus Poccuiickoit ®enepanun (MpuUHATa BCEHAPOAHBIM rojiocoBanueM 12.12.1993 r. ¢
W3MEHEHUsMH, OJOOpPEHHBIMH B Xojze obmepoccuiickoro rtomocoBanus 01.07.2020 1.) //
Odunmansueiit TeketT Koncturynun PO, Brirodaromumii HoBble cyobekThl Poccuiickoit @eneparuu -
Hounenkyto Haponuyto Pecryonuky, Jlyranckyro Hapogayro Pecriybmuky, 3amoposkckyro o01acTh 1
XepcoHCKyIo 001acTh, onmyoinkoBaH Ha OpUIaTbHOM HHTEPHET-TIOPTAaJie IPaBOBOM HH(OpMAIHH
http://pravo.gov.ru, 06.10.2022.
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Crenenp Hay9HOU pa3pabOTaHHOCTH TeMbl. THCTUTYT peabminTanuu u3yvdaics
MHOTHMHU aBTOPaMH, KOTOpPbIE B TOW WJIM HHOW MEpEe MPOAHAUIM3UPOBAIU €r0
pa3IMYHbIC acMeKThl. B 4acTHOCTH, peub HIeT O paboTax TaKUX YUYCHBIX, Kak
T.A. Anmazos, ['I. Amup6ekoB, B.T besnenkun, JI.B. boiinos, O.H. Boiitenko,
T.M. Mengenes, K.C. Hukuikun, 1U.JI. [letpyxun, JI.A. [Tpokynuna, O.B. Xumuuena,
C.A. Wedep u psg npyrux.

Opnako mpakTUKa TOKAa3bIBAET, YTO JO CUX MOpP HEPACKPBITHI OTHEJIbHbBIC
mpoOJeMbl B OCYIIECTBICHUU peadunuranuu uHcTuTyTa B Poccum. Kpome Toro,
TPYAHOCTH B MPABONPUMEHUTEIHLHON MPAKTUKE OOYCJIOBIICHBI TaKXKE TEM, 4YTO B
nornonHeHne K HopmaM crarbu 133-139 YronosHoro koaekca Poccuiickoit @eaepanun
(nanee — YK P®)! numerorcs HOpMBI IpaskIaHCKOTO 1IPaBa O BO3MEIICHUH YOBITKOB,
3akpemieHHble B cT. 1070 ['paxnanckoro koaekca PD2.

I[ToMumMO  cKa3aHHOTO, HMHCTUTYT peaOWIMTAIldd  JIOCTAaTOYHO  YacTo
MOABEPraeTCsl 3aKOHO/IATEIIbHBIM HW3MEHEHUSIM, KOTOPbIE BHOCSTCA B HOPMBI I, 18
VYIIK P® gocTaro4Ho peryisipHo.

B cBsi31 co BCceM CKa3aHHBIM, aKTyaJbHOCTh TEMBbI UCCIICIOBAHUSI HECOMHEHHA.

OOBEKTOM  HCCICHOBAHHS  SBIISIOTCS OOIIICCTBCHHBIC  OTHOIICHHS,
BO3HUKAIOIIME B YIOJOBHOM CYAONPOMU3BOJICTBE B CBSI3U C PEryJIUPOBAHUEM U
peanuzaiyeld MHCTUTYTa peaOuInTaIum.

[IpeqmeTromM wHcclieIOBaHUS SBISIIOTCS HOPMBI POCCHHCKOTO TIpaBa B cdepe
YTOJIOBHOTO TIPOIIECCa, PETYIMPYIONINE HHCTUTYT peaOUIUTAIIH.

[lenpt0 HACTOAILIETO MCCIAEAOBAaHUS BBICTYMAET KOMIUIEKCHBIA aHAIIN3
WHCTUTYTA PEaOWINTAIINH B YTOJIOBHOM CYJIOTIPOU3BOJICTBE.

JIns  nOCTHXKEHUsI TIOCTaBJIEHHOW 1€l B padoTe HEOOXOAMMO PEIIUTh
CJICAYIOIINE 3a/Iauu:

— PAaCKpBITh TOHSATHE, CYNIHOCTh W (PDYHKIIMM WHCTUTYTAa peaObWINTAINH B

YrOJIOBHOM cynonpou3BoactBe Poccuiickon denepanuu;

! Vronosuerit koneke Poccuiickoit denepanun ot 13.06.1996 r. Ne 63-®3 (pex. ot 08.08.2024 1.) //
Co0panmue 3akonogatenbcTBa PO, — 17.06.1996. — Ne 25. — Cr. 2954.
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— OXAapaKTEpU30BaTb  UCTOPUYECKHE  ACHEKTbl  PAa3BUTHS  HHCTUTYyTA
peadlIMTaly B OTEYECTBEHHOM YIOJIOBHOM CYJIOIIPOU3BOJICTBE;

— U3yYUTh OCHOBAaHUSA peadWINTAlMd B YrOJOBHOM CYJONPOU3BOJICTBE
Pocculickon ®@enepanuy;

— MPOBECTH aHAJIN3 OOCTOATEIBCTB, UCKIIIOUAIOIIUX PEAOUIIUTALINIO;

— MPOAHAIM3UPOBATh MPOLECCYAIbHbIN MOPAJOK PeaOUINTALU B YTOJOBHOM
cynonpou3BoacTee Poccuiickont denepannu;

— NPEACTaBUTh aHAJINW3 NpoOJieM MpaBONPUMEHEHUs B cdepe peanuzanuu
BO3MEILIECHHUS  UMYIIECTBEHHOIO  Bpeda, NPUYUHEHHOTO  HEOOOCHOBaHHBIM
IIPUBJICYEHUEM K YTOJIOBHOM OTBETCTBEHHOCTH U OCYKJICHUH, ITyTU UX PEILICHHUS;

— MCCIIEI0BATh poOJIeMBI 3aKOHOJATEJILHOTO peryJMpoBaHUs U
IIPABOIPUMEHEHUS, CBSI3aHHBIE C KOMIIEHCALMEW MOPAJIBHOIO BPEIa, MPUYNHEHHOTO
HEOOOCHOBAHHBIM MPHUBJICUYEHUEM K YTOJIOBHOM OTBETCTBEHHOCTU M OCYXKICHHEM,
IIyTH UX IPEOIOJICHUS.

Meronsl uccnenoBanus. [Ipu BbINOJHEHMHM pabOTHl MPUMEHSIIUCH TaKHUe
BCeOOIMe TPUHLIUITBI HAYYHOI'O TIO3HAHUS KaK BCECTOPOHHOCTh PACCMOTPEHHUSL, METO]T
CPABHUTEJIBHOTO IPABOBEJICHUA, IMOJHOTA, OOBEKTUBHOCTb, MCTOPU3M PA3BUTUA U
npyrue. bl ucnoab30BaHbl OOIIEHAaYYHbIE METO/Ibl AHATU3a U CUHTE3a, CUCTEMHO-
CTPYKTYPHBIH METOJ], JIOTMUECKUN METOJ, a TakXe 4YacTHO-Hay4yHble, (popMasibHO-
IOpUIMYECKUI, CPABHUTEIIBHO-TIPABOBOM METOMIBI 1 METOJI TOJIKOBAHUSI HOPM IIPaBa.

WHcTUTYyT peabmnuranMd B CBOEM CTAHOBJICHUM MPOWIEN TPU HTarma:
3apOKJIeHHE UHCTUTYTA B AopeBotonnonHblid nepuoa (XVII-XIX BB.); cTaHOBIEHHUE
W pa3BUTHE HMHCTUTyTa B coBeTckoe BpeMsa (1917-1990 ropma); pa3BuTue B
noctcoBerckuii nepuod (1991 — nacrosimee Bpemst). Kaxapiil n3 yka3aHHBIX 3TaroB
XapaKTEPU3yETCs] CBOMMHU OCOOCHHOCTSIMH.

Ha coBpemenHOM 3Tane pa3BUTUA UCCIEAYEMOTO HHCTUTYTA EMY B YTOJIOBHOM-
IIPOLIECCYAIbHOM 3aKOHE IIOCBSIICHA OTACNbHASA IJ1aBa B COCTABE OJHOPOIHBIX IIO
CBOEMY COJEpP)KAaHUI HOPM, 4YTO YKa3blBa€T Ha peadWINTalUI0 Kak Ha
CaMOCTOSITEIIbHBIN YTOJIOBHO-IIPOLECCYAIbHbBIN NHCTUTYT. Er0 CyIITHOCTB BBIpayKaeTcs

B TpEX B3aMMOCBA3AHHLBIX JJICMCHTAX: BBLIHCCCHHMHM IIPOLCCCYATIBHOI'O PEIICHUSA O
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HEBUHOBHOCTH JIUIa, BOCCTAHOBJICHHE €T0 MpaB U CBOOO/, a TaKKe rapaHTUPOBAHUE
BO3MEIICHHS yIIepOa, B CiIydae MOCTYIJICHHUS] COOTBETCTBYIOIIETO XO/1aTalCTBa.

JleranbHast ~ pepuHMLMA ~ peaOUIUTAlMM  [pUBEJEHA B YTOJIOBHO-
npoueccyanbHoM Koaekce Poccumiickoit ®enepamuu (nanee — YIIK P®)L: mopsamox
BOCCTAHOBJIEHMSI IIPaB U CBOOOJ JIMIla, HE3aKOHHO U HEOOOCHOBAHHO MOJBEPTHYTOIO
YTOJIOBHOMY IIPECIIEIOBAHUIO, U BO3MEILCHHS IPUYMHEHHOTO €My BpeJa.

@opMyIHpOBaHWE  OCHOBAaHMW  peadWIMTALMKM,  COTJJACHO  HOJAXOIY
3aKOHO/ATENs], OCYIIECTBICHO Yepe3 MEPEUncIeHUEe CyObEKTOB, UMEIOLIUX JaHHOE
IIPABO C KOPPECIOHACHIMEN HA ONPEAEIEHHOE ITPOLIECCYATBHOE PEIICHHUE.

B cBsA3M ¢ HamMuMeM pa3nuuMii B MOAXOAAaX K OIPENEICHUIO OCHOBAHUHI
peadbunuTalMy NpejularaeTcst €ro aBTopckasi Ae(PUHULINS, B COOTBETCTBUU C KOTOPOM
MO/l OCHOBaHUEM peaOUIUTAUMU JAOJDKEH NOHUMAThCS (PAKT HE3aKOHHOTO WU
HEOOOCHOBAHHOTO  YIOJOBHOIO  IPECJE€lOBaHUS B OTHOIICHHWE  JIMIIA,
KOHKPETU3UPOBAHHBIA B ONpPaBJaTEJIbHOM  IIPUTOBOPE,  IOCTAHOBJICHUU
(ompeaenieHnH) O MPEKPALIEHUN YTOJOBHOIO JIeja 0 COOTBETCTBYIOIIUM TPUYHUHAM,
A100 O MPU3HAHUM TMPUMEHEHUS NPUHYAUTEIbHBIX MEpP MEIUIIMHCKOTO XapakTepa
HE3aKOHHBIM 1 HEOOOCHOBaHHBIM, B PE3YJIbTATE KOTOPOTO, B COOTBETCTBUU C HOPMaMU
OTEYECTBEHHOI'O M MEXIYHAapOJHOIO 3aKOHOJATENbCTBA, Y HEr0 BO3HHMKAOT
KOMIICHCAIIMOHHBIE MpaBa.

OcHoBaHuEe peaOWIMTAUMU CKIIAJbIBAETCS W3 TPEX B3aMMOCBSI3aHHBIX H
HEpa3pbIBHO CBS3aHHBIX JJIEMEHTOB, CIEAYIOIIMX JpYyr 3a JIpyroM: MpaBOBOIO,
CYILIHOCTHOTO WJI (DAKTUYECKOTO, MPOLECCYATBHOTO.

OnHuUM M3 CYHIECTBEHHBIX OOCTOSATEIBCTB, UCKIIOYAIOIIMX BO3HUKHOBEHHE Y
JMlla MpaBa Ha peaduInTaluio, IBIseTcs: caMooroBop. C Lenblo NpUaHus eIUHOTO
TOJIKOBaHUS U IPUMEHEHUSI MEKTyHAPOAHBIX HOPM, TOCBSIEHHBIX OOCTOSITENICTBAM,
UCKJIIOYAIOIIMM BO3HUKHOBEHHUS MpaBa Ha PeaOWIMTALMIO, a TaKKe HCKIIOYEHUIO
(GakTOB  MCHOJB30BAaHUS  CAaMOOTOBOpa  Kak  crmoco0a  MepeKiIaiblBaHus

OTBCTCTBCHHOCTH C IroCyJapCTBa Ha CaMO JIHMIO, B YT'OJIOBHO- ITPOLCCCYaJIbHOM 3aKOHEC

! VronosHo-nporeccyanbhblii kogeke Poccuiickoit deneparuu ot 18.12.2001 r. Ne 174-D3 (pen. ot
29.05.2024 r.) // Cobpanue 3akononatenbcTBa PO. — 24.12.2001. — Ne 52 (4. I). — Cr. 4921.
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IpeIaraeTcs 3aKpenuTh JaHHOE 00CTOSATENBCTBO KaK UCKIOYAOIEE BOSHUKHOBEHHE
npaBo Ha peabunuTarnuio depe3 gononHeHue cratbu 133 YIIK P® wgacteio 6 B
COOTBETCTBYIOIIECH PEIAKIIAH.

Kpartkas xapakTeprcTUKa OCHOBHBIX MOJIOKEHUN TUIMIIOMHOU PaOOThI:

[Ipouienypa peabunuranuy BKIIOYAET B ce0sl CIEAYIONIME ATAlbl: BHIHECEHUE
MPOLIECCYaTbHOTO PEIICHHs O MPU3HAHUM NIpaBa Ha peaOUIIUTAIUMIO U Pa3bsCHEHUE
MOpsZIKa BO3MEILEHUS Bpena; oOpallleHHe peadMIUTHPOBAHHOTO C TpeOOBAaHUEM O
BO3MEIIEHUH MMYIIECTBEHHOIO BpENa; OIPEACICHUE pasMepa IPUYUHEHHOIO
MMYILIECTBEHHOIO BPE/Ia; BEBIHECEHUE PEILIEHUS O BO3MEILIEHUN PEa0MIIUTUPOBAHHOMY
MMYILIECTBEHHOTO BpE/a.

VYTOJIOBHO-IPOLIECCYANIBHBIM ~ 3aKOHOM  NPEIyCMOTPEHa  BO3MOKHOCTH
BO3MEILIEHHUS MOPAJIBHOIO BpEAa, NPUUYUHEHHOIO pPEeaOUIUTUPOBAHHOMY, KOTOPOE
peanu3yeTcss aBTOHOMHO OT OCHOBHOM IIpoLielypbl. Bo3Meaercss MOpaJIbHBIN Bpea B
dbopme mnpuHeceHHs U3BHHEHHH, omnyonukoBaHus B CMMU  cooOmienus o
peadbwIMTalry, a TakKe€ O HalmpaBJIEHHH COOTBETCTBYIOIIETO COOOIIEHUS MO MECTY
paboThI, y4eObl U )KUTEIIbCTBA PEAOMIUTHPOBAHHOTO.

AHaJIU3 YrOJOBHO-TIPOILIECCYAIbHBIX HOPM M TPAKTUKKA WX TPUMEHEHUS
MTO3BOJIMII BBISIBUTH CJICTYIOITUE MPOOJIEMBI PEryIUPOBAHUS UCCIEAYEMOT0 HHCTUTYTA
Y TIPaBONPUMEHEHHUSI COOTBETCTBYIOIIEN C(ephl:

3aKOHOJATEIbHBIM TOAX0J B KOHCTPYMPOBAaHUU JI€(PUHUTHUBHON MPaBOBOM
HOPMBI peadMINTAIIMK B COOTHOIICHUH C TOKTPUHAIBHBIMU MOAX0JaMH YKa3bIBAET HA
neuHUTUBHBIE TPOOJIEMBI: TPYJAHOCTH B YETKOM ONPEACIICHUM peaOuuTallNM;
COOTHOIIIEHHE  JIEKIIApUPYEMOCTH U 00S3aTeNbHOCTH  BO3MEILIEHUS  Bpena
peadbmIMTUPOBAHHOMY; 0053aTeNLHOCTh M3/IaHMSA TAKOTO aKTa KaK JOKYMEHTa, 0e3
HaJIM4UsI KOTOPOTO OTCYTCTBYET BO3MOKHOCTh pean3alliy MpaBa Ha peaduInTaluIo.
CambIM CI05KHBIM BOITPOCOM B MPAKTUKE PA3PEIICHHUS €] O BO3MEIIEHUHU MOPAJIBHOTO
Bpe/a siBisgeTcs npoliemMa onpeaeseHus pa3Mepa ero kKomneHcauuu. B cBsizu ¢ atum
noJiaraeM 1es1iecooOpa3HbIM MpUHATH noctaHoBieHue [Inenyma BepxosHoro Cyna PO
0 JaHHOMY BOIIPOCY, KOTOpo€ OBl yCTaHAaBIMBAJIO HEKHUE OPHUEHTUPHI pa3Mepa

KOMIICHCAIITUX MOPAJIbHOI'O BpEaa. OI[HOBpCMCHHO H€O6XO,III/IMO MaKCHUMAJIbHO ITIOJITHO
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U IIIAPOKO CPOPMYITHPOBATH O0IIHE KPUTEPHUH KOMITCHCAIINH MAaTepUaIbHOTO yiepoa
PEaAdUIUTUPYEMBIM 110 YTOJIOBHBIM JI€JIaM.

B paGoTe BbIsBIEHBI MPOOJIEMBI CYIIECTBEHHOTO 3aHUKEHUS CyJaMU pa3MepoB
MMYILIECTBEHHOTO WJIM MOPAJIbHOIO BpeJa W KOMIICHCAIMHA 34 €ro NMPUYUHEHHE, a
TaK)Ke CIIy4ar HE3aKOHHOTO MWJIM HE0OOOCHOBAaHHOTO OTKa3a B IPaBe Ha peabMIINTaLIUIO.

BBugy ocoOGeHHOCTEl MOCTPOEHUS  YrOJOBHO-TPOILECCYATbHBIX  HOPM,
3aTparvBaroluX pPeadUIUTALUIO, B YHCIE NOKHOCTHBIX JIMIl, KOTOpPHIE OO0S3aHBI
MPUHOCUTHh O(UIMAIBPHOE HM3BUHEHUE OT JIMIA TOCyJapcTBa, OTCYTCTBYIOT OpraH
JIO3HAHUSA U CY/.

TeopeTnueckyro OCHOBY MCCIEAOBAHUS COCTABUIIA TPYJbl YUEHBIX, UMEIOIINE
OOIIETEOPETUYECKUN XapaKTep, a TAaKKe pabOThl, UMEIOIINE OTPACIEBOE HAPABIICHUE
10 pacCMaTPUBAEMBIM BOIIPOCAM.

OMnupuyeckasl OCHOBa UccienoBanus. VMcnonb3oBaiuch MaTepualbl CyaeOHO-
CIEACTBEHHOW MPAKTUKH, JAHHBIE YIOJIOBHO-IIPABOBOM CTAaTUCTUKH, a TaKke
nH(popMaliMoHHbIe pecypchl ceTu MHTEpHET, 3aTparuBarolIue pa3uyHbIe aCIECKTHI
UCCIIeNyeMOM MPOoOIeMaTHKHY.

HopmatuBHoil 1 nHGOpMaIMOHHON OCHOBOUW MCCJIEIOBAHUS SIBJISIOTCS HOPMBbI
Koncturyuun P®, nelCTBYIOIIEr0O OTEUYECTBEHHOTO YIOJIOBHOTO, YTOJIOBHO-
IIPOLIECCYATBHOTO 3aKOHOAATENBCTBA.

[IpakTrueckass 3HAYMMOCTh HCCJIEHOBAHUSI COCTOMT B  BO3MOXKHOCTH
WCIOJIB30BaHUs  €r0  pe3yslbTaTOB B  JAJbHEHIIMX  HAYYHO-METOJMYECKHUX
UCCIICIOBaHUSIX, OOYyUEeHHHM Chyiiarene mopuaudeckux By30B MBJ[ Poccum u
BbIPA0OTKE PEKOMEHAAIMI MO COBEPIICHCTBOBAHUIO YTrOJIOBHO-IIPOLIECCYATBHOTO
3aKOHOJIATEIhCTBA B YAaCTH HMHCTUTYTa OOCTOSITENICTB, MCKIIIOYAIOIIMX ydacTHE B
MPOM3BOJACTBE MO YrOJOBHOMY [Ielly, JJIsi WX pealu3allid MPAKTUYECKUMU

paboTHHUKaMU OPraHOB BHYTpPEeHHUX Jien Poccutickoit denepanuu.
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I''TABA 1. ”YHCTUTYT PEABUWJINTAIINA B YT'OJIOBHOM

CYA0IMPON3BOJACTBE: OCHOBHBIE TEOPENMYECKHUE ACIIEKTBI

§1. I/ICTOpHH CTAHOBJICHMSA U Pa3BUTUSI HHCTUTYTA peaﬁnﬂnTaunn B

OTCYECCTBCHHOM YI'OJIOBHOM CYJOIIPOU3BOACTBE

CraHOBNIEHME WHCTUTYTa peadOWIMTalud B OTEYECTBEHHOM YIOJOBHOM
Ipolecce NPOUCXOAWIO B TEYEHHE [UIMTEIBHOIO INEPUOJA, C pPa3BUTHEM U
TpaHchopMaIel pOCCUICKON TOCYIapCTBEHHOCTH M MPABOBOW MBICIH. DTO OBLIO
OOYCIJIOBJIEHO PSIIOM MUCTOPUYECKUX JETEPMUHAHT: MOJUTHUYECKUX, IKOHOMHUUYECKHX,
COOCTBEHHO IOPUAMYECKUX U MOPAIbHO-HPABCTBEHHBIX.

Hcropust cTaHOBJIEHHS WHCTUTYTa peaOUIIMTAlMUM B YTrOJOBHOM MPOLECCE
Poccun oOycnaBiauBaeT KOHKPETHYIO MEpUOJAM3ALMIO, KOTOpas  IO3BOJIAET
OTMEXEBATh KAYECTBEHHO Pa3IMYaroINecs dTalbl Pa3BUTHS peaOMIINTAIIH.

OCHOBHBIMU KpPUTEPHUSIMHU JTHO0OM HCTOPUYECKOM MMEPUOAU3AIUN SBIISIOTCS
BPEMEHHON M COLMAIBHO-TIOJINTUYECKHM, KOTOPHIE B CBOEM EIMHCTBE ITO3BOJISIOT
JOCTATOYHO KOHKPETHO U 0OOCHOBAHHO OTAEIUTHh OJMH BPEMEHHOUN MPOMEKYTOK OT
JIPYroro, OCHOBBIBAsICh HA U3MEHEHUAX COLMAIBHBIX TPy YEJIOBEKA.

OngHako BaXeH M IIPaBOBOM XapakTep MCTOPUYECKON JI€TEpMUHALMHU,
MOCKOJIBKY MEPHOIU3ALINS CBA3BIBAETCS HE TOJIBKO BPEMEHHBIMH M MOJUTUYECKUMU
OOCTOATENBCTBAMHU, HO M MaTEpUAIbHBIM BBIPAKEHHEM, KOHKPETHU3UPYIOLUIUMCS B
OTPEEICHHBIX MPABOBBIX HICTOYHUKAX.

VYuuThiBas BbIlI€YyKa3aHHBIE DJIEMEHTHI, B TEOPUH OT€UYECTBEHHOI'O YTOJIOBHOTO
npoluecca TPaJAMIMOHHO BBIAENSAETCS TPU 3Tala CTAHOBJIEHUS WHCTUTYTA
peaduIuTaIuu:

1) poxkeHHe W pa3BUTHE HMHCTHTYTa PEAOMIMTAIMH B JOPEBOJIIOIMOHHBIHN
nepuon (XVII - XIX BB.);

2) pa3BUTHE UHCTUTYTA peabuiuTanuu B coBeTckoe Bpems (1917-1990 roga);



10

3) oTam pa3BUTHS WHCTHTYTa PeaOWIIMTAIIMKA B COBpeMeHHbIN mepuon (1991 —
Hacrosmiee Bpems)L.

OpHako TOMHMO TpPaJWLMOHHOTO MMEIOT MECTO UHbIE MOAXOABl K
NEPUOAN3AINH PA3BUTHS U CTAHOBJICHHS MHCTUTYTa peaOuIUTaLlUN.

Hanpumep, A.H. MaTBeeB cuuTaer, 4T0 HUHCTUTYT peadMInTanuu OepeT cBoe
HA4yaJo B IO3JHUE TOJbl COBETCKOM BJIACTH, UCKIKOYas JTOCOBETCKMM IMEpPHOJ M3
UCTOPUHU PpA3BUTHUA HWHCTUTYyTa peadmiuranuu. Takod NoaxoJ 0OOCHOBBIBACTCS
HEOOXOJMMOCTBIO pa3rpaHUuYEHUs TEeHEe3uca U HHCTUTYaJU3allid IPaBOBOTO
MHCTUTYTA KaK pa3HbIX MPOLECCOB, KOTOPbIE MOTYT HE COBIAAaThb BO BPEMEHH,
MIOCKOJIbKY MTEPBOE — HEMPEMEHHbBIA HCTOPUUECKUI aTpUOYT OBITHA SIBJICHUSA, @ BTOPOE
— J3TaIl €ro YCJIOKHEHHMs, YINOPSJAOYMBAaHUA U PACHPOCTPAHEHMs. B cBs3M C 3THM,
OTCYTCTBUE HMHCTUTYTa pEaOWIMTALMK B IPABOBOM CHUCTEME JOPEBOJIIOIMOHHON
Poccun He oTMeHseT Toro Qaxra, YTO MPEANOCHUIKM U 3a4aTKU €ro (OopMUpPOBaHUS
CYLIECTBOBAJIM YK€ B TO BPEMs, KOTOPbIE HEOOXOIMMO MOJIBEPTHYTh aHAIHU3Y C LEIbIO
BBISABJICHHS OIIPE/IEIEHHBIX HCTOPHUECKUX 3aKOHOMEPHOCTEH?,

CuutaeMm, 4yTO HEOOXOJUMO COIJIACUTHCS C KIACCHUUYECKOH, TpaAUIIMOHHOU
NepuoIn3aleil HHCTUTYTa peaduIMTallMK, MOCKOJIbKY OHa 00Jie€ COOTHOCHUTCS C
COLIMAJIBHO-TIOJIMTUYECKAM  Pa3BUTUEM OTEYECTBEHHOM TOCYIAapCTBEHHOCTH U
IIPaBOBOM CUCTEMBI.

JIOpEBONMIOUMOHHBIM  MEpPHOJ CTAHOBIEHUS WM  pPa3BUTUS  HMHCTHUTYTa
peabmwmranuu (XVII-XIX Beka). Jlo Bpemen mpaBienusi [lerpa I oreuecTBeHHOE
3aKOHOJATEIBCTBO, B TOM YHUCIE B c(hepe YyroJOBHOTO CYJONPOU3BOICTBA, HECMOTPS

Ha HaJu4he Takoro HOpMaTHUBHO-NpaBoBoro akra kak CobOopHoe Yioxenue 1649

! Cwm., manp.: Xauatpsn JI.A., T'ne6os B.I'. Mcropus CTaHOBIEHHS M Da3BUTHA HHCTHMTYTa
peabHINTaIMK B YTOJ0BHOM Tporiecce // AKTyallbHbIE BOITPOCH 00pBOBI ¢ pecTymeHusMu. — 2024,
—Ne 1. — C. 48-52; Cenakosa A.C. Mcropust pa3BuTHs HHCTUTYTa peabunutanuu // HaydHbiii acriekT.
—2023. - T.1.—Ne 2. - C. 47-52.

2 MatBeeB A.H. [IpaBoBo#l HHCTUTYT peaOMINTAIIUK B POCCUHCKOM YTOJIOBHOM TIpoliecce: aBToped.
JIMC. ... KaHa. opui. Hayk. — M., 2009. — C. 9.
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roJia, HaXOAWJIOCH Ha 3a9aTavyHOM CTaInU M MPECTABIISIIO0 U3 ceOst Ha0op Ka3yalbHBIX
HOPM, KOTOPBIE HE OXBAThIBAIM IIMPOKHUIA CIIEKTP OOIIECTBEHHBIX OTHOIIEHUIA?,

[Tepuoner lpeBueir Pycu u CpegneBexoBoii Poccumn oTinnyainces TeM, Ha TOT
MOMEHT TOCYAapCTBO €Ill€ HE MPOBO3IIAIIAIOCh TAKOBHIM B HOPMATHUBHO-TIPABOBBIX
aKTax, B CBSI3U C YEM HE HAJEJISI0 ce0sl OTBETCTBEHHOCTHIO 32 HE3aKOHHOE YTOJIOBHOE
npecieaoBanue (peBusst Pycw), mubo He cuuTago HEOOXOAUMBIM 00eCIeYMBaThH
MpaBa CBOUX MOJIAaHHBIX HA KOMIICHCAIIMIO 32 HE3aKOHHBIC JIEUCTBUS CO CTOPOHBI
OpraHOB YTOJIOBHOW FOCTUIIMH, YTO OBUIO JIETEPMUHUPOBAHO MpeodiiajaHueM
WHKBU3UIIMOHHBIX Havyal B yrojioBHOM nporuecce (CpeaneBexoBast Poccus). B IX-VII
BEKax B IICJIOM IPaBOBbIE HOPMBI HOCHUJIM pa30OIICHHBIA XapakTep, HIEH O
BEPXOBEHCTBE IpaB YeJIOBEKa HE ObUIM pa3paldOTaHbl, a caM CyJAEOHBIN MpOIEecC He

2, COBEpILIEHHO

UMEJl YETKOTO pa3rpaHUYeHHs] Ha TPaXKIAHCKUH U  YrOJOBHBII
OYEBUIHO, YTO JIaHHBIE OOCTOATEILCTBA TOPMO3WIM 3apOXKJICHUE peabUIUTalUH,
OJJHAaKO 3TO OBUIO 3aKOHOMEPHOCTBIO COLMAIBHO-TIOJUTHYECKOIO  pa3BUTHUSA
rocyJ1IapcTBa TOro BpeMEHH, JETEPMUHUPOBAHHOTO OOBEKTUBHBIMU (HUITOCOPCKUMU U
NOJINTUYECKUMHU 3aKOHAMU.

Opnaxko yxe co BpemeH Ilerpa | HaunHalOT MpUHUMATHCS O0JIEe COBEPILIEHHBIE
C TOYKH 3pEHUs IOPUIMYECKON TEXHUKH, 3aKOHBI, PETYJHPYIOIIUE, B TOM YHCIE,
NOPSIOK YTOJIOBHOTO CYAOIPOU3BOJCTBA.

Tak, 10 anpens 1715 romga ykazom nmneparopa u3gaH Aptukyin BouHckuid, B
KOTOPOM 3HA4YMTEJIbHAS YaCTh HOPM OTBE/ICHA BOIIPOCAM, CBSA3AHHBIM C OTIPABJICHUEM
NpaBOCYJUsl MO COBEPIICHHBIM MpecTyrieHussM. IMeHHo B Aptukyne BouHckoMm

BIICPBBLIC B UCTOPHUHN OTCUCCTBCHHOI'O IMpaBa M IroCyAapCTBa HAJIX CBOU OTPAKCHHC

peabmwimTaniioHHble HOpPMBI. Aptukyn 209 mnpemycMaTpuBaid BOCCTaHOBIICHUE

! Iyxapes A.E. CTaHOBIEHHe MHCTUTYTa YrOJOBHO-MpOIIECCyanbHO peabumuTanuu B Poccuu //
Hayunsrit acriekt. — 2020. — T. 3. — Ne 3. — C. 324-329.

2 Xamammus JI.3. MexanusM peaGUIUTALNY JULA B YTOJIOBHOM IIpoliecce: aBToped. Juc. ... KaH.
opua. Hayk. — Bnagumup, 2011. — C. 20.
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no0poro uMeHH odwuiepa, OKa3aBIIErocs HEBMHOBHBIM B COBEPIICHUU TSIKKOTO
IPECTYILUICHUS, U K KOTOPOMY ITPUMEHSIINCH MBITKA .

Tem He Menee, ApTukyn BouwHCKHII peryaupoBall BONPOC peadUIUTAINU
BOEHHOCIIYKAIlIEr0 JIMIIb B YaCTU BOCCTAHOBJIEHUS €r0 HEMMYLIECTBEHHBIX IpaB
(1oOporo  WMMEHH, TPUHECEHUE  M3BHUHEHWI), a BOIPOCHl  BO3MEILCHUS
HMMYIIIECTBEHHOTO BpE/la HUKOUM 00pa30M HE PEryIupOoBaIIUCh.

B XIX Beke peaOunuranusi MOJIy4dusia CBOE JajibHEWIlee pa3BUTHE B
OTE€YECTBEHHOM 3aKOHO/IATEIbCTBE, OJJHAKO HEMHOI'O B MHOM (popMe, IMEHYEMOM Kak
«BO3HATPAXKJIECHHE HEBMHOBHO K CY/y yTOJOBHOMY IIPHBIIEKAEMBIX»2,

CyIIHOCTh BBINICYKAa3aHHOW MPOLIEAYPHl 3aKiIO4alach B TOM, 4YTO CYA,
MOCTAHOBUB HE3aKOHHBI OOBUHUTEIBHBIM MPUTOBOP, JOHKEH OB BO3MECTUTH
MaTepHalbHbIA yIIEepO, a TakKe BBILJIATUTH CTPOrO YCTAHOBJICHHYIO CYMMY JEHET.
OpHako, JaHHBIE BOIPOCHI PETYJIMPOBAINCH HE B YrOJOBHO-IIPOLIECCYAJIBHOM, a
Ipa)/1aHCKO-TIPaBOBOM MOPSJKE, TOCKOJIbKY BO3MOXHOCTh BO3MEIIEHUS Bpeaa Oblia
oTpaxkeHa B craThe 678 CBonos I'paxkaanckux 3akoHoB oT 1851 romad.

Takum o0Opa3om, rocygapcTBO He Opajgo Ha ceds OTBETCTBEHHOCTh 3a
OCYUIECTBJIEHUE YrOJOBHOIO TMPECICAOBAHUS U MOCIEIYIOUIEr0  OCYKICHUS
HEBUHOBHBIX JIUIl, CYOBEKTaMU OTBETCTBEHHOCTH BBICTYNAIM CaMH JOJDKHOCTHBIC
Jua.

CnengyommM 1I1aroM B CTAHOBJIEHWM peadWIMTALMM M TPOLIECCE €ro
WHCTUTYaJM3allud B OT€YECTBEHHOM 3aKOHOAATEIbCTBE SIBIIAECTCS MPUHATHE Y CTaBa
YTOJIOBHOTO cynornpou3BojctBa B 1864 roay. Tak, B crarbe 26 YcTaBa yroJIOBHOTO

CyAOIIpOU3BOACTBA 3aKpPCILIAIOCh, YTO BOCCTAHOBJICHMC YCCTH M IIpaB HEBHHHO

! Aprukyn Bounckuit 1715 roma: Yrsepskaen Ilerpom I 30 mapra (10 ampens) 1715 r. //
Uctopuueckuii bakyapTeT MIY [DnexTpoHHBIH pecypc]. URL:
http://www.hist.msu.ru/ER/Etext/articul.htm (mata oGpamenus: 15.08.2024).

2 Mopyrura H.AJI., Ky3svuna O.JI. MHCTHTYT peaGMIMTaIMM B YTOJIOBHOM MPOIECCE: STarbl
pa3zButus | B cOopHuke: AkTyanbHble MPOOIEMBI TEOPUU W TMPAKTHKU YrOJIOBHOTO MpOIlecca.
COOpHUK HAYYHBIX TPYA0B MeXIyHapOAHOW HAYyYHO-TIPAKTHYECKOH KoH(pepeHuuu. — PocToB-Ha-
JHony, 2024. — C. 120-124.

3 Cpox 3akoHOB Poccwmiickoit Mmmepun: Tom V // CIIC «Koncynsrantllmocy. Kmaccnka
poccuiickoro npaBa [DnektpoHHbli pecype]. URL: https://civil.consultant.ru/code/#:~:text= (mara
obpamienus: 15.08.2024).
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OCYKJICHHOI'O JIOITyCKAaeTCs BO BCSIKOE BpEMsS, HECMOTpS HA HCTEYEHHE CPOKOB
JABHOCTH M CMEPTH OCYXIEHHOro!. Takoe HOPMAaTUBHOE 3aKPEIUIEHNE PeaOUINTAIIUK
YKa3bIBaeT Ha TO, YTO UMEHHO B JJAaHHBIW MEPUO]I OHA MIPHOOpEa YETKYIO YTOJIOBHO-
IIPOLIECCYANBHYIO PUPOAY, TOCKOIBKY BO3MOKHOCTD U IPEIEIBI €€ OCYIIECTBICHUS
OTpa)kaJIUCh B HOPMATUBHO-TIPABOBOM aKTe IyOJIMYHOIO XapaKTepa, peryJnpyromnero
YTOJIOBHO-IIPOLIECCYAIbHBIE OTHOIICHHS.

YcraB  yrojgoBHOIO —CyJIONPOM3BOJACTBA HE COAEPKAT HOPM, KOTOpBIE
ONpENENsUIN TOPSIIOK, OCHOBaHUS, CYOBEKTOB U IMpenesbl peadWiIuTalld, 4TO
YKa3blBa€T Ha JEKIAPAaTUBHBIM XapakTep MPOBO3IJALIEHHBIX BO3MOXXHOCTEN
BOCCTAHOBJICHUS YECTU U IIPAB HE3AKOHHO OCYKJIEHHBIX U JOCTATOYHO TPYIHYIO UX
peanr3yeMoCThb B paMKaxX YroJIOBHOT'O CYIOIIPOU3BOJICTBA.

B nenom g0peBOIOIMOHHBIN NEPUO] B CTAHOBJICHUH HHCTUTYTA peaOuIuTauu
XapaKTepU3yeTcs SIBHOM TEHIEHIMEH, CBA3AHHON C HEXEJIaHWEM TrocyJapcTBa Opathb
He ce0s OTBETCTBEHHOCTh 3a HE3aKOHHOE YTOJIOBHOE IpecienoBaHue. OTCyTCTBUE
HOPMATUBHOM OCHOBBI /i1 peaOUIuTauuu B IyOJIMYHOM TMpaBe OOBSICHSIOCH
TIOJIUTHYECKMMH, SKOHOMUYECKMMHU U COLMATBHBIME IIPUYHMHAMHEZ,

Takum 00pa3oM, IEPBBINA ITAN Pa3BUTUS peaOUIUTALIMU B YTOJIOBHOM IIpOLIecCe
Poccnn ornmyaercs CBOEW UIMTEIBHOCTBIO, OTCYTCTBUEM 3aKOHOAATEIBHOM BOJIM
roCy/lapCcTBa, CBSI3aHHOM C BO3JIO)KEHHEM Ha ce0sl OTBETCTBEHHOCTH 3a HE3aKOHHBIE
JNEWCTBUSL OPraHOB YIrOJIOBHOW IOCTMLHH. TeM He MeHee, B JAaHHbIM NEPUOJ, BO-
NEPBBIX, MOSABIAIOTCS JACKJIApaTUBHBIE HOPMBI, 3aKPEIUISIONIME HE0OXOIUMOCTh
peadbuIMTalu, a BO-BTOPHIX 3aKOHOJATENBHO 3aKPETJIEHa BO3MOKHOCTh BO3MELIECHUS
MaTepuaibHOro yuiepOa M BBIIATHI JICHE)KHOM KOMIIEHCALlMM 33 HE3aKOHHO
BBIHECEHHBIE TMPUTOBOPHI CYJIOM, HO JIMIIb B paMKaX TI'PaKIaHCKO-IIPABOBBIX

OTHOIIICHUH.

! Veras yronossoro cymonpoussojactsa ot 20 HosiOps 1864 rona: 3akon Poccuiickoit Mmmepuu //
Caitit  Konctutymuu Poccuiickoit  ®epepanmu. Mcrtopus [Dnextponssii  pecype]. URL:
https://constitution.garant.ru/history/act1600-1918/3137/ (nata oopammenus: 15.08.2024).

2 AmupbexoBa I'I. MHCTUTYT peaGWIMTAaIMd B YrOJOBHOM IPOIECCE: TEOpHs M TPaKTHKA
peanuzanuu (o marepuaiaMm pecryonuku /larectan): aBroped. auc. ... KaHI. IOpua. HayK. — M.,
2008. - C. 13.
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CoBerckuii mepuop pa3BuTus wHCTHTyTa peadumutaruu (1917-1991 romwr).
OKTs0pbCKast PEBOJIIONUSI CTajla IEPEJTOMHBIM MOMEHTOM B OT€UECTBEHHOW UCTOPUHU:
KapIMHAJIBHO TOMEHSJIOCH COLIMATbHO-TIOJINTHYECKOE UM AKOHOMHUYECKOE PA3BUTHE
oO0IIecTBa U TOCYAapCTBa, MPOMU3OIILIA TIEPEOIICHKA IICHHOCTEH U yCTOEB, B TOM YHCIIC
U IOPUJUYECKOTO XapakTepa — Bce (PEHOMEHbI CTall pacCMAaTPUBATHCS B KOHTEKCTE
UJICOJIOTUN MapKcu3Ma-JicHnHu3Ma. Ha ropuanudeckue mnpolecchl BHYTPU BHOBBb
BO3HUKIIIETO COBETCKOTO TOCYJapCTBa, B TOM 4YHCIIE, B YacTU PEryJUPOBAHUSI
YTOJIOBHO-TIPOLIECCYAIbHBIX OTHOILICHHWI OKa3ajli BJIUSHHUE YCIOBUS PEBOJIIOLIUU U
IrpakIaHCKON BOWHBI.

HecmoTpst Ha yka3zaHHBIE YCIOBHS, B KOTOPBIX 3apOXKIaIoCh COBETCKOE
rocyaapcTBo, yxke B ctathe 7 Jlexkpera «O cyae» ot 22 Hosa0ps (5 nexadpsi) 1917 rona
3aKpEIUIsIOCh, YTO BOCCTAHOBJIGHUE B IpaBax JMIl, OCYKJCHHBIX 3a COBEPILICHUE
IPECTYILICHUH, OTHOCUIOCH K KOMIIETEHLIUH CyIeOHOM BIacTH®.

Tem He MeHee, KaKMX-JIMOO MPABOBBIX HOPM, KOHKPETH3UPYIOIIHUX MOPSI0K
peaduIuTalyd JIUI, HE3aKOHHO TMOJBEPTHYTHIX YTrOJOBHOMY MPECIICIOBAHUIO WIIU
OCYXJCHHUIO HE CYIIECTBOBAJIO, YTO YKa3bIBAJIO Ha (PAKTUUYECKYIO HE PEeaiu3yeMOCTh
BOCCTAHOBJICHUS TIPaB HE3aKOHHO OCYKJCHHBIX.

[TogoOHasi cuTyarusi CKJIAJbIBANaCh HAa MPOTSKEHUU TPAKTUYECKHA BCETO
CYILIECTBOBAHMSI COBETCKOW BJacTh B Poccuu, MOCKOJIIBKY HM B OJHOM YTOJOBHO-
MPOIIECCYyaTbHOM 3aKOHE HE ObLT 3aKPETICH MOPSI0K peaOUIUTAIINY JIUI], HE3aKOHHO
MOABEPTHYTHIX YTOJIOBHOMY IPECIEI0BAHUIO.

JIlumip B myHkte 8 cratbu 5 YIIK PCOCP 1960 roga 3akpemisiioch, 4ToO
VTOJIOBHOE [IeJI0 HE TOJICKUT TMPEKpalleHnuto, €ciu 1o JAelny TpelyeTcs
peabHINTUPOBATL yMEPIIEro,

B cBoro ouepens, cratbs 407 I'paxnanckoro komexkca PCOCP 1922 ropa
npeaycMaTpuBalia rpakIaHCKO-TIPAaBOBYIO OTBETCTBEHHOCTh 3a BPEJ, MPUUYUHEHHBIH

AOJDKHOCTHBIMH JIMIIAMU YUPCIKICHUA, HO JIMIIb ITPH HAJINYHUN 0co00ro YKa3aHusd Ha

! Texper CHK PC®OCP or 22.11.2017 1. Ne 1 «O cyze» // CY PCOCP. — 1917. - Ne 4. — Cr. 50. —
VYr1parun cuiy.

2 VronosHo-mpolieccyabHblii kogekc PCOCP (yrs. BC PCOCP 27.10.1960 r.) // Bemomoctu BC
PCOCP. — 1960. - Ne 40. — Ct. 592. — YTpaTun cuny.
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TO 3aKOHA, YTO TAK)KE CYIIECTBEHHO OTPAHMYUBAJIO IPUMEHEHHE NAaHHOM HOPMBEIL,
bonee Toro, rpaxaaHCKO-TIpaBoBasi OTBETCTBEHHOCTh HE MOIJIA MOJMEHUTH COOOM
MOJIHOIEHHBI HMHCTUTYT peabWIMTallui, KOTOPBIM MO CBOEH MPUPOJIE TATOTEET K
yOJIMYHOMY TIpaBYy.

Cepbe3HbIM IIarOM B PAa3BUTUM MHCTUTYyTa pPEaOUIIUTAIMU B COBETCKOM
yrojgoBHoOM npouecce ctano npuHsatue Koncruryuuu CCCP 1977 roma, noCKONbKY B
yactu 3 cTtaTbu 58 JAHHOTO HOPMATHUBHO-NPABOBOIO aKTa 3aKpPEIUISIOCH, YTO
rpaXkJaHe KMMEIOT IPaBO Ha BO3MEIICHHE YIepOa, MPUUMHEHHOTO HE3aKOHHBIMU
NEUCTBUSMHM TOCYJApPCTBEHHBIX M  OOIIECTBEHHBIX OpraHU3aldid, a TaKxKe
JOJDKHOCTHBIX JIMI IIPH HCTIONTHEHUH MMH CITY)KeOHBIX 00S3aHHOCTEN?,

OnHako 3akpeIUieHHE IpaBa TrpaXJaH Ha BO3MEIIEHHE BpeJa Ha CaMOM
BBICOKOM IOPUIMYECKOM YpPOBHE €Il€ HE 03Hayajnao, YTO 3TO ObLJIO peaJu30BaHO B
KOHKPETHBIX HOPMax IPaBOBOI'0 UCTOYHMKA Oosiee HU3Koro panra. Ilo cocrosiHuio Ha
1977 roa MHCTUTYT peabWIMTAIMKM TakXKe HAXOJWICS B 3a4aTOYHOM TMOJIOKEHUH,
KOTOPBI pEeryiupoBajcs (pparMeHTapHO HOPMamMu pPa3Iu4HbIX BEJOMCTBEHHBIX
aKkToB®,

18 mas 1981 roma Bepxosasim CoBetom CCCP npunnmaercs Yka3 Ne 4892-X.
B HeM omnpenensmch Hanbosee BaKHbIE BOIIPOCHI, CBA3aHHbBIE C peabUIuTallMen JIMIL,
HE3aKOHHO NOJBEPTHYTHIX YTOJIOBHOMY IPECIEAOBAHUIO M OCYXXIEHUIO, & UMEHHO:
CyOBEKTbl, OCHOBAHMS M TMpeaenbl peadWIMTaluy, a TakkKe MPensTCTBUS €€

BO3HHMKHOBEHHMSI, KOTOPBIM ObLI OIPENENIEH CAMOOTOBOP CO CTOPOHBI FpaXkJaHuHa”,

! Mocranosnenne BIIUK or 11.11.1922 1. «O BBeieHMH B jaelicTBHE I'paskaaHCKOrO Kojekca
P.C.®.C.P.» (Bmecte ¢ «I'paxnanckum kogekcom P.C.®.C.P.») // CY PCDCP. —1922. - Ne 71. — Cr.
904. — Ytparuio cuiy.

2 Koncturyrus (OcroBHOi 3akon) Coro3a Coerckux Commanuctuueckux Pecry6nuk (mpuasata BC
CCCP 07.10.1977 1.) (pen. ot 14.03.1990 r.) // Benomoctt BC CCCP. —1977. — Ne 41. — Crt. 617. —
VYrpaTuna cuiy.

3 Cenakosa A.C. Uctopus pa3sBuTus MHCTHTyTa peabunurtanuu / Hayunsiit acnekr. — 2023, — T. 1.
—No2.—C. 49.

* Va3 [pesunuyma BC CCCP ot 18.05.1981 r. Ne 4892-X «O Bo3MelieHuH yiiepOa, TpHYHHEHHOTO
rpaXkJJaHMHY HE3aKOHHBIMHU IEHCTBUSIMU FOCY1apCTBEHHBIX U OOIIECTBEHHBIX OpraHU3alui, a TaKxKe
JOJDKHOCTHBIX JIMIL TIPY MCTIOTHEHWH MMU CITyXeOHBIX o0s3aHHOCTel» (BMecTe ¢ «[lomoxkeHneM o
HOpsiIKE BO3MEIIEHMsI yliepOa, MPUUNHEHHOTO I'Pa)KIaHUHY HE3aKOHHBIMHU JIEMCTBUSMHU OPraHOB
JIO3HAHHMS, MPEIBAPUTEIHLHOIO CICACTBUS, MPOKypaTypbl u cyna») // Bemomoctn BC CCCP. —
27.05.1981. — Ne 21. — Cr. 741.
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JlaHHBI HOPMATUBHO-TIPABOBOM aKT OBLT HACTOJIBKO 3HAYUMBIM, 9YTO MOMEHT
€ro NPUHATUA HEKOTOPBIMH  CICHUAIMCTAMU  OLEHUBACTCA KAaK  HA4aJIo
CaMOCTOATENILHOTO JTana B PAa3BUTUU HWHCTUTYTa peaOWIUTAllMM B YTOJOBHOM
npoueccel.

Bwmecre ¢ Tem, IpUHATHE OTMEUYEHHOTO YKa3a HE BBICTYNAET 3HAMEHOBAHHEM
HayaJia KaueCTBEHHO HOBOT'O dTalla B pa3BUTUU MHCTUTYTA peabMINTALIUU, TTIOCKOJIbKY
COLMAIBHO-TIOJINTUYECKAsA, SKOHOMHYECKAsh CUTyallMsi MW IIpaBoBas CUCTEMa
KapJAUHAJIBHO HE IIOMEHSIMChb. bojiee TOro, ero u3JaHue CTalo 3aKOHOMEPHBIM
Pa3BUTHEM, MTOCKOJIBKY MOSIBJICHUE KOHCTUTYLIMOHHON HOPMBI, 3aKPEIUISBIIEH TTPABO
rpakJiad Ha BO3MEIIECHHE yilepOa, NPUUYMHEHHOTO HE3aKOHHBIMU JICHCTBUSIMU
OpraHOB TOCYJIapCTBEHHON BJACTH, JIOJDKHO OBLJIO TOBJIEYh 32 COOOW BHEIpPEHUE
COOTBETCTBYIOIIMX IPABOBBIX HOPM B COBETCKYIO 3aKOHOJATENBHYIO cHUCTEMY. B
camoii npeamOyine Ykaza [Ipesuanyma BepxoBnoro Cosera CCCP otpaxkaercs, 4to
HOPMAaTUBHOW OCHOBOM ero uzaanus BeicTynaeT ctaThd 58 Koncruryuuun CCCP.

Takum 00pa3oMm, COBETCKHI NEPUOJA Pa3BUTHUS MHCTUTYyTa peaOUIUTAllUd B
YTOJOBHOM TIPOIIECCE XapaKTepU3yeTcs MEepexolOM 3aKOHOJATeNsl OT Hauboiee
o0LIMX AEKIapaTUBHBIX HOPM, MPOBO3IIIAIIAIONIMX MMPABO HAa BO3MEIEHUE yuiepOa B
pe3yJIbTaTe HE3aKOHHOTO OCYXKJIEHUS M YIOJIOBHOIO IMPECIENOBAaHUS JIMLA, IPU
HAJIMYUU JIUIIb (ParMeHTApHBIX HOPM BEAOMCTBEHHOTO XapaKTepa, MOCBSIIIEHHOTO
JJAHHOMY BONPOCY, K MPUHATUIO TMOJHOLUEHHOTO HOPMATUBHO-TIPABOBOTO aKTa,
OTpaXarolero CyobeKTOB, OCHOBAHUSA U TpPEAeNbl NpaBa Ha pPeaOUIIUTAINIO, YTO
3HAMEHOBAJIO COOOM WHCTUTYaM3alMI0 JAHHOTO IOPUIUYECKOTO (EeHOMEHa B
OTEYECTBEHHOU IPABOBOW CUCTEME.

CoBpeMeHHBIN JTam pa3BUTHS OepeT CBOE HAYa0 B MOMEHT NPUHSATHUS
Konctutynun Poccuiickoii @enepauuun 1993 roma, xotopas COAEPKUT MPUHLIUIL
TpaXJaHUHY HE3aKOHHBIMU JICHCTBUSAMH TOCYJIAPCTBEHHBIX H  OOIIECTBEHHBIX
OpraHu3aliii, a TakKXXe JODKHOCTHBIX JIMI[ TMPU WCIOJHEHUU HMH CIY>KEOHBIX

00513aHHOCTEM» OTBETCTBEHHOCTH rocyaapcCrna 3a Bpca, HpI/I‘{I/IHCHHBII\/’I HC3aKOHHBIMH

! Amup6exosa I'.T. Vkas. cou. — C. 14.
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neiicTBusiMU (MM Oe37eicTBUEM) OpraHoOB TOCYAApCTBEHHOM BIAcTH WM UX
JOJDKHOCTHBIX JIMI] W OCHOBHBIC TIOJIOKEHUS WHCTUTYTa peaOWIuTaIluy JIHII,
HE3aKOHHO WUJIM HEOOOCHOBAHHO MOJBEPIHYTHIX YTOJIOBHOMY IIPECIIEIOBAHUIO.

00600111251 BBIIEU3II0KEHHOE, MOKHO CAENATh CIEAYIONINE BBIBOIBI:

B cooTBercTBUM € TpaguIMOHHBIM MOAXOJAaM K pa3BUTHIO HMHCTUTYTA
peadbmimTalum, B CBOEM CTAHOBJICHUM OH MPOIIEN TPU dTara, 4YTo 00YCIOBICHHOTO
PAIOM JAETEPMUHAHT: MOJUTUYECKUX, IKOHOMUYECKHUX, COOCTBEHHO IOPUIMYECKUX U
MOpPaJIbHO-HPABCTBEHHBIX: 3apOKICHUE WHCTHUTYTA peabmiMTanuu B
nopeostoiinoHHbIN niepuo (XVII - XIX BB.); cTaHOBIIEHUE U Pa3BUTHE MHCTUTYTA
peabunutanuu B coBerckoe BpeMmsa (1917-1990 roma); pa3BUTHE WHCTUTYTa
peabwmuranuu B noctcoBeTckuil mepuoy (1991 — nacrosimee Bpems). Kaxapriii u3
yYKa3aHHBIX ATAlOB XapaKTePU3yEeTCsI OCOOEHHOCTSIMHU.

JIOpEBOIIONMOHHBIN 3Tal Pa3BUTUS PEAOWIUTAIMM B YTOJOBHOM IPOIECCE
Poccun ornmyaercss CBOEW UIMTEINBHOCTBIO, OTCYTCTBUEM 3aKOHOJATEIIbHOM BOJIU
roCyAapcTBa, CBSI3AHHOW C BO3JIOKEHHWEM Ha ce0s OTBETCTBEHHOCTH 32 HE3aKOHHBIE
JICICTBUSI OPTaHOB YIOJIOBHOM IOCTUIIMM. Te€M HE MEHee, B JaHHbIM IEpHoJd, BO-
NEPBBIX, MOABISIIOTCS JEKJIAPATUBHBIE HOPMBI, 3aKPEIUIAIOIIME HEO0OXOAUMOCTh
peabmMTaIry, a BO-BTOPBIX 3aKOHOAATENIBHO 3aKperieHa BO3MOKHOCTh BO3MEIICHHUS
MaTepuaJbHOrO yiiepOa U BBIUIATHI JICHE)KHONW KOMIICHCAIIMM 32 HE3aKOHHO
BBIHECCHHBIE MPUTOBOPHI CYAOM, HO JIMIIb B paMKax TPakIaHCKO-TPABOBBIX
OTHOLIECHHUM.

CoBeTckuil nepuo/1 pa3BUTUS HHCTUTYTA peadUIUTAIIMK B YTOJIOBHOM IIpoLiecce
XapaKTEepU3yeTcsl MEePexXoJOoM 3aKOHOJATENsl OT HamOoJiee OOLUX JIeKJIapaTUBHBIX
HOPM, TTPOBO3TJIAIIAIOIINX MTPABO HA BO3MEIICHHE yIiepOa B pe3yJbTaTe HE3aKOHHOTO
OCYXJEHHS U YTOJIOBHOIO NIPECICIOBAHUS JIMLIA, PYU HAIMYUH JIUIIb (PparMEeHTapHBIX
HOPM BEJOMCTBEHHOI'O XapakKTepa, MOCBAIICHHOTO JaHHOMY BOIPOCY, K IMPUHSATHIO
MIOJIHOIIEHHOTO HOPMATHUBHO-TIPABOBOTO aKTa, OTPAXKAIOIIETO CYObEKTOB, OCHOBAHUS
U TIpejielibl IpaBa Ha peadWIMTalMI0, YTO 3HAMEHOBAJIO COOON WMHCTUTYaIU3alUio

JTAHHOTO IOPUANYECKOTO (PEHOMEHA B OT€UECTBEHHOW MTPABOBOM CHCTEME.
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CoBpeMeHHBIN 3Tam pa3BUTHS OepeT CBOE Hayalo0 B MOMEHT NpPUHATHUSA
Konctutynun P® 1993 roma, koTopas COAEPKUT MPUHUMUII OTBETCTBEHHOCTHU
rocy1apcTBa 3a Bpell, IPUUMHEHHBIA HE3aKOHHBIMU AEUCTBUAMU (MM O€3€iCTBHEM)
OpPraHOB rOCYyAApPCTBEHHOM BJIACTH MUJIU UX JOJKHOCTHBIX JIUL U OCHOBHBIE MIOJIOKEHUS
MHCTUTYTa peaOWIMTALlUM JIUL, HE3aKOHHO WJIM HEOOOCHOBAaHHO IOABEPTHYTHIX

YT'OJIOBHOMY IIPCCIICAOBAHULO.

§2. llonsiTHe, CyHIHOCTHh U (PYHKIUM HHCTUTYTA PeadUIUTALMM B YTOJ0OBHOM

CyaonpousBoaACTBE

Peabunuraiiust sBISIETCS HEOTHEMJIEMON M BaXXHOM YacThblO COBPEMEHHOTO
OTEYECTBEHHOI'0 YTOJIOBHOI'O CYIOIIPOU3BOACTBA, OCHOBAHHOIO HA MEKIYHAPOIHBIX
cragaaprax. [.I'. AMupOexoBa BEpHO yKa3bIBaeT Ha CYIIECTBEHHOE OOIIECTBEHHO-
MOJUTUYECKOE  3HAYEHHUE  peadWIuTalMu  Kak  OJHOTO0 M3  MPOSIBICHUM
JIEMOKPAaTHIECKOTO M COLUAILHOTO rocyaapernal,

NucTuTyT peabunuTtaniud B YroJIOBHO-MPOIECCYalbHOM IIpaBe HE JIMIICH
HEJIOCTATKOB B CBOEM DPETrYJUPOBAHUM U NPUMEHEHUH, YTO JECTEPMUHUPYET
HEOOXOJMMOCTh  TPOBENCHUS  WCCICAOBAHMS,  CBS3aHHOTO C  aHAIM30M
KaTeropuajibHOTO amnmnapara JJaHHOTO IPaBOBOT0O (heHOMEHaA.

Ilepen Tem Kak NMEpEerUTH K HEMOCPEICTBEHHOMY PACCMOTPEHUIO COAEPKAHUS
peadunuTanu, HEOOXOJIUMO ONPEACIUTh 3HAYEHHE TEePMUHA «UHCTHUTYT» KaK B
oOlI1IeTpaBOBOM 3HAYEHUHU, TaK W MPUMEHUTEIBHO K YTOJOBHO-MPOIECCYaTbHOMY
IpaBy.

[Tox mpaBOBBIM MHCTUTYTOM CIIE€IIMATIMCTHI TOHUMAIOT OCHOBAaHHYIO HA 3aKOHE
COBOKYIIHOCTh HOPM, NPU3BAaHHBIX PETyJIMPOBATH B PAMKAX MPEAMETa KOHKPETHOM

oTpaciu I11paBa, OIIPCACIICHHOC, 06naz1anmHe OTHOCHUTEJIBHOM CaMOCTOSTEILHOCTBIO

! Amup6exosa I'.T". Vkas. cou. — C. 19.
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OOIIECTBCHHBIC OTHOIICHHUS, BBICTYIAass TEM CaMbIM COCTABHOW YaCTHIO TIOJOTPACIH
npasal.

[Tomaraem, 4TO, UCXOJA W3 YKa3aHHOTO IOHMMAaHHS IIPABOBOTO HHCTHTYTA,
MO>KHO BBIJICIUTH CIEAYIONINE €T0 MPU3HAKHA, OCOOCHHOCTH:

1) mpaBOBOM MHCTUTYT IPEACTABIISACT COO0H COBOKYITHOCTD IIPABOBBIX HOPM;

2) IpaBOBbIC HOPMBI, OOpa3yIOIIUEe COJACP)KAHHUE IPABOBOTO HMHCTUTYTA,
3aKpETUICHBI M OTPaKeHBI B paMKax OJTHON OTpacCiy JINOO MOJ0TPACIH MPaBa;

3) IpaBOBBIC HOPMBI, COCTABJISIOIIME IPABOBOM HHCTUTYT PErYIHUPYIOT
OJTHOPOJIHbIC OOIICCTBCHHBIC OTHOIICHHS, TO ©CTh TaKHE OTHOIICHHWSA, B paMKax
KOTOPBIX PEaTU3yIOTCS OJWHAKOBBIC (DYHKIMH, pEMIalOTCS CXOXKHE 3aJayd U
JOCTHTalOTCS OOIIKE IIEJIM B paMKaX OJHOH OTPaciIv HIIM ITOJA0TPACIIH IIpaBa;

4) peryIMpoBaHHE TIPABOBBIM HWHCTHUTYTOM OJHOPOJHBIX OOIIECTBEHHBIX
OTHOIICHUH OOYCIIaBIIMBACTC WX B3aMMOCBSI3M — MPUYHMHHO-CICACTBCHHBIC H
KOPPEIISIHOHHBIC.

[Tox yrojgoBHO-TIPOIECCYaTbHBIM HMHCTUTYTOM ITOHHUMAETCS COBOKYITHOCTB
YTOJIOBHO-TIPOIIECCYATbHBIX HOPM, PETYJIUPYIOIINUX OJHOPOIHBIC B3aHMOCBS3aHHBIC
OOIIECTBEHHBIE OTHOILEHUSI,

B yrojgoBHOM-TIpOIieCCyaIbHOM 3aKOHE peaOMIMTAIlMU TOCBSIICHA OTIACIbHAS
rimaBa 18 B coctaBe 7 crareit (crarbu 133-139 VIIK P®). Onu comepkar yrojoBHO-
MpolecCyalbHbIe HOPMBI, OJHOPOJHBIC IO CBOEMY COJCPYKAHHIO, TOCKOJBKY
PETYIUPYIOT OOINECTBEHHBIC OTHOIICHUS, CBS3aHHBIC C EIUHBIM IPOIECCCOM,
pean3yeMbIM MPH HAIMYUHU OINPEACICHHBIX OCHOBAHWM M YCIIOBUH. DTO MO3BOJISCT
000CHOBaHHO YTBEPKIaTh, YTO pEaOMIMTAIINSA B COBPEMEHHOM YTOJIOBHOM ITPOIIecce
MPEJICTABIISIET U3 Ce0s1 CAMOCTOSITEIILHBIA YTOJIOBHO-TIPOIICCCYAIbHBIN HHCTUTYT.

JIJist  ompeneNeHnsl paccMaTpUBAaeMOr0 HMHCTHTYTa CIEIyeT OOpaTUThCA K

YTOJIOBHO-TIPOIIECCYATLHOMY 3aKOHY, B KOTOPOM COJEPIKUTCS JieTanbHas 1euHUITIS

! Cm.: Bemsiepa I'.C., Ky3pmenko B.M., YmapoBa A.A. K Bompocy O MOHATHM ¥ NpH3HAKaX
IOpUINYeCKUX MHCTUTYTOB // [Ipobensl B poccuiickom 3akoHoaarenberBe. — 2018. — Ne 4. — C. 101-
104.

2 Cwm., namp.: Ipomnskos A.Jl. Yronosublii nponecc: yueduuk / mox pen. A.Jl. IIpouuiskosa,
B.C. banakmuna, FO.B. Ko3ybenko. — M.: Hopma: UTHOPA-M, 2024. — C. 49.
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noustusa «peadunuranus». [Iynkt 34 crateu 5 YIIK PO onpenensier peabunuranuio
KaK IMOPSIIOK BOCCTAHOBJICHUS NPaB U CBOOOJ JIMIIA, HE3aKOHHO M HEOOOCHOBAHHO
IIOJBEPTHYTOr'0 YTrOJIOBHOMY IIPECIEAOBAHUIO, U BO3MEIIEHUS IPUYMHEHHOIO €My
BpeJa.

3aKOHO/ATENb OINpPEAETW peabUIUTAIMI0 KaK OINpPEIEICHHYIO IPOLEYpY,
BKJIFOYAIOLIYIO B C€0sI HECKOJIBKO AJIEMEHTOB — CyObEKTa B BUJIE JIMIA, HE3AKOHHO U
HEO0OOCHOBAHHO TOJIBEPTHYTOI'O YTOJIOBHOMY IIPECIEAOBAaHUIO, U TIPEMETa — B BUC
BOCCTAHOBJICHHE IIpaB U CBOOO/I, a TAK)KE BO3MEIICHUS IPUUYUHEHHOTO BPEa.

VYKa3aHHBII 3aKOHOJATENBHBIA MOJIXO0J B KOHCTPYMPOBAHUU A€PUHUTHUBHOMN
IIPAaBOBOM HOPMBI IMOPOJAMII PA3IMYME B NOKTPUHAIBHBIX MOAXOAAX K ONPEHAECICHUIO
peaduIuTaIIuH.

OnHuM U3 TPOTUBOPEYHI BBICTYIAET BO3MOKHOCTh (DAaKTHUECKOW pean3aluu
OpoueAypbl peadWIuTaluu: B OJHOM Cllydae B MpOLENypy peaduIuTanuu
CHELMAIUCTBl BKJIIOYAIOT 00s3aTelbHOE U (PaKTHUECKOe BO3MEIIECHUE Bpena
peadbMIIMTUPOBAHHOMY JIMILY, BO BTOPOM — JIMIIIb YKA3bIBAIOT HA TAPAHTUU PEATTU3ALINU
JTAHHOTI'O IIpaBa.

Hampumep, C.A. PoraueB cuurtaer, 4ro peadbWIuTalnus — 3TO MpHU3HAHUE
roCyJapCTBOM B JIMIE JOJDKHOCTHBIX JIML, OCYIUECTBIJISIOIIUX YI'OJIOBHOE
npecieioBaHue, M Cy/Ja HE3aKOHHOCTM M HEOOOCHOBAHHOCTH  YTOJIOBHOI'O
IIPECIEN0BAHMS JIMLA ITyTEM BBIHECEHHUSI ONPEIEIICHHOTO MTPOLIECCYATBHOTO PELICHUS
u olecreyeHre BO3MOXKHOCTU PEaOMIUTHPOBAHHOMY BOCCTAHOBUTH HapyILIEHHBIE
IpaBa U BO3MECTUTH IIPUYMHEHHBINA eMy Bpe’.

Cxoxelt mo3unuu npuaepxkuBaercs [.I'. AMupOekoBa, KoTopas moJjiaraet, 4to
B paMKax peaObuiuTalli BO3MOXHO JIMILb TApaHTUPOBAHUE BO3MEIICHUS Bpeda Kak
OJIHOTO M3 3JIEMEHTOB peabUIHTALUN>.

Ucxons u3 onpesenenus peadIMTUPOBAHHOTO, JAHHOTO B ITYHKTE 35 CTaThHl 5

VIIK P®, 3akoHOmaTENb YKA3bIBAET HA MPABO BO3MEIICHUS Bpeaa, NPUIMHEHHOTO B

! Poraues C.A. PeabunnTanus B yroJoOBHOM IIporiecce: aBToped. Juc. ... KaH/. IOpHI. HayK. — M.,
2009. - C. 12.
2 Amup6exosa I'.T". Vka3. cou. — C. 20.
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CBSI3U C HE3aKOHHBIM ¥ HEOOOCHOBAHHBIM YTOJIOBHBIM IMPECICIOBAHUEM. Y KA3aHHBIM
3aKOHOJIATeIh YETKO OMpPENeNny, YTO BO3MEIIECHUE Bpela — 3TO (PaKyIbTaTHBHBIC
MOCJIE/ICTBUSI peadMIIUTAIINU, & HE COCTABHASI YAaCTh JAHHOU MPOLIEIypbl, MIOCKOJIBKY B
coorBeTcTBHM €O cTatber 135 VIIK P®, Bo3memenue Bpena NpoOUCXOAUT JIUIIG 110
X0JIaTalCTBY PEaOMIIUTUPOBAHHOTO, TUOO €ro 3aKOHHBIX MpeacTaBuTencit. OueBUIHO,
YTO MPABOMPUMEHUTENb B JIUIIE Cy/Ja HE MOXKET MPUHYAUTEILHO BO3MECTUTH BpE
peadUINTUPOBAHHOMY 0€3 €ro CBOOOIHOTO U OCO3HAHHOTO BOJICU3bSIBIICHUS.

B cBsi3u ¢ 3TUM NpeacTaBIisIeTCsl BEPHBIM YKa3aHUE HA TAPAHTHH BO3MEILICHHS
Bpe/la peadUIMTUPOBAHHOMY, a HE Ha ()aKTUYECKOE MX BO3MEINICHUE, NMPU HATUYUU
COOTBETCTBYIOIIIETO X0/1aTaliCTBa B YCTAHOBJICHHBIN 3aKOHOM CPOK.

BmecTte ¢ TeM, yka3piBas Ha HEOOXOJUMOCTh BKJIIOUEHHS B KOHCTPYKIIHIO
npoiiecca peaduInTaIuy JUIITh TapaHTUI BO3MEIIECHUS Bpe/ia, MojaraéM, 4To B YacTH
BOCCTAHOBJICHHS HApYIICHHBIX MIPaB U CBOOOJ YeJIOBEKa, Mpolieypa peadbuiuTaiuu
JOJDKHA UMETh (DaKTUUECKHUI XapaKkTep, a He TapaHTUPOBAHHBIM, KaK HA TO YKa3bIBAET
B.C. Pamenckasl. D10 0OYCIOBIEHO TeM, YTO NPU3HAHUE JIMLA HEBMHOBHBIM,
OCBOOO0XKICHHE €TO OT OMPEICTICHHBIX 3alIPETOB YK€ SBISETCA aKTOM BOCCTAaHOBIICHUS
npaBa Ha CBOOO Ty MEPEABUKEHHUSI, MPaBa HA COOCTBEHHOCTh U JIPYTHUX.

Crnenyromiast mpobiieMa B ONpeIeICHUU MHCTUTYTa peaObuiIMTalliy CBS3aHa C
OTHECEHHEM K €€ o0s3aTelbHbIM TMpPU3HAKaM H3JaHUE TPABOBOIO  aKTa,
WHUILIMUPYIOIIETO PaCCMaTPUBAEMYIO MPOLETYPY.

C.A. PoraueB mnojaraeT, 4YTo B peaOWUIUTALIMIO BXOAUT KaK W3JIaHUE
IOPUJIMYECKOTO  aKTa, JCKJIaMUPYIOIIEr0 HE3aKOHHOCTh U HEOOOCHOBAHHOCTH
YTOJIOBHOTO MPECIIeIOBaHMS, TaK U BOCCTAHOBJICHUE BCEX IPaB, a TAKKE BO3MEIICHUE
Bpe/a, MOCKOJIbKY TOJBKO TOCIE BBITIOJHEHUS MAHHBIX TPOIEAYP peaOUIUTAIIIO
MO>KHO CUMTATh 3aKOHYEHHOMZ.

J.3. XamaaummH CYHWTAaeT, 4TO B CTPYKTypy Ipolecca peabuiuTanuyd He

CJICAYCT BKIIIOYATh U3/IaHUC IIPOLHCCCYAIIbHOI'O aKTa, ITPU3HAOIICTO JAHHOC IIPpaBO 3ad

! Pamenckas B.C. IHCTHTYT peabMIIHTAIINN B YTOJIOBHOM TIpoliecce: aBToped. C. ... KaHJ. FOpHIL.
Hayk. — ExatepunOypr, 2004. — C. 13.
2 Poraues C.A. Yxa3. cou. — C. 12.
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JIMLIOM, TTOCKOJIBKY 3TO ABJISIETCS JIMIIb OCHOBAHUEM JJIS IPUHSTHUSA COOTBETCTBYIOIINX
pPELIEHNH W COBEPIICHUS JEHUCTBUM CO CTOPOHBI OIIPABIAHHOIO M TOCYAAPCTBEHHBIX
opraHos’.

JlymaeTcs, 4TO Helb3s1 MCKIKYaTh U3JaHUE aKTa, KOTOPBIM JIMIO NPU3HAECTCS
HEBUHOBHBIM B COBEpPILEHUHU IPECTYIUIEHUS, U3 Mpolecca peadbunurtauuu. laHHoe
IIPOLIECCYAIbHOE PELICHUE BBICTYNAET IEPBBIM IIAaroM, 3aIllyCKAIOLIUM IIPOLEAYPY
BOCCTAHOBJICHMSI 1IpaB JIMI[Aa, HE3aKOHHO W HEOOOCHOBAaHHO IOJIBEPTHYTOIO
YroJIOBHOMY IpecienoBanuio. [IlpaBo Ha peaOUIuTAMIO OTpa)kaeT JUCIO3UTUBHBIC
Hayaja JJaHHOTO yTOJOBHO-IIPOLIECCYAIbHOTO HHCTUTYTA. B psaae ciydaes, npu3HaHue
IpaBa Ha peadWIUTALIMIO U €€ IOPUINYECKOE 3aBEPIICHUE COBNAJAIOT MO BPEMEHH,
IIOCKOJIBKY ~ BBIHECEHHE  COOTBETCTBYIOLIEIO  IPOLECCYaJbHOIO  pELICHUS U
BOCCTAHOBJICHHE IIpaB, HE TpPeOYIOUIUX BOJEU3BSABICHUS PEaOMIUTUPOBAHHOIO,
IIPOUCXOIUT OJHOMOMEHTHO.

IloMumMO yKa3aHHOTO, CYMTAaE€M, YTO MOXHO COIJIACUTBCSI C MHEHHUEM
.. MupoHOBO# B TOM, YTO ONpEIeSICHUE peadbMIUTAIIMU IOMUMO MPOYETro JOKHO
BKJIIOYATh JIEATENLHOCTh Cyjla MO PAaCCMOTPEHHMIO YTOJIOBHOTO J€Na®, MOCKOJIBKY
MMEHHO OHA HAIOJHSET B CBOEM COJIEPKAHUU MPOLEAYPY PEaOMIUTALINH.

W3noxxeHHOE yKa3blBaeT Ha HaJIU4YUe MpoOJIeM B OMNPEICIIEHUHM WHCTUTYTa
peaOunuTanuy, HeOOXOAUMOCTh COBEPIIEHCTBOBAHUS KaK 3aKOHOJATEIbHOM, TaK U
JOKTPUHAIBHBIX 1€PUHUIUN.

CymHOCTh peadWiIuTalMu Kak  YTOJIOBHO-NPOIIECCYAIIbHOIO  HWHCTUTYTa
BBIPAXKAETCAd B TPEX B3aMMOCBS3AHHBIX 3JIEMEHTAX: BBIHECEHHHM NPOLIECCYATBHOTO
peleHus 0 HEBMHOBHOCTH JIMIlA, BOCCTAHOBJIEHHWE €ro IMpaB U CBOOOMA, a TaKxKe
rapaHTUPOBAHUE BO3MEIIEHUS yIliepOa, B Ciayyae MOCTYIUIEHHS COOTBETCTBYIOILETO
xopararcrea. IIpy  3TOM, yUUTBIBass  JUCIO3UTHUBHBIA  XapakTep  YacTu

peabMINTAlIMOHHBIX OTHOIIEHUH, OCOOEHHO B YacTH BO3MENICHHS yIiepOa, HeIb3s

! Xamamummn J1.3. O NOHATHH peabMIIMTALIMK B YTOJIOBHOM cymonpousBozctse // CoBpeMeHHOE
npaBo. — 2011. — Ne 2. — C. 96.

2 Muporosa WM.M. MHCTHTYT peabHINTALINM B YrOJOBHOM CyHONpom3BojacTBe / B cOopHHUKe:
ConmanbHO-TIpaBOBBIE MpeoOpazoBaHKsl B coBpeMeHHOW Poccun. Martepuanbsl BcepOCCHICKOM
CTYJICHUYECKOW HayYHO-HCCIIeN0BaTebCKOM KoH(pepennu. — PoctoB-nHa-Jlony, 2021. — C. 77.
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CUHMTaTh, YTO peabWIMTaldsS KaK OKOHYCHHBIA W 3aBEPIICHHBIM MPOIECC TOJDKEH
BKJIFOYATh B ce0s BO3MEIIECHHUE yIiepba peadmMTHPOBAHHOMY.

Cuutaem, 4TO yKa3aHHYIO JeUHUIIMIO HEOOXOAUMO 3aKpENUTh B MyHKTE 34
ctatbu S YIIK P®, uznoxus e€ B cienyromei pemnakuuu: «Peabunuranuss — 310
MOPSIZIOK BOCCTAHOBJICHHUSI TIPaB, CBOOOJ M 3aKOHHBIX MHTEPECOB JIMIA, HE3aKOHHO
MOJIBEPTHYTOTO0  yrOJIOBHOMY  TIPECJICNOBAaHUIO, MepaM  MPOIECCYaTbHOTO
NPUHYKIEHUS, TIPU KOTOPOM OHO IOJIHOCTHIO BOCCTaHABIMBACTCS B HAPYIIECHHBIX
paBax».

3HaueHWE WHCTUTYTAa peaOWIMTAMM TIPOSBISICTCS B TOM YHCIE dYepes
peanuzanuio €€ GyHKIUI B YTOJOBHOM CYyIOTIPON3BOCTBE.

B  Teopum  yrojoBHoro - mpolecca  MPEUMYIIECTBEHHO  BBIICISAIOT
KOMITCHCAIIMOHHYIO, TPAaBOBOCCTAHOBUTEIBHYIO, MOJHTHYCCKYIO, COIHAIBHYIO U
SKOHOMMYECKYIO (PYHKIMHU PeabHINTALINN] .

KomrmeHcanrionHass ¥ TpaBOBOCCTAHOBUTENbHAS (QYHKIUU pPEATU3YyIOTCS B
paMKax IOPUIUIECKOTO TOJIs, TTOCKOJIBKY Hepa3phIBHO CBS3aHBI C HEIIOCPEACTBEHHBIM
MPOIIECCOM PEadMIINTAIINK, B paMKaX KOTOPOM JIMIIO BOCCTaHABIIMBAET CBOM IpaBa, a
TaK)Ke€ UMEET NCKITFOUUTEIILHBIC TIpaBa Ha BO3MEIICHHUE BPE/a.

B cBoto ouepenp, monuTHuUEcKasi, COIHMAIbHAS M HKOHOMHYECKas (DYHKITUU
HAXOJISAT CBOE OTPAXKCHHE UMEHHO B 3aKOHOJIATENLHBIX, a HE TPABONPUMEHUTETBHBIX
Ipoleccax, MOCKOIbKY TOCPEACTBOM 3aKPETUICHUSI BO3MOYKHOCTA BOCCTAHOBJICHUS B
mpaBax HEBMHOBHOIO JIMIIA, TOJBEPTHYTOIO0 HE3aKOHHOMY U HEOOOCHOBAaHHOMY
YrOJIOBHOMY TIPECIIEIOBAHUIO, M OCYXICHHUIO, TOCYIapCTBO MPEACTABISIET TpaxaaH
OTIpe/ICIICHHBIC TAPAHTHUH, YEM TIOBBIIIAET CBOM MOJUTHICCKUN aBTOPHUTET.

[TomMuMoO yka3aHHBIX elie OJIHY (PYHKITUIO HHCTUTYTA PEAOMIIUTAIINN BBIJCISIOT

H.H. KostyHn u 1.C. KOBTyH — HpaBCTBEHHYIO, KOTOpasi 3aKJIKOYAETCS B OCO3ZHAHUU

1 Cm., nanp.: Apxunosa A.A. UHcTUTYT peabunurtanuu B yrojoBHOM mpoiuecce / B cGopHuke:
Tam6oBckue mpaBoBbie ureHus nmenn @.H. [TneBako. Marepuansr VII MexayHapoaHoit HaydHO-
npakTudeckoi koHgpepenmuu. — Tam6oB, 2023. — C. 238-244; CamconoBa C.C. Teoperuko-
IIPaBOBBIC OCHOBBI MHCTUTYTa PEaOWIMTALMH B YrOJOBHOM cyponpom3BojactBe / B cOopHuke:
AmmocoB-2023. COOpHUK MaTepuasioB 00IIIEYHUBEPCUTETCKOM HAyYHOH KOH(PEPEHIINU CTYICHTOB U
maructpanToB. Penkomnerus: H.C. ['puropseBa, A.M. Muxaiinosa. — Skyrck, 2023. — C. 103-107.
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IPAKJAHUHOM CBOEH 3aIlMILEHHOCTH OT IPOU3BOJIA CO CTOPOHBI OPIaHOB YTOJIOBHOTO
npecnenoBanus U cyna’.

O060011as1 BBIIEU3T0KEHHOE, MOYKHO CI€TIATh CIEAYIOLIME BEIBOIbL:

B yromnoBHOM-TipolieccyallbHOM 3aKOHE peadMIUTAIluU MOCBAIIEHA OTACIbHAs
rJIaBa, KOTOpPAsl COJEPNKUT OJHOPOAHBIE IO CBOEMY COAECPKAHUIO HOPMBI, YTO
yKa3blBaeT Ha PEaOWIMTAIMIO KaK CaMOCTOSATEIbHBIN YTrOJIOBHO-TPOIECCYaTbHBIHI
WHCTUTYT.

CymHOCTh peadmiIuTalMyd Kak  YTOJIOBHO-NPOIECCYAIIbHOIO  HWHCTUTYTA
BBIPAKAETCS B TPEX B3aMMOCBSI3aHHBIX 3JIEMEHTAX: BBIHECEHHMH MPOLIECCYaTbHOTO
pelIeHUs] O HEBMHOBHOCTH JIMIIA, BOCCTAHOBJIEHHE €ro IpaB M CBOOOJN, a TaKke
rapaHTUPOBAHUE BO3MEIIEHUS yIiepOa, B CIyyae MOCTYIUIEHHS COOTBETCTBYIOILETO
XO/aTancCTBa.

[IpaBo Ha peaOWIUTAIMIO OTpakaeT JHUCIIO3UTHBHBIE Haudaja JaHHOTO
YTOJIOBHO-TIPOLIECCYAJIBHOTO HMHCTUTYyTa. MHCTUTYT peadbuimuTanuu OOBUHSIEMOTO
SBJIIETCSI BaXXHBIM CPEJICTBOM BOCCTAHOBJIEHUS HAapyUIEHHBIX MPaB U BO3MEILICHHS
IIOHECEHHOI'0 MaTEPUAJIbHOTO U MOPAJIBHOIO BpEa.

JleranbHass pedunuius peadbunurtanuu mnpuBeneHa B YIIK P®, rme ona
OTpeNENsAeTCs] KaK MOPSAOK BOCCTAHOBJIEHHUS NMpaB M CBOOOJ JUIAa, HE3aKOHHO U
HEOOOCHOBAHHO TOJBEPrHYTOrO YTOJIOBHOMY IPECIECOBAHUIO, M BO3MEILEHUS
NPUYMHEHHOTO eMy Bpeaa. HMcxoas w3 pmaHHOW JedUHULMU, peaduiuTanus
IpeJCTaBIsieT coOON MPOLEaYpY, COCTOSALIYIO U3 ABYX JIEMEHTOB — CyOBbeKTa (JIULO,
HE3aKOHHO M HEOOOCHOBAHHO TOJBEPTHYTOE YTOJOBHOMY IMPECIEIOBAHUIO) U
npeaMeTa (BOCCTaHOBJIEHUE MpaB M CBOOOJ, a TaKKe BO3MEUICHUS MPUYMHEHHOTO
Bpena).

AHanu3 3aKOHOJATENBHOTO TMOJAXO0Ja B KOHCTPYMPOBAHUM JA€(PUHUTUBHOMN
MIPaBOBOM HOPMBI PeadMIMTAIUKA TO3BOJIMI BBIABUTH Pa3iu4Msl B JOKTPHUHAIBHBIX
NOJXO0/JAaX K OIPEAEIICHUI0 pPacCMaTPpUBAEMOIO0 HWHCTUTYTa W COOTBETCTBYIOILLKE

neduHuTHBHBIE TTPOOIeMbl. Cpeiu TaKOBBIX BBIACNISEM: BO3MOXKHOCTh (DaKTHUECKOM

! Kosryn H.H., Kosryn MW.C. HpapcTBeHHas CTOpOHA peaOMIMTAIMM B  yrOIOBHOM

cynomnpousBojacTBe Poccun // AktyansHas npobnema. — 2022. — Ne 4 (36). — C. 14-21.
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peanu3anuyi  pe3yabTAaTOB MPOIEAYPHl peadbmmurtanuu (mpobdiieMa COOTHOIICHHS
00s13aTEIHPHOTO M (DAKTUYECKOTO BO3MEIICHUS Bpeaa peabmIMTHPOBAaHHOMY C JIUIIb
rapaHTUell Ha peaju3ali JAaHHOTO IIpaBa), BKJIIOUCHHE B YHCIIO O0s3aTEIbHBIX
MPU3HAKOB  peaOWiuTalid  W3JaHWEe  NPABOBOTO  aKTa,  HHHUIIMHPYIOIIETO
paccMaTpuBaeMyro mporeaypy (mpoodiaemMa 00s53aTeIbHOCTH U3/IaHUS TAKOTO aKTa Kak
JIOKyMEHTa, 6€3 HaJIn4us KOTOPOT'0 OTCYTCTBYET BO3MOYKHOCTb peajii3alliy Mpapa Ha
pEadUINTALIUIO).

YuuThIBas BBISBICHHBIC TTPOOJIEMBI B TIOCTPOCHHUH JSOUHHUITUN peaOUIMTaIINH,
KOTOpBIE€ BJIEKYT Pa3JIMYHBIE MOAXOJbl K MOHUMAHUIO YKa3aHHOTO WHCTUTyTa W
MPOLEIYPE €r0 peaau3alny MpeiaraéM aBTOPCKOE OMPEIECICHUE, B COOTBETCTBUU C
KOTOPBIM TIOJT peabHIuTaIlie ClIelyeT MOHUMATh MOPSJIOK BOCCTAHOBJICHHUS IIPaB,
CBOOOJI M 3aKOHHBIX HHTEPECOB JHIA, HE3aKOHHO IOJBEPrHYTOTrO YrOJIOBHOMY
IIPECIICIOBAHNID, MEpaM IPOLECCYalbHOr0 MPUHYXKACHUS, IPU KOTOPOM OHO
MOJHOCThIO BOCCTAHABIMBAETCS B HAPYUICHHBIX TmpaBax. I MUHUMM3AIUU
JOKTPUHAJIBHBIX CHOPOB B JAHHOM YacTH TNPEJIaraeM 3aKpenuTh YKa3aHHOE
onpezaeneHue B myHkTe 34 cratbu 5 YIIK P® BMecTO npeaioKeHHOT0 3aKOHO1aTeIeM

B HACTOSIIIIEE BPEMSI.
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I'JTABA 2. PEAJIM3AIIUA UHCTUTYTA PEABUJIMTAIIUU B

YT'OJIOBHOM CYJIOITPOU3BOJICTBE

§1. OcHoBaHus peadMJINTALIME B YTOJIOBHOM CyAonpou3BoacTee Poccuiickou

Degepanuu

3akoHOAaTeNb, JI1 TOrO YTOOBl MAaKCUMaJbHO OOECIEYUTh BO3MOXHOCTD
BO3MEIIEHUS Bpe/ia JIUIaM, TIOJBEPTHYTHIM HE3aKOHHOMY U (MJIM) HE0OOOCHOBAHHOMY
YTOJIOBHOMY MPECIEIOBAHUIO U OCYXIEHUIO, HOPMATUBHO 3aKPENUJ IIUPOKUN KPYT
OCHOBaHUM, MPU HACTYTUICHUU KOTOPBIX JIMIIO HAJEISETCSI COOTBETCTBYIOIIUM MPABOM.

Opnako, HeCMOTpsS Ha JIAaHHOE  OOCTOSITEIBCTBO,  3aKOHOAATEIbHBIC
(GbOpMYTUPOBKUA HE JHUIICHBI HEAOCTATKOB, YTO JETEPMUHUPYET HEOOXOIUMOCTH UX
TUIATEJIbHOIO HAYYHOT'O OCMBICIIEHHUS C LIEIBIO0 OTHICKAaHUS CIOCOO0B UX MPEOI0JICHUS
uiu yctpaHeHus. Kpome TOro, yroJoBHO-IPOLIECCYaJIbHbIM 3aKOH HE COIEPHKUT
CYITHOCTHOW NMeUHHUIIMN TEPMHUHA «OCHOBaHHUE peabWIMTAlMKW» WIH «OCHOBAHHE
BO3HUKHOBEHUS MpaBa Ha peaOUIUTAIIMIOY, YTO YCIOKHSET YICHECHUE UX CMBICIIA.

Tak, B cooTBeTcTBUU ¢ yacThio 2 crarbi 133 YIIK PO, xotopast uMEeHyeTCs Kak
TOM YHCJIE MPABO HA BO3MEILIEHUE BPEAA, CBSI3aHHOTO C HE3aKOHHBIM MPECIICI0BAaHUEM,

HUMCIOT.

MOACYAUMBIN, B OTHOLIEHUHA KOTOPOTO BBIHECEH OINPABAATEIbHBIN IPUTOBOD;
NOJICYAMMBIN, YTOJIOBHOE IPECIEIOBAHUE B OTHOUIEHWE KOTOPOTO MPEKPAIIEHO B
CBSI3H C OTKa30M TOCYIapCTBEHHOTO OOBHHUTEIBHOTO OT OOBUHEHUS;

MOJI0O3PEBAEMbINl  WJIM OOBUHSAEMBINA, YTOJOBHOE TIPECIECIOBAHUE B OTHOIICHUE
KOTOPOTO MPEKPAIIEHO MO TaK Ha3bIBAEMbIM PEAOUIUTUPYIOIIUM OCHOBAHUSIM;
OCYXKJICHHBIW — B CJTy4asiX MOJTHON WJIM YaCTUYHOM OTMEHBI BCTYTUBIIETO B 3aKOHHYIO
CWIy OOBHHUTEIHLHOTO TIPUTOBOpPA Cylda WM BBIHECEHHUS IIOCTAHOBICHUS O

MMPpEKpamCHKU YTOJOBHOIO Aca I10 p€a6I/IJII/ITI/Ip}IIOH_II/IM OCHOBAHUM,
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JIUL0, K KOTOPOMY TPUMEHEHBI IPUHYIUTEIbHBIE MEPhI MEIUIIMHCKOTO XapaKTepa — B
cillydae NpHU3HAHUA MX MPUMEHEHHS HE3aKOHHbIM M HEOOOCHOBaHHBIM. Takum
o0pa3oM, 3aKOHOMATENb, MpU (HOPMYITHUPOBKE OCHOBAHUHN pEaOMIUTAIIMU HCIIOIb3YET
IIPUEM FOPUINYECKON TEXHUKH, CYIIHOCTh KOTOPOTO 3aKIIOYAETCS B MEPEUUCICHUH
CyOBbEKTOB, UMEIOIIUX JIaHHOE MpaBo (MOA03pEeBaeMblii, OOBUHSAEMbIN, MOICYAUMbIH,
OCYX/ICHHBIW, JTUIO B OTHOLIEHUE, KOTOPOTrO MPUMEHSIOTCS NPUHYIUTEIbHBIE MEPbI
MEIUIMHCKOTO XapaKTepa) ¢ KOPPECHOHACHIIMEN Ha ONPEACIICHHOE POLECCYaAIbHOE
pemieHue (onpaBAaTeNbHbI MPUTOBOpP, OTMEHAa OOBHUHHUTEIBLHOTO MPUTOBOPA,
MOCTAaHOBJICHHUE O MPEKPAIICHUH YTOJIOBHOIO Aena). [Ipu 3ToM, CTOUTh OTMETHUTB, YTO
MMEHHO TMPOLECCYaJbHOE pEIICHWE B JAHHOM IIPAaBOBOM KOHCTPYKLUUH HWMEET
pemiaroniee 3HaY€HHE, IOCKOJIbKY WM TOATBEPKIAETCS HE3aKOHHOCTh H(MJIN)
HEOOOCHOBAaHHOCTh YTOJIOBHOTO TMpPECIENOBAaHUS, A TaKXKe HAACICHHE JIUIA
BBIIIIEYKA3aHHBIMU ITPABOBBIMU CTATyCaAMH.

[TpaBonpumenutens B aune BepxoBHoro Cyna P Takke momauepKUBAET, UTO
MMEHHO COOTBETCTBYIOIIHME MPOLIECCYaTIbHbIE PEIICHHS BHICTYIIAIOT OCHOBAHUEM IS
BO3HMKHOBEHHUSl MpaBa Ha peadWIMTALMIO Y JUIA, [OCKOJIbKY B IIyHKTE 9
[TocranoBnenus [Inenyma ot 29 Hos6pst 2011 roga Ne 17, ykazaHo, 4TO OCHOBaHHEM
JUIsl BOBHUKHOBEHMS IIpaBa y JIMLa Ha peaOuIUTAIUIO SBIIAETCS TOCTAHOBICHHBIA B
OTHOIIEHUM HEro OIpaBAaTENbHbI MPUTOBOP WM BBIHECEHHOE IOCTAHOBJIECHUE
(ompenenenre) 0 MPEeKpaleHUH YroJIOBHOTO jeina, Ju00 00 OTMEHEe HE3aKOHHOTO U
H
e OpHako, MO MHEHHUIO HEKOTOPBIX aBTOPOB, IMOJOOHOE TOJKOBAaHWE TEPMHUHA
OCHOBAHUS BOSHUKHOBEHUS TPaBa Ha PEaOMIIMTAIINIOY SBIISIETCS TOBEPXHOCTHBIM U HE
BKuTIOUaeT B ce0s BCE DIIEMEHTHI, M3 KOTOPBIX CKJIA/IBIBAETCS JaHHBIN (PEHOMEH.

0

C

HITocranosnenue ITnenyma Bepxosnoro Cyna P® o1 29.11.2011 r. Ne 17 (pex. ot 28.06.2022 1.) «O
MpaKTUKE MPUMEHEHUS CylaMyd HOPM IJ1aBbl 18 YTon0oBHO-TpolieccyanbHOro koaekca Poccuiickoit
®enepanyy, pernaMeHTHPYIOIMX PeabMIMTALIMIO B YTOJIOBHOM CYJIOIPOU3BOACTBEY // BrojereHn
gerOBHOFO Cyna PO. — 2012, — Ne 1.

a

H
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Tak, nmanpumep A.H. MarBeeB BBIAEHSET TPU DIJIEMEHTA, U3 KOTOPBIX WU
oOpa3yeTcsi Takoll CIOXKHBIM MpaBOBOM (PEHOMEH Kak OCHOBaHHUE peadHIUTAIUU:
IIPaBOBOE€ OCHOBAHUE, BBIPAKAIOIIMECS B OMNPEACICHHBIX 3aKOHONATEIbHBIX AKTaX,
3aKpEIUIAIONINX MPAaBO HA pPEeadWIMTAIMI0 U IPOLEAYpY IO pealn3alud JaHHOTO
npaBa; (HaKTUYECKOE OCHOBAaHUE, KOTOPOE MPOSIBISETCS B CYIIECTBOBaHHMM (haKTa
HE3aKOHHOTO M HEOOOCHOBAaHHOTO YTOJOBHOTO MPECIEAOBAHUS U OCYKICHUS;
npoleccyanbHoe  (FOpUIUYECKOE) OCHOBAHHUE, KOTOpbIe OOBEKTUBHPYETCS B
K
0 Kpowme storo, A.I1. CTykaHOB, TOMUMO OCHOBAHHUI, BBIICIISIET TAKKE U YCIOBUS
HACTYIUICHU MpaBa Ha PeadWINTALMIO, B KOTOPbIE BKIIFOUAETCA TAKUE FOPUIUUYECKU
BHAYUMBbIE COOBITHS KaK: BCTYIUICHUE B 3aKOHHYIO CHITY aKTa, 3aKPEIUIAIOLIEro IpaBo
Fa peadbwiuTanuio, OOS3aHHOCTh W3BELICHUS] JOJDKHOCTHBIMM  JIMIAMH O
BO3HMKHOBEHUU MpaBa Ha peaOUIIUTALMIO; KPOME 3TOr0, JAHHBIA aBTOP OTHOCHUT K
y
g B cBoto ouepenpb, B.B. Hukomtok cuuTaet, 4To CymiecTBYET €I1€ OJWH SJIEMEHT
BCHOBAHUS ITpaBa Ha PEa0MIUTALINIO — CYOBEKTHBIN, COIVIACHO KOTOPOMY YTOJIOBHOE
BPECIIEIOBAHNE JIOJDKHO OCYUIECTBIISIETCS B OTHOILEHHE HAJJIEKAIIEro CyObeKTa
6
7§ Jist Toro, yToObl HauOOJIEe TOYHO YSICHUTh CMBICT TaKOIO CIOKHOTO TEPMHUHA
BAK «OCHOBaHWE peaOWIUTAIMU» T[ojaraéM HEOOXOIUMBIM  OOpaTUThCS K

BrMMOJIOTHICCKOMY 3HAYCHUIO CJIOBA KOCHOBAHUC)H).

q
Ll
p
E

! Margees A.H. Vxa3. cou. — C. 19.

$ CrykanoB A.Il. MHCTUTYT pea0WiMTanMu B POCCHICKOM 3aKOHONATENBCTBE: MPOONEMBI H
nepcnekTuBbl / B coopuuke: TIpaBo U rocyapcTBo KyJlIbTypOJOTHUECKOE H3MEpeHne. Marepuaibl
¥1 MexayHapoaHOH HaydyHO-TIpakTH4YecKoil koHpepeniun. Hayunsie penakropsl: P.A. Pomamios,
3.H. Kanaamapumsunu, B.A. Kosanes. — CII6., 2021. — C. 150-152.

B ykomok B.B. OCHOBaHUS BOSHUKHOBEHHUS MpaBa Ha BO3MEILIEHUE BpeIa B MOPSIKE YaCTU 3 CTaTbu
&33 VIIK P® // Hayunsrii BecTHUK OMcKol akagemuu MBJ] Poccun. — 2010. — Ne 3(38). — C. 42.

8
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CormmacHO MalioMy akKaJeMHYE€CKOMY CJIOBaplo, OCHOBAaHHME — 3TO Haydalio
CYIIECTBOBAHMS, MOMEHT BO3HUKHOBEHHUs, 0OpasoBaHMs uero-nu6o’. M3 srtoro
CJIETYET, YTO OCHOBAaHUE peabMIINTAIINN TIPECTABISET COOOM TO IPAaBOBOE COCTOSIHUE,
B KOTOPOM, C OJHOW CTOPOHBI, YTOJIOBHOE MPECIICIOBAHUE OOBEKTUBHO MPUHHUMAET
HE3aKOHHBI WM HEOOOCHOBAaHHBIM XapakTep, a C JAPYyroil CTOPOHBI — JIUIIO,
MOCTPAJABIIEE B PE3YNbTare JAHHOW YTOJIOBHO-IIPOLECCYAIbHON JAESATEIbHOCTH,
MMEET BO3MOXXHOCTH IMOJYYUTh COOTBETCTBYIOIIYIO KOMIIEHCAIIMIO U MPU3HAHUE CO
CTOPOHBI TOCYAapCTBA HE3AKOHHOCTH U HEOOOCHOBAHHOCTH TaKUX JICHCTBUIA.

N3 storo cnepyet, 4yTo nMpuU3HABaTh B KaU€CTBE OCHOBAHMS JJIS peaOUIUTALINN
JIMIIb TPOILECCYAbHOE PENICHUE, KOTOPBIM MPOBO3MIAIIAETCS NMPABO MHAMBHUAA HA
peabunuTaiuio, OJHOOOKO, IMOCKOJbKY OOJbINasi 4acTh MPAaBOBOTO SIBICHUS HE
OXBAaTbIBAETCS UM, a JIMIIIb MOPa3yMEBACTCHI.

O4eBUIHO, UTO HAYAJIOM MOMEHTA, KOTOPBIM B JIAHHOM CIIy4ae MOXET UMETh
JIOCTATOYHO JTUTEIBHBIN XapaKTep, TaK Kak HayaJlo He3aKOHHOTO (HE0OOCHOBAHHOTO)
YTOJIOBHOTO MPECIEAOBAHUS U MPU3HAHUE €T0 TAKOBBIM CO CTOPOHBI FOCYIapCTBa B
JIMIIE KOMIIETEHTHBIX JOJDKHOCTHBIX JIMI, MOXET OTIMYarbCd BO BPEMEHHOM
BBIPAXKEHUMU.

Takum oOpa3oM, MOXHO cJieJilaTh BBIBOJ, UYTO OCHOBaHHUE pPeaOUIUTALINN
CKJIQIBIBAETCSI U3 TPEX B3AaMMOCBS3aHHBIX W HEPA3PBIBHO CBSI3aHHBIX 3JIEMEHTOB,
CHEAYIOLIUX IPYT 34 APYTOM:

[IpaBoBOM 37E€MEHT, CO3MAOIINN HOPUIUUECKYIO JEUCTBUTEIIBHOCTh, B KOTOPOU, BO-
MEePBBIX, CYObEKTUBHO BO3MOXKHO CYIIIECTBOBAHHE HE3aKOHHOTO U HEOOOCHOBAHHOTO
YIOJIOBHOTO IIPECIIEIOBAHUSA, A BO-BTOPBIX, 3@ €0 OCYIIECTBICHUE B OTHOLIECHUU
WHIMBUJIA TapaHTUPYETCA MPOBEACHUE PEabMIMTAIIMOHHBIX MPOIEAYP CO CTOPOHBI
rocynapcTtea. B Hacrosmmi MomMeHT B PO cOCTaBHBIMU YacTsIMHU JAHHOTO 3JIEMEHTA

BBICTYIIAIOT MPABOBbIE HOPMBI, 3akperieHHble B Konctutyiun PO, YIIK PO, unbix

! Manbiit akagemuuecknii cnosapb / mox pex. A.IL. ErenpeBa. — M.: MHCTUTYT pycCKOTO SI3bIKA
Axkanemun nHayk CCCP. 1957-1984 [Onexrponnbiii pecypc]. URL: https://rus-academic-
dict.slovaronline.com/ (nara obpamenus: 15.08.2024).
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3aKOHOJIATENIbHBIX aKTaX, a TakkKe B MEXAYHAapOJHO-NPABOBBIX aKTax M
MEXyHapOIHBIX JOTOBOPaX.

CyIHOCTHBIN WK (PaKTUUECKUH 2JIEMEHT, KOHCTATUPYIOIIUI (aKT OCYyIIECTBICHHS B
OTHOLIEHHUE JIMLIa HE3aKOHHOT'O M HEOOOCHOBAaHHOI'O YIOJIOBHOIO MPECIEIOBAaHUSA U
BBICTYIAIOIINI KOHKPETHBIM OCHOBaHHEM, OIIMPAIOLIMMCS Ha IPABOBO JIEMEHT, IpU
IPUHATUU COOTBETCTBYIOIIMX MPOLIECCYATbHBIX PEIICHHUH, 3aKPEIUIAIONINX TPaBo Ha
peabwmraumio. [Ipu 3TOM, JaHHBIA AJIEMEHT, HUKOMM 00Opa3oM HEJb3s1 UMEHOBATh
YCIOBUEM, MOCKOJIbKY MMEHHO OH BBICTYMAET «SIIPOM» PEaOUIIUTAIMH, HaIOIHSI
JAHHYIO JAESITENbHOCTD MPABOBBIM CMBICIIOM.

CoBepmieHHO BEpHO 1O 3TOMY IoBoay otmetwina E.B. Beperennukoa, 4To
OCHOBaHUS peadbuIuTaIMs — 3TO MPUYMHBI U MOBOABI, B CBA3U C KOTOPHIMH Y JIMLA
i
dIpoueccyaibHblii 371€EMEHT, KOTOPbIN BHICTYNIAET (POPMATIbHBIM BBIPAXKEHUEM U B TOXKE
BpEMsI CUHTE30M JIBYX MPEABIIYIIMX 3JIEMEHTOB; KPOME 3TOrO, JAAHHBIA 3JEMEHT
BCHOBAHUS peadUINTALIMU EPEBOANT (DAKT HE3AKOHHOTO YTOJIOBHOTO MIPECIEI0OBAaHUS
A3 KaTeropum «0OBEKTUBHOIO» B KAaTETOPHIO «IOPUIUYECKOTO», MOCKOIBKY UMEHHO
HPOLIECCYaJIbHBIM PELICHUEM, BBICTYNAIOIIUM KOHKPETHBIM CIIy4aeM FOPUIUYECKOrO
BJIEMEHTA, JaHHas YTrOJOBHO-IIPOLIECCYalbHasl AESITENbHOCTh MPU3HAETCS TaKOBOM.
€TOUT OTMETUTH, YTO JAHHBIM 3JIEMEHT HOPMATUBHO OTPAXXEH B HOPMAax yroOJIOBHO-
OpOLIECCYaIbHOTO 3aKOHOJATENbCTBA, IIOCKOJBKY, B CYLIHOCTH, OH SIBIISETCA
HOCJIEIHEW TOYKOW BO3HUKHOBEHHMSI COOTBETCTBYIOLLIETO OCHOBAHMS, YTO BBICTYIAET
OPUEHTUPOM JI JOJHKHOCTHBIX JIMI, O0SI3aHHBIX PEaM30BbIBATH COOTBETCTBYIOLINE
peabUIUTallMOHHBIE TPOLIEAYPHI.

p [Ipy »>TOM, MO MHEHHIO aBTOpPA, BbIACIECHUE CYOBEKTHBHOIO 3JIEMEHTa
@CHOBAHUS peadMINTALIMY HE UMEET HUKAKOTO CMBICIIA, TAK KaK Takas JesTeIbHOCTb
RaK YroJIOBHOE TPECIIEIOBaHUE CaMo T0 cebe CyOBbeKTHO, TaK KaK €€ OCYILIECTBICHHE

0]

! Beperennuxona E.B. PeabunuTupyrolue 0CHOBaHKS B YIOIOBHOM CYIONPOU3BOACTBe Poccuu //
gI/I6I/IpCKI/H71 ropuaudecknii BectHuk. — 2012. — Ne 1 (56). — C. 101.
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BO3MOXKHO JIMIIb B OTHOLIEHUM JIMUA, MPEANOJOKUTENBHO COBEPILUBILETO
MIPECTYIUIEHUE, U KOTOPOE B CBSI3M C 3TUM HAJEISIETCS CHEUUAIbHBIMU MTPABOBBIMU
cTatycamu (10J103peBaeMblil, OOBUHSEMBIi, MOACYIUMBII, OCYKICHHBII).

Takum 00pa3oM, OCHOBaHHME peaOUIUTAIMA — 3TO (PAKT HE3aKOHHOTO WITU
HEOOOCHOBAaHHOTO  YIOJIOBHOTO  TMpEecle[OBaHMs B OTHOIICHWE  JIMIIA,
KOHKPETU3UPOBAHHBIN B ONPABIATEIIbHOM IIPUTOBOPE, IOCTAHOBIECHUH (OTPEAETICHIH )
O MPEKPALIEHUH YTrOJIOBHOIO J€Ja IO COOTBETCTBYIOIIMM MpPUYMHAM, JIUOO O
NPU3HAHUM TPUMEHEHUS TPUHYAUTEIbHBIX MEp MEIUIMHCKOIO  XapakTepa
HE3aKOHHBIM U HEOOOCHOBAaHHBIM, B PE3YJIbTaTe€ KOTOPOI0, B COOTBETCTBUHU C HOPMaMu
OT€YECTBEHHOTO M MEXKIYHapOJAHOIO 3aKOHOJATENIbCTBA, y HEr0 BO3HUKAIOT
KOMIICHCAI[MOHHBIE ITPaBa.

NMeHHO o100HBIM 00pa3oM, IO HAILIEMY MHEHUIO, CIIEAYET MIOHUMATh TEPMUH
OCHOBAaHHE peadWIUTALMK» B TEOPUU YTOJOBHO-MPOIECCyadbHOro mnpasa. CTout
OTMETHUTh, UTO BBILICYKAa3aHHbBIE YUYEHBIEC TOJKYIOT JAHHBIN TEPMUH CXOKUM 00pa3oM,
YTO NPUBOJUT K KPUTHKE C UX CTOPOHBI TOIO MEPEYHS OCHOBAHWI peadMIMTALINH,
KOTOpbIN 3akperuieH B yactu 2 crtarbu 133 VIIK P®, nockonabKy, M0 X MHEHUIO, B
HEKOTOPBIX CITy4dasix HE3aKOHHOCTh U HEOOOCHOBAHHOCTh YTOJIOBHOTO MTPECIIEIOBAHNUS
OTCYTCTBYET.

Hanpumep, .A. Uynpun cuutaer, yTto (HOPMYJIUPOBKOM, 3aKPEIICHHONW B
nyHkre 4 wactu 2 crarbu 133 VIIK P® 3akoHOmarens NpeaoCTaBIsSIET IPABO
peaOuUIUTAllMM JIMLIAaM, B OTHOIIEHHWUM KOTOPBIX YTOJOBHOE TMpeEciel0OBaHHE
|
p Ilo MHEHMIO aBTOpa, 3aKOHOJATENb, HE OTAEJIWB B BBIIICYKA3aHHOM ITyHKTE
peabUIUTHPYIOIINE OCHOBAaHUS OT HEPEAOMIMTUPYIOMINX, KOTOPbIE 3aKPEIUICHBI B
grarbe 24 YIIK PO, nocpencrBom ykazanus B yact 4 ctarbu 133 YIIK PO nHa TO, 4TO
[paBo Ha peadWIMTalMI0O HE BO3HUKAET B Cllydyae MPUHATHS MPOLECCyalbHBIX

a

WYynpun J.A. OcHopanuss peabunuTalmuu B YrojoBHOM mporecce Poccum // BecTHuk
lgonrorpancxoro rocynapctBeHHoro ynupepcurera. — 2018. — Ne 3. — C. 11.
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perieHuii, GopMaIbHO TOAMATAIONTNX O] FOPUIUIECKII AIIEMEHT OCHOBAaHMSI, HO HE
UMEIOIUX (PAKTUYECKOTO KpUTEpHsl, a HMMEHHO: H3/IaHHe akTa o0 aMHHCTHH,
HEJOCTIKEHHUE BO3pacTa YrOJOBHOW OTBETCTBEHHOCTH, COBEPIIIEHHE OOIIECTBEHHO
ONACHOTO JICSTHUSI B COCTOSTHUE HEBMEHSIEMOCTH UCTEYEHUE CPOKOB JIABHOCTH.

J.C. IlpocBuHHMHA, B CBOIO OYEpPENb, KPUTHUKYET HE FOPUAMYECKYIO TEXHHKY

3aKOHOJATEIISl, KOTOPYKD OH MNPUMEHSI NPU KOHCTPYKLIMU HOPMBI, MOCBSIICHHOU
OCHOBAHHIO pEaOMIMTAIINHN, & CAMH OCHOBAHUS, KOTOPBIC MO0 €€ MHECHHIO SIBIISTFOTCS
HEOOOCHOBAaHHO  PACHIMPEHHBIMHU, TIOCKOJIbKY JIMIIb  OTCYTCTBHE  COOBITHS
MPECTYIUICHUS, COCTAaBa MPECTYIUICHUS W HEMPUYACTHOCTh JIMIA K COBEPUICHHOMY
MPECTYIUICHUIO OJTHO3HAYHO YI0CTOBEPSIOT (DAKT HEBUHOBHOCTH JIMIIA U KaK PE3YIbTaT
— HE3aKOHHOCTh U HEOOOCHOBAaHHOCTH YTOJOBHOTO MPECIENOBaHUS, a OCHOBAaHUS,
CBSI3aHHBIE C HAPYLIEHUEM YTOJIOBHO-ITPOLECCYAIBHOTO NOPSAKA MPUBJICUCHUS JIULA K
OTBETCTBEHHOCTH (HampuMep, TMOPSIAOK CHSTHS YrOJIOBHO- IMPOIECCYaIbHOTO
U
M BpimiensnoxkeHHOE MHEHHE B CBOEW CYHIIHOCTH M COACPNKAHHE JIOTUYHO M
®MOOCHOBAaHHO. Bce ke mosjaraem, 4TO 3aKOHOAATENIb CTPEMUJICS B HauOOJbIIeH
PTENICHN 3alllUTUTh TPaXJAaH OT HE3aKOHHOTO M HEOOOCHOBAHHOTO YTOJOBHOTO
HpECNEeOBaHUsA, YeM U OOBSCHSETCS PACIIMPECHHBIA IEepEeYeHb OCHOBAHUMN Jis
HO3HUKHOBEHUS MTpaBa Ha peaOUIUTAIIUIO.
T OO0 5TOM CBHUIIETEILCTBYET 3aKOHOJATEIbHBIE (POPMYIUPOBKHU, OTPAKCHHBIE B
YrOJOBHO-TIpoLieccyanbHOM 3akoHe. Tak, B mnaBe YIIK P®, nocesmenHom
peaOuIuTallMi B YIOJOBHOM IMPOIECCE TOBOPUTHCS OO0 HE3aKOHHOM  WJIU
a#e000CHOBAaHHOM YTOJIOBHOM IMIPECTIEIOBAHNE; TOXKE CaMO€ MOXKHO HaOoiaTh U B
¢0OTBETCTBYIONIEH Ae(DUHUTUBHONM HOpPME, 3aKperuieHHOH B ctathe 5 YIIK PO.

Ncxons u3 rpaMmMaTiiecKoro TOJKOBAHUS, MPAaBO Ha peaOUIIUTAIINIO BO3HUKACT
KaK B cllydyae HE3aKOHHOTO, TaK M HEOOOCHOBAHHOTO YTOJIOBHOTO MPECIIENOBaHUS,

€

! Tpocsununa JI.C. TloHATHE M OCHOBAaHHS PEAOUIMTALMH IO YTOJIOBHO-TIPOLECCYATHHOMY
%aKOHOILaTeJ'IBCTBy Poccuu // Kypuan «Annest Hayk». —2019. — Ne 2. — C. 53.
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MTOCKOJIBKY COI03 «HMJIM» B PYCCKOM S3bIKE€ BBICTYNACT Pa3ACIUTEIbHBIM U IPU3BaH
0003HauUTh BHIOOP (AJbTEPHATUBY) MPH HAJWYUK HECKOJIbKMX BapuaHTOB. B cBoio
ouepenb, CIEAyeT MOAYEPKHYTh, YTO 3aKOHHOCTh M OOOCHOBAaHHOCTb, SIBJISISCH
HEPA3PBIBHO CBSA3aHHBIMU KAaTErOPUAMHU YIOJOBHO-IIPOLECCYAIBHOTO IIpaBa, HE
TOXXJAECTBEHHBIMU JPYT APYTY.

[Tonaraem, 4T0 HEOOOCHOBAHHBIM YTOJIOBHOE IMPECIEAOBAHUE SABIISIETCS TOT/A,
KOIJla JaHHAs YrOJIOBHO-IIPOILIECCYallbHAsl JACATENBHOCTh OCYILIECTBISIETCA B
OTHOILIICHUE HEBUHOBHOIO JIMIIA; B 3TO K€ BPEMS HE3aKOHHOCTb YTOJIOBHOTO
npecieoBaHus  MoJipasyMeBaeT  rpy0oe  HapylieHue  HOPM  YTOJIOBHO-
MPOLECCYAIBHOTO 3aKOHA; MPU 3TOM BaXHO OTMETUTh, YTO HAIMYUE HE3AKOHHOIO
YTOJIOBHOTO TIPECiISA0BaHMS, UM HA00OPOT, HE UCKITIOYAeT U HAJIMYHUEe BTOPOTO.

Takum oOpa3oM, Ha CETOAHSIIHUN JIEHh OCHOBaHMSI, OTPaKEHHBIE B cTaThe 133
VYIIK PO, nonHOCTBIO COOTBETCTBYIOT TOMY HAa3HAYCHUIO, LIEISAM U 3a7a4aM, KOTOpPbIE
CTOSAT TIepe]] WHCTUTYTOM peaOWIUTallMK B YTOJOBHOM IIpoIlecce, a HEBEPHOE
TOJIKOBAHHE W MPUMEHEHUE €r0 MOJIOKEHUM SBISIETCS CIIEICTBUEM IMMOBEPXHOCTHOIO

aHalIn3a COOTBCTCTBYIOIINX HOPM JAHHOI'O MHCTUTYTA.

§2. O0cTosiTeILCTBA, HCK/IYAIOLIHE PEa0HINTALHIO

JlpyruM HeManoBaXKHbBIM BOIPOCOM, CBSI3aHHBIM C OCHOBAaHMEM peabUIUTAIINH,
BBICTYMAIOT OOCTOSITENIbCTBA, MPU KOTOPBIX JIMIIO [aHHOTO TMpaBa, HECMOTPsS Ha
HaJIM4YUe MPaBOBOTO, (PaKTUUECKOTO U IOPUIUUECKOTO JIE€MEHTOB, JTUIIACTCS.

B  mnacrosiimee BpeMs  YroJOBHO-IPOIECCYalbHBIM  3aKOH  MOJOOHBIX
OOCTOSITENILCTB HE COMEPIKHT, a MPaBOBbIC (hAKThI, IEPEUHCIICHHBIC B YaCTH 4 CTaThU
133 VIIK P®, nox 1aHHYIO KaTETOPUIO HE MONAJAI0T, TOCKOJIBKY X CYLIECTBOBAaHUE
camMo 1o cebe HMCKIIoYaeT peaOWINTalMI0 32 OTCYTCTBHEM OCHOBAHMS, a WUMEHHO

OAHOTO M3 3JIEMCHTOB — (l)aKTI/I‘{CCKOFO.
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OnHako, B MEXKIYHAPOIHBIX HOPMax CyIIECTBYET IOA00OHOE OCHOBAHUE,
KOTOPO€ MCKIII0YAeT BO3HMKHOBEHHE Y JIMIIA TpaBa Ha peaObMIUTalNIo, B TOM YHCIIE, B
YTOJIOBHOM IIPOIIECCE.

Tak, coracHO MOJIOKEHUAM IMyHKTa 6 crarbu 14 MexXayHapogHOro makra o
IPAXKIAHCKUX U IOJINTUYECKUX MPABaX, €CIIM HE3aKOHHOE OCYKAEHUE WIIN HE3aKOHHOE
OOBHHEHHE JIMIIA CTAJIO BO3MOXXHBIM B PE3yJbTaTe €r0 BHHOBHBIX JEHCTBHMA, OH
1
5 VyuteiBas TO, 4TO B COOTBETCTBHM C dYacTthio 3 ctarbu 1 VYIIK PD
ob1Ienpr3HaHHbIC MEXKTYHAPOJIHBIC HOPMbBI U MPHUHIIMIBI, a TAKKE MEXKIyHAPOIHBIC
AOTOBOPBI, OMPEACISAIONIME TOPSAOK YIOJOBHOTO CYIOMPOU3BOACTBA, SIBISIOTCA
€0CTaBHOM 4YacThIO 3aKoHojarenbcTBa PD, perynupyromero mopsaok yroJoBHOIO
TYJ0TIPOU3BOICTBA, TOJJOOHASI HOPMa MOJJICKUT HEYKOCHUTEILHOMY MPUMEHEHUIO.

Cc B cBs3u ¢ atum, emie B nmyHkre 4 [locranosnenus [Ilnenyma Bepxosnoro Cyna
€CCP or 23.12.1988 1. Ne 15 ycranaBnmuBamoch, 4TO yiiepO, MPUUYNHEHHBIN
HE3aKOHHBIM YTOJIOBHBIM TMIPECIECIOBAHUEM, HE TMOMJICKHUT BO3MEIICHUIO, €CIU
MPaXKJaHUH B XOJI€ MPEIBAPUTEIBLHOTO PACCICIOBAHUS MTPEMSITCTBOBAI YCTAHOBICHUIO
p

a Takum 00pa3om, e1ie B COBETCKUU MEPUOJl MPABONPUMEHUTENb C OMOPOMl Ha
BICKYHAPOIHBIE HOPMbI KOHKPETU3UPOBAJI CIy4yall B BUAE CAMOOTOBOPA, B KOTOPOM
guIl0 CBOMMH BUHOBHBIMH JCHCTBUSIMH CO37a7l OOBEKTHBHYIO HEOOXOAMMOCTH
HE3aKOHHOTO U (UJTM) HEOOOCHOBAHHOTO YTOJIOBHOTO TIPECIICIOBAHUS.

HI Cnenyer Takxe 3aMETUTh, YTO HECMOTPS Ha OTHOCUTEJILHYIO JABHOCTh JJAHHOTO
AOKYMEHTa Pa3bSCHUTEIIBHOTO XapaKTepa, €ro IIOJOKEHUS, B COOTBETCTBUHU C

II

iqumnyHaponHmﬁ [MTakT ot 16.12.1966 1. «O TpakJaHCKUX U NOJIUTHYECKUX MpaBax» // bronnereHb
Bepxosnoro Cyna P®. — 1994. — Ne 12.

®Ilocranosnenue [nenyma Bepxosnoro Cyma CCCP ot 23.12.1988 1. Ne 15 (pex. ot 29.03.1991 r.)
«O HEKOTOPBIX BONMpOCaxXx NMpUMEHEHUs B cyacOHOW mpakTuke Ykasza [Ipesummyma BepxoBHoro
®osera CCCP or 18 mas 1981 r. "O Bo3memeHuu ymepba, NMPUUYUHEHHOTO TPaKJaHUHY
HE3aKOHHBIMM JEHCTBUSIMM TOCYAAPCTBEHHBIX M OOINECTBEHHBIX OpraHM3aldi, a Takke
NoxHOCTHBIX JTHIT MIPH UCIIOJIHEHUU UMU CITY>)KeOHBIX 00s13aHHOCTeW» // bromnerens BepxoBHOTro

Cyna CCCP. —1989. — Ne 1.

a

a
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no3uuueid Konctutyuronnoro Cyna PO MOryT npuMeEHSAThCA B TOM YacTH, B KOTOPOU
H

e Bonee Toro, cyiiecTByeT U KOHKPETHbIE IPUMEPHI U3 COBPEMEHHOU CyaeOHOM
MIPAKTUKHA, B KOTOPOM CaMOOTOBOP OMPEIEICH KaK OOCTOATEIHCTBO, UCKITFOUAOIIEE
HO3HUKHOBEHHUE IMpaBa Ha peabuiutanuio. Tak, IlepBbIii KaccallMOHHBIN CyJ 0O0IICH
PpUCIUKIN noctaHoBieHueM ot 17.01.2024 1. Ne 77-132/2024, 77-5987/2023
OTKa3aJl B BO3MEIICHUH UMYIIIeCTBeHHOTO Bpena I1., kak peabumuTupoBaHHOMY JIUITY,
T.K. CaMOOTOBOp JIMIIA, ITOBJEKIIMK He3aKOHHOE (HEOOOCHOBAHHOE) YTOJIOBHOE
ApecieIOBaHNE HE BICYET HACTYIUICHUE Y HETO MpaBa Ha peadMINTAIIMIO, HO JIUIIb B
BEX CJIy4dasix, KOraa JaHHOE JIMIO MOHUMAET, UTO JAET 3aBEIOMO JIOKHBIC MTOKA3aHUS

OpOTHB ce0s, MOCTYIAeT MOI00HBIM 00pa30M JOOPOBOILHO, M JAHHOE OOCTOSITEIHLCTBO

B
p AHanornyHoe peieHre ObUI0 NPUHITO BTOPBIM KaccallMOHHBIM CyAOM OOUIei
2]
i Cpeny y4YeHBIX-IIPOLIECCYATUCTOB TAKXKE YCTOSUIOCH MHEHHUE O TOM, 4YTO

#aMOOTOBOP BBICTYIAET 0OCTOATEIHCTBOM, UCKIIFOUAOIUM BO3ZHUKHOBEHHE MpaBa Ha
peabuIuTalMio, HO MpH ITOM, Kak crpaBemauBo 3amedaer J[.JI. Ilpokasuw,
QaMOOTOBOpP JOJKEH ObITH CIEACTBUEM JOOPOBOIBHBIX JEHCTBUI caMOro JiMIla, a HEe
EE3YJIBTaTOM BO3JECUCTBUM HA HErO0 CO CTOPOHBI TPETbUX JIMI, B TOM YHUCIE

R

ﬁOnpeneneHHe Koncturymmonnoro Cyna P® ot 21.04.2005 1. Ne 242-O «O06 oTka3e B MPUHITHH K
ACCMOTPEHMIO )KaJI00bI rpaxkiaHiHa ['ypuHOBHYa AnlekcaHipa AJIeKCaHpOBUYA HA HAPYIIIEHHE €T0
KOHCTUTYLIMOHHBIX NpPaB IOJIO)KCHUSIMU YacTed IMepBOM M BTOpoM crtarbu 2 Ykasza [Ipesmamyma
epxoBHoro Coera CCCP «O Bo3merienuu yuiep6a, IpUYMHEHHOTO IPaXJaHUHY HE3aKOHHBIMU
TEHCTBUSMHU TOCYIApCTBEHHBIX U OOIIECTBEHHBIX OpPTraHM3allMi, a TakXkKe JOJKHOCTHBIX JIMIL HpU
gcnmmeHI/m umH ciayxebHbIx ooszanHocTei» // CIIC «Koncynprantllnrocy.
[TocTanoBnenne IlepBoro kaccarmonHoro cyna ob6mieit ropucaukmuu ot 17.01.2024 1. Ne 77-
232/2024, 77-5987/2023 // CIC  «'APAHT»  [Dnektponnsii  pecypc]. URL:
ttps://base.garant.ru/338300196/ (mara obpaimenus: 15.08.2024).
#0npenenenne Broporo kaccaruoHHOro cyaa odmeit ropucaukinuu ot 04.02.2020 r. o ey Ne 88-
253/2020 // CIIC «KoncynprautlLroc [DnexTponHsIit pecype]. URL:
Bttps://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=KS0J002&n=1730#wlubOMUQjZC
2H27F (nara obpamenus: 15.08.2024).
[Mpokazun [I.JI. Peabunuranus: OCHOBaHHUS, YCIOBHs, M COJAEpXAHUE B YTOJIOBHOM
;}/,I[OHpOI/IBBOI[CTBe: aBroped. muc. ... KaHa. opua. Hayk. — M., 2006. — C. 21.

©
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Takum oOpa3oMm, Ha CETOIHALIHUNA JEHb CAaMOOTOBOP B YTOJOBHOM IIpoliecce
npuoOpes IOPUAMYECKOE 3HAuye€HUWE B BHUAE OOCTOSTENBCTBA, HCKIKOYAIOIIETO
BO3HMKHOBEHHUE Y JIMIIA TpaBa HAa peabMUIMTAIMIO, Y€MYy MOCIOCOOCTBOBAIM TaKHE
(bakTopbl KaKk MEXyHapOJHbIE HOPMBI, BBICTYyMaroNMe (QyHIaMEHTAIbHOW OCHOBOM
TSl IOSIBJICHUST TOJJOOHOTO (DEHOMEHA, TaK M Pa3bICHEHUS €IIE COBETCKOU CyneOHOM
CUCTEMOM, KOTOpass HE NPOTUBOPEYUT COBPEMEHHOMY  3aKOHOJATEIbHBIM
IIOJIOKEHHUSM.

Kpome »3TOro, kak cymamu oOHIEH IOPUCAMKUMHA, TaK M YYEHBIMU-
IpolieCCyallCTaMU BbIPA0OTaHbI OINpPENENEHHbIE KPUTEPUH, NP HAIMYUU KOTOPBIX
CaMOOT'OBOP MOXET CUMTATHCS OOCTOATENBCTBOM, HCKIIIOYAIOIIMM PEAOUIUTALIIIO:
OCO3HAHME M TOHMMAaHWE JIMIA, YTO OH JAaeT JIOKHBIE IOKa3aHWs O CBOEH
MPUYACTHOCTHU K MPECTYIUICHUIO U BUHE B €T0 COBEPILECHUU;

T0OPOBOILHOCTD MOAOOHBIX JICHCTBUIA,
HEBO3MO)XHOCTh YCTAHOBJIEHHE BCEX OOCTOATENBCTB CO CTOPOHBI OPTraHOB YTOJIOBHOTO
MpECIENOBaHUA KaK Pe3yJIbTaT JEHCTBUM JAHHOTO JIMIIA.

[lo HameMy MHEHHUIO, CaMOOTOBOp B MOI0OHOI (hopMe BIOIHE 0OOCHOBAHHO
ABIIAETCSI  OOCTOSITENICTBOM,  MCKIIIOYAIOUIMM  BO3HMKHOBEHHE  IpaBa  Ha
peadMINTALMIO, TIOCKOJBKY JIUIIO CBOMMHU YMBIIUIEHHBIMH JI€UCTBUSIMU CTaBUT
IIPAaBOOXPAHUTEIbHBIE OpraHbl B HEBBITOJAHOE IOJOXEHUE, B KOTOPOM OHH,
ocHOBBIBasich Ha cTarbe 21 YIIK P®, obGsi3piBaromeil mx OCyIIECTBISATh YTOJIOBHOE
IpecieloBaHUEe BO BCEX Ciy4yasx OOHapyXeHUs MPU3HAKOB MPECTYIUICHUS,
BBIHY)K/IEHbI 3TO JleJlaTh HE3aKOHHO M HEOOOCHOBAaHHO, MpPH 3TOM, YUYHUTHIBas
MOBEJICHUE BBILICYKAa3aHHOTO JIUIA, HE Ipenoiaras o0 3ToM. Takum 00pa3om, B 3TOM
cilly4yae, MPUYMHOM HE3aKOHHOTO YTOJIOBHOTO IMPECJENOBAaHUS BBICTYNAET HWMEHHO
HEraTUBHOE, BMHOBHOE IIOBEACHUE JIUIA, COOOIIAIOLIETO JIOKHBIE CBEICHHUS, YTO

CHHUMACT OTBCTCTBCHHOCTD € IrOCy/1apCTBa B IIOJTHOM oObeMme.
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Opnnako, no copasennuBomy 3amedanuto C.A. beTpo3oBa, HE BO BCEX CIydasx
CaMOOTOBOp BJ€UeT 3a CcOOOW HUBEIHUPOBAaHUE IIpaBa Ha pEaOWIMTALNIO, YTO
3aCTaBIISAET, C OAHOW CTOPOHBI, C OCTOPOXKHOCTBbIO OTHOCHUTHCS K JJAHHOMY ITPAaBOBOMY
s
B [To HamemMy MHEHHIO, C LUEIbI0 MPUAAHUS €AUHOTO TOJIKOBAHUS U IPUMEHEHUS
NIECKIYHAPOIHBIX  HOPM, IIOCBAIIEHHBIX  OOCTOSTENBCTBAM,  HCKJIHOYAIOIIUM
BO3HMKHOBEHHUS TpaBa Ha peaOWIMTalMIo, a TakKkKe UCKIIOUEeHUI0 (DaKToB
HCITIOJIb30BAHMUSI CaMOOTOBOpa Kak croco0a MepeKsiaJbiIBaHusl OTBETCTBEHHOCTH C
FOCyJapcTBa Ha camMo JHII0, HEOOXOJUMO B YrOJOBHO-IPOLECCYAIbHOM 3aKOHE
HOPMAaTUBHO OTPa3UTh JTaHHOE OOCTOSITENIbCTBO KaK MCKIIOYAOUIEE BO3SHUKHOBEHHUE
[IpaBO Ha peadWIUTAIMI0, HO JIMIIb TPU HAJUYUU OOCTOSTENHCTBAM, KOTOPHIC
YKa3bIBaJIMCh aBTOPOM paHEe.

a Jlns peanuzaniu JaHHOTO TpeMIoKeHus: HeoOoxoaumo cratbio 133 VIIK PO
JOTIOJIHUTh 4YacThio 6 B cieayronied penakuuu: «lIpaBuna HacTosiield cTaTbu He
PacIpoOCTPaHAIOTCS Ha CIy4yau, KOTJla HE3aKOHHOE WJIM HEOOOCHOBAHHOE YTOJIOBHOE
NPECIEeIOBAHUE M OCYXKIEHUE OCYIIECTBISUINCh B PE3ylIbTare OCO3HAHHOTIO,
T0OpPOBOJILHOTO CaMOOTOBOpPA JIMII, MEPEUUCICHHBIX B YacTU 2 HACTOSIIEH CTaThH,
[PEISTCTBOBABIIIETO YCTAHOBJICHUIO OOCTOSITEILCTB, YKa3aHHBIX B cTartbe 73
mactosiiero Kogekcay.

r O060011MB HU3JI0)KEHHOE, MOYKHO CJIEJIaTh CJIEAYIOLINE BbIBOIBI:

0 3akoHO/aTeNb JIeNaeT MOMBITKY (OPMYIUPOBKH OCHOBAaHUN peadMIUTAIIUU
Hepe3 mepeduciieHHe CyObEeKTOB, HUMEIOIIMX JaHHOE NpaBo (TI0J03pEBAEMBI,
OOBHHSIEMBIM, TOACYIUMBIH, OCYXJEHHBIM, JIMIIO B OTHOIICHHE, KOTOPOTO
HPUMEHSIIOTCS. ~ NPUHYAWTENIbHbIE  MEpPbl  MEIUUMUHCKOTO  Xapakrepa) C
KOPPECIOHACHIIMEN Ha ONpeeIeHHOE MPOolLEecCyalbHOE pellieHre (OmpaBaaTeabHbIMN

y
A

CBerposos C.A. MHCTUTYT peabunuTaiuy B YroloBHOM Ipolecce Poccuu: aBroped. muc. ... KaH.
§pm{. Hayk. — CII0., 2006. — C. 12.

n

T
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IPUTOBOpP, OTMEHA OOBHHUTEIBHOIO MPHUIOBOPA, MOCTAHOBIEHUE O MPEKPALIEHUU
YTOJIOBHOTI'O JIENIA).

[Tonxox 3akoHonarens noareepxaaet BepxoBubiil Cyn PD, koTopblil B TyHKTE
9 IlocranoBnenus Ilnenyma ot 29.11.2017 r. Ne 17 yka3piBaeT Ha COOTBETCTBYIOIIHE
IIpoLIECCyallbHbIE PEUICHUS KaK OCHOBaHMA [UIl BO3HUKHOBEHMS IIpaBa Ha
peaduIuTalNIO Y JIUIIA.

OcHoBanus1, oTpaxkeHHble B ctarbe 133 VIIK P®, B nenoM cooTBETCTBYIOT
HA3HAuYEHUIO, LIEJISIM U 3a/lauaM, KOTOPbIE CTOSIT Nepe] UHCTUTYTOM peaOuIUTaluU B
YIOJIOBHOM TMIPOLIECCE, a HEBEPHOE TOJKOBAHWE W TPUMEHEHHE €r0 IOJIOKEHHM
ABIIIETCS CJIEACTBUEM IMOBEPXHOCTHOIO aHAJIM3a COOTBETCTBYIOIIMX HOPM JAHHOTO
UHCTUTYTA. DTO 00YCJIOBIMBAET HECKOJIBKO MHOM MOXO/ K OINPEEICHUI0 OCHOBAHUS
peadWiIMTallMi B TEOPHHM YTOJOBHOTO MPOLECCa, MOCKOJIbKY MPOLECCYaIbHBIM
pELICHUEM peau3alys HHCTUTYTa peaduINTallii HE OXBAaThIBAETCS B MOJIHOU Mepe, a
JMIIb MOAPA3yMEBAETCS.

B cBa3u ¢ HanmuueMm pasznuuudil B TMOAXOAAX K OMNPEACICHUI0 OCHOBAHUM
peadMIUTalMK [IPEeAiaraeTcsl ero aBTopckas Ae(UHULINS, B COOTBETCTBUU C KOTOPOM
0]l OCHOBAaHUEM peadWIUTALUU JODKEH MOHMMAThCS (DaKT HE3aKOHHOIO WU
HEOOOCHOBAaHHOTO  YIOJIOBHOTO  TMpECIEAOBaHMS B OTHOIICHWE  JIMIIA,
KOHKPETU3WPOBAHHBIN B OMPABIATEIbHOM IIPUTOBOPE, MOCTAHOBIECHUH (OTPEIETCHIH )
O TMpEKpalleHUH YroJOBHOTO Jejla MO COOTBETCTBYIOIIMM IMPHYMHAM, JHOO O
IPU3HAHWHA [PUMEHEHHS NPUHYIAUTEIBHBIX MEp MEIHWLHUHCKOIO XapakTepa
HE3aKOHHBIM U HEOOOCHOBAaHHBIM, B PE3YJbTaTe KOTOPOTO, B COOTBETCTBUU C HOPMaMHU
OTE€YECTBEHHOTO M MEKIYHApOJHOIO 3aKOHOJATENIbCTBA, y HEr0 BO3HHUKAIOT
KOMIIEHCAI[MOHHbIE ITPaBa.

OcHoBaHue peaOWIMTAlUU CKIIAJIBIBAETCS W3 TpPEX B3aUMOCBSA3aHHBIX U
HEpa3pbIBHO CBS3AHHBIX JJIEMEHTOB, CIEAYIOIIUX Jpyr 3a JAPYyroM: IIPaBOBOIO
(npaBoBble HOpMBI, 3akpemieHHble B Konctutyumn PO, VIIK PO, wunbx

3aKOHOAATCIIbHBIX aKTaX, a TaKkC B MCKIAYHAPOAHO-IIPABOBBIX aKTaX H
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MEXKIYHApOIHBIX JOTOBOPAX), CYIIIHOCTHOTO MK (pakTHUecKoro (KoHcTaTanus (akra
OCYUIIECTBJICHUSI B OTHOIICHHE JIUI[a HE3aKOHHOTO W HEOOOCHOBAaHHOTO YTOJIOBHOTO
IpeclieoBaHus, KOHKpPETHOE, (DaKTHUYeCKoe OCHOBaHUE), TMPOIECCYaTbHOIO
(mporeccyanbHOE PEUICHUE).

OnHUM M3 CYHIECTBEHHBIX OOCTOATEILCTB, UCKIIOYAIONIUX BO3HHUKHOBEHHUE Y
JWIla TpaBa Ha peaOuINTalNIo, ABIsSETCS caMooroBop. C Lenbl0 IpUIaHUs eTUHOTO
TOJIKOBaHUS U PUMEHEHHSI MEKTyHAPOIHBIX HOPM, TOCBALIEHHBIX 00CTOSITEILCTBAM,
UCKJIIOYAIOIMM BO3HUKHOBEHMsI IpaBa Ha peaOMIMTALMIO, a TAKKE HCKIIOUYEHUIO
(akToB  HCHOJB30BAaHUSA  CaMOOIOBOpa  Kak  crocoba  mepekiaiblBaHus
OTBETCTBEHHOCTH C FOCyJapCTBa Ha CaMo JIULIO, B YTOJIOBHO- MTPOLIECCYaTbHOM 3aKOHE
IpeIaraeTcs 3aKpenuTh JAHHOE 0OCTOSITENLCTBO KaK NCKITIOYAOIEe BOSHUKHOBEHHE
npaBo Ha peadbwmutanuio. [Ipemnaraem gonoauuth ctarbio 133 YIIK PO yacTeio 6 B
cnenyromen penakuuu: «lIpaBuia HacTosmien CTaTbu HE PACHPOCTPAHSIOTCS HA
cllydyad, KOIZla HE3aKOHHOE€ WJIM HEOOOCHOBAaHHOE YTrOJIOBHOE IIPECIEOBaHUE U
OCYX/ICHHE OCYIIECTBISUINCh B  pe3yJbTare€ OCO3HAHHOIO, J0OPOBOJIBHOTO
CaMOOTOBOPA JIUL], IEPEUNCIEHHBIX B YACTH 2 HACTOSALIEH CTAaThbU, MPEMATCTBOBABIIIETO
YCTaHOBJIEHHIO OOCTOSITENIbCTB, YKa3aHHBIX B cTaThe 73 HacTtosiero Kogekcay.

OcHoBaHue peaOWIMTAUUA WrpaeT BaXXHYIO pOJb B  PEryJupOBAHUH
IIPaBOOTHOILICHUH, BO3HHMKAIOIIMX B pPAMKaxX JaHHOTO WHCTUTYTA, IOCKOJIbKY
ONpPEAEISAIOT MOMEHT, Hayajao, a TAaKXE YCIOBHUS €ro pealu3alud, TEM CaMbIM
oyepuuBas TPAHULBl OTBETCTBEHHOCTH TOCYAapCTBa 332  HE3aKOHHOE U

HE0OOCHOBAHHOE YTOJIOBHOC IPECICAOBAHNUEC, U OCYKICHHC.

§3. IlpoueccyaibHBIH NOPATOK PeadMIUTALIMH B YTOJOBHOM CY10NPOU3BOJACTBE
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Peabunuraiust kak mnpoueaypa Mo MPU3HAHUIO CO CTOPOHBI TOCYAapcTBa
HE3aKOHHOCTH W HEOOOCHOBAaHHOCTH YTOJIOBHOTO IPECIICIOBAHMS, BOCCTAHOBICHUIO
npaB peaOUIUTUPOBAHHOIO JIUIA, a TAKKE BO3MEIICHUE MPUUYMHEHHOTO MY Bpe/ia He
ABJISIETC OJJHOMOMEHTHBIM IOPUJIMYECKMM aKTOM, a TMpEJCTaBISIET U3 ce0s
MHOT'O3TaHBIN NpoLEecC.

B cBA3M ¢ 3TMM, 10 HameEMy MHEHHIO, MPOLECCYyalbHbI MOPSIOK
peaduauTalid B YTOJIOBHOM CYIONpPOM3BOJCTBE P® TNOMIECKUT TIIATEILHOMY
M3YYECHHI0 M aHajdu3y, IOCKOJIbKY TOJBKO B JIaHHOM CJy4dae NpeACcTaBIsETCS
BO3MOXXHBIM JJOCTATOYHO MOJHO U BCECTOPOHHE YSICHUTHh OCHOBHBIE aCTEKThI JJaHHOU
MPaBOBOM TMPOLIEAYPhl, a TaKkKe OCOOCHHOCTH, KOTOpBhIE 3aJIOKEHBI B HEH
3aKOHOAATENEM.

[Ipu »TOM, CTOUT 3aMETUTh, YTO BO3MEIIECHHUE Bpe/la PEaAOUIUTUPOBAHHOMY
JUIYy B CBSI3U C OCYIIECTBJICHHEM HE3aKOHHOTO M HEOOOCHOBAHHOIO YTOJIOBHOIO
MIpECIIeIOBaHUsI B OTHOLICHUU HETO MOXKET OBITh OCYIIECTBICHO KaK B paMKax
YTOJIOBHOTO CYJIOITPOU3BO/ICTBA, TAK U B YACTHO-TIPABOBOM TMOPSIJIKE.

Tak, wacte 1 crarbm 138 VIIK P® ycranaBiuBaer, 4dYTO, €CIIH
peadUIUTHPOBAHHOMY OBLIIO OTKA3aHO B BO3MEIIEHUHU Bpeia U(UJ) BOCCTAHOBJICHUHN
€ro mpas, JUOO OH HE COTJIACEH C CYJAEOHBIM PEIICHWEM B YacTH ONpEIeTICHHBIX
pa3MepoB BO3MENICHHUS yiiepOa, OH BHpaBe OOpPaTUTBCA B CyA B TOPSIKE
IPaXKIAHCKOTO CYAONPOU3BOICTBA.

Bonee Toro, B ctatbe 1070 'K P® 3akoHOIaTENIBHO OTpaK€HA BHEIOTOBOPHAS
JIETUKTHAs OTBETCTBEHHOCTh T'OCY/IaPCTBA 3a HE3aKOHHOE OCYXKJICHUE U HE3aKOHHOE
MIPUBJICYEHUE K YTOJIOBHOM OTBETCTBEHHOCTH, KOTOPAsl peanu3yeTcs UCKIIOUUTEIHHO
B PaMKaxX 4acTHO-TIPABOBBIX OTpacieil npasa’.

Takum oOpazom, 10 chopaBegIuBoMy 3amedanHuto JI.B. TomoBko, B
OTE€YECTBEHHOW  MPAaBOBOM CHUCTEME B  HACTOSIIMA  MOMEHT  3aKpEIUIEH
KOMOMHUPOBAHHBIM  MEXaHW3M  BO3MEIICHUS Bpeda JUIly, HE3aKOHHO U

HEe0OOCHOBAHHO MMOABCPIrHyTOMY YIOJIOBHOMY IIPECCICAJOBAHUIO HIIM OCYXKICHHIO,

! I'paxxnanckuit koneke Poccuiickoit ®enepamuu (yacts Bropas) ot 26.01.1996 r. Ne 14-®3 (pex. ot
24.07.2023 r.) // Cobpanue 3akoHonatenbpctBa PO, — 29.01.1996. — Ne 5. — Cr. 410.
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KOTOPBIN CKJIA/bIBAETCA U3 YTOJOBHO-IIPOLECCYATBHOIO U T'PaXAAaHCKOTO-IIPAaBOBOIO
3JIEMEHTOB,

[Ipu »TOM, WHMEHHO peabWIMTAalMe SBISETCS  TOJBKO  YrOJOBHO-
IIPOLIECCYANIbHBIM 3JIEMEHT MEXaHW3Ma BO3MEILIECHUS BpENa, KOTOPBIA IO CBOEU
MIPaBOBOM KOHCTPYKIUHU SIBIIAETCS HauboJiee yIpoUIeHHOM (pOpMON BOCCTAHOBIICHUS
npaBa IpaxJaHrHa, B CBSI3H C YeM JETAIIbHO paccMaTpuBaTh OyZeM UMEHHO €ro.

Opnnako, mepex TeM Kak NEPEUTH K HENOCPEICTBEHHOMY PAacCMOTPEHHUIO
MPOLIECCYaTbHOTO TOpsAJiIKa peaduiIMTallii, CTOMT KaK pa3 pacCMOTPETh B UYeM
IPOSIBIISIETCS.  YIPOUIEHHOCTh YTOJOBHO-IIPOLIECCYATIBHOTO TOPS/IKA BO3MEIIECHUS
BpeZla U BOCCTAHOBJICHUS IpaB JIMIA, HE3AKOHHO M HEOOOCHOBAHHO MOJIBEPrHYTOIrO
YTOJIOBHOMY IIPECIIEIOBAHUIO.

Tak, cormacHo nonoxenusMm Onpenenenns Koncrturymmonnoro Cyna P® ot
02.04.2015 r. Ne 708-O, peabwnmuranusi TMpeACTaBIseT co00il  YroJOBHO-
IpOLECCYabHYyl0, @ HE TPaXJIaHCKO-TIPaBOBYIO MpPOLENYpPY, YTO OOYCIOBIEHO
OCOOCHHOCTBIO CYOBEKTa — JIMIO, KOTOPO€ OBIJI0 HEOOOCHOBAHHO M HE3aKOHHO
MOABEPrHYTO YTOJIOBHOMY MPECIIEIOBAHUIO, B CBSI3M C YEM YKazaHHas Mpolenypa
HOCUT YNPOUIEHHBIA XapakTep MO CPAaBHEHHUIO C HCKOBBIM IPOU3BOJICTBOM, YTO
MPOSIBJISIETCS, B YaCTHOCTH, B OTCYTCTBUHU OpeMsi TOKa3bIBaHUS Yy JIMIIA, TIOJIaBIIIETO
3asBJICHHE Ha BO3MEUIEHHWE BpeJa B CBS3U C OCYLIECTBIICHHEM BBIIICYKa3aHHOM
YTOJIOBHO-NPOILIECCYATBHOM JIEATENBHOCTH?,

bonee toro, B I[loctanoBnenun [Inenyma Bepxosuoro Cyma P® ot 29 Hos16ps
2011 roma Ne 17 Takxke NOAYEPKUBAETCS YIPOIIECHHBIA XapaKTep YroJOBHO-
npoleccyalbHOM  MNpoueAypbl  peaOuiuTaluu IO CPaBHEHHUIO C  HCKOBBIM
MIPOU3BOJICTBOM, YTO BBIPAKAETCS, HAIIPUMED, B COACHUCTBUU PEaOUITUTUPOBAHHOMY B
cOOMpaHUM J10KA3aTeJIbCTB, OOOCHOBBIBAIOIIUX €ro TpeboBaHue, OO U BOBCE

CaMOCTOATCIIbHOC MMOJIYIYCHHC N0KA3aTCIbLCTB CYJIOM, IIPU UX HGILOCTaTO‘-IHOCTI/IS.

! T'onoeko JI.B. Kypc yronosHoro nponecca: yae6HuK. — M.: Craryr, 2021. — C. 1195.

2 Onpenenenvie Koncrutymmonnoro Cyma P® or 02.042015 r. Ne 708-O // Becrnuk
Koncturymmmonnoro Cyna P®. — 2015. — Ne 4,

3 [Tocranosnenue [Tnenyma Bepxosroro Cyma P® o1 29.11.2011 . Ne 17 (pen. ot 28.06.2022 1.) «O
MpaKTUKE MPUMEHEHUS CylaMyd HOPM I1aBbl 18 YTonoBHO-TpolieccyanbHOro koaekca Poccuiickoit
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OpaHako, CTOMT 3aMETHUTh, YTO JIUIIO, 3asBUBIIEE TPEOOBAHUE O BO3MEILECHUU
Bpe/ia, MOJHOCThIO HE OCBOOOXKIAeTCs OT 00sI3aHHOCTH JoKa3biBaHUs. Tak, JaHHOE
JIMIIO JIUIIB OCBOOOKIEHO OT JIOKa3bIBaHUSI BUHBI KOHKPETHOTO JIOJKHOCTHOTO JIUIIA,
OCYUIECTBJISIBLIETO B OTHOLIEHWM HETO YrOJIOBHOE IMPECIENIOBAHUE, IOCKOJIBKY
ctatbsiMu 133 YIIK PO u 1070 I'K P® yctaHoBI€HO, UTO IPaBO HA BO3MEIIEHUE Bpeia
BO3HUKAET BHE 3aBUCMMOCTH OT HAJIMYMSI BUHBI B JACHCTBHUSIX OPraHOB YTOJIOBHOTO
npeciieIoBaHus, Ha 4To U yka3biBaeT [loctanoBnenue [Inenyma BepxosHoro Cyna PO
Ne 17 ot 29 Hosa0ps 2011 roma. B cBowo ouepenb, B ykazaHHOM OQHUIIMATIHLHOM
JOKYMEHTE pPa3bsICHUTENBHOIO XapakTepa OTMEYEHO, YTO CYJ MOXKET Kak
YIOBJIETBOPUTh TPEeOOBaHUs JIMIA, TAK U OTKA3aTb B 3TOM, JUOO YyIOBIETBOPHUTH
YaCTUYHO, B  3aBUCMMOCTHM OT  JIOKa3aHHOCTH  3asBJICHUN  TpeOOBaHUIA,
IPEICTABICHHBIX CTOPOHAMH U COOPAaHHBIMU CYJIOM JOKa3aTE€IbCTBAMH.

Hanuune oOs3aHHOCTH [OKa3bIBaHUS Y JIMIA, 3asBUBIIETO TpeOOBaHUE O
BO3MEIIICHUU BpE/Ia, MYCTh U B YCEUEHHOM 00bEeMe, CBUJICTEIHCTBYET U KOHKPETHBIN
npuMep u3 cyieOHoM pakTuku. Tak, B 00001eHUH MTPAKTUKHU TI0 JIeJIaM O PU3HAHUU
mpaBa TpaxKJaaH Ha peadWIMTAIMIO YKa3aHHO, YTO JIFOOOW WMMYIIECTBEHHBIN BpeE.
MOJJIEKUT BO3MEILECHUIO, €CIIM PEeaOUIUTHUPOBAHHBIA JTOKAXET, YTO OH BO3HHUK B
pE3yIbTaTe YTOJIOBHOTO MPECIIEI0BAHNUS .

B cBa3u ¢ atum, Hanpumep, B.I'. IlapuiytuH yTBEpXkKIaer, YTO HBIHEIIHHUHN
IPaBOBOM MEXaHW3M BO3MELIECHUS BpeAa, CYIIECTBYIOIIMX B pPaMKaX HHCTUTYTA
peabwivraniid HE OTBEYaeT B TMOJHOM Mepe HA3HAUYCHUIO YTOJOBHOTO
CYJIOIIPOM3BOJICTBA, IOCKOJBKY OOSI3bIBAET JMII0, KOTOPOE OBUIO HE3aKOHHO U
HEOOOCHOBAHHO IMOJABEPTHYTO YIOJIOBHOMY TMIPECIIECIOBAHUIO JOKa3bIBaTh (hakKT

NPUYUHEHHS yiiepba, a He TepeKyIaJblBaeT JIaHHYI0 O0S3aHHOCTh Ha CYOBEKT,

®denepalyy, perIaMEHTUPYIOIUX PEAOMIUTAIINIO B YTOJIOBHOM CYAOMPOU3BOCTBE» // BronnereHs
Bepxosroro Cyna P®. — 2012. — Ne 1.

1 O6o6uienne cyne6HON MpakTHKM 1O [eNaM O NPU3HAHMM MpaBa IPakIaH HA peabMIHTAILHIO
(mogroroBneno  BepxoBubiMm  Cymom  Pecnybnmukm  Kapemus  13.07.2010) //  CIIC
«Koncynprantllinrocy. URL:
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=S0SZ&n=217430&cacheid=1E7C59
9862EEB69AS5C71104F57DD20FC&mode=splus&rmd=dA91VA#HeTfOMUPgMfrY 658 (mara
obpamenus: 15.08.2024).
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TapaHTHPYIONIUH €ro BO3MEMICHHE — TOCYIapCTBO B JIUIE €ro MPaBOMOYHBIX
npeacTaBuTeneiil,

[lo mHamiemMy MHEHUIO, COBpPEMEHHasi TMpaBoBas MOJEJIb BO3MEIICHUS
UMYIIIECTBEHHOTO yIepOa M BOCCTAHOBJICHHS B TIpaBax peaOMINTUPOBAHHOTO JIUIIA B
paMKax YroJIOBHOTO CYAOINPOU3BOJCTBA B IOJHOM Mepe OTBEYACT HA3HAUYCHUIO
JTAHHOM OTpaciu MpOIeCCYaJbHOTO IMpaBa, TaK KaK B HEE 3aJI0KEHBI MEXAHHU3MBI,
MaKCUMaJbHO OOJIETYAIONIue pPACCMOTPEHHWE W  YAOBICTBOpPEHHE TpeOOBaHUU
YKa3aHHOTO JIMIA, YTO MPOSBIISAETCS B YCEUEHHOM OpEeMEHU JTOKa3bIBaHUS, a TAKXKe
BO3JIO)KCHHUH 0053aHHOCTH Ha Cy/I aKTUBHO YYaCTBOBATh B COOMPAHUH TOKA3aTEIHCTB,
00OCHOBBIBAIONTUX TPeOOBaHUS PEaOUIUTHPOBAHHOTO. B CBOIO 0Yepe b, MOTHOCTHIO
CHSITh C peaOUIMTUPOBAHHOTO 00S3aHHOCTD JI0KAa3bIBaHUSI OOBEKTUBHO HEBO3MOXKHO,
MTOCKOJIBKY OH, KaK CYOBEKT, OCYIIECTBUBIIHI CBOOOTHOE BOJICU3BSIBJICHUE O )KSIIAHUN
BO3MEIIICHUS €MY Bpejlla CO CTOPOHBI IOCyAapcTBa, JIOJKEH OOOCHOBATH pasMmep U
00BeM CBOUX TPEOOBAHMM, a HE TIEPEJIOKUTH 00SI3aHHOCTH OMPOBEPraTh UX HA TUICUU
CyJa ¥ BTOPOW CTOPOHBI.

[Ipoananu3upoBaB 0COOEHHOCTH TpOIlecca peadbmIUTaliU, MOXKHO TMEPEeUTH K
PaCCMOTPEHUIO HEMOCPEACTBEHHO TAaHHOW TPOIEeayphl, 0003HAYMUB TIEPEI ITUM €¢
OCHOBHBIE 3Tanbl, KOTOpbIE BbiAenseT A.B. baxaHoB:

1. BbIHECEHUE TPOILIECCYaTbHOTO pEIIeHWsT O TMpPU3HAHWUM TpaBa Ha
peadMIIMTAIAIO M Pa3bICHCHHE MOPSAKAa BOSMEIICHHS BPEIa;

2. oOpaiieHrue peadMIMTUPOBAHHOTO ¢  TpeOOBaHWEM O BO3MEIICHUU
UMYIIIECTBEHHOTO BPEa;

3. onpeneneHre pa3Mepa MPUINHEHHOTO UMYIIIECTBEHHOTO BPE/Ia;

4. BBIHECEHUE perieHus 0 BO3MEIIEHUN peadMIIUTUPOBAHHOMY
MMYIIECTBEHHOTO BpeaZ,

[TepBbrit aTan ObUT 1ETATLHO PACCMOTPEH paHEe, MOCKOIBKY OH KE U SBISICTCS

MOMCHTOM (bOpMI/IpOBaHI/Iﬂ IIOJIHOLICHHOI'O OCHOBAHUA JJIA Ha4dajia

! Mapmyrus B.I. TIpo6GreMsl KOMIIEHCAMOHHO-BOCCTAHOBHTENBLHEIX MeEp B IPOLEAYPE

peabwmranyu // Hayunsrit skypHan «Amtes Hayky». — 2018. — Ne 2. — C. 62.
2 BaxanoB A.B. Bo3MelleHHe HMYIIECTBEHHOTO Bpeqa peabMIMTUPOBAHHOMY B YrOJOBHOM
CyZIONTPOU3BOICTBE: aBTOped. AMC. ... KaH[. ropua. Hayk. — M., 2011. - C. 8.
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peadbmMTaluroHHbIX npouenyp. OIHAKO, CTOUTh OTMETUTh, YTO B COOTBETCTBUHU C
yacTeio 1 crateu 134 VIIK PO peabmintupoBaHHOMY OJHOBPEMEHHO C BBIHECEHHEM
COOTBETCTBYIOILIETO PEUICHUS HANpPaBJISAETCS HM3BEUIEHUE O MOPSAKE, B KOTOPOM
pa3bICHIETCS MPABO HAa PeabUIUTALINIO, & TAKXKE MOPSIIOK €€ OCYIIECTBICHHUS.

Bropoii sramn. Ilocie nmonydeHus U3BEIICHUs] peaOUIUTUPOBAHHBIM, a TAKXKe
KOIMU pEIIeHHs, B KOTOPOM 3aKpEIUIEHO €ro NpaBO Ha peadWIMTAlMIO, OH, B
cooTBeTcTBUM cO cTaThel 135 YIIK PD, B TeueHne CpOKOB HCKOBOM JaBHOCTH, BIIPABE
o0paTuThes ¢ TpeOOBaHUEM O BO3MEIICHUH UMYIIECTBEHHOT'O BPEa B Cy/l, BBIHECIINN
COOTBETCTBYIOILIEE PEIIECHUE; B CyJ MO MECTY CBOErO >KHTEJIbCTBA; B CYJ 10 MECTY
HaXOXKJIEHUS oprasa NPEIBAPUTEITLHOTO paccienoBaHus, BBIHECIIIETO
COOTBETCTBYIOILIEE PEIICHHUE.

[Tomumo camoro peaOWJIUTUPOBAHHOTO, TPEOOBAaHHE O BO3MEILCHUHU
UMYIIIECTBEHHOTO BpeJla MOXKET OBbITh MOJAHO €ro 3aKOHHBIM MpPE/ICTABUTENIEM, a B
CJIy4ae €ro CMEpTH — MPOLECCYaTbHBIMH IPABONPEECMHUKAMMU.

Tpetuit atan. OnpeaeneHue pasMepoB BO3MEIIECHUSI UMYIIIECTBEHHOTO yIiepoa
SBJIIETCSI TEHTPAJIbHBIM JTallOM PEaOWIUTAIIMOHHBIX MPOIEAYP, MOCKOJBKY B €€
paMKax OCYIIECTBIISIETCS COOMpAaHHME M OLEHKa J0Ka3aTelbCTB, 0O0OCHOBBIBAIOLIUX
TpeOOBaHUS peaOUIUTUPOBAHHOTO JIUIIA.

[Ipouenypa paccMoTpeHus TpeOOBaHUsI PEAOMIUTUPOBAHHOTO O BO3MEILEHUHU
NPUYMHEHHOTO €My MMYIIECTBEHHOro yiepba paccMaTpuUBalOTC B MOPSIIKE,
npeaycMoTpeHHoM cTtatbsiMu 397 u 399 VIIK P®, kotopeie yCTaHaBJIMBAIOT
HE0OXOAMMOCTb MPOBEJEHUS CYAeOHOT0 3aceJaHusl, 0 KOTOPOM CTOPOHBI U3BEUIAIOTCS
HE no3aHee yem 14 cyTok 710 ero Havasna.

B cynebHoM 3acemaHuu, B paMKax KOTOPOTO paccMaTpuBaeTcs TpeOoBaHME
PeadMIIUTUPOBAHHOTO O BO3MEIIEHUU MTPUUMHEHHOTO0 €My UMYILIECTBEHHOTO yIiepoa,
MOTYT Y4aCTBOBaTh CaM pPEaOWIMTUPOBAHHBIM, €ro MPEACTABUTEIN, B TOM YHCIIC
3aKOHHBIE MTPEACTABUTEIIN, TPOKYPOP.

Kpome »storo, B coorBercTBUM ¢ NyHKTOM 14 mnocraHoBienus llnenyma
BepxosHoro Cyna P® ot 29 nosiOps 2011 roma Ne 17 B kadecTBE OTBETYMKA K

CyJ1le0HOMY 3ace/IlaHuIO TPUBJIEKAIOTCS MpeAcTaBuTeNn MunucrepcTBa puHaHcoB PO.
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Ctoutr OTMETHUTh, YTO K CAMOMY CYIb€ TaKXKE€ HMEIOTCS OIpEACICHHBIC
TpeboBanwms. Tak, corimacHO MoJIOKeHUAM noctanoBieHns Koncrtutynuonnoro Cyaa
P® ot 14 Hos6ps 2017 rona Ne 28-11, cyass, BeIpa3uBLINil paHee, IPU paCCMOTPEHHUH
YTOJIOBHOTO JIejla B OTHONICHUH PEAOMIIMTUPOBAHHOTO, MO3HUIINIO 00 000CHOBAHHOCTH
MO/103peHUs, OOBUHEHUS U 00 OTCYTCTBUHU TEM CaMbIM OCHOBAHUH JJI peadbmInTaluu
YKa3aHHOTO JHIa, HE JOJDKEH Yy4YacTBOBaTh B PACCMOTPEHUU €ro TpeOOBaHUSA O
BO3MEIIEHUH UMYIIECTBEHHOTO YIIep0a; TOXKE caMOe KacaeTcs CyJb1, KOTOPbINA paHee
Jan IOPUAMYECKYI0 OIICHKY JaHHOMY TPeOOBaHMIO, BHOBb CTaBIIEMY IPEAMETOM
UCCJICTIOBAHHUS .

[TonoOHbBIe 3ampeThl NETEPMUHUPOBAHBI TEM, YTO y CYJIed, KOTOpbIE paHee
paccMaTpuBajid YroJOBHOE JEJIO B OTHOIICHHWU pPEaOUIIUTUPOBAHHOIO, JIMOO €ro
TpeOOBaHUE O BO3MEIIEHUN UMYIIIECTBEHHOTO BPEIa, MOKET BO3ZHUKHYTh MIPEB3SATOE
OTHOIIEHUE K HEMY, UCKJTI0Yarolee OeCprucTpacTHOCTh U HE3aBUCUMOCTh CY/Ia.

Camo TpeGoBaHue TOHKHO OBITh PACCMOTPEHO €AMHOINYHO CYIbEeH HE TI03HEE
OJIHOTO MecCsIla C MOMEHTa IOCTYIUICHUSI B COOTBETCTBYIOIIUM OpraH CyaeOHOM
Bractu. [lo OKOHYAaHWM pPACCMOTPEHHUSI CYIbsSl OINpPENETseT pa3Mep U BBIHOCHUT
MOCTAHOBJICHHUE O MTPOU3BOJICTBE BHITIJIAT U BO3MEIICHUH Bpe/a.

UYro kacaeTcs mpoBeJIeHNsI CaMOTo CyIeOHOTO 3aceIaHusl, TO OHO HAYMHAETCS C
3a4nThIBasl TPEOOBAHUS PEAOMIIMTUPOBAHHBIM JIMIIOM, TIOCJIC YETO CYJIbs MEPEXOIUT K
M3YYEHUIO TPEACTABICHHBIX CTOPOHAMU MATEPHUAJIOB, BBICIYIIMBAECT OOBSICHEHUE
CTOPOH, a TakK€ MHEHHUE Mpokypopa. IIpum 3TOM, CTOUT OTMETHTH, YTO, COTJIACHO
pazbsicienusiM Koncturynnonnoro Cyna P®, mpokypop B 3TOM cilydae HE BBICTyHaeT
ONMOHEHTOM PeabUIUTUPOBAHHOTO JIMIA, & €70 Y4aCTHE HEOOXOUMO JIUIIb B CBSI3H C
TEM, 4TO OH 00JIaJ]aeT CBEJICHUSAMH, HEOOXOIUMBIMU JIJISl IPABUIILHOTO OIPEICIICHUS

pasMepa BO3MEIIEHHS UMYILECTBEHHOTO BpeaaZ,

! TTocranosnenne Koncturynmonnoro Cyaa P® ot 14.11.2017 r. Ne 28-I1 «Ilo aenmy o mpoBepke
KOHCTUTYLIMOHHOCTH OTJAEJIBHBIX IOJIOKEHUN YTOJOBHO-IIPOLECCYaTbHOr0 Kojaekca Poccuiickoi
®denepannu B CBsI3u ¢ kanoboi rpaxknannaa M.U. bormapenkoy» // BectHuk KoHCTUTYIIMOHHOTO
Cyna P®. — 2018. — Ne 1.

2 TTocranosnenne Koncrurynmonnoro Cyna P® or 14.11.2017 r. Ne 28-T1.
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CTouT Takke OTMETUTh, UTO B paMKaXxX CyIeOHOTO 3aceqaHusi, MPOBOANMOTO B
CBSI3U C 3asBJICHUEM TpeOOBaHUSI pPEAOWIIMTUPOBAHHOTO O BO3MEIICHUU €My
MMYIIIECTBEHHOr0  ymiep0a, paccMaTpuBaeTcss BOIPOC O  BOCCTAHOBIIEHUU
PEadUIMTUPOBAHHOIO B KWJIMIIHBIX, TPYJIOBBIX, ICHCUOHHBIX U UHBIX IPAaB.

Kak ormeuaer K.b. KannHOBCKHiA, BOCCTAHOBJIEHUE B BBIIIECYKA3aHHBIX MPAaBax
noJipazyMeBaeT Moj, co0oil Takue NEeHWCTBUsSI KaK BOCCTAHOBJICHHE JUIA Ha padore,
MPU3HAHUE HEJICHUCTBUTEIIBHOM OTMETKH 00 YBOJIbHEHUH, BKJIFOYEHUE B TIEHCUOHHBIN
CTaX [EPUOJ BPEMEHU €T0 HE3AKOHHOTO OCY’KJICHUS UM YTOJIOBHOTO MPECIE0BAHUS,
BO3BpALICHKE JIULLY KUIIbs, TMOO IPEIOCTABICHNAE aHAJIOTUYHOTO .

UYersepTsii 3Tar. Kak otMeuanock panee, MOCTaHOBJICHHUE O IPOU3BO/ICTBE BBITLIAT
¥ BO3MEIIIEHUU UMYIIECTBEHHOTO YIIIep0Oa Cy/Ibsi POU3BOIUT HE MO3THEE OJJHOTO MecsIIia
C MOMEHTa TMOCTYIUICHHS COOTBETCTBYIOIIETO TpeOoBaHus. Takke KOMHUS JTaHHOTO
pelieHust Bpy4yaercst Tu00 HarnpaBisieTCsl MOUTON peaObuIMTHPOBAHHOMY, HA OCHOBAaHUU
Yero OH MOXKET IMOJYYUTh COOTBETCTBYIOUIUE BBIILIATHI, & TAKXKE BOCCTAHOBUTH CBOU
HapylIeHHbIC MpaBa, a B CIy4yae HEcorjacusi ¢ HUM — O0XKajioBaTh €ro B TOPSIKE,
npeaycMoTpeHHOM riaBamu 45-47 YIIK PO, nubo nmoaats aHamornaHoe TpeOOBaHKE, HO
YK€ B paMKax rpa’kJaHCKOTO CYAOIPOU3BOJICTRA.

B pamkax yroiaoBHOTO CyAONpPOM3BOACTBA MOPAJIbHBINA BpeJ BO3MEIIAETCS
CJICAYIOIINM 00pa3oMm:

— IyTeM MIPUHECCHUS 0(HUIIUATIBHOTO U3BUHEHUS IPOKYPOpPOM
peadbMIMTUPOBAHHOMY 3a IPUYUHEHHBIN BPET;

— B CJIy4yae pacrpocTpaHeHus nHpopMaluu o0 yroJoBHOM IIPECiieI0BaHUN UITU
ocyxaenun guna B CMU — onyOirkoBaHue COOOIICHUSI O peadbrIUTaIlui B TCUCHUE
30 cyTOK ¢ MOMEHTa COOTBETCTBYIOIIETO TPEOOBAHUS PEaOUINTUPOBAHHOTO;

— HampaBjieHMe B  TeueHue 14 CcyTok ¢ MoOMeHTa  TpeOOBaHUS
peaOUINTUPOBAHHOTO MUCHBMEHHBIX COOOLIEHUM MO €ro Mecty paboThbl, yueObl U

ZKHUTCIBCTBA O pea6I/IJ'H/ITaI_[I/II/I.

! Kanunosckuit K.B. Yronosnsiit mponecc: yue6buuk / K.B. Kanmunosckuii, A.B. CMupHOB; oj o611
pen. A.B. CmupnoBa. — M.: Hopma: UTHOPA-M, 2024. — C. 404.
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Yrto kacaeTcsi CpOKOB IPUHECEHUS O(UIIUATEHOTO U3BUHEHUS MPOKYPOPOM, TO
OHO HE KOHKPETHU3WPOBAHO B YTOJOBHO-IPOIECCYATLHOM 3aKOHE, OJIHAKO YKa3aHHE
['enepanpHoil nmpokypatypsl PD ot 03 wutons 2013 roma Ne 267/12 npeanucbiBaet
OCYILIECTBUTh JTAHHOE JACHCTBHE B KpaTyallliue CpOKH, HO He mo3gHeel Mecsma c
MOMEHTA BCTYIUICHHS B 3aKOHHYIO CHJTy PELUIEHHUS, B KOTOPOM 3aKPEIJIEHO MPaBo JIUIA
Ha peabuIMTanuio’,

WHbIX c11ocOO0B BO3MEIICHHS MOPAJIBHOTO Bpeaa peadbunutupoBanHomy B YIIK
P® ne npenycmotpeno. bosee Toro, yacts 2 ctatbu 136 YIIK P® npsiMo ykas3bIBaer,
YTO UCK O KOMIIEHCAIIUU MOPAJILHOTO BPE/Ia B ICHEKHOM BBIPAKEHUU MPEBSBISIETCS
B MOPSJIKE TPAXKIAHCKOTO CYIONPOU3BOJICTRA.

Ha ocHOBaHMM U3JI0KEHHOTO MOKHO CIIE€TaTh CIAEAYIOIIUE BHIBOIBIL:

Peabuwnuraiiusi kak TpU3HAHUE CO CTOPOHBI TOCYNApCTBA HE3aKOHHOCTH M
HEOOOCHOBAaHHOCTH  YTOJOBHOTO  MPECJEIOBaHUS,  BOCCTAHOBJICHHUIO  TpPaB
peadIUTUPOBAHHOTO JIMIIA, a TaK)XE€ BO3MEIICHHWE MPUYMHEHHOTO €My Bpeaa He
SBJISIETCS OJJHOMOMEHTHBIM IOPUJIMYECKUM aKTOM, a TMpEeJACTaBIsIeT U3 ceO0s
MHOTO3TAITHBIN MPOILIECC.

3akoHonatenscTBOM P®  mpenycMOTpeH  KOMOMHHMPOBAHHBIM — MEXaHHU3M
BO3MEUICHUSI BpENa, MPUYMHEHHOrO JMIy B  pPe3yJbTaTeé HE3aKOHHOIO U
HEOOOCHOBAHHOTO YT'OJIOBHOTO TIPECIICOBAHUS, U OCYXKICHHS, OJHUM U3 AJIEMEHTOB
KOTOPOTO  BBICTYNAET  YrOJIOBHO-TIPOLIECCYAJIbHBI ~ TIOPSAJOK  BO3MEUICHUS
MMYIIECTBEHHOTO BpE/a, CYIIECTBYIOIIETO B paMKax HHCTUTYTa peadumTaIuy,
ABJISIFOIIMECS OoJiee YIPOUICHHOW MpOLEaypo, HEXKENU aHAIOTUYHasl, peaqu3yeMas B
paMKax rpakJIaHCKO-TIPABOBLIX OTHOIICHUNA. Y TIPOIIIEHHOCTh MPOSIBIISIETCS B YCEUYECHHOM
OpeMeHM JTOKa3bIBaHUS PEAOWIMTUPOBAHHOTO JIMIIA, TOJABIIETO COOTBETCTBYIOIIETO
3asBJICHUE, a TaK)Ke 00S3aHHOCTH CyJla COACHCTBOBATh YKa3aHHOMY JIMILY B COOMpPaHUU
JI0Ka3aTeIbCTB, OOOCHOBBIBAIOIIMX KOMIICHCAIIMOHHBIE TpeOOBaHWSA, a TaKXKe

CaMOCTOATCIIBHO OCYIICCTBIIATD JaHHYIO JCATCIbHOCTD.

! Vxazanme T'emmpokypatypsl Poccum ot 03.07.2013 1. Ne 267/12 «O mopsiake peann3aliun
nojoxeHuit yactu 1 crateu 136 YromoBHO-mpolieccyaibHOro kojekca Poccuiickoit @eneparumy //
CIIC «KoncynbrantlLtrocy.
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[Iponienypa peabunuranuy BKIIOYAET B Ce0sl CIEAYIOIINE ATAlbl: BEHIHECEHUE
MIPOIIECCYATHHOTO PEIICHHsI O TMPU3HAHUM TIpaBa Ha PEaOUIIUTAIIMIO U Pa3bICHCHUE
nopsiJika BO3MEILIEHUs Bpena; oOpalleHre peadUIUTUPOBAHHOIO C TpeOOBaHUEM O
BO3MEIIICHUA HWMYILIECTBEHHOIO BpENa; OINPEACIICHUE pa3Mepa NPUUYUHEHHOTO
MMYIIIECTBEHHOTO BpE/a; BEBIHECEHUE PEILICHUS O BO3MEILIEHUN PEaOMIIUTUPOBAHHOMY
MMYIIECTBEHHOTO BpEa.

[{eHTpalbHBIM 3TaliOM BBICTYNAET OMNPEJEICHUE Pa3MEPOB MPUUYUHEHHOTO
yiiep0a, KOTOpBIM pealn3yeTrcs B paMKax OTKPBITOIO CYJEOHOro 3aceiaHusi, B
KOTOPOM €JIMHOJIMYHO MPEACEAATENbCTBYET CYbsl C yUaCTUEM PEaOUITUTUPOBAHHOTO
Jula, €ro mpeAcTaBUTENeH, peAcTaBuTeNis MUHUCTepcTBa (puHaHcoB PD, a Takke
npokypopa. B pamkax cyneOHOro 3acemaHusi 3aciylIMBaeTcsi TpeOOoBaHUE
peadMIIMTUPOBAHHOTO, H3Yy4YalOTCsl MPEJACTAaBICHHBIE JI0KAa3aTelIbCTBA, a TaKKe
BBICITYIITUBAIOTCS OOBSICHEHUS CTOPOH U MHEHHE npokypopa. [lo urtoram cyaedbHoro
3ace/laHus CyJbsl IPUHUMAET pellleHne 00 YOBIETBOPEHUU TpeOOBaHMi, 00 OTKa3e B
YAOBJIETBOPEHUH, JIMOO B YACTUUHOM YIOBJICTBOPEHUH, OJHOBPEMEHHO TPUHUMAETCS
pEIIeHre O BOCCTAHOBJICHUH MPAB PEadMIUTUPOBAHHOTO.

VYTroJI0BHO-TIPOLIECCYATIbHBIM ~ 3aKOHOM  IIPEAYCMOTPEHA  BO3MOXKHOCTh
BO3MEIIICHUS MOPAJILHOTO Bpela, NMPUUYMHEHHOTO pPEaOUIUTUPOBAHHOMY, KOTOPOE
peann3yeTcss aBTOHOMHO OT OCHOBHOM mporeaypsl. Bo3meniaercss MopasbHbIi Bpe B
dbopme TmpuHECEHUs W3BUHEHUU, omnyonukoBanuss B CMMUM  coobuieHus o
peabmwIMTalvy, a TakKe O HANPABJICHUH COOTBETCTBYIOIIETO COOOIIEHUS MO MECTY

paboThl, y4eObl U )KUTEJIbCTBA PEa0UIUTUPOBAHHOTO.



49
I')TABA 3. IIPOBJIEMbI PEAJIN3AIIMU HEKOTOPBIX BUIOB

PEABUWJINTAIIMU U ITYTU UX PEIIEHUA

§1. IIpoGyiemMbl BO3MeIeHHUSI UMYIIECTBEHHOI0 Bpeaa, NPUYUHEHHOT 0

He000CHOBAHHBIM IMPUBJICYCHHUEM K yFO.]IOBHOﬁ OTBETCTBCHHOCTH M OCY:KIACHUH

CyOBbeKTHBIN COCTaB OTHOIICHUH MO peadMINTAI[MN BKIIIOYAeT B ce0s, TOMUMO
CyOBEKTOB, MMEIOLIMX MPaBO IO BO3MEIICHHUIO Bpeda U BOCCTAHOBJICHUIO €r0
HApyILICHHbIX IpaB M 3aKOHHBIX MHTEPECOB, TakK€ U CYOBEKTOB, HECYIIMX
00513aHHOCTb 110 BO3MEILICHUIO IPUYMHEHHOTO Bpeaa.

[IpoBenem aHalIn3 HEKOTOPBIX MPOOJIEMHBIX ACIIEKTOB.

[IpeacTaBnsieTcss JOTUYHBIM, YTO €IUHCTBEHHBIM OOS3aHHBIM CYOBEKTOM IpPHU
BOCCTAaHOBJICHUH IIPAB PEaOMIIMTUPOBAHHOTO SIBIISIETCA caMo rocyaapctso. [lpu stom
ClleyeT IOHHMMAaTh, YTO YCTAHOBJEHHE Kpyra oOOsS3aHHOCTEH TrOCyJapCTBEHHBIX
OpraHOB M JIOJDKHOCTHBIX JIMI] B YTOJIOBHOM CYJIONPOU3BOJCTBE HE MOXKET OBITH
MpPOU3BOJIBHBIM. JlaHHAsT COBOKYIMHOCTh OOS3aHHOCTEHM, KOTOPOM HaJemseTcs
COOTBETCTBYIOIIMI MPAaBOMOYHBIA OpPraH WIM JOJDKHOCTHOE JIMIO, JOJDKHA WUMETh
CBOEH LENBI0 PEHICHWE STUMH JMUAMM 3a7ad YrOJIOBHOTO CYIOIPOM3BOJCTBA B
pamMKax OCYLIECTBIIEMON UMH (PYHKIIHH.

Tak, npeiictByromuii YIIK P® Bo3noxun 005S3aHHOCTh MO peadUIUTaALUU
I'PaKJIaH HA TOCYJapCTBEHHBIE OPraHbl U UX JOJDKHOCTHBIX L. B Kozxekce ykazansl
00513aHHOCTH COTPYAHHKOB IPAaBOOXPAHUTEIbHBIX OPraHOB M CyJa IO BOIPOCaM
peadmiIMTall, HO TPU 3TOM HET YETKOrO OIpEAeNIeHHs Kpyra OpraHoB, KOTOpHIE
JOJDKHBI  3aHUMAThCsl BONPOCOM  BO3MEILEHHS Bpeaa peadUIMTHUPOBAHHOMY,
BOCCTAHOBJIECHUEM €TI0 TPYAOBBIX, IEHCUOHHBIX, KUIUIIHBIX U UHBIX MPAB.

B coorBercTBuM ¢ nonoxxenusmu 4.1 cr.134 VIIK P® npusHats 3a 4enoBeKOM
OpaBO Ha  peaOWIMTalMI0O  BIOpaBe MpU  HPUHITHM  COOTBETCTBYIOIIETO
IPOLECCYaTIbHOTO PELIEHUs CyI, IPOKYpOp, CleAoBaTelb U o3HaBaTenb. OOpalaer
Ha ceOst BHUMaHKUE TOT (pakT, YTO 3aKOHOJATENb HE MPEAOCTAaBUI COOTBETCTBYIOIIETO

npaBa Opra"y JO03HaHUA, H3 YCTr0 CJICAYCT, 4YTO TOJIBKO JO3HABATCJIb M3 BCCX
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COTPYAHUKOB OpraHa JO3HAHUS MOXKET MpPHU3HATh MPABO HAa PEaOMIMTAIUIO TMPHU

IPHUHATHHU COOTBCTCTBYIOIICTO PCUHICHUA.

Crnenyer OTMETHTh, YTO JAHHOE IIOJIOKCHHE BBITJISIUT BEChbMa CIOPHBIM.
Cornacno nonoxxkeHusam 1. 1 4. 2 ct. 40 VIIK P®, Ha opranbl 103HaHUS BO3JIAraeTcs
JIO3HAHWE TIO YTOJOBHBIM JejaM, MO KOTOPBIM MPOU3BOJCTBO MPEIBAPUTEIHHOTO
CICACTBUS HeoOsA3aTeabHO. JlaHHOE TOJIOKEHHE HE HCKII0YaeT BO3MOXKHOCTHU
MPOU3BOJICTBA MPEABAPUTEIBHOTO paccienoBaHusi B (opMe JO03HAHUS JIFOOBIM
JIOJPKHOCTHBIM JIMIIOM OpraHa J03HaHUs. JTO ciaeayeT u3 monoxenui cr. 41 YIIK PO,
rie B 4. 1 ykazaHO, 4TO TOJHOMOYMS OpraHa JO3HAHUS MPU IPOU3BOACTBE IO
YTOJIOBHBIM JieJiaM B (popMe J103HaHUS BO3JIAraroTCs Ha JI03HABATENs, a B U. 2 ITOU Ke
CTaThM YKa3aHO, YTO HA COTPYJHUKOB OpTaHa JI03HAHMS, IPOBOIUBIINX ONEPATUBHO-
PO3BICKHBIE MEPOIPUATHS IO YrOJOBHOMY JE€JIy BO3J0KEHHUE IOJTHOMOYHUM
JIO3HABaTeNsl HE Jomyckaercs. TakuMm o0pa3oM, pEIIeHHE IO YTOJIOBHOMY JIEIy,
paccieayeMomy B (popMe JT03HAHHUS, MOXKET IPUHUMATH JIFOOOE JOJKHOCTHOE JIUIIO
opraHa JI03HaHUsI, KOTOPOMY MOPYYEHO MTPOU3BOJICTBO MO JAHHOMY YTOJIOBHOMY JIETTy.
Hcxons u3 atoro, Obu1o ObI 11e71€C000pazHo HopMy 4. 1 c¢T.134 YIIK P® npusectu B
COOTBETCTBHE C IPYTHMHU IMOJIOKCHUSIMH 3aKOHA M B KPYT CyObEKTOB, HMEIOIIHX IIPABO
MPU3HATH 3a JIMIIOM, B OTHOIIIEHUH KOTOPOTO MPEKPAIIEHO YTOJIOBHOE MPECIIeIOBaHUE,
IpaBa Ha peaOUIIMTAIINIO, BKIIFOYHUTH OpPTaH JIO3HAHUS.

B coorBercTtBuM ¢ mosoxeHusamu 4. 1 cr. 136 VIIK P® npu xomneHcanmun
MOpaJILHOTO YyIepba MPOKYpop OT MMEHU TOoCyAapcTBa MPUHOCHUT OQUIMATBHOE
W3BUHEHUE pEabWIMTUPOBAaHHOMY 3a TMpPUYHHEHHBIM emy Bpea. CoriacHo
POCCUHCKOMY YTOJIOBHO-TIPOLIECCYAIbHOMY 3aKOHOJATEIbCTBY TaKUM BEJOMCTBOM
ABJISIETCA MPOKyparypa. V3BHHEHUs, MPUHECEHHBIE CIIEI0OBATENIEM, UMEIOT YaCTHBIN
(JToKanmpHBIIN) XapakTep, TaK KaK OHU OYyIIyT MPUHECEHHI 3a OUTHOKY, JTOMYIIEHHYIO B
MPOLIECCE PaACCIICIOBAaHUs, OJHAKO B HEM IPUHUMAIOT Y4YacTHE JIMIa, KOTOpbIE
HaIpaBJISIIOT €r0 JIEATEIbHOCTh M KOHTPOJUPYIOT €€, a MOCEMY OHM U JIOJKHBI

MPUHECTH U3BUHEHUS PEA0MITUTUPYEMOMY JIUILY.
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OnHako, MpU 3TOM COTJIACUTHCS TOJIHOCTBIO C TO3UIMEN POCCHUICKOTO
3aKOHOJATENs IO TaHHOMY BOIIPOCY TakKe CJI0KHO. Kak yke ObUI0 OTMEYEHO BBILIE,
0€3yCIIOBHBIM MPEACTABISIETCS TO, YTO MPU MPEKPALIEHUU YTrOJOBHOIO Jiena b0
YTOJIOBHOTO MPECIIEIOBaHMS B X0/I€ JOCYI€0HOTO MPOU3BOJICTBA U3BUHUTHCSA JOHKECH
MIPOKYPOP, B TOM YHUCJIE U B CIIy4ae, €CJIU [0 UTOTaM pacCMOTPEHUS YTOJIOBHOTIO JIea
B Cy/I€ IEPBOI MHCTAHIIMU OBbLIT BBIHECEH OIpaBAaTeIbHBINA PUTOBOP, JTUOO YTOJIOBHOE
JIeN0 OBLJIO MPEKpalleHO B CBSI3U C OTKAa30M TOCYJapCTBEHHOTO OOBHHHTENS OT
OOBHHEHHUS.

B To ke BpeMs B TeX cilydasix, Korja OOBUHUTEIbHBIN MPUTOBOP BHAUAJE ObLI
MIOCTAHOBJICH CYJIOM MEPBOIl UHCTAHIMHU, a BIIOCIEICTBUH MOJTHOCTHIO WJIM YACTUYHO
OBLJT OTMEHEH CYJIOM BBIIECTOAIIEH HHCTAHIIUHU, U, COOTBETCTBEHHO, YTOJIOBHOE JIEJI0
10 peaOUIUTUPYIOIIMM OCHOBAHUSIM MOJHOCTHIO WJIA B YaCTHU OBLIIO MPEKPAILECHO, WK
K€ B XOJIe¢ HOBOTO pa3OupaTeiabCcTBa Jelia B Cy/e MepBOi MHCTAHIIUU, ObLT BEIHECEH
OTpaBJIaTEIbHBIN MPUTOBOP, BIIOCIEICTBUM BCTYIIUBIIUNA B 3aKOHHYIO CHITY, ObUIO OBl
JIOTUYHBIM, €CJIM U3BUHEHHE OT UMEHH TOCY1apCTBa MPUHOCKUII OBl ITpeceaTeNb Cya,
B KOTOPOM HM3HAYaJIbHO OBLI OIMIMOOYHO BBHIHECEH OOBHHHTEIILHBIN MPUTOBOpP, a HE
IPOKYpPOP.

Tako# BbIBOJ OCHOBaH Ha TOM, YTO MPOKYpPOP, OyIydH B MPOIECCe CTOPOHOM
OOBHHEHHMS, TPOCUT WM3BUHEHUS 32 HEKAYECTBEHHO MPOBEICHHOE pacCielIOBaHUE,
KOTOPOE BIIOCJIEICTBUH U MPUBEIIO K HE3AKOHHOMY U HEOOOCHOBAHHOMY YTOJIOBHOMY
NpecieoBaHuIi0 JHlla. B TO Bpemsi Kak Cyn SBJISIETCS OpPraHoM, KOTOPBIA B
COCTSI3aTEeILHOM Mpoliecce 00BEKTUBEH, OECITPUCTPACTEH U aOCOIIOTHO HE3aBUCUM OT
no3uuuid ctopoH. [Ipu BbIHECEHMM OOBUHUTENBLHOTO MPUTOBOpa CYyNEOHBINM Oprax
OCYIIECTBIISIET IMpaBoCyAue, OT uMeHn Poccuiickont Denepanuu npu3HaBas JULO
BUHOBHBIM, YTO HE BIIPaBE CJlieJIaTh MPOKYpPOp, MOJJAEPKUBasi OOBUHEHHUE B CYJIE.
Kpome Toro, ”MEHHO CyJl TOJJTHOMOYEH Ha3HavyaTh HaKa3aHUE, KOTOPOE, HE3aBUCUMO
OT €ro BUJa, OyJeT OrpaHUYMBaTh MIpaBa U 3aKOHHBIC MHTEPECHI JIUIA U IPUIACT MY
CTaTyC NPECTYMHUKA.

Ecnim  oOBuHEHHWE, BBIIBHUTaEMOE MPOKYpPOPOM, HOCHUT B  II€JIOM

IpeIBapUTENbHBIN XapakTep, TO MPUTOBOPOM CyJa JIENI0 pa3peliacTcsi OKOHYATEIbHO.
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Jlymaercsi, 4TO B CBA3M C TEM, YTO HEMPABOCYJHBIN MPUTOBOP SBISAETCS MPOMaxXoM
MMEHHO CyJeOHOM BJIACTH, NMPUHECTH H3BUHEHUE 3a HEro JOJDKEH Kak pa3 He
IIPOKYpPOp, @ BBIIIECTOSIIIMKA 10 OTHOLICHHWIO K IIOCTAaHOBUBIIEMY HE3aKOHHBIA U
HEO0OOCHOBAHHBIN MPUTOBOP CYJbE MpecenaTeNb Cyaa.

Tax kax HauboJ€ee AUCKYCCUOHHBIM SIBJISIETCS BOIIPOC O JOKHOCTHOM JIUIIE, B
Ypbl OOSA3aHHOCTU [JOJDKHO BXOAUTh NPUHECEHHWE O(QULHUANIbHBIX W3BHUHEHUN
peadbMIIMTUPOBAHHOMY, OCOOBIN HHTEPEC BBI3BIBAIOT TAKUE BOIPOCHI, KaK:

—HUMeeT JIM peabWIUTHPOBAaHHBIM MpaBO TpeOoBaTh, 4YTOOBI H3BHUHEHUE
IIPUHECIIO KOHKPETHOE JINLIO;

— KTO HMMEHHO pEIIaeT BONPOC O TOM JIMLE, KOTOpOoe OyIeT NPUHOCUTH
U3BUHEHUA: CYJbsl WM K€ CIIELUalIbHBIA OpraH, Ha KOTOPBIMA JaHHas 00s3aHHOCTb
OyZeT BO3JI0KE€HA 3aKOHOIaTEIbHO;

—OyleT 1M OTpaXeHO B KaKOM-IHOO MpOoIecCyalbHOM aKTe, Ha Kakoe
KOHKPETHOE JOJDKHOCTHOE JIMIO OyleT BO3JOXKEHa OO0s3aHHOCTb IPUHECTU
ouIanbHbIe U3BUHEHUS.

PaccmatpuBas ykasaHHbIE BOIIPOCHI, CIIEAYET OTMETHUTH, YTO B 4.l cT.136 VIIK
P® c o1HOM CTOPOHBI YKa3aHO, YTO U3BUHEHHUS IOJKEH TPUHECTH MMPOKYPOP, C APYTron
CTOPOHBI, HE YKa3bIBA€TCS MPU 3TOM, HA KAKOTO UMEHHO MPOKYPOPCKOT0 paboTHUKA
JaHHast 00s13aHHOCTh BO3JIaraeTcsl: Ha MPOKypopa paiioHa (ropojia) Uik Ha IPOKypopa
cyobekta P®. IloaTroMy perieHue yka3zaHHBIX BONPOCOB MPAKTUYECKHM OTJAHO Ha
YCMOTPEHHE CaMOW MIpPOKypaTypbl M, KaK IPaBUJIO, TaKW€ W3BHUHEHHE IPUHOCHUT
MMEHHO pailOHHBIN (TOPOACKOI) MPOKYPOP.

B BoccTaHoBieHMM TpaB peaObWIMTUPOBAHHOTO MPUHUMAIOT  Y4acTHE
pa3IuYHbIE TOCYAApPCTBEHHBIE OPTraHbl UCIOJHUTEIBLHON BIACTH U UX JIOJKHOCTHBIE
JIM1A, KOTOPBIE HE BCEra UMEIOT OTHOLLIEHHUE K ITPOLIECCY PACCIICIOBAHMUS.

DTO CBSI3aHO TEM, YTO NPHYMHEHHBIN IPAXKIAHUHY B PE3YyJbTaTE YTOJIOBHOIO
npecie0BaHus Bpe JOHKEH BO3MEIAThCsl TOCYAapCTBOM B IMMOJIHOM 00beMe. B cBsi3u
C TEM, YTO BOIIPOCHI, CBSI3aHHBIE C BO3MEILIEHUEM Bpena peadWIMTUPOBAHHOMY,
BOCCTAHOBJICHHSI €r0 HApYyIIEHHBIX MpaB, Kak cieayeT u3 4. 5 cr. 135 m 4. 1 cr. 138

VIIK PO, paccMaTpuBarOTCs CyJ10M, TO UMEHHO CYJ JIOJKEH ONpPEICIUTh KPYT JIUII,



53

MOMHMMO KOHEYHO K€ peadMINTUPOBAHHOTO U IPOKYPOPA, KOTOPHIE MOAJIEKAT BBI30OBY
B cya. B cT. 399 VIIK P® 06 3ToM ueTko HHUero He ckazano. Cormacuo n. 1 ct. 1070
'K P® Bpen, nprUMHEHHBIN FPakIAHUHY B XOJI€ TPOU3BOJICTBA O YTOJIOBHOMY JIENY,
K NPUMEPY, B PE3YJIbTaTe HE3aKOHHOI'O MPHUMEHEHHs B KaUECTBE MEpbI IIPECEUCHHUS
3aKJIFOUYCHHUS M0, CTPaXKy WIM MOAMUCKH O HEBBIE3/IEC, HE3AKOHHOTO NPUBJICYECHUS K
YTOJIOBHOW OTBETCTBEHHOCTH U HE3AKOHHOTO OCYKJICHUS, MTOJIEKAT BO3MEIICHUIO 32
cuet Ka3Hbl Poccuiickon denepanun.

BBuy OTCyTCTBUSI YETKOrO yKa3aHHs B 3aKOHE Ha OTBETYMKOB IO 3TOU
KAaTErOpUH JIeJ B UX Ka4€CTBE MOTYT OBITh MPUBJICYEHBI U MPUBJIIEKAIOTCS Pa3IuYHbIC
CTPYKTYpbL: (DMHAHCOBBIE OTIEIbl MYHULMUIAIBHBIX OOpa30BaHMI, MUHHUCTEPCTBA
(memaprtaMeHThl) (UHAHCOB B aJAMUHHUCTpalUsX CcyobekToB PO, ympaBieHus
(denepanbHOro KazHaueiictea 1 Munduna Poccuu 10 nonpasneneHuil gpeaepaabHbIX
OpraHOB HCIOJIHUTEIBHOM BJIACTH B COOTBETCTBYIOIIMX CYOBEKTax, a TaKKe
JIOJDKHOCTHBIX JIMII, HEMOCPEACTBEHHO MPUHSBIINUX (BBIHECHINX) COOTBETCTBYIOIINE
npolieccyaibHble pEIICHUS.

C 2000 roga cyzpbl, pa3peliasi BOIpOC, 4TO BPE HAIJICKUT BO3MECTUTD 3a CUET
roCylapCTBEHHOM Ka3HBI, cchulasch Ha 1. 10 cr. 158 BromxerHoro koxekca Pd!
MPUBJICKAIM OTBETYMKAMHU [0 TAKUM JieJIaM TJIaBHBIX paclopsiIUTENIed CpPEJNICTB
dbeneparibHOTO OOJKETA MO BEIOMCTBEHHON TpHHamIexKHOCTH (K mpumepy, MBJ]
P®) u BeIHOCWIM pelieHUs O B3BICKAHUW MNPUUYUTAIONIMXCS CYMM U3 CPEJICTB
COOTBETCTBYIOLIEro (heaepaqbHOro OJKETa, BBIACIEHHBIX JIOMYCTUBLIEMY TaKOe
HapymieHue BenoMctBy. Opnako, ct. 1 BK P® rjacut, 4uro oH peryaupyer
MPABOOTHOIICHUS] MEXIY CyObEKTaMH OIOKETHBIX MPaBOOTHOIIEHHH, COTJIacHO
cT.152 »otoro e bromxerHoro kozekca P® dusnueckue nMia B KaduecTBe
CaMOCTOATENbHBIX YYaCTHUKOB OOPKETHOTO MPOIiecca HE BHICTYNAOT.

YunThiBas cKa3zaHHOE, MOJIOKEHUsT bromkeTHoro kojekca P® He I0KHBI
MPUMEHSTHCA K TPABOOTHOIICHHSIM, B KOTOPBIX CTOPOHOW BBICTYMAaeT (hU3HUECKOE

muio (rpaxkaanuH). [loaToMy B enax o B3bICKAaHHMM 3a CUET Ka3Hbl PD NEeHEXHBIX

! Bromxernsrit koneke Poccuiickoit denepanun ot 31.07.1998 r. Ne 145-®3 (pex. ot 13.07.2024 1.)
/I Cobpanue 3akoHonarenbcTBa PD. — 03.08.1998. — Ne 31. — Cr. 3823.
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CPEICTB B MOJIb3Y PEAOMIINTUPOBAHHBIX I'PaKJaH OT UMEHU P®D NOMKEH BBICTYNATh
COOTBETCTBYIOIIMK (hUHAHCOBBIM opraH — MunucTepcTBo ¢puHancoB PD B nuie
yIpaBiIeHUs (eeparbHOrO Ka3HaueiCTBA B COOTBETCTBYIOLIEM cyObekTe PD.

Takum 00pa3oM, B COOTBETCTBMM C HOPMaMHU YrOJOBHO-IPOLIECCYaIbHOTO
3aKOHa IIPU3HABaTh 3a TPaXAAHMHOM IPaBO Ha pPEaOWIMTALMIO TNPU HNPUHATUU
COOTBETCTBYIOILIETO IPOLECCYAJbHOTO PELIEHUs YIOJIHOMOYEHBL: CyA, IPOKYpOp,
cienoBaTenb W J03HaBarenb. IIpm 3TOM BeCchbMa CHOPHOW BBITVAIUT TO3WLIAS
3aKOHOJATENsl, HE NPU3HAIOIIET0 TaKoro IIpaBa 3a OPraHOM JIO3HAHHWsS, BElIb
nonoxkennss  YIIK  P® He HCKIIOYAIOT BO3MOKHOCTH  OCYLIECTBIICHHMS
NPEABAPUTEIILHOTO pacciaeoBaHus B (popMe T03HAHUS HE TOJBKO JI03HABATENEM, HO
JH00BIM MHBIM JJOJDKHOCTHBIM JIMIIOM OpraHa JO3HaHMUSL.

[TosTomy ObLTO OBI LIETIECO00pa3HO HOpMY 4. 1 cT. 134 VIIK PD npusectu B
COOTBETCTBHE C APYTUMHU MOJIOKEHUSIMH 3aKOHA U B KPYT CYObEKTOB, UMEIOILIUX IIPABO
IIpU3HABaTh 3a JIMIOM, B OTHOLICHUWM KOTOPOIO IIPEKPALIEHO YI'OJIOBHOE
npeciieIoBaHue, IpaBa Ha peaduINTAINIO, BKIIFOUUTh U OPTaHbl T03HAHUS.

Kpome Toro, B CBA3M C T€M, YTO BBIHECEHUE HENPABOCYAHOIO MPUTOBOPA €CTh
OlIMOKa MMEHHO CyAeOHOW BIIACTH, W3BUHEHUE 3a HEE JOJDKEH INMPUHOCUTH HE
IPOKYpOp, a Ipeaceaaresb cyla, B KOTOpOM ObUI MOCTAHOBJIEH 3TOT HE3aKOHHBIM U
HEOOOCHOBaHHBIN MPUTOBOP, KaK PYKOBOJUTENb OpraHa rocy1apCTBEHHON BIACTH.

Hanee  oOpatuMcs K  MpolecCyaJbHOMY  MOPSAKY  BO3MELICHUS
MMYLIECTBEHHOTO Bpea.

Cyaps, nony4duBIIMA TpeOOBaHUE PEeaOUIUTUPOBAHHOIO TPAKIAHUHA WM €T0
POJICTBEHHUKOB, HACJIEIHUKOB U IKJIUBEHIIEB (B ClIy4yae€ CMEpPTH Camoro
peaOuIMTUPOBAHHOTO) O KOMIIEHCAIIMH UMYIIECTBEHHOTO BPE/Ia, JOHKEH B MECAYHBIN
CPOK YCTaHOBHUTb pa3Mep KOMIIEHCAIIMOHHOM BBIIIATHI U BBIHECTH MOCTAHOBJIEHUE O
BBIIIOJIHEHNH IIJIATEXKEN B paMKax BO3MELICHUS Bpeaa 3asBUTEN0. Bece nmpusHaHHbIE
BBITJIATHI BBITIOJHSIOTCS C YIETOM YPOBHS MHQIISALINH.

Konust npuHATOro NOCTaHOBJIEHUSI MOJIEKUT BPYUEHHIO (HAMIPABICHUIO) JINOO
CaMOMYy pPeadMIUTUPOBAHHOMY JHILy, JUOO B ClIlydae €ro CMEpPTH — TIpaKIaHaM,

Ha3BaHHELIM BO 2 yactu 134 ctateu YIIK PO.
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OTMeTuM, dYTO pPacCMOTPEHHUE WCKOBOTO TpeOOBaHUS O  BBILJIATE
UMYIIECTBEHHBIX KOMIICHCAIMA B TMONB3Y PEAOMIMTHPOBAHHOTO TpakIaHWHA
MPOUCXOJIUT B YIIPOILIEHHOM CYJI€OHOM MOPSIIKE.

3asBUTENIb OCBOOOKIAETCS OT HEOOXOAMMOCTH MIPEACTABICHUS I0KA3aTEIbHOM
0a3pl 1 YCTAHOBJIICHUS CyIbEeM IOPUAMYECKMX OCHOBAaHMW U  pa3Mepa
KOMITEHCAIIMOHHOTO UMYIIIECTBEHHOTO BO3MEIICHUSI.

Ecnu cBenenms, mpeAcTaBiICHHBIC PEaOMIMTUPOBAHHBIM TPAKIAHUHOM B
Cy/leOHbIE WHCTAHIIMU, HE JOCTATOYHBI JJIsi BBIHECEHHS CYACOHOro peIlIeHUs, Cy.
JIOJDKEH OKas3aTh 3asgBUTEIIO0 COJCHCTBUE B cOOpEe JIOMOJHUTEIBHBIX JaHHBIX M
JOKA3aTelbCTB, TPEOYEeMBbIX [  YCIICIIHOTO  YAOBIICTBOPEHHUS  3asBICHHBIX
TpeOOBaHMM, U TMPU HEOOXOJAMMOCTH MPOBECTH MEPOMPHUATHS I cOOpa TaKUX
JTIOKa3aTeIIbCTB.

OcBo0OoOXIeHNEe PeabWIMTUPOBAHHOTO JIMIIA OT OpeMEeHH JO0Ka3bIBaHUS B
CyleOHBIX HWHCTAHIUSAX [PABOBBIX OCHOBaHWUM U pa3MepOB  KOMIICHCAIUH
UMYIIIECTBEHHOTO BpeAa TakKe 3HAYHWT, YTO TPH HEAOCTATOYHOCTH COOpPaHHBIX
JTIOKA3aTeNIbCTB, TMOATBEPKIAIOMIUX TpeOOBaHUS PEaOUIUTUPOBAHHOTO, JIHOOBIE
COMHEHHS CyJa JOJDKHBI TOJKOBATHCS B TOJIB3Y 3asABHUTENS, TOJYYHUBIIETO IMPABO
peadHIUTAIUH.

K coxanenuto, cioxuBiiascs cyaeOHas MpakTUKa [0 PpeadWIMTAINK 10
YTOJIOBHBIM JIeJIaM MTOKa3bIBACT, YTO MMEIOIIHUECS] COMHEHHS HE BCETa TPAKTYIOTCS B
M0JIb3y PEAOMIIMTUPOBAHHOTO JIUIIA.

[ToaTOMy, HEcMOTpsi Ha OTCYTCTBHE IOPUAMYECKOM oO0s3aHHOCTH cOopa
JTI0Ka3aTeNIbCTB, 3aMHTEPECOBAHHOMY JIMITY IIEI€CO00pa3HO M03a00TUTHCS O HATUIHH
CBEJICHUH U  JIOKYMEHTOB, VCTPAHSIIONIMX BCE COMHEHHUS OTHOCHUTEIHHO
MIPaBOMEPHOCTH TPeOOBAHUN 1 3asIBJICHHOTO pa3Mepa KOMITCHCAIIHH.

[IpaBo Ha peabWIUTAIIMIO B YTOJIOBHOM CYJIOTIPOM3BOJICTBE CYIIIECTBYET, HO HA
MIPAKTHUKE BO3HUKAIOT MPOOJIEMBI C €ro peanu3arueil. [[puBenem 1Be OCHOBHBIE.

1. CymiecTBeHHOE 3aHMKEHUE pa3Mepa UMYIIECTBEHHOTO WA MOPaJIbHOIO

Bpena. Cynpl, U/ Ha IOBOJY y OTBETYUKOB — IpeacTaBuTeNeld MUH(pHHA — CHIDKAIOT
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pa3Mep  KOMIIGHCAIlMM,  PYKOBOJCTBYSCh  MOPUHIUIIOM  «Pa3yMHOCTH U
000CHOBAaHHOCTUY.

2. HezakoHHBINM Ui HEOOOCHOBAHHBIM OTKa3 B MpaBe Ha peabunuranuio. s
CTOPOHBI OOBUHEHUS (CIIEACTBUSA, JO3HAHUS, MPOKYPATYPHI U CyJla) peaOuauTarus —
ABJICHUE KpalHE HEXKEJATEeIbHOE, ITOCKOJbKY CBHUIECTEIBCTBYET O HE3aKOHHOM
YTOJIOBHOM MPECIIEIOBAHUM U YKa3bIBAET HA HEKOMIIETEHTHOCTb, XAJIIATHOCTh M
HECOOJIIOJICHUE  3aKOHOJATEIhCTBA  JIMIIAMHM, paHEe d3TO  MpecieOBaHHE
ocyuiecTBIsABIIUMU. Kpome Toro, mostyuas 3apIuiaTy U3 rocyJ1lapcTBEHHOTO OIOKeTa,
JOMYCTUBIIE HAPYIIECHUS COTPYAHUKH JIEJIAI0T BCE BO3MOXKHOE, YTOOBI UCKIIFOUUTh
pacxo/ioBaHUE CpPEACTB Ha peadbwiHuTaluio U3 3Toro ke Owmkera. [loatomy
COOTBETCTBYIOIIHME JOJKHOCTHBIE JIMIA BCAYECKH MPEMATCTBYIOT MPU3HAHUIO ITpaBa
Ha peaOuIUTaIuIoO.

[IpuBeneM mnpumep, KOraa TPaKJaHUH CMOT JOOUTHCS CIPaBEIMBOCTH B
Bepxosaom Cyne PO.

Aunekceit 3onoTtapeB, HezacnykeHHO noMmemeHHbid B CM30 na 3 roma u 2
MecsIila, ToTpedoBal BO3MEIICHHUST MOpaibHOTO Bpena. Opranbl MPaBOCYIUsI IEPBHIX
JByX WHCTAHLUW peadWIMTUPOBAHHOMY NpHUCYIWiM Juib 150 Teicsu pyOnei. B
Bepxosnom Cyne P® 3onorapeB mo0MiIcs MpUCYXICHUS KOMIICHCAIIMU B pa3mepe
6osee 2,3 MUJUIMOHOB pyOJiel — 1o 2 ThICsSYU pyOIIeil 3a Kax /bl J1eHb .

Pemmite 5Tu ABe mpoOJEMBbI BIOJHE MOXKET OINBITHBIA YTOJIOBHBIM aJBOKAT,
KOTOPbI HE TOJIBKO TOJTOTOBUT HEOOXOAMMBIE JOKYMEHTHI /i Cyda, HO U
MPEJCTAaBUT HHTEPECHhl CBOEro JoBeputTelss B Tmporecce. Crnenuanuct ao0bercs
BBITIJIATHI BCEX IMOJIOKEHHBIX KOMIICHCAIIUN B MOJHOM 00bEMeE, Jaxe €CJIU JJis ITOTO
MPUAETCS 00PAIIATHCS B BBIIIECTOSIIINE WHCTAHITHH.

Kpowme Toro, anBokaT moMokeT BOCCTAHOBUTH CPOK MCKOBOM TaBHOCTH, €CJIA OH

ObUT yIyIIeH peadUIUTUPOBAHHBIM CYOBEKTOM.

! Onpenenenne Cyne6Hoii kKomteruu no rpaxaanckum aenam Bepxosroro Cyna PO or 14.08.2018
T. No 78-KI"18-38 /l CIIC «KoncynpranTlmocy. URL:
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ARB&n=557052#rx8jOMUWmMmV
xdgMr (mata obpamenus: 12.05.2021).
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O06001MB U3TI0)KEHHOE, MOYXHO C/IENIaTh CIAEAYIOIINE BEIBOBI B YaCTH MPOOIeM
NPaBONPUMEHEHUST B cdepe peann3aluyd BO3MEIICHUS Bpela HE3aKOHHBIM
IPUBJICYCHUEM K YTOJIOBHON OTBETCTBEHHOCTH HMJIH OCYKICHUEM:

Hmeetr MeCTO CyIIECTBEHHOE 3aHWKCHUE CYJaMU Pa3MEpPOB HUMYIIECTBEHHOTO
WJTM MOPAJIBHOTO BPE/ia U KOMIICHCAIINH 32 €ro PHYUHEHHUE.

Y4auTeiBasg, 4TO peadMIMTalMs KaKk pe3yjabTaT HE3aKOHHOTO MPUBJICYCHUS K
YTOJIOBHON OTBETCTBEHHOCTH JIMOO OCYKICHHS COOTBETCTBYIOIIMMH JTOJKHOCTHBIMH
JHILIaMU SIBJICTCSl KpallHE HEeXeNaTeNbHBIM SBJICHHUEM JUIS HUX, TO HMEET MECTO
ClTydal He3aKOHHOTO WJIM HEOOOCHOBAHHOTO OTKa3a B MPaBe HA pEaOUIIUTAIIUIO.

BBumy ocoOeHHOCTEM MOCTPOEHUS  YrOJIOBHO-MPOIECCYATbHBIX  HOPM,
3aTparuBaroOIIUX peadWINTAINI0, B YUCIE JODKHOCTHBIX JIUI], KOTOpBIE OOS3aHBI
NPUHOCUTH O(HIIMAIBHOE W3BHHEHUE OT JIMIA TOCYIapCTBA, OTCYTCTBYIOT OpraH

JIO3HAHUS U CY/I.

§2. IIpodJieMbl KOMIIEHCAIUH MOPAJIbLHOT0 Bpeaa, IPUYUHEHHOT 0
HEeO0OCHOBAHHBIM NMPHUBJIEYEHHEM K YTOJOBHOW OTBETCTBEHHOCTH U

OCYKIeHUEeM

Komniencauus MopaneHOro Bpeaa B cuiy ct. cr. 151, 1099, 1100, 1101 I'K PO
SBJISIETCSL JCHEKHBIM 0053aTeIbCTBOM IPABOHAPYIIUTEINS BCIEACTBHE NMPUUMHEHUS
Bpela HeMaTepualbHbIM OJlaraM 4yejoBeKa JIM00 HApYIIEHUs €ro HEMMYIIECTBEHHbIX
npaB. 'K P® B cr. 151 omnpegenser MopanbHbI BpeA Kak (u3myeckue WU
HpaBCcTBEHHBIE cTpamanus’. Ilocranosnenue Ilnenyma Bepxosnoro Cyma P® or
15.11.2022 r. Ne 33 naer Oosiee MOJApOOHOE OMNpeeeHUe: «...HPaBCTBEHHBIC WIIH
duznyeckue cTpagaHus, NpUYMHEHHbIE AeUCTBUAMHU (0€3eHCTBIUEM ), TOCATAIOINMU
Ha MPUHAAJIEKALUE TPAKIAHUHY OT POKJICHUS WINA B CUITY 3aKOHA HEMaTepualbHbIE

Onara (}KI/IBHB, 310POBEC, JOCTOHMHCTBO JIMYHOCTH, ACJIOBasA  peryTanusd,

! P'paxxnanckuit konekc Poccuiickoit ®enepamuu (acts nepsas) ot 30.11.1994 r. Ne 51-®3 (pex. ot
08.08.2024 1.) // Cobpanue 3akonogatenbpcTBa PO, —05.12.1994. — No 32, — Cr. 3301.
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HEMPUKOCHOBEHHOCTh YaCTHOM JKU3HM, JUYHAs W CeMeWHas TallHa W T.I.), WU
HapylIAIOUMMHU €ro JINYHbIC HEUMYIIIECTBEHHbIE IIPpaBa (IIPaBo Ha MOJIb30BaHUE CBOUM
MMEHEM, TIpaBO aBTOPCTBA U JIPyTH€ HEUMYIIECTBEHHBbIE TMpaBa...) JUOO
HapyIMIAIOMIAMA HMYLIECTBEHHBIE IIPAaBa TPaKIaHUHAN .

ITo obmemy nmpaBuity ctaThu 56 ['paskaaHcKoro npoieccyaibHoro kojaekca Pd,
KaXJ1asi CTOPOHA JIOJDKHA JT0OKa3aTh T€ OOCTOSITENbCTBA, HA KOTOPHIE OHA CChUIAETCS

2. COOTBETCTBEHHO, (haKT

KaK Ha OCHOBAHMS CBOUX TpPEOOBaHWMN U BO3paKEHUH
IIPUYUHEHHsST MOpPAJIBHOIO  Bpelda, JOJDKEH JI0Ka3aTb caM  IIOTEpIIECBUIMH.
JlokazarenbCcTBaMH B TAKUX CYJE€OHBIX JIeJaX OOBIYHO SBJIIOTCS METULIMHCKHUE U UHBIE
JOKYMEHTBI, KOTOPBIMH IIOATBEPKAAIOTCS ITOJIYYEHHBIE TEJIECHBIE IOBPEKICHHUS,
IIPOJOJKUTEIBHOCTD PACCTPOUCTBA 340POBbs, IOCIEACTBUS, KOTOPbIE BO3HUKHYT B
Oyayuiem (HarmpuMep, HEBO3MOKHOCTh UMETh JIETeH, UHBATUAHOCTD U T.J.).

Takum oOpa3zom, noKa3blBaHHE B CyAeOHOM mopsake ¢akTa MPUUUHEHUS
MOpPaJIbHOI'O Bpeia MPEICTABISAETCS BOZMOXKHBIM, KOT'/1a HPAaBCTBEHHBIE U (PU3HUECKUE
CTpaJlaHusl YEJIOBEKAa UMEIOT BHEIIHME ITPOSIBICHUS, HAIPUMED, B BUJAE yXYILICHHUS
COCTOSIHUS 310pOBbs. BMecTe ¢ TeM HpaBCTBEHHBIE CTpajaHUs NAJIEKO HE BCErja
UMEIOT KaKue-TM0O0 BHEUIHUE MPOSIBJIEHUS, B CBSA3M C YEM B TaKUX CHUTYyalUsIX
BO3HUKAIOT MPOOJIEMBbI TOKa3bIBaHUS CaMOTo (paKTa MPUUMHEHUS MOPAJIBHOTO Bpeaa,
1, COOTBETCTBEHHO, ITOJIyYEHUS €ro KOMIICHCALIUH.

B kauecTBe BapHaHTa peLIEHUS YKAa3aHHOW NpOOJEeMbl HEKOTOpBIE aBTOPHI
CUMTAIOT HEOOXOAMMBIM BBECTH INPAaBUJIO NPE3YMIILUU MOPAJIBLHOTO Bpeaa s
onpeneneHHblx ciayyaeB. BepxoBubeii Cyn P®, naBas pasbsicHeHUs CynaeOHOU
npakTuku (a03. 2 n. 32 Tlocranosnenus [nenyma Bepxosuoro Cyna P® ot 26 suBaps
2010 r. Noe 1 «O mnpuMeHEHHMH CyJaMH TPaKJIAHCKOTO 3aKOHOJIaTEJIbCTBA,

PEryJIupYIOIIEr0 OTHOIIEHUS MO 0053aTeNbCTBAM BCJIEJICTBHE NMPUYMHEHUS Bpena

! Mocranosnenne ITnenyma Bepxosroro Cyma P® ot 15.11.2022 1. Ne 33 «O npakTrKe NpUMEHEHHs
CyJamMH HOPM O KOMIICHCAIIMH MOpajIbHOTo Bpenay // biomnerens BepxoBunoro Cyna P®. — 2023. —
Ne 2.

2 ['paxaaHcKuii mporeccyabhblil koneke Poccuiickoit denepamuu ot 14.11.2002 1. Ne 138-D3 (pen.
ot 08.08.2024 r.) // Cobpanue 3akoHonarenbctBa PD. — 18.11.2002. — Ne 46. — Ct. 4532.
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)KU3HU WIH 3[0POBBIO TPaKIAaHWHA»') YaCTMYHO BOCIIPUHSU BBINIEU3IO0KEHHBIE
IIPEUIOKEHHUS], YKa3aB Ha TO, YTO «IIOCKOJIBKY MOTEPIIEBIINMI B CBA3U C IPUIMHEHUEM
Bpejla €ro 3/I0POBBIO0 BO BCEX CIIy4asiX UCTIBITHIBACT (PU3NYECKHUE WM HPABCTBEHHBIC
cTpafganusi, (aKT TPUYMHEHHUS €My MOpPAJbHOTO Bpeda Mpeanojaraercs.
Y CTaHOBIEHUIO B JAHHOM CJIy4ae MOJJIEKUT JIUIIb Pa3Mep KOMIIEHCAIUA MOPAIbHOTO
BpEIIay.

[lonaraem, 4ro B BONpPOCAaX MPE3YMIILIMU MOPAJIBHOIO BpEAa MOKHO IOUTH
HECKOJIBKO Jlajiblile NO3ULNH, U310KeHHOU B IlocTanoBiennn 1lnenyma BepxoBHOro
Cyna P®. Ha mam B3MIsAA, CTOWT COTJIACHTBCSA C aBTOpPaMu, IpeIjiararoliMH
3akpenuTh B cT. 151 'K PD «mpe3ymMniuio npuurHEHUs] MOPAJIbHOTO BpeAa JTH00BIM
IIPOTHBOIIPABHBIM [OCATATENILCTBOM Ha HEMMYIIECTBEHHBIE IIPaBa MOTEPIIEBILErO»?,

O3HaueHHbIE 3aKOHOJATENbHbIE HOBEJUIBI, C OJHON CTOPOHBI, OCBOOOXIAIOT
UCTIA OT JI0Ka3bIBaHUA (paKTa HAJIMYMS HPABCTBEHHBIX WIN (PU3NYECKUX CTpaJaHU,
U, C APYroil CTOPOHBI, HE JMILAIOT OTBETYMKA BO3MOKHOCTH JI0Ka3bIBATh 0OpaTHOE
(HanmpuMep, OTCYTCTBME NPUYUHHO-CIEACTBEHHOW CBSI3U  MEXAY JACSHUEM
HapyIIUTENs W HACTYNHBIIMMH IOCIEACTBHAMH). UTO ke Kacaercs KOMIIEHCAlUU
MOpPaJIBHOTO BpPEAa B CIydae HApyLICHUS UMYIIECTBEHHBIX MPAB Ipa)kaaH, CICAYET
COXpaHUTh CYIIECTBYIONIMN 3aKOHOJATENBbHBIA TMOAX0A. BakHoW mpobiemoii
IOPUINYECKOM TPAKTUKU IIPU PA3PELLICHUH CIIOPOB O KOMIIEHCAL[MU MOPAJIBHOTO Bpeia
SABJISIETCSA TakXKe crocoO ompeneneHus pazMmepa kommencaruu. ['K PO (ct. cr. 151,
1101) 3akpemnnsier cieayrooIIUMe KPUTEPUHU OIPEAEICHUS pa3Mepa KOMIIEHCALNH:
XapakTep U CTENEHb CTPaJaHUN MOTEPHEBLIETO, CTENeHb BUHBI IPUUMHUTENS Bpeaa,
WHBIE 3aClIy>)KMBAIOILIMEe BHUMaHUS OOCTOSITENBCTBA, COOOpPAXEHUS Pa3syMHOCTH H
copaBeyiBocTd. IIpy  3TOM  mOpsSAOK  pacuera pa3Mepa  KOMIIEHCALWU

3aKOHOJATCIbCTBOM HEC YCTAHABJIMBACTCA.

! Hocranosnenune Inenyma Bepxosroro Cyna P® ot 26.01.2010 1. Ne 1 «O npuMeHeHUH CygaMu
IPaXkJJaHCKOTO 3aKOHOJATENbCTBA, PETYIUPYIOIIEr0o OTHOIIEHHS MO 00s3aTesbCTBAM BCIIEICTBHE
NPUYMHEHUS Bpela XU3HU WIN 30pOBbIO IpaxaaHnHa» // bromnerens BepxoBHoro Cyna P®. —
2010. — Ne 3.

2 Dprames JK.H.Y. KowmmeHncamus MOpaJbHOTO Bpela Kak Mepa TIpakIaHCKO-IPaBOBOiL
oTBeTCTBEHHOCTH // Monozoit yuensiid. — 2021. — Ne 3 (345). — C. 244,
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Onpenenenue pa3Mepa KOMIEHCAIMM MOPAJIbHOTO BpeAa SIBISETCS CaMbIM
CJIOHBIM BOIIPOCOM B MPAKTHUKE Pa3pelICHUs e 0 BO3MELIEHUN MOPAJIbHOTO BPEa.
B oTedyecTBEHHOI ITUBUIUCTUKE BCTPEUAIOTCS pa0OThI, aBTOPHI KOTOPBIX MPEIaraioT
pa3IuYHbIE MOAXOAbI K OMPEACIICHUIO pa3Mepa ACHEKHOW KOMIIEHCALIMK MOPaIbHOTO
Bpela, 3aKIIOYalolIMecs, 4Yalle BCEero, B HCIOJIb30BAHUM TE€X WM HWHBIX
yHHMBepcanbHbIX (opmynl. OrpaHudeHHble PaMKHM HACTOSILETO MCCIEHOBAHUS HE
MO3BOJIAIOT YJEIUTh MPUCTAIBHOE BHHMAaHUE aHaIu3y paboT U BBIPAOOTKE
MPEJIOKEHUM 10 HUCIHOJIb30BAHUIO HA MPAKTUKE TeX WM HMHBIX (OpMyT s
OINpEENICHHUS] KOMIIEHCAIMM MOPAaJbHOro Bpena. OJHAKO C YBEPEHHOCTHIO MOKHO
CKa3aTbh, 4YTO CHCTEMY KPUTEpPUEB OIpEACICHUs KOMIECHCAIUM HEOO0XO0IUMO
COBEPILIEHCTBOBATH C y4€TOM (DYHKIIMI MHCTUTYTa KOMIIEHCAIIUA MOPAJIBHOTO BpEIa.

CrnenyeT cornacuTbCsi ¢ MHEHHEM O TOM, UYTO «IIPAKTUKA TPUMEHEHHS HOPM O
KOMITIEHCAIIMM MOPAJILHOTO Bpe/ia B OOJBIITMHCTBE CITyYaeB HE pean3yeT HU (PYHKITUIO
HaKa3aHus, HU (PYHKIIMIO BOCCTAaHOBJICHMS CIIPABEJIMBOCTH BBHUJAY Ha3HAYCHUS
CyJlaMHd COBEPILIEHHO HEAJEeKBAaTHbIX, a MOPOW JaKEe W «U3ACBATEIBbCKUX» IS
IOTEPIIEBIIMX OT IPABOHAPYLIEHHI Pa3MEPOB KOMIIEHCALIMM MOPAILHOTO BPENar?.
Jns paspenieHusi yka3zaHHOM MpoOJeMbl, Ha Halll B3TJIs, HEOOXOIUMO U3MEHEHHUE
MOJIXOJ/IOB CYJIEWCKOro cOooOIIecTBa K paccMarpuBaeMon kareropuu nein. M B atom
mpoIiecce TJIaBHYIO PoJib, 0€3yCIOBHO, AoJKeH urpath Bepxosubiii Cyn P®. Bo-
MIEPBBIX, B €r0 MOJHOMOUYMIX — OTMEHA CYJEOHBIX PEUICHUN HIXKECTOSIINX CYJ0B O
MPUCYKJICHUU YHIKAIOUIMX JOCTOMHCTBO YEJIOBEKA KOMIICHCAIIUH MOPAJIBHOIO
Bpena. Takum obpazom OyaeT popMHUpoBaThCs HOBask Cy/ieOHast MPaKTUKAa Ha OCHOBE
KPUTEPHUEB «Pa3yMHOCTH U CIPABEIJIMBOCTIY» BO3MEILIEHUS MOPAJIBHOTO Bpea.

OmHOBpPEMEHHO C A3TUM OBLJIO OBl TPABWIBHBIM TPUHITH IMOCTAHOBJICHHE
[Inenyma BepxoBHoro Cyna P®, ycranaBnuBaroniee HEKHE OpPHUEHTHPHBI pa3mepa

KOMIICHCAIIlMK MOPAJIbHOI'O BpPC€aad, KaK 3TO OBLIO CACIIaHO, HAIIPUMCP, B OTHOIICHHUHU

! Hamp., Xasuesa E.M. IlpoGnema yHuUKALMM TIPAKTUKH ONpEAENEHUs pa3Mepa IeHEeKHOi
KOMITCHCAIIMK MOPAJILHOTO Bpesia B opske peadbunuranuu // Poccutickuii cympst. — 2021, — No 11,
— C. 3-7; Ne 12. — C. 3-6; OpneneBckuii A.M. Komnencamusi MmopanbHoro Bpena. — M.: P. Banenr,
2007. —272 c.; CnecapeB C. Mopansnsiii Bpen // CIIC «Koncynprantllrocy. 2024.

2 IImutpuesa O.B. OyHKIMOHANLHOE HAa3HAYEHME KOMIIEHCAIIMHM MOPAIbHOTO Bpeaa Kak (OpMbI
TPaKIaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH // 3akoH. — 2016. — Ne 12. — C. 95-97.
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Heyctorku B 1. 2 [locranoBnenus [Inenyma Briciiero Apoutpaxkuoro Cyna PO ot
22 nexabpst 2011 r. Noe 81 «O HeKOTOpBIX BOMpocax NpPHUMEHEHHUs cTaTbu 333
['paxxmanckoro kojnekca Poccuiickon CDeI[CpaHI/II/I»l.

Bo3Menienne  peaOMIMTUPOBAHHOMY  TpaXkJIaHUHY  MOpPajJbHOIO  Bpeja
npeanosaraeT Ciaeayomui mopsIoK:

1. ITpokypop, BbICKa3bIBasiCh OT UMEHH TOCYIapCTBA, OQUIIMATIEHO U3BUHSETCS
nepe HUM 3a IPUYUHEHHBIN YTOJIOBHBIM MPECIEA0OBAHUEM BPE/I.

2. PeaOUnuTHpOBaHHBIA MOXKET MOJaTh UCKOBOE TPEOOBAHHE O KOMIIEHCAIUH
MOpaJibHOTO  ymiepba B JIGHeXHOW (¢GopMe B  CylneOHYI0O  HMHCTaHIIMIO,
OCYUIECTBIISIIOLIYIO TPaXXIaHCKOE CYIOIPOU3BOJICTBO.

3. Ecnin undopmanus o 3aaepKaHUM pPeaOUIUTUPOBAHHOTO TpaKJaHWUHA U
INPUMEHEHUU K HEMY Pa3JIMYHBIX MEP MPOLECCYaTbHOIO MPUHYKIECHUS Oblla paHee
ony0JMKOBaHa B nevatu Jmbo pacrpoctpaHeHa B uHbIXx CMMU, 1o no tpeboBaHuio
camMoro peaOWIMTUPOBAHHOTO WJIM €ro pOJCTBEHHUKOB (B clydyae CMEpPTH
peadMIIMTUPOBAHHOIO TPaKJAaHUHA) JTUOO MO MHUCHbMEHHOMY YKa3aHHUIO MPOKYpopa,
CYIbH, CIEHOBATENsl, PYKOBOJUTENSI COOTBETCTBYIOIIETO CIEACTBEHHOIO OpraHa, B
CpelICcTBaX  MaccoBOM  MH(OpMalMK, PaCIpPOCTPAHUBIIMUX  BBIIICYKA3aHHYIO
uHpOpMaIMIO, JOJKHO B TPUIAUATHIHEBHBIM CpPOK TMOSBUTHCA COOOIICHHE O
peadHIUTAIIUH.

CoriacHo yrojaoBHO-MPOIECCYaTbHOMY 3aKOHOJATENbCTBY, KOMIIEHCAIMOHHAS
UMYILECTBEHHAs] BBIIJIaTa PEeaOMIMTUPOBAHHOMY CKJIAJBIBAETCA W3 CIEAYIOLIUX
COCTABJISIFOLIUX

— 3apIuiata, ColuanbHble MOCOOUs, MEHCUs WK Apyrue (MHAHCOBbIE CPEICTBA,
KOTOPBIX TpaXJaHUH ObUI JUIIEH B pe3ysbTaTe HE3aKOHHOTO JMOO IOPUANYECKU
HEOOOCHOBAHHOTO YTOJIOBHOTO MPECIICIOBAHUS;

— mwTpadgbl U pa3IdyHbIe MPOILECCYabHbIE H3JIEPKKH, B3BICKAHHBIE PaHEE C

pea6I/IJ'II/ITI/IpOBaHHOFO Jyia B IIOPAAKEC BBIITOJIHCHUA CyI[C6HOF0 IIpUroBopa,

! TTocranosnenue Inenyma BAC P® ot 22.12.2011 1. Ne 81 (pex. ot 24.03.2016 1.) «O HEKOTOPBIX
BoIpocax npuMmeHeHus cratbu 333 I'paxknanckoro koaekca Poccuiickoit @enepanun» // BecTHHK
BAC P®. —2012. — Ne 2.
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— UMYIIECTBEHHbBIE LIEHHOCTH pPEadUIUTUPOBAHHOTO rpakJ1aHUHA,
KoH(HCKOBaHHBIE MO0 OOpamEHHBIE B TOCYAApCTBEHHBIH T0OXOJ Ha OCHOBAaHUU
pelIeHnit cy1e0HbIX MHCTAHIINM;

— CyMMBbI, BBIIUIaY€HHbIE pPEAOMIUTUPOBAHHBIM JIMIIOM 34 OKa3aHUE €My
IOPUIUYECKON TTOMOIIIH.

PeaOunuTupoBaHHbI TpakJIaHWH BIpaBe 00KajoBaTh HE YAOBJIETBOPHUBIIECE
€ro cyJieOHOE pelIeHruEe 0 HA3HAYEHUH BO3MENIAIONINX BBIIIAT U BO3BPATE UIBATHIX Y
HEr0 HMMYIIECTBEHHBIX IIEHHOCTEM B TMOpPSAKE Kaccaluu, amneuiaiaud Juldo B
HAJ30pHOM MOPSIJIKE.

OTHOCHUTENIBHO 4YacTH HCKOBBIX TpeOOBaHUW, OCTAaBICHHBIX CYyJIE€OHOM
WHCTaHIMEeN 03 pacCMOTPEHUS, peabUIMTUPOBAHHOE JIMIIO MOKET 0OpaTUTHCA B CY/I,
UCIIOJIb3YsI MOPSAJOK TPAXKAAHCKOTO CYIOIPOU3BO/ICTBA.

besycnoBHo, cuTyanuu ObIBatoT pa3Hbie. M He Bcerga ciiecTBue MPUXOIUT K
MCTUHHOMY MPECTYITHUKY, KOTOPBIA COBEPIINI T€ WIH K€ MHbIE IEUCTBUA. bhIBaroT
TaKue CUTYyalluu, KOrjia OOBUHSIEMbBIM CTAaHOBUTCS YEJIOBEK, BOBCE HE MPUYACTHBIN K
npectyrieHuto. Kak Bbl moHMMaere, caM 1Mo cebe MpOIECcC CIEeACTBUS 3aCTaBIISCT
YeJIOBEeKa MEPEKUTh apecT, yBosbHEHUE U Mp. COOTBETCTBEHHO, €CIU B CyIeOHOM
mpoliecce pelieHrue MpUHUMAaeTcs o0 OmpaBJaHWU, TO YEJIOBEK IMOJIydaeT
CBOEOOpa3HOe IpaBO Ha peabuiauTanuio. To ecTh, (aKTHUYECKH, HUMEET IPaBo
noTpedoBaTh CBOEOOPA3HOIO BO3MEILIEHHS CO CTOPOHBI TOCYJapCTBa.

Cynebnas pakTyKa 1o JaHHOMY BOIIPOCY IOCTATOYHO HEOHO3HauHa. iMeHHO
M0 DTOW MPUYMHE, HEMPEeMEHHO HEOOXOIUMO U3y4YaThb CYJAEOHYIO MPaKTHUKy U
cyieOHbIC MPELIEICHTHI.

Pemenne KemepoBckoro obmactHoro cyma ot 05 utons 2016 r. mo memy 33-
8300/2016. Cyn paccMaTpuBall MCKOBOE 3asBJICHHE O BO3MEIICHWH MOPAIbLHOTO U
MaTepHaIbHOTO Bpea, KOTOpPhIE ObUIM MPUYMHEHBI CICACTBEHHBIMH U CYACOHBIMU

NEUCTBUSMH, B pe3yJbTaTe KOTOPHIX OOBWHSEMBIN ObLT ompaBmaH. B mporecce
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U3YyYEHUS JIOBOJIOB, NPHUHATO pEIICHUE HWCKOBbIE TpPeOOBAHUSA YIOBIETBOPUTH
4aCTUYHO’,

Pemenue IlenTpansHoro palionHoro cyjaa r. Boarorpanga ot 12 anpens 2016 r.
no neny 2-1749/2016~M-314/2016. VckoBoe 3asBiieHHE C TpeOOBaHHWEM OILIATUTH
MaTepHabHYI0 KOMIICHCALIMIO 32 HE3aKOHHOE YrOJIOBHOE IpecienoBaHue. B xone
M3YYEHUS MaTepUasoB Jiejla ObUIO MPHUHATO pelieHue 00 YIOBJICTBOPEHUU HCKA B
YacTH MaTepHaIbHON KOMIIEHCALMHU?,

[lo npyromy nemy cyaoM KacCallMOHHOM HMHCTAHLUMU ObUIO YCTaHOBJIEHO:
OmnpenenenneM HabGepexxHodenmHuHcKoro ropojackoro cyaa Pecnyonuku Tarapcran
ot 24.07.2020 T. MpOU3BOACTBO MO I'PakAAHCKOMY AENY II0 HUCKOBOMY 3asBICHUIO
K.AIL. o B3bickanuu pacxonoB 3a nepuoa ¢ 2011 roma nmo 2019 rox B cymme 498
666,85 py0. mpekpamieHo. B mporecce u3ydeHUs JOBOJAOB, MPHUHATO PEIICHUE
UCKOBBIE TPeOOBaHUS YJOBJIETBOPUTDH MOJHOCTHIO. ANEIUISIIMOHHBIM OIPEIEICHUEM
CyJeOHOM KOJUIerMM MO TrpaxkaaHckuM jenaMm Bepxosnoro Cyna PecmyOmmku
Tartapcran ot 09.11.2020 r. onpenenenne HaGepexkHOUEITHUHCKOTO TOPOJICKOTO CyAa
Pecnnyonuku Tartapcran ot 24.07.2020 r. ocTtaBieHO 0e3 HM3MEHCHHMs, a YacTHas
xanoba K. A.IL - 6e3 y1oBI€TBOpEHUS.

B xkaccanmonnoit sxamobe XK.A.Il. ykazaHHble CyneOHBIE TOCTAHOBJICHUS
OTMEHHUTHh KaK HE3aKOHHbIE MU HEOOOCHOBAaHHbBIC, MPUHATHIC C HAPYIICHHEM HOPM
MaTepUalbHOrO M MpPOLECCyallbHOro mpaBa. KaccallMOHHBIM Cyan OTKa3al B

yJIOBJIETBOPEHMH HCKOBBIX Tpebosanuii JK.A I1.3

! Anennsumonnoe omnpenenenue cyneOGHON KOIUIErHM MO TpakAaHCKUM fejaM KeMepoBcKoro
obmactHoro cyma ot 05.07.2016 r. Ne 33-8300/2016 // ApxuB CyaeOHBIX Jel M PEUICHH.
AKTO®AKT. URL: https://actofact.ru/case-420S0000-33-8300-2016-2016-06-07-0-1/  (mata
obpamenus: 15.08.2024).

2 Onpenenenue llentpansHoro paifonHoro cyna r. Boarorpana (Bosrorpajckas o6aacTs) Ne 2-
1749/2016 2-1749/2016~M-314/2016 M-314/2016 ot 12.04.2016 r. mo aemy Ne 2-1749/2016 //
Cynebubpie 1 HopMmatuBHbIe akThl PD. URL: https://sudact.ru/regular/doc/KcLOjOgec5SWJo/ (nara
obpamenus: 11.05.2021).

3 Omnpenenenue IllecToro kaccanuoHHOro cyaa obmed ropucaukiuu or 18.05.2021 1. Ne 88-
10113/2021 mo gmeny Ne  2-2070/2020 // CIIC  «Koucynsrantllmoc».  URL:
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=KS0J006&n=36491#7w2DPMUeG
Mxxbtlr (mara obpamenus: 15.08.2024).
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Opno#t U3 mpobiieM MHCTUTYTa peadHIMTAIlM MOKHO CUUTATh CIIO)KHOCTH B
ONPEJEICHUH CYMM KOMIIEHCAIIMN Pea0UINTUPOBAHHBIM JIHLIAM.

[Ipobnema naBHO cTaja akTyaJbHOM Juisi OOLIECTBEHHOI'O MHEHHMS, O YEM
CBUCTEIHCTBYIOT MyOJIMKAIIMK HE TOJIBKO B IOPUANYECKOM MEpUOIUKe, HO U B OoJiee
MaCCOBBIX U3JaHHAX .

Pa3smep KkoMIIEHCanMM ONpPENEHsAeTCs WHIMBUAYAIbHO CYJIOM C Y4YE€TOM
OOCTOATENBCTB Jena, TpeOOBaHUI pPAasyMHOCTH M copaBemIuBocTU. OJHAKO B
CpEICTBaX MAacCOBOM MH(OpMAIMKM HEPEAKO MOJHUMAETCA BOIIPOC OIEHKH yiepoa,
O0COOEHHO ATO aKTyaJbHO JUIsl KOMIIEHCALIMKM PEaOMIIMTUPOBAHHBIM, COIEPHKABLIIUMCS
Moj, CTpaked B XOJIe¢ YIrOJIOBHOTO IpeciefoBaHus. Kak mMoiaHO, OOBEKTUBHO H
CIPABEJIMBO OLIEHUTh CYMMY 32 JIEHb, IPOBEICHHBIN B CIEICTBEHHOM HU30JTOpE?

Ha Ham B3risaa, HEOOXOOUMO pACIIMPUTH IMEpPEYeHb HamOOJee YacTo Ha
IIPaKTUKE BCTPEYAIOIIMXCS BAPUAHTOB BO3MEILEHUS UMYLIECTBEHHOIO BPEla C YYETOM
WU3MEHUBLICICS NPAaBOBOM CHUTyallUH. OJTO MOXHO CJielaTh, JIOIOJHHUB PEIIEHUS
[Inenyma BepxoBHoro Cyna Poccuiickoit ®@enepanuu. OQHOBPEMEHHO HEOOXOAUMO
MaKCHMaJbHO MOJIHO U HIMPOKO C(POpMyIHpoBaTh OOIIKME KPUTEPUU KOMIIEHCALUU
MaTepHaNbHOIO yiiep0Oa peabuIMTUPYEMbIM 10 YTOJOBHBIM JI€JIaM.

B cBs13u ¢ 3THM cieayeT OTMETUTh U MpoOJieMy KOMIIEHCALMU MOPaIbHOIO
Bpe/a peaOuINTHPOBAHHOMY JIUILY.

[IpuBeneM TUNWYHBIA ONpUMEpP U3 CYIeOHOM MPaKTUKHU: peaOUIMTHPOBAHHBIN
JUITUTEIBHOE BPEMsI UMEJI CTaTyC M0103pEBAaEMOro MO YTOJIOBHOMY /ey 0e3 n30paHust
Mephl MPECEUEHUs; CyJ MPUMEHUI Pa3bsICHEHUS YK€ YIOMSHYTOrO MOCTAHOBJIEHUS
[Tnenyma BepxoBuoro Cyna Poccuiickoii deaepariuu, B 4aCTHOCTH, HEOOXOIUMOCTh
ydeTra NpHU OINpENEeNICHUH pa3Mepa AEHEKHOW KOMIEHCAlMW MOpPaJIbHOrO Bpeaa
peadMIIUTUPOBAHHOMY CTEMEHH U XapakTepa (U3MYECKUX U HPABCTBEHHBIX
CTpaJlaHHi, CBA3aHHBIX C HWHAMBHUIYAJIbHBIMH OCOOEHHOCTSAMHM JIHIA, KOTOPOMY

MNPUYNHCH BpPCA, MHBIX 3aCIIYKUBAIOIIUX BHHUMAHUWA 06CTO$IT€JIBCTB, B TOM 4YHCIIC

! Cm., manp.: Octpuxosa JI.K. O6seM, pazMep U MOPSIOK BO3MENICHHS BPEa, IPHIMHEHHOTO MPH
OCYIIIECTBIICHUH YTOJIOBHO-TIpOIecCyanbHOU aesTenbHocTH // Lex Russica. — 2017. — Ne 5. — C. 105-
114; u np.
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IIPOJOJKUTEIBLHOCTH CyI0ITPOn3BOACTBA. McTeln oneHnn MopainbHbli Bpex B S00 ThiC.
py0., otBeTunku (YMB/l no Bonoroackoit obnactu u YnpasineHue MuHHCTEpCTBA
¢bunancoB Poccuiickoit denepaium) MoIHOCThIO OTKA3aIUCh MPU3HABATH TPEOOBAHUS
uctua. Cyn paspemms JAelo, OLUEHWB MOPAJIbHBIA Bped OT MHOTOMECSYHOIO
YIOJIOBHOTO MPECIIEN0BAHUS B 5 ThIC. py0.?

[Ipy Hanuuumu AOKA3aTENbCTB TOTO, YTO YrOJOBHOE MPECIECIOBAHUE B
JNEUCTBUTEIBHOCTH OCYLIECTBIBIOCHh HE3AKOHHO, YEJIOBEK NMEET MPABO Ha MOJyYCHUE
CYILLIECTBEHHON MATEPUAIBHOW KOMIICHCALIMU CO CTOPOHBI T'OCYAapCTBa.

Takum 00pazoM, MpaBOBOM MHCTUTYT peaOUIUTAMU B YTOJOBHOM IpOILIECCE
ABJISICTCS] BAXKHOW IOPUIMYECKON rapaHTHUEN, HAPABICHHOW Ha 3aIlUTY MPaB I'PaKIaH.
PeabuinTaninoHHbIN poliecc B yroJIOBHOM MPaBe MO3BOJISAET JIMLAM, HE3aKOHHO WIN
HEOOOCHOBAaHHO MOJIBEPTHYTHIM YTOJOBHOMY MpECIEAOBAaHUIO, BOCCTAHOBUTH CBOU
MMYLIECTBEHHBIE U HEUMYIICCTBEHHBIE I1PaBa.

00600111251 N37105KEHHOE, MOKHO CJIENaTh CIEIYIOIINE BHIBOIbI:

I'paxnanckuii koaexkc P® ompenensieT MOpalbHBIM BPE 4e€pe3 AOCTATOUYHO
y3KUA M HETOUHBIM JAEPUHUTHUBHBINA MOAXOJ Kak (PM3NYECKUE WU HPABCTBEHHBIC
CTpaJaHusl.

CaMbIM CIIOKHBIM BOIIPOCOM B IPAKTHUKE pa3pelIeHUs €1 O BO3MELIEHUHU
MOpaJbHOI'O Bpena sBJseTcs mpobiema onpeseieHns pa3Mepa ero komneHcamuu. B
CBA3M C OTUM I[OJaraeM I1enecooOpa3HbiM MPUHATH MOCTaHOBIeHUE IlieHyma
BepxoBHoro Cyna P® mo ganHOMYy BOMpOCy, KOTOpoe€ Obl yCTaHaBIMBAIO HEKHE
OPUEHTHUPBI pa3Mepa KOMIEHCAIMU MOpabHOTO Bpeaa. OTHOBPEMEHHO HEOOXOANMMO
MaKCUMAaJIbHO TMOJIHO U IIMPOKO CHOPMYIHPOBATH OOIIHME KPUTEPUU KOMIICHCALUU
MaTepUaIbHOro yiiepoa peabuaIuTUPYEMbIM IO YTOJIOBHBIM JICIIaAM.

[Ipennaraem  3aKOHOJATENIBHO  3AaKPENUTHh  MPE3YMIUUIO  NPUYUHEHUS
MOpaJbHOIO  Bpeda  JIOOBIM  MPOTUBOMNPABHBIM  MOCSATAaTEIbCTBOM  HA

HCUMYUICCTBCHHLIC ITpaBa IMOTCPIICBIICTO.

! Pemenne Bomnoroackoro ropoackoro cyma (Bomoromckas o6macts) Ne Ne 2-2807/2017 2-
2807/2017~M-1730/2017 M-1730/2017 ot 03.05.2017 r. o nemy Ne 2-2807/2017 // CyneGubie u
HopmatuBHble akThl P®. URL: https://sudact.ru/regular/doc/RbjUkerEzKrP/ (nata o6parienusi:
15.08.2024).



66
3AKJIIOYEHUE

IIpoBeneHHOE HCCIIETOBAHUE TIO3BOJIUIIO CIENIATH CIICIYIOIINE BBIBO/BI.

Nuctutyr peabwmmranmu, 3akpermieHHbii B 1. 18 VIIK P®, wumeer
OCHOBOIIOJIArarouIee 3HAYEHNUE I PEA3alu MOCTABICHHBIX YTOJOBHO-IIPABOBBIM
U YrOJIOBHO-IIPOLIECCYANbHBIM 3aKOHOM 3aJad. 3aKOHOAATEJIbHOE 3aKpEIICHUE
JJAHHOTO MHCTUTYTa AAET BO3MOXKHOCTH JIJIsl MIPETBOPEHUS B KU3HB OOIICIPABOBBIX
MIPUHIIUIIOB 3aKOHHOCTH U CITPABEAJIMBOCTH.

Peabunuraiiust — 0JHO M3 BXKHBIX W MPU 3TOM OINMPEACIISIONIUX HAMPABICHUI
IIPOLIECCYANIbHOM JEATEIbHOCTH, CIIy)Kallee HAa3HAYEHHWEM, 3aJadeld YroJIOBHOTO
CyZIOIIPOU3BOJICTBA.

VYuuThiBas BBISIBIICHHBIE TTPOOJIEMBI B TOCTPOCHUU ePUHUIINK peaOUIuTaIuy,
KOTOpBIE€ BJIEKYT DPAa3JIMYHBIE NOAXOJAbl K MOHUMAHUIO YKa3aHHOIO WHCTUTyTa M
MPOLIEIYPE €r0 peajau3alny MpeaiaraéM aBTOPCKOE OIPENEIIEHUE, B COOTBETCTBUU C
KOTOPBIM TIOJT peabuiiuTanuend ciaeayeT MOHUMATh MOPSJO0K BOCCTAHOBJICHUS TPaB,
CBOOOJT M 3aKOHHBIX HHTEPECOB JIMIA, HE3AKOHHO TMOABEPTHYTOTO YTOJIOBHOMY
MPECIICIOBAHNIO, MEpaM IMPOLECCYaIbHOr0 MPUHYXKACHUS, INPU KOTOPOM OHO
MOJIHOCTHIO BOCCTAHABIMBACTCA B HApYIIEHHBIX mpaBax. 14 MUHUMH3aLHUU
JOKTPUHAJIBHBIX CHOPOB B JAaHHOM YaCcTH IIpEJaraeM 3aKpenuTh YKa3aHHOE
onpezaeneHue B myHkTe 34 cratbu 5 YIIK P® BMecTO npeaioKeHHOT0 3aKOHO1aTeIeM
B HACTOSILIEE BPEMSI.

OcHoBaHus, oTpaxkeHHble B crarbe 133 VIIK P®, B memom COOTBETCTBYIOT
HA3HAYCHUIO, TEJISIM U 3aj7]a4aM, KOTOPhIE CTOSIT Mepe] HHCTUTYTOM peabuIUTAINH B
YIOJIOBHOM IIPOLIECCE, & HEBEPHOE TOJKOBAHME M IPUMEHECHUE €ro MOJIOKECHUU
ABJISICTCS CIEICTBUEM MOBEPXHOCTHOIO aHAIN3a COOTBETCTBYIOIIUX HOPM JIAHHOTO
WHCTUTYTA. DTO OOYCIOBIMBAET HECKOJIBKO WHOM MOJAXO/ K ONPEACICHUIO OCHOBAHUS
peabunuTalid B TEOPUU YrOJOBHOTO TMPOIECCa, MOCKOJBKY MPOIECCyalbHbIM
pelIeHUEM peanu3aliis MHCTUTYTa peadMINTAIIMKM HEe OXBATHIBAETCA B MIOJIHOM Mepe, a

JIMIIb IMoApPa3syMEBacCTCA.
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B cBs3u ¢ HamuyueMm pasduuMi B MOAXOMAaX K OIPENEIICHUIO OCHOBAaHUMI
peadbunuTalMy NpeularaeTcsl €ro aBTopcKast AePUHULINS, B COOTBETCTBUU C KOTOPOM
0]l OCHOBAaHUEM peadMIUTAlMM JOJDKEH IOHMMAThCsl (PAKT HE3aKOHHOIO WU
HEOOOCHOBAHHOTO  YIOJOBHOIO  IIPECIENIOBaHUS B OTHOIIEHHWE  JIMIA,
KOHKPETU3UPOBAHHBIA B ONpaBIATEIbHOM  IPUIOBOPE,  ITOCTAHOBJICHUH
(ompeneneHnn) 0 MPEKPALEHUH YTOJIOBHOTO JIeJa IO COOTBETCTBYIOIIUM IIPUYUHAM,
A100 O MPU3HAHUM NPUMEHEHUS NPUHYAUTEIbHBIX MEP MEIUIIMHCKOTO XapakTepa
HE3aKOHHBIM 1 HEOOOCHOBAaHHBIM, B PE3YJIbTaTE€ KOTOPOT'0, B COOTBETCTBUU C HOPMAMHU
OTEUECTBEHHOI'O M MEXJAYHAapOJHOIO 3aKOHOAATENbCTBA, Y HEr0 BO3HHUKAIOT
KOMIICHCAIIMOHHBIE MPaBa.

OpHMM U3 CYHIECTBEHHBIX OOCTOSITENIBCTB, MUCKIIIOUAIOIIMX BO3HUKHOBEHUE Y
JMla MpaBa Ha peaduINuTaluo, IBIseTCsl caMooroBop. C Lenblo NpuaHus €JUHOTO
TOJIKOBAHUS U IPUMEHEHUS MEXKIYHAPOJHBIX HOPM, ITOCBAIIEHHBIX OOCTOATEILCTBAM,
UCKJIIOYAIOIIMM BO3HUKHOBEHUS MpaBa Ha PeaOWIMTALMIO, a TaKXKe HCKIIIOUYEHUIO
(GakTOB  MCHOJB30BaHUS  CAaMOOrOBOpa  Kak  crocoba  MepeksaabIBaHus
OTBETCTBEHHOCTH € I'OCYJIapCTBa Ha CaMo JIMLO, B YTOJIOBHO- POLECCYAIbBHOM 3aKOHE
npeyIaraeTcs 3aKpenuTh JTaHHOE OOCTOATEIBCTBO KaK MCKIIIOYA0Iee BOSHUKHOBEHHE
npaBo Ha peadbwutanuto. [Ipennaraem gonoaHuth ctathio 133 YIIK PO yacteio 6 B
cnenyroment penakuun: «lIpaBuiia Hacroseld CTaTbW HE PACHpPOCTPAHSIOTCS HA
clly4aw, KOTJla HE3aKOHHOE€ WJIM HEOOOCHOBAaHHOE YTrOJIOBHOE MPECIEOBAHUE U
OCYXJEHHE OCYLIECTBISJIUCh B  pe3yibTaTe OCO3HAHHOTO, JOOPOBOJIBHOTO
caMoOroBopa  JIMI[, TMEPEYMCIECHHbIX B  4YacTH 2  HACTOSIIEW  CTaThbu,
MPENSATCTBOBABILEIO YCTAHOBJICHHUIO OOCTOSITENIbCTB, YKa3aHHBIX B cTarbe 73
Hactoguiero Komaekca.

Mo>XHO caenaTh CleIyouue BhIBOAbI B YACTU MPOOJIEM MPaBONPUMEHEHHS B
chepe peanuzanuu BO3MEUICHUS Bpea HE3aKOHHBIM IMPUBJICYEHUEM K YTrOJIOBHOMU
OTBETCTBEHHOCTH WJIU OCYXKICHUEM:

MMeer MeCTO CyIIECTBEHHOE 3aHMWKECHHUE CYJaMU Pa3MEPOB MMYILECTBEHHOTO

HJIM MOPaJIbHOI'O BPCJa U KOMIICHCAIIMK 34 €TI0 IPUYUHCHHUC.
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VYuuthiBas, 4TO peaOuiaUTaIMs KaK pe3yJbTaT HE3aKOHHOTO IMPHUBICYEHUS K
YTOJIOBHOM OTBETCTBEHHOCTH JIMOO OCYXKIEHUSI COOTBETCTBYIOUIUMU JTOJKHOCTHBIMU
JULAMH SIBIIIETCSl KpalHE HEXKEJIATENIbHBIM SIBIICHUEM I HUX, TO MMEET MECTO
CJly4au HE3aKOHHOT'O MJIM HEOOOCHOBaHHOTO OTKa3a B MpaBe Ha peabWIMTaIUIO.

BBugy ocoOGeHHOCTel MOCTPOEHHUS  YrOJIOBHO-TPOIIECCYATbHBIX  HOPM,
3aTparuBalOIUX pPeadUIUTAIMI0, B YMCIIE JOJDKHOCTHBIX JIMI], KOTOphIE OOs3aHbI
NPUHOCUTHh O(PUIMAIBHOE M3BUHEHHE OT JIMIA TOCYJapcTBa, OTCYTCTBYIOT OpraH
JIO3HAHUS U CY/I.

I'paxnanckuii koaexkc P ompenenser MOpalbHBIM Bpel 4epe3 JOCTATOYHO
Y3KHUI U HETOYHBIN Ne(PUHUTUBHBIA MOAXOA KaK (PU3MYECKHE WM HPABCTBEHHBIC
CTpaJaHusl.

CampIM CJOKHBIM BOIPOCOM B NPAKTUKE Pa3pelICHUs] JEI O BO3MEIICHUH
MOPAJILHOTO Bpe/a SIBISIETCS MpoOyieMa onpeiesieHus: pa3Mepa ero KoMmreHncamnuu. B
CBS3M C OTHUM IIOJlaraeM IeJecoo0pa3HbiM MPUHATH TOCTaHOBIeHUE [lieHyma
BepxoBnoro Cyna P® mo ganHOMY BOMpOCy, KOTOpOoe€ Obl yCTaHABIMBAIO HEKHE
OPUEHTHUPHI pa3Mepa KOMIIEHCAIIMU MOPAIbHOTO Bpena. OTHOBpEMEHHO HEOOX0IUMO
MaKCUMAaJIbHO TOJIHO U IIMPOKO CHOPMYIMPOBATH OOIIME KPUTEPUU KOMIICHCAIIUU
MaTepHaNbHOIO yiiep0Oa peabuIuTUPYEMbIM MO YTOJOBHBIM JI€TIaM.

[Ipennaraem  3aKOHONATENIBHO  3aKPEMUTh  MPE3YMMIUIO  MPUYUHECHUS
MOpaJIbHOTO  Bpela  JIOObBIM  TPOTHUBONPABHBIM  IOCATATEILCTBOM  Ha
HEUMYIIIECTBEHHBIE TTpaBa MOTEPIEBIIETO.

Kputepun orieHkr TpUYMHEHHOTO HE3aKOHHBIM YTOJOBHBIM IMpeCciieJOBAaHUEM
yiiep0a, B TOM 4UCIie MOPAJILHOTO Bpea, TpeOyIoT 00jiee TOUHOTO OMUCAHUS B LEIIIX
eauHo00pasus Cy1eOHOM MPAKTUKK ONPECIICHUS CYMM MaTepUAIbHOM KOMIIEHCAIINH

peadUIIMTUPOBAHHBIM B YTOJIOBHOM CYJIOITPOU3BO/ICTRE.
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