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BBEJAEHHUE

JlanHoe yueOHOe mocoOue MPeCTaBIsIeT COO0N KpaTKUil Kype TPayKIaHCKO-
r0 MPOIECCYyalbHOrO TMpaBa (TPaXKIAHCKOTO Mpolecca) Ui CHeHUATbHOCTCH
40.05.01 «IIpaBoBoe obecriedeHrne HarMOHATLHOU Oe3omacHocTi, 40.05.02 «Ipa-
BoOXpaHuTenbHas nestenbHocThY, 40.05.03 «CynebHas sKkcmepTH3a», a TakkKe
Hanpasienus moarotoBku 40.03.01 «Opucnpyneniusy. YdeOHoe mocoOue co-
JIEPKUT MaTepHuail 10 OCHOBHBIM M HamOoOJIiee CIOKHBIM TeMaM Kypca, U3yueHHe
KOTOPBIX peai3yeT KOMITETCHTHOCTHBIM MOX0/ K O0YYCHHUIO TI0 JJAHHOW JIACITH-
TUTAHE.

OCHOBHBIMH TIETISIMH OCBOCHUST TUCIMILUTMHBI «[ pakIaHCcKoe TpoIeccyaib-
HOE MpaBo (TPaXKTAHCKUI TPOIIECC)» SBISCTCS: yIacTHE B MOATOTOBKE HOPMATHB-
HO-TIPABOBBIX aKTOB TIO BOIIPOCaM TPaKAAHCKOTO Tpoliecca, O0OOCHOBaHWE
U TIPAHATHE B IIpeesiaX JODKHOCTHBIX OOS3aHHOCTEH pPEIICHUH, COBEPIIICHUS
JICWCTBHIA, CBS3aHHBIX C peali3alreil TPaKIaHCKUX TPOIECCYATbHBIX HOPM, TPH-
BUTHE HAaBBIKOB COCTABJICHWSI TPOIIECCYATBHBIX JIOKYMEHTOB, TOYUCHHS 3HAHUH
O CHCTEME TPAXKIAHCKOTO MPOIECCYyaTbHOTO MPaBa, O TPAKIAHCKUAX MPOIIeCCyallb-
HBIX TPABOOTHOIICHUSX, BUAX W CTAINAX CYIOIPOU3BOJICTBA, YMCHUE OCYIIECTB-
JSITh FOPUAMYECKYIO TTOMOIIh, TTPABOBYIO 3KCIIEPTH3Y MPOIECCYATbHBIX TOKYMEH-
TOB 1 OCYIIIECTBIIATH TIPABOBOE BOCITUTAHHUE.

B pe3ynbraTe 0CBOCHUS MUCITUIUIMHBI TPAKIAHCKOE MPOIIECCyalbHOE Tpa-
BO (TpakIaHCKUH TTpoliecc) 00ydaronuics JOJIKEH:

3HATD:

— HOPMaTHBHO-TIPABOBYI0 OCHOBY TPa)JaHCKOTO IPOIECCYaIbHOTO

pasa,;

— MOHSATHE | OCOOEHHOCTU CTPYKTYPBI TPa)kIaHCKO-TIPOIECCYaTbHBIX
HOPM;

— OCHOBHBIE HavaJla HAyKu TPa)KJaHCKOIO MPOLIECCYaIbHOTO IIPaBa,

— aKTyaJIbHbIE BOIPOCHI PETYJIUPOBAHUSI TPAXKIAHCKOTO CYIOIPOU3BOI-
CTBa,

— MPaBOBYIO MO3UIHMIO BBICIIMX OPraHOB CyJEOHOW BIIACTU B 00JIaCTH

IPaXTaHCKOTO CYJOTIPOU3BOICTBA;
YMETH:

— OTEPHUPOBATh TMOHATHSIMH TPAKIAHCKOTO TMPOIECCYATbHOTO IpaBa
Y IPABUWJIBHO UX HUCTIOJB30BATh;

— TPaBUIILHO MPUMEHSATH HOPMBI TPAXKAAHCKOTO TPOLIECCYATLHOTO MPaBa;

— MPaBWIBHO TOJIKOBaTh HOPMbI IPaXKJAHCKOTO MPOIIECCYaTbHOTO NPaBa;

— NPUHUMATh PEIICHUS U COBEPIIATh FOPUINUECKU-TPAMOTHBIE IEHCTBUS
Ha OCHOBE TPaKJaHCKHUX MPOLIECCyaTbHBIX HOPM;

— JaBaTh KBATM(UIIMPOBAHHBIE 3aKIIOUEHUS U KOHCYJIbTAIUU MO BOIPO-
cam CcyeOHOM 3aIlUTHI;

— NPaBUIILHO COCTABIISATH U OPOPMIIATH MPOLIECCYaTbHbBIE IOKYMEHTHI;
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BJIAJIETD:
— IPaXIaHCKOW MPOLIECCYaTbHON TEPMUHOJIOTHUE;
— HaBbIKaMH aHaJIN3a MPOLECCYAIbHBIX NMPABOOTHOLICHUNA U IMPOIECCY-
aJIbHBIX JICHCTBUM;
— HaBBIKAMH PabOThI C MPOIECCYATbHBIMU JOKYMEHTAMU;
— HaBbIKaMM MPUMEHEHHUSI TPAXKIAHCKUX MPOIECCYATIbHBIX HOPM;
— HaBbIKaMH aHAJIM3a CyACOHON MPAKTUKHY;
— HaBBIKAMH TTOMCKA M aHAJIN3a y4eOHOW M HAYIHOH JINTEPATYPHI.
CoBpeMeHHas KU3Hb, JUKTYSl CBOU YCJIOBHS, YBEIIMYMBACT MOTPEOHOCTH
B IOPUIMYECKUX 3HAHUSX U UX KadecTBe. Bce Oosbliiee KOMTMYECTBO CYOBEKTOB
TPaXIAaHCKOTO 000pOTa HYXKIIAETCS B 3aIIMTE CBOMX IMPaB, IMMyTEM OOpaIICHUS
K cy1e0HOM BiacT rocyaapcTsa. ['paxkaaHckoe mpoleccyaibHOe MpaBo MpU3Ba-
HO 00€CTEeUnTh PErJIaMEHTAIMIO 3alllUThI MPaB MyTeM OCYIIECTBJICHUS MPaBOCY-
nus. Hacrosimee yaeOHOe mocoOne CrocOOCTBYET YCBOSHHIO 3HAHUN IO T'pak-
JTAHCKOMY TPOIIECCYaAIbHOMY TpaBy (TpakIaHCKOMY TPOIIECCY), KOTOPbIE BO3-
MOKHO MPUMEHATH B PAKTUYECKOU IEATETbHOCTH.



§ 1. ITonsiTHe M NPUHIUNBI IPAXKIAHCKOI0 MPOLECCYaTbHOI0 NPaBa

|. B Poccuiickoit denepamnmu CymecTByeT HECKOILKO (OpM 3alUThI TIPaB
(oxpaHsieMbIX 3aKOHOM CBOOOJI M1 HHTEPECOB), CyAcOHas (popMa 3aLTUTHI SBISETCS
caMOil OCHOBHOM W pacmpocTpaHeHHOW u3 HuX. lIpaBocyame ocyiiecTBisieTcs
TOJIBKO Cy/JaMH OOIed IOPUCIUKIMU W apOUTPaKHBIMH CyAaMH, BMECTE C TEM
4. 2 c1. 118 Koncruryuun PO onpenenuna, uro cynebHas Biacts B Poccuiickoit
Penepany OCYIIECTBISIETCA MOCPEACTBOM KOHCTUTYLMOHHOTO, IPAKIAHCKOTO,
aJIMUHUCTPATUBHOTO M YTOJIOBHOTO CYIOIMPOU3BOJCTBA. ApOUTPaKHOE CYIOTPO-
M3BOJCTBO He HazBaHO Koncturynuen PO, uro, B cBOIO ouepeb, TOPOAUIO JUC-
KYCCHIO O TOM, KaK COOTHOCSITCSI TOHSITUSI «TPAXKJAHCKUI MTPOLIECC» U «TPaK]IaH-
CKoe cyaonpou3BoacTBo». Mcxons w3 tonkoBanuss HopMm Koncturynum PO,
MOKHO CJHI€JIaTh BBIBOJ O TOM, YTO MOHATHUE «TPAXKIAHCKOE CYIONPOU3BOJICTBO»
BKJIIOYAET B ce0s JiBa BHUJIA MpoIlecca: TPaKIAHCKUN U apOuTpaxHbIi. ['paknaH-
CKUI IpoLecc — 3T0 0c00asg Gpopma OTIPABIEHUS TPABOCYAMS, ONPEACIISIONIAs
MOPSIIOK MPOU3BOJICTBA IO TPAKIAHCKUM, CEMENHBIM, 3€METbHBIM, >KIIIHAIIHBIM,
TPYZOBBIM CIIOpaM, a TakKe MPOU3BOJCTBO IO JieJiaM, BO3HHMKAIONIUM W3 ITyO-
JIMYHBIX TPaBOOTHOILLIEHUH, U JejIaM 0COO0Tr0 TPOU3BOICTBA.

['paxxmaHckuil MPOLECC — ITO COBOKYITHOCTH IPOLIECCYAIBHBIX JIEUCTBUN
Y IPAaBOOTHOIIEHUH, YPETYJIMPOBAHHBIX HOPMAaMH TPAXAAHCKOTO MPOILECCYyallb-
HOTO IpaBa, BO3HUKAIOMINX MEXTY CYAOM U JPYTUMHU CYObEKTaMU MPU PaCCMOT-
PEHUU U pa3pelieHUuU TPaKIaHCKOTo Jieia cyJaMu oOuied ropucaukiuu. ['pax-
JAHCKOE MPOLECCYyAIbHOE MPAaBO HEPEIKO HA3BIBAIOT I'PAXKIAHCKHAM MPOLIECCOM,
OTOXAECTBIISIS IBA 3TUX MTOHSATUSL.

B cBoro ouepenp, rpakIaHCKOe MPOLECCYATbHOE ITPAaBO — 3TO COBOKYII-
HOCTb HOpPM TpaBa, PETYIUPYIONIMX TOPSIOK BO3OYXKIEHHUS, PACCMOTPEHUS
U pa3pelieHus CyJJOM IPaKIaHCKUX JIeTl, IEPECMOTpa CyIeOHBIX TTOCTAHOBIICHUH,
a TaK)Ke MPUHYAUTEIBHOTO UCIOJHEHHS CyJeOHBIX MOCTAaHOBJIEHUH. 311ech clie-
IyeT MOSICHUTh, YTO TPAAULIMOHHO HCIOIHUTEIHLHOE MPOU3BOACTBO BKIIFOUAETCS
B I'PAKJIAHCKUI MPOIIECC, OJIHAKO B MOCJIEAHEE BPEMS BCE Yallle TOBOPSAT O TaKOi
CaMOCTOSITEJIbHOM OTpaciu MpaBa, KaK MCIOJHUTEIbHOE MPaBO, MOTOMY KaK HC-
MOJIHUTEJIbHOE TIPOU3BOJICTBO PETYIUPYETCS OTACIbHBIM U IIUPOKUM KPYrom
HOPMAaTUBHBIX aKTOB, U HAPABJICHO HA UCIIOJIHEHUE HE TOJILKO Cy/IEOHBIX TTOCTa-
HOBJICHUM, BRIHECEHHBIX CyJIJaMU OOIIeH FOPUCIUKIINH.

Il. Kak wu3BecTHO, CaMOCTOSITEIbBHOCTh JIFOOOM OTpaciid OINpeaesieTcs
B IIEPBYIO ouepenb cnenupukor ee mpenMera u Merona. IlpeagmeToM rpaxnas-
CKOTO MPOIIECCYATBHOTO TIpaBa SIBJISIFOTCS OOIIECTBEHHBIE OTHOIIECHUS, BO3HUKA-
fole B cepe TPakIaHCKOTO CYIOMPOU3BOJCTBA (TPaKIAHCKOTO IpOIiecca).
OTH OTHOLLIEHWS BO3HHUKAKOT B PE3YJIBTATE OCYLIECTBIEHUS ACSITEIBHOCTU CY/a,
JML, YYaCTBYIOUIMX B MPOLECCE, OPraHOB, OCYIIECTBISIIOIIUX HCIIOJHEHUE CY-
NeOHbIX pereHui. ['pakaanckue mpolieccyaibHble MPAaBOOTHOIICHUS 00JIaatoT
CJICTYIOIIMMHU OTJIMYUTEILHBIMU YePTaAMU:



1. MoryT BO3HHKHYTH TOJIBKO MEXKIY IBYMS CyOBEKTaMU — MEXIY CyIOM
1 JIIOOBIM JAPYTUM YY9aCTHHUKOM TIpOIecca, T. €. 00sS3aTeIbHBIM CyOBEKTOM SIBIISI-
€TCs CyJl KaK OpraH rocyJJapCTBEHHOM BJIACTH.

2. CyOBeKTBI TPOIIECCYaTbHBIX TIPABOOTHOIIICHU HEPABHOIIPABHBI.

3. [IpomeccyaibHbIE TIPABOOTHOIICHHSI BO3HUKAIOT TOJBKO B CBSI3M C Pac-
CMOTPEHHUEM TPAXKIAAHCKOTO JIeJa, CIIy)KaT MEXaHU3MOM OCYIIECTBJICHUS IIPaBO-
CyIIUs U CPEACTBOM OCYILIECTBIICHHS IPAXKAAHCKOTO IIPOLIECCYATbHOTO MPaBa.

I'paxxnanckue mpoleccyaibHble MPABOOTHOIICHUSI — 3TO YPETyJIUPOBaH-
Heie HopMmamu [TIII oOmiecTBeHHBIE OTHOIICHUS MEXKIY CYIOM | KaXKIbIM
U3 YYaCTHUKOB MPOLECCA, BOZHUKAIOIINE B PE3YJIBTATE UX MPOLECCYAIbHBIX JIEH-
CTBUI M HANPABIICHHBIE HA JOCTIXKEHHUE LIETU IPaKIAHCKOTO CYJONPOU3BOICTBA
(mporecca).

MeTon rpaKIaHCKOro MPOLECCYaTbHOIO MpaBa TPATAULIMOHHO ONPEIEIISIOT
KaK HMIIEPaTUBHO-ANCIIO3UTUBHBIN, KOTOPBIM XapaKTEPU3yeTCs COOTHOLIEHHUEM
BJIACTH Y TTOJTYMHEHUS CO CBOOOI0M M paBHOMNPABUEM 3aUHTEPECOBAHHBIX B UCXO/IC
nena jui. Crnenuduka METoa OTPakaeT CIOCOOBI BO3JEHCTBHS TPAXKAAHCKOIO
MPOIECCYAILHOTO TpaBa, 0OYCIIOBIMBAET CBOEOOpazne €ro MPUHIMIOB. MeToj
MIPABOBOIO PETYJIUPOBAHUS MOYKHO OXAapaKTEPU30BaTh C JIBYX CTOPOH: C OJHOMN
CTOPOHBI 00s3aTEIBHBIM U PEIIAIOIINM CYOBEKTOM MPOILIECCYATbHBIX MPABOOTHO-
LICHUU SBJISIETCS CY/Jl, IPUHUMAIOIIUN OT UMEHHU FOCYAApCTBA BIIACTHOE PEILEHUE,
MOJJIEKAIEE B HEKOTOPBIX CIIydasxX MPUHYAUTEIBHOMY HCIOJIHEHUIO; C JIPYrou
CTOPOHBI — BOBHMKHOBEHHME TPaKJIaHCKOIO MpOoIecca, ero pa3BUTHE, MEPEXO] OT
OJIHOM CTaJ1M K JIPYroi 3aBUCUT OT BOJIM 3aMHTEPECOBAHHBIX JIUII.

I1l. Cuctema rpak1aHCKOTO MPOIECCYaTbHOTO MpaBa COCTOUT U3 0OIIeH
1 0coOOeHHOM yacTeil. B o0melt yactu cogepxarcsi 001IMe MOJ0KEHUS: TPUHIIN-
bl MPaBOCYUSI, MOJIBEIOMCTBEHHOCTb, CYOBEKTHI MPABOOTHOIICHUM, I0Ka3a-
TeNbCTBA. B 0COOEHHON 4YacTH — COBOKYITHOCTh HOPM IpaBa, PETyIUPYIOIINX
pa3MYHbIE CTAIUU U BUbI TPAXKIAHCKOTO MPOIECCA.

V. OcHoBomoararommM HCTOYHUKOM TPaKIaHCKOTO MPOIECCyaIbHOTO
npaBa sBasercs Koncturymus P®: cr. 19, 22,26,32,47,118—123 3akperisiroT
BaXHEHIIINE MPUHITUIIBI CYONIPOU3BOJICTBA, IIPABO TPaXK/laH Ha CyAeOHYIO 3alllu-
Ty. 3aKOHOJIaTEIBCTBO O CYJOYCTPOMCTBE U CYIOMPOU3BOACTBE OTHECEHO K BEJIE-
Huto PO. CrenyrommM 1Mo 3HAYEHUI0 HCTOYHUKOM TPAXKIAHCKOTO MPOLECCyalb-
HOTO TIpaBa SIBJSIFOTCS (hefiepaibHbIe KOHCTUTYIIMOHHBIE 3aKOHBI, B YACTHOCTH:
«O cynebHoit cucreme PDy», «O BepxoBnom Cyne Poccuiickoit denepanumy,
['paxxmanckuii mporeccyanbHblii kojeke P®, kotopeidi Obu1 mpussT B 2002 T.,
BBeJieH B nerictBue 1 ¢eBpana 2003 r. Taxke HCTOUHMKAMH TPaXIaHCKOTO MpoO-
[IECCYaJIbHOTO TIpaBa SABISIOTCA (eaepalbHble 3aKOHBI: «O MHPOBBIX CYIBSIX),
«O BoeHHBIX cymax Pdy», «O0 HCTIOTHUTETHHOM TPOU3BOACTBE», «O CyneOHbBIX
npucrtaBax», Hamoroseii kogexkc PO, copepxaiinii HOpMbl O TOCYAaPCTBEHHOU
MONUIMHE, U JIP.

V. Oco0eHHOCTh AEUCTBUS TPAKIAHCKOTO TIPOIECCYaTbHOTO 3aKOHA BO Bpe-
MEHH 3aKJIF0YaeTCsl B TOM, YTO HE3aBUCUMO OT BPEMEHU BO3OYKIEHUS TpaXaaHC-
KOT'O JieJia MPU COBEPIIICHUHN MPOIECCYATbHBIX JIEHCTBUN MPUMEHSETCS MPOIIECCy-
QJIbHBIA 3aKOH, JIEHCTBYrOLMI B 3TOT MOMEHT (4.3 cr. 1 I'TIK P®). [lelicTBue
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IIPOLIECCYANILHOTO 3aKOHA B MPOCTPAHCTBE M IO KPYTy JIMIL 3aKIIOYACTCS B TOM,
YTO MPOLECCYAIbHBIE HOPMBI  JEHUCTBYIOT  Ha Teppuropur  Bcen PO
U npuMeHstoTces Becemu cynamu PO. Ilpu coBepuieHnn Kakoro-aubo Imporeccy-
QJIBHOTO JIEMCTBUS MPUMEHSETCS 3aKOH MECTa COBEPILECHHU 3TOro nercreus. [Ipo-
LIECCYaAJIbHBINA 3aKOH JIEHCTBYET Ha BCEX CyOBEKTOB, HAXOAIINXCS HA TEPPUTOPUH
P®, BkiItO4as MHOCTPaHHBIX T'PaXK/IaH, JIMIL C IBOMHBIM I'PaXJaHCTBOM U JIUL O€3
IPaXIaHCTBA, T€ K€ IIPABUJIA JEUCTBYIOT U ULl FOPUINYECKUX JIULL.

I'TIK PO pomyckaeT NpUMEHEHHME aHAJOTMH 3aKOHA W aHAJOTMU IIpaBa
(4. 4 ct. 1 TTIK P®). Ananorusi 3akoHa NPUMEHSIETCS B TOM CiIy4ae, €CJIU BO3-
HUKILEE IPABOOTHOLICHHME SIBISIETCA TIPAXKIAHCKUM IIPOLECCYaJbHBIM, OTCYT-
CTBYET HOpMa IIpaBa, peryJupyrolas JaHHbIE OTHOILEHHUS, B TO )K€ BPEMs €CTb
HOpMa IIpaBa, PETyJIUPYIOIAsl CXOAHbIE OTHOLIEHUS, TOT1a BO3HUKILINE MPABOOT-
HOILICHUS PEryJIIMPYyeTCs Ha OCHOBE 3TOM HOPMBI IIpaBa. AHAJIOTUS MpaBa puMe-
HSETCSl B TOM CIIy4ae, €CJIM BO3HUKILIEE IPABOOTHOILLEHUE SIBISIETCS TPAXKAAHCKUM
IIPOLIECCYaIbHBIM, OTCYTCTBYET HOpPMA IPaBa, PETYJINPYOLIAs JaHHBIE OTHOIIE-
HUs, U OTCYTCTBYET HOpMa IIpaBa, PETYIMPYIOMIAs CXOAHbIE OTHOLIEHUS, TOT/A,
BO3HUKILKE NPABOOTHOILIECHUSI PETYIHUPYIOTCS HUCXOASA W3 MPUHIUIIOB TPaK/IaH-
CKOI'O IIPOLIECCYaJIbHOTO IIPaBa.

VI. [IpuHuunel rpa’kaaHCKOro MPOLECCYalIbHOIO IMpaBa OTPAXKAIOT OCO-
OEHHOCTH OOILECTBEHHOM *U3HU U OCOOEHHOCTH OTPACIH, SBIISISICH €€ OCHOBO-
NIOJIATAFOIIMMHU ITOJIOKEHUAMHU. M3BECTHO, YTO NMpaBOBBIE NPHUHLMIIBI MTOAPA3/Ie-
JISIFOTCS 110 IOPUAMYECKOM CHJIe MX MCTOYHUKA: HA KOHCTUTYUMOHHBIE M TIPUHIIN-
Ibl, 3aKPEIJIEHHbIE MHBIMH HOPMATHBHBIMU aKTaMU; a TAKXKE 10 chepe NeHCTBUS:
Ha 00ILeNpaBOBbIE, MEXKOTpACIEBble, UHCTUTYIIMOHANbHBIE. KpoMe Toro, mnpuH-
LUIIBl TPAXKJTAHCKOIO MPOLECCYATIbHOIO IpaBa MACIATCS HA OpraHU3alMOHHO-
IIPABOBBIE U MPOIECCYATbHO-TIPaBOBbIE. K KOHCTUTYLIMOHHBIM MPUHIUIIAM OTHO-
CATCS: PUHLMI 3aKOHHOCTH, OCYILECTBJICHUS MPABOCYAUS 110 IPAXKIAHCKUM Jie-
JlaM TOJIBKO CYZIOM, HE3aBHCHUMOCTH CYJIEH, IJIaCHOCTH, PABEHCTBA BCEX NEPE] 3a-
KOHOM H CYJIOM, COCTSI3aTE€JIbHOCTH U PABHOIPABHS CTOPOH B IPAKIAHCKOM IIPO-
1ecce, JOCTYMHOCTH cyAeOHOoM 3amuThl. K mpuHIMIaM, 3aKperyieHHbIM HEmNo-
CPEICTBEHHO B IPaKJIaHCKOM IPOLECCYAIbHOM 3aKOHONATEIbCTBE, OTHOCATCS
IPUHLMII COYETAHUE EAVMHOINYHOTO U KOJJIETHAIbHOTO PACCMOTPEHHUS TPaXKIaH-
CKHX JIeN B Cy/1aX, HAIMOHAIBHOIO S13bIKa CYJIONIPOU3BOICTBA, TUCIIO3UTUBHOCTH,
YCTHOCTH, HEIIOCPEACTBEHHOCTH U HEIIPEPHIBHOCTH.

KoHTpoJibHBIE BOIPOCHI:

1. [loHsTHE rPAKAAHCKOTO MPOLIECCYATLHOTO MPaBa.

2. [Ipeamet u METO IrpakJaHCKOTO MPOILECCYalIbHOTO MPaBa.

3. Cucrema rpaxaaHcKoro MpoLeccyaibHOTO Mpasa.

4. VICTOYHMKH TPaXkJIaHCKOTO MPOIECCYaTbHOIO MIPaBa.

5. lleiicTBrE Tpa)IaHCKOTO IMPOLECCYAIbHOTO 3aKOHA BO BPEMEHH, IIPO-
CTPaHCTBE U MO KpPYyry JML. AHAJIOIHs 3aKOHA M MpaBa B IPakJIaHCKOM IIpoLec-
CyaJIbHOM IIpaBe.

6. [IpuHIMIIBI TPaXkAAHCKOTO MIPOLECCYaTBLHOTO MpaBa.
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§ 2. [lonsiTHE IPAKTAHCKOTO MPOIIECCA, €0 321a4H, CTATUN U BUAbI

|. B npensiayinem naparpade ObII0 MPOBEACHO COOTHOIIEHUE TAKUX TTOHS-
TUH, KaK «TPAXKTAHCKHUU MPOLIECCH U «TPAXKIAHCKOE CYAOIPOU3BOJACTBO», U ClIE-
JIaH BBIBOJI O TOM, YTO TPa)XIAHCKOE CYJONPOU3BOJICTBO BKIIOYAET B CE€0sl rpak-
JAHCKUW M apOUTpaxHbIi mporiecc. B To jxe Bpems B iuTeparype (B HEKOTOPBIX
CIIy4asix) 3TH TOHITHS YITOTPEOJISIOTCS KaK TOKIECTBEHHBIC. | paXk TaHCKUI TIPO-
LIECC OIPENENICH HAMM KAK COBOKYITHOCTH ITPOLIECCYAJIbHBIX JIEUCTBUM U IPABO-
OTHOILICHUH.

[IpaBocyaue Mo rpakJaHCKUM JieJaM IpeJCTaBisieT co0oi mpolieccyalib-
HBI TIOPSZIOK, KOTOPBIA CHAOKEH ONpPEICIICHHBIMU TapaHTUSAMU JIJIS JIUII, y9acT-
BYIOILIMX B JIEJI€, HAIIPABJICHHBIA HA MOJHOE, BCECTOPOHHEE PACCMOTPEHHUE JIeTa
U BBIHECEHHE 00OCHOBAHHOTO U 3aKOHHOTO petienus. [IpoieccyalibHbIi OpsSaok
ycranoBieH BITIK P® mnyrem 3akperuienust nopsaka U (OpMbI COBEPIIECHUS
IIPOLIECCYATbHBIX JCUCTBUU JIMIIAMH, YYACTBYIOIIMMH B IIPOLIECCE U CYJIIOM,
a TAaK)K€ FHOPUAMYECKUX IIOCIEACTBUM HMX COBeplLIeHHs. Bce mpeaycMoTpeHHbIE
IPAXKIAHCKUM ITPOLIECCYAIBHBIM 3aKOHOM JIEWCTBHUS CyJl U YYaCTHUKH ITpolecca
COBEpULIAIOT B XOJ€ paccMoTpeHus Aena. COBOKYIMHOCTh 3TUX JICUCTBUU U IIPABO-
OTHOINICHUM TIPEJICTABISIET COOOM TpaXkIaHCKUIA TTPOLIECC.

Ber. 2 TTIK PO onpeneneHbl OCHOBHBIE 33la4dl U LIEJIM TPAKIAHCKOTO
mpouecca. 3aga4aMy rpaKIaHCKOTO MPOLECCA SBIBIFOTCS MPABUIIBHOE U CBOEBPE-
MEHHOE PACCMOTPEHHE W pa3pelleHHe TpakIaHCcKux nen. CBOEBPEMEHHOE pac-
CMOTPEHHE TPAXKIAHCKUX JIEI IIPEAINOIIAraeT UX PACCMOTPEHUE B YCTAaHOBJICHHBIC
3aKOHOM CpokH. CyJ HE TOJIBKO paccMaTpUBAET, HO U pa3pellacT I'Pa)KIaHCKHUE
JIeJ1a, YTO SIBJIIETCS HanboJiee BaXKHOM 3a/1a4eil TpaXk1aHCKOTro MPOoLEeCca.

[{enn rpa)xaaHcKoro npouecca B EPBYI0 0YEPEIb HAIIPABIICHBI HA 3ALLIUTY
HApYIICHHBIX U OCMIApPUBAEMbIX IpaB, CBOOO M 3aKOHHBIX MHTEPECOB TPaKIiaH,
opranmzaiuii, mpaB u unrepecoB Poccuiickoit denepannu, cyobektoB Poccuii-
ckoit Denepariy, MyHUIIMTAIbHBIX OOpa30BaHUM, APYTUX JIUI, SBIISIOIIMXCS
CyOBbEKTaMH TPaXKITAHCKUX, TPYAOBBIX WM WHBIX MPABOOTHOIICHUMN, a TaKxkKe
IpaXkJIaHCKOE CYAONPOU3BOJICTBO JIOJKHO CIIOCOOCTBOBATh YKPEIUIEHUIO 3aKOH-
HOCTH W TIPaBOMOPSIKA, MPEIYNPEKICHUIO MPABOHAPYIICHUH, (OPMUPOBAHUIO
YBAXKHUTEJIBHOIO OTHOILLIEHUS K 3aKOHY U CYAY.

Il. Ppaxknanckuii mporiecc, Kak JBUKEHHE IOCTYIATEIbHOE, COCTOWT
u3 craguid. Ctagueldt Ha3bIBAIOT OMPENENICHHYIO YacTh MpoIecca, 00bEIMHEHHYIO
COBOKYITHOCTBIO TPOLECCYATbHBIX JICVCTBUM, HAMPABICHHBIX HA JIOCTHKCHUE
CaMOCTOSITENIbHOM (KaK TPaBWIIO, OKOHYaTeabHOM) 1enmu. Craausi mporecca 3a-
KaHYMBAETCSl BBIHECEHHWEM CYJEOHOTO TOCTAHOBJICHHUS, M 3TO BIIEYET 3a COOO0M
MPEeKpaIlllEHue MPOLECCYaJbHBIX IMPABOOTHOLIEHUI Ha JaHHOM Jtamne. Jlrobas
CTaJMs XapaKTEPU3YETCs 3aBEPLIEHHOCTBIO U BBIMOJIHSACT MPUCYIINE €M 3a1auH,
HAIIpUMEp, Pa3pelInTh CIOpP IO CYIIECTBY, PACCMOTPETh XKajuo0y Ha pelieHue
WJIM OTIPEEIICHHE U T. [I.



['paxmanckuii nmpoiiecc ASTUTCS Ha CAeAYIOUINE CTaIuu:

1. PaccmoTpenue nena B cyjie IepBOi MHCTAHIMK (BKIIIOYAET B ce0sl BO3-
OyXJeHHe Jema, ero MoJAroTOBKY K CyJIeOHOMY pa3OupaTebCTBY, pACCMOTPEHUE
IO CYILIECTBY, BRIHECEHHUS PEIICHUS WM WHOTO 3aKIIFOYUTENILHOTO Cy/1Ie0HOTO 10~
CTaHOBJICHHS ).

2. [Ipon3BOACTBO B CyJe ameuIAIIMOHHOW MHCTAHIUU (TIEpecMOTp Cyaeo-
HBIX MOCTAHOBJIECHUMN, MPUHATHIX O MEPBOMl MHCTAHIIMK U HE BCTYIUBIIUX B 3a-
KOHHYIO CUJTY).

3. [Ipon3BOACTBO B CyJie KacCaIMOHHOW (TIEPEeCMOTp CyIeOHBIX MOCTAaHOB-
JICHWH, BCTYNHUBIIKMX B 3aKOHHYIO CHITY, TIPY YCIIOBUH, YTO OBUIA HCIIOJI30BAHbI
HHBIE CIIOCOOBI 00KAJTIOBAHNSA).

4. TlepecmoTp B mopsake Haazopa (nepecmotp Ipesuanymom BC PO cy-
JeOHBIX TOCTAHOBJICHU, BCTYITUBIIUX B 32aKOHHYIO CUITY).

5. [lepecMOTp BCTYNMBIIMX B 3aKOHHYIO CHIIy CYJIEOHBIX aKTOB IO BHOBb
OTKPBIBIIMMCSI 1 HOBBIM OOCTOSITEIbCTBAM (TIEpECMaTPUBAIOTCS Cy1€OHBIE aKThI,
BCTYINMBIIIKUE B CUITY, TEM CYJIOM, KOTOPBI BBIHEC PEIlIEHUE, TMO0 TeM, KOTOPHIii
pelieHre U3MEHUIT U BBIHEC HOBOE; K BHOBb OTKPBIBIIUMCSI 00CTOSTEILCTBAM OT-
HOCSITCSI OOCTOSITEIbCTBA, KOTOPBHIE CYIIECTBOBAJIIM B MOMEHT PACCMOTPEHHUS Jie-
Ja, HO HE ObUIM M3BECTHBI; K HOBBIM OOCTOSITENILCTBAM OTHOCSITCSI TE€, KOTOPbHIE
MOSIBUJIMCH ITOCIIE PACCMOTPEHUS U pa3pelIeHHMs JIeja M0 CYIIECTBY).

6. UcromHUTEIPHOE TIPOU3BOJCTBO (HA JAHHOW CTAaauu CyJAeOHBIC aKThI
MOJIJISKAT MPUHYTUTEIBHOMY UCTONHEHUI0. OOpaTM BHUMAaHHE, YTO PELICHUE
MOKET OBITh HCHOJHEHO B JOOPOBOJILHOM IMOPSJIKE, a TAKXKE CYIIECTBYIOT CY-
JeOHbIE TOCTAHOBJICHUS, KOTOPhIE HE MOICKAT MPUHYAUTEILHOMY UCIIOJIHEHUIO
B CHILy OCOOCHHOCTEH pa3pelIeHHbIX CYJIOM MaTepUaIbHBIX MPABOOTHOILIEHU).

OcHOBHOH cTaauel SIBISETCS pacCMOTPEHHUE U pa3pelleHue Jena B CyHe
MEepPBOIl MHCTAHIIMK, KOTOPYIO MPOXOAUT Kaxkaoe TpeboBanue. Cyj mepBod WH-
CTaHIIMU YCTAHABJIMBACT IOPUIUYECKH 3HAUMMbBIC OOCTOSTEIHCTBA W BHIHOCUT
pelieHne, KOTOPbIM BO3HUKIIUKM MEXIY CTOPOHAMU CIIOp pa3peliaeTcs Mo CyIlle-
cTBy. ['paskmaHckoe 7ero He 00s3aTebHO JODKHO MPOWTH BCE CTAIUU, HAIPH-
Mep, CYAOMPOU3BOJICTBO MOXKET 3aKOHUMUTCS Ha MEPBOW CTAJUU, €CJIM BbIHECEH-
HOE pEIICHHE CyJa He 00KajJoBaHO, MOCie 4ero OyaeT BO30YKIEHO HCIIOIHU-
TETbHOE TPOM3BOJCTBO (B TOM CIy4yae €CJIM JODKHUK HE UCIIOJIHUT PEIIeHUe
JIOOPOBOJIBHO).

B 10 e BpeMsi B IuTepaType CyIIECTBYIOT U WHbIE TOYKU 3PEHUSI OTHOCHU-
TEJIbHO KOJMYECTBA CTAJIUN TPa)KJAHCKOIo mpouecca. B yacTHOCTH, B KauecTBE
CaMOCTOSITENIbHBIX CTaIUi BBIICTSIOT BO30YXKICHUE TPAXKIAHCKOTO JeNa, TOJro-
TOBKY JIe/la K Cy/1IeOHOMY pa30upaTenbCTBY U pacCMOTPEHHUE Jiefa MO CYIIECTBY.
HekoTopsie aBTOpBI OJIpa3AeIsAiOT MPOLECC HE Ha CTaJuM, a Ha MPAaBONPUMEHU-
TEJIbHBIE LUKJIbI, KOTOPBIE 3aBEPIIAIOTCS BBIHECEHHUEM IPABOIPUMEHUTEIHLHOTO
aKra.

CrnenyeT OTMETUTH, YTO B JIFOOOH M3 YKa3aHHBIX HAMU CTaJHi CYIIECTBYET
COBOKYITHOCTb IPOLECCYaTbHBIX AEHCTBUI MO BO30YXACHUIO JIENa, MOATOTOBKE
Jienna K cyaeOHOMY pa3OupaTenbCTBy, a TAKKE €r0 pacCMOTPEHUS TO CYIIECTBY.
[ToaTOMY MOXHO CKa3aTh, UTO Ka)Jasi U3 CTaJIUi COCTOUT U3 HECKOJIBKUX YacCTEH
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(aTamoB): 1) BO30yxIeHUE /1eNa; 2) MOJAroTOBKa Jiena K CyJeOHOMY pa3ouparesib-
CTBY; 3) pacCMOTpeHHE Jiena 1o cymectBy. Kpome Toro, gaxke eciy npu Mmoaro-
TOBKE Jiela K CyJeOHOMY pa30oMpaTenbCcTBy OyAEeT MPEKpallleHO MPOU3BOJCTBO
10 JIeNTy, UCK OCTaBjeH 0e3 pacCMOTpEHMs], B UCKe OyleT OTKa3zaHO, 3TO OyneT
O3Ha4aTh OKOHYAHWE MPOU3BOJICTBA MO ey, HO HE TaKOW YacTH MPOU3BOJICTBA
B Cy/JIe TIEpBOM MHCTAHIINH, KaK IMOATOTOBKA JIefa K CyIc0HOMY pa30upaTeIbCTBY.

TpaaulMOHHO B Ka4e€CTBE CAMOCTOSITEILHON CTaIUU BBIJCISAIOT UCIIOTHU-
TEJbHOE MPOU3BOJICTBO, OJIHAKO B TOCIEAHEE BPEMsI BCE Yallle BBICKA3bIBAIOTCS
MHEHHSI O TOM, YTO HCIOJHUTEIBHOE MPOU3BOJICTBO €CIM HE CAMOCTOSITEIbHAS
oTpacib MpaBa, TO KAK MUHUMYM CaMOCTOSATENIbHAs OTpaciib 3aKOHOAATENIbCTBA.
['TIK P® comep>KuT HOPMBI, pETYIUPYIOLIUE UCIIOTHEHUE CY/IEOHBIX MOCTAHOB-
nenuit. OIHOM U3 33714 MPABOCYUS SBISIETCS 3alUTa MpaB, CBOOO U 3aKOHHBIX
UHTEPECOB TPaXKAaH, HO CyleOHOe pelieHrne 0e3 MeXaHW3Ma €ro HCIIOJHEHUS
HE cocOOHO (B OOJIBIIMHCTBE CIIy4aeB) BBINOJHUTH 3Ty 3a1ady. VCronHHUTEb-
HOE€ TIPOU3BOJICTBO BO30YXK/IA€TCS HA OCHOBE CYJCOHBIX aKTOB, CY/Jl SBJISIETCS O/I-
HUM M3 CYObEKTOB MCIOJHUTEIBHOTO MPOU3BOACTBA. BCce 3TO TOBOPUT B MOIB3Y
TOTO, YTO HCIOJIHUTEILHOE MPOU3BOJICTBO — OJIHA W3 CTAUN TPaxTAHCKOTO
nporecca. Bmecre ¢ TeM cymiecTByeT oTaenbHOe (M JOCTaTOYHO OOIIMPHOE) 3a-
KOHOJIaTeJIbCTBO 00 HCIIOJIHUTEIHHOM IMPOU3BOJICTBE, HANPABIEHHOE, HA UCIIOJI-
HEHUE HE TOJIBKO Cy/IE€OHBIX aKTOB, HO M aKTOB MHBIX OPraHOB, YTO CBHJIETEIIb-
CTBYET O CaMOCTOSITEIBHOCTH OTPACIM HCIOJHUTENBHOIO 3aKOHOJATEIbCTBA
(umu mpaBa). Ha maHHBIT MOMEHT OTHAEJICHUS MCHOJIHUTEIHLHOTO MPOU3BOCTBA
OT IPAXKJIAHCKOTO MPOIECCa HE MPOU3OLLIO.

['paxxmanckuil mpouecc — 3TO MPOU3BOJCTBO MO CIOPaM, BO3ZHUKAKOUIUM
HE TOJILKO M3 TPAXKJAHCKUX MPABOOTHOIIICHUM, HO TaK)KE€ U CEMENUHBIX, TPYIOBBIX
U UHBIX MaTEepUAIIbHBIX MPABOOTHOIICHUI, KPOME TOTO, B paMKax IPaKIaHCKOTO
Ipolecca paccMaTpUBAIOTCS Jiejia, BO3HMKAIOUIME W3 MyOJIMYHO-TIPABOBBIX OT-
HOILIEHUH, U JieJa 0co00ro Mpou3BOACTBA. J{JIsl KaX10r0 U3 MPOU3BOJCTB Mpeay-
CMOTpEHA CBOS IIpolieccyaiabHast Gpopma, 00yciaoBiIeHHAs 0COOCHHOCTSIMH MaTe-
pUANBHBIX MPABOOTHOILLIEHUN, PACCMAaTPUBAEMBIX B CYyJi€, YTO MO3BOJISIET BbIJE-
JIUTh HECKOJIBKO BUIOB MPOU3BOJICTB:

1. UckoBoe MpOM3BOJACTBO (XapaKTepU3yeTCs HAIMYMEM MaTepUabHO-
MIPABOBOIO CIOPa, B KAY€CTBE CTOPOH BBICTYIMAIOT MCTEI] U OTBETYHK, BO30OYK/Ia-
€TCsl MyTeM IMOJaYM HCKa).

2. [Tpon3BOACTBO TIO JIe7IaM, BO3HUKAIOIIAM W3 TTyOIHMYHBIX MPABOOTHOIIIC-
HUM (XapaKkTepu3yeTcs OTCYTCTBUEM CIOpa O MpaBe IPa)KAaHCKOM, HO HAITMYUEM
criopa o myOJIMYHOM TIpaBe, CTOPOHBI HA3BIBAIOTCS «3asBUTEIIbY) U «3aWHTEPECO-
BaHHbIC JIUI1a», BO30YKIAETCs MyTeM oaauu 3asiBiieHus). OTMETUM, YTO HOPMBHI,
pEeryupYIOIINe MPOU3BOJICTBO MO JieiaM, BOSHUKAIOIIUM U3 MyOJUYHBIX MPABO-
otHoweHuM, uckimounnn u3 ['TIK PO, teneps gaHHbI BUI CyaONIPOU3BOJICTBA
perymupyercss KAC P® (npunsrteim 8 mapra 2015 r.). [lomoOHble m3MeHEHUsS
MPOJIMKTOBaHBI MpoBoaUMON B Poccuu cyneOHol pedopMoi, KoTopas MOBJIEKIIa
3a co00# (OpMUPOBAHHUE OTAEITHLHOTO AJMUHUCTPATUBHOIO CYJIOMPOU3BOACTBA
(B coorBerctBUM O cT. 118 Koncturymuu P®), cuntaem nenecoodbpasznee uzy-
4aTh MPOW3BOJCTBO TIO JIeJaM, BOSHUKAIOIINM M3 MyOJIMYHBIX MTPABOOTHOIIEHUIN
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B paMkax agMuHUCTpatuBHOro npaa. KoAlIl P® napsay ¢ KAC P® takxe co-
JEPKUT NPOIECCYaTbHbIE HOPMBI, TOMHUMO HOPM MaTepUaibHOIO IIpaBa.

3. Oco0oe TpOM3BOJCTBO (XapaKTepHU3yeTCcsl OTCYTCTBUEM MaTepHaIbHO-
MIPABOBOIO CIOpa M, KaK CIEJACTBUE ATOMY, OTCYTCTBHEM CTOPOH C IPOTHUBOIO-
JIO)KHBIMH MAaTE€pPUAIbHBIMU HMHTEpEcaMu, B IMOPSAKE O0CO0O0ro MPOU3BOJICTBA
YCTaHABJIMBAETCS HAJTUYKME WM OTCYTCTBHE KaKOTro-TO IOPUIMYECKOTO (axTa,
K JIMLaM, YYaCTBYIOIIMM B J€Jie, OTHOCSTCS 3asBUTENb U 3aMHTEPECOBAHHBIE JIU-
113, BO30Y>KJIa€TCs IMyTEM TOJIa4M 3asiBICHMUS ).

B kauectBe kputepus kinaccupuKaui MPOU3BOJACTB HA BHUJIBI BBICTYIACT
0co0BIiT 00BEKT — MaTepHalIbHOE MPAaBOOTHOIIIEHHE. B crily oTCyTCTBHS 0C000-
ro 00ObEeKTa pacCMOTPEHHUSI B paMKax MPHUKA3HOTO W 3a0YHOTO IMPOU3BOJICTB UX
HEJb3s1 OTHECTH K OTAENBHBIM BHJIaM CYJONpPOu3BOACTBA. [Iprka3zHoe mpou3Bo/I-
CTBO XapaKTepHU3yeTCs YHPOIICHHOM MPOLELYypOll paccCMOTPEHUs, K CTOPOHAM
OTHOCSITCSL B3bICKAaTENb W JOJDKHHUK, BO30Y)KIAETCsl MyTEM IOJAa4yd 3asiBICHHS
0 BbIJ1aye CyZeOHOro nmpukasza. B 3a04HOM MpPOU3BOJICTBE CHOP paccMaTpUBAETCS
B OTCYTCTBHE OTBETUMKA, B OCTAJIHLHOM IMPUMEHSIOTCS MpaBujla UCKOBOTO MPOU3-
BojicTBa. BBeneno B ['TIK P® Takke 1 cCOOCTBEHHO YIPOILEHHOE MPOU3BO/ICTBO,
XapakTepu3zyroleecs: 0osiee MpocToil MPOLEAypOil pacCMOTPEHUs! CIIOPOB Ha OC-
HOBE JIOKYMEHTAJIbHO MPEJCTABICHHBIX JI0KA3aTeIbCTB O€3 BBI30BA JIMII, y4acT-
BYIOIIHX B JICTIC.

KoHTposbHbIE BONIPOCHI:
1. TToHsTHE TPAXKAAHCKOTO IIPOIIECCa U €ro 3a/1auu.
2. Ctaguu ¥ BUJBI TPAXKIAHCKOTO TPoIiecca.

§ 3. 'paxxnanckue npoueccyajibHble TPABOOTHOIIIEHUS

|. ['paxkxpanckoe mpoueccyaibHOE TPABOOTHOLIEHUE, KaK U JIF000€ Ipyroe,
BO3HUKAET MPU HAIMYUM CIEAYIOIIMX MPEANOChUIOK: HOpMa IpaBa, MpoIecCy-
aJlbHasl TPaBOCYOBEKTHOCTh M IOPUAMYECKUN (pakT. DTUMU FOPUINYECKUM (Dak-
TOM, KaK IPaBHWJIO, SIBJISIFOTCS MPOLIECCYAJIbHBIE JEMCTBHS WIM €IlE Yalle COBO-
KyIHOCTh IOpUAMYECKHX (DAaKTOB, T. €. ropuaudeckuii cocrtaB. CoObITHS Hemoc-
PENCTBEHHO HE BBI3BIBAIOT BOZHHKHOBEHHE IPOLIECCYAIBHBIX MPABOOTHOIICHHUH,
HO MOT'YT IIOCITy’KUTb IIOBOJOM JUIsl COBEPLICHMS ACUCTBHI, BJIEKYIIMX BO3HHK-
HOBEHHE IPOLECCYATbHBIX NPABOOTHOIIEHU. CMEpPTh OAHOW M3 CTOPOH BIICYET
BO3HUKHOBEHHE IMPABOOTHOILIEHUH MEXIY CYIOM U MPABOINPEEMHUKOM TOJIBKO
B TOM CITy4yae, €CJId OH BCTYIUT B Mpoliecc (MCTelr) JInOo OyAeT NpuBJeUeH B MPo-
1ecc cyzoM (oTBeTurK). Ecim ke B MaTeprallbHOM MTPaBOOTHOILLIEHUU MTPaBOIpe-
€MCTBO HEOIYCTUMO, TO MPOLECC MPEKPATUTCS Ha JIIOOOH CTaInu.

['paxxnanckue mpoueccyaibHble MPABOOTHOIIEHUS — 3TO OTHOIICHHUS,
YPEryJUpOBaHHbIE HOPMAMH T'PAKIAHCKOTO IMPOLIECCYAIbHOTO MpaBa, BO3HUKA-
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IOLIUE MEXY CYJIOM M YYaCTHUKAMH Mpoliecca MPU COBEPUICHUH UMH MPOIIECCy-
AJbHBIX JCUCTBHIA.

OOBEKTOM TIpakJaHCKUX MPOLECCYATbHBIX MPAaBOOTHOLICHUNA SIBIISIFOTCS
pa3IUYHbIE TIPOLECCyaIbHbIE JEHCTBUS, KOTOPBIC HAIIPABJICHBI HA CIOPHOE MaTe-
pUaITbHOE TPABOOTHOIICHHUE 10 MOBOAY COBEPIICHHS Pa3IUYHBIX MPOIECCyallb-
HBIX JCUCTBUIA U BO3HUKAIOT TPAXKIAHCKOE MTPOIIECCYaTbHBIX TIPABOOTHOIICHHS.

ConepkaHueM TPakJAaHCKOIO IMPABOOTHOILLIEHUS SIBISIOTCA MPOLECCYalb-
HBIE MpaBa U 00s13aHHOCTU. Pa3BuTHE MpolieccyaabHOro MPaBOOTHOIICHHUS POUC-
XOJUT B PE3YJIbTATE pea3alliy OTAEIbHBIX MIPAB U 00S3aHHOCTEN CYJIOM U y4acT-
BYIOILIMMH B Jienie ymnamu. Kaxnoe nmpoieccyanbHOE JEUCTBHE — 3TO OCYLIECTB-
JICHUE TIpaBa WX UCTIOJHEHUE 00SI3aHHOCTH U, BMECTE C TEeM, OCHOBAHUE JJIsi BO3-
HUKHOBEHHUS CJIEIYIOIIETrO MpoleccyalibHOro npaBoMouns. [lenouka s3tux nporiec-
CYaJIbHBIX JEMCTBUI U COCTABISIET COAEPKAHUE MPOLIECCYaTbHOIO MPAaBOOTHOILIE-
Hus. [IpoueccyanbHOe MPaBOOTHOLIEHHE CBSA3bIBAET BCEX €r0 YUYACTHUKOB, [IOTOMY
4TO JIF000E MPOLIECCYAIbHOE JEUCTBUE, COBEPILIEHHOE OJHUM U3 yYaCTHUKOB, BJle-
YeT MPABOBBIE MOCIEACTBUS HE TOJILKO ISl Cy/1a, HO U BIMSIET HA MPOIIECCyalbHbIC
1paBa U 00SI3aHHOCTH KaXA0T'0 IPYroro, y4acTBYIOIIETrO B MPOLIECCE JIMILIA.

[Tosxanmyiif, OCHOBHOM OCOOEHHOCTBIO TPAXKAAHCKUX IMPOIIECCYaIbHBIX Tpa-
BOOTHOIICHUH SABJISIETCS TO, YTO JJAHHBIE OTHOIIEHUSI HOCAT TOJIBKO MPABOBOM Xa-
pakTep, T. €. CYUIECTBYIOT B YCTAHOBJIEHHOW 3aKOHOM IMpoOLEcCyalbHOU (hopMme.
[IpoueccyanbHble NPaBOOTHOIIEHHUS BO3HUKAIOT B CBS3H C OCYIIECTBIEHUEM TOC-
yIapCTBEHHOM (PYHKIIMU MPABOCYIHS MO TPAXKIAHCKUM JeJiaM, U HE MOTYT CyIIe-
CTBOBATh BHE MTPABOBOU (HOPMBI.

TIpH3HAKH POIECCYATBHOM (OPMBI

1) 3akoHOaTENbHAS YPETYIUPOBAHHOCTE (TIOPSIIOK PACCMOTPEHHUSI U pas-
pelIeHus JeNl B CyJie PeryIupyeTcsl TPakJaHCKUM TPOIECCyaabHbIM 3aKOHOMA-
TEIbCTBOM);

2) IMITEPAaTUBHOCTD (YCTaHOBJICHHBIN TIOPSJIOK PACCMOTPEHHSI U pa3periie-
HUS J1e]1 00s3aTeNieH JIsl BCEX, M €r0 HapyIIeHUE MOXKET MPUBECTH K OTMEHE Cy-
JeOHOTO TIOCTAHOBJICHUS, HATIOXKEHHUIO mTpada u T. 11.);

3) neranbHas pazpadotka Beeit nponenypsl (I'TIK PD 3akpernena nocie-
JIOBATEJIbHOCTh COBEPIICHMSI ITPOLIECCYATbHBIX IEHCTBUN U COAEPKAHUE MPOLIEC-
CyaJIbHBIX IOKYMEHTOB);

4) yHUBEpCAILHOCTH TpolieccyanbHoi Gopmbl (ipeaycmorpena ['TIK PO
npoueaypa npeaHazHadyeHa AJisl PACCMOTPEHHUS JTH00bIX KaTeropuid Aei).

CyObeKkTamMu TpaKIaHCKUX MPOIECCYATbHBIX MPABOOTHOIICHUHN SBIISIOTCS
CyJ Y JIpyrie YYaCTHHMKH Mpoliecca, KOTopble 00Ja1atoT IpolieccyaibHON MpaBo-
u neecroco0HocThi0. Cya sABisieTCs 00s3aT€NbHBIM YYaCTHUKOM T'PaKIaHCKHUX
MPOLIECCYaTbHBIX OTHOIIEHUI, BMECTE C TEM HEJIb3s UCKIII0YaTh TOTO, YTO MEX]TY
HCTIIOM M OTBETYMKOM TaK)K€ MOTYT BO3HUKHYTH MPOIECCYaTbHbIE OTHOIICHUS,
IOMUMO T€X, KOTOPbIE Yy KaKJO0TO W3 HUX BO3HHUKAIOT C cyJoM. BooOiie rpax-

! I'pasxmanckwmii mporece: yued. mist ctya. By3oB / OtB. pen. B. B. Apros. M.: Bontepc
Knysep, 2017. C. 5.
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JAHCKHE TPOLIECCYaIbHbIE MPABOOTHOLIEHUSI XaPAKTEPU3YIOTCSI MHOTOCTOPOHHO-
CTBIO.

Il. B 3aBUCHMOCTH OT XapakTepa 3aMHTEPECOBAHHOCTH B UCXO/IE JeJia JIu-
113, YYaCTBYIOIIUE B MPOLIECCE, MOAPA3AEISIIOTCA Ha JBE TPYIIbIL: JIUIA, YYaCTBY-
IOLLIKE B JIENIE, U JIUIA, COACHCTBYIOIINE TPABOCY/IUIO.

JIuna, ydacTByromue B jele, 00J1a1al0T MaTepuaibHON U (UITK) TIPOLIeCcCy-
QJIbHOM 3aMHTEPECOBAHHOCTBIO B UCXOZE J€ja. 3aHUMAIOT 0C000€ IMOJIOKEHHUE
Cpelu APYrux YYaCTHUKOB MPOIECcca, OCYIIECTBICHUE UMU MIpaB U 00S3aHHOCTEH
OKa3bIBACT BJIMSIHUE Ha XOJ MPOIECCa: Ha €ro BO3HUKHOBEHHE, U3MEHEHUE, Tpe-
kpameHue. K nuiiam, ydacTBYIOIIUM B JIeJ€, OTHOCSITCS: CTOPOHBI (UCTEIl U OT-
BETYHK); TPEThH JIMLIA (3asBISIOUIME CAMOCTOSITENIbHBIE TPEOOBAaHUS HA TIPEIMET
Criopa | HE 3asBJIAIONINE CaMOCTOATEIBHBIX TpPeOOBAHMI Ha MPEIMET CIopa);
POKypop (oOparmarommiicss B Cy1 JJIA 3alIUThI TIPaB W UHTEPECOB APYTUX JIUI]
WIH IS Ja9d 3aKII0YCHUS TI0 JIeTy); OpraHbl TOCyIapCTBEHHOW BiacTu (0Opa-
HIaroLMecs B Cy/1 JUIsl 3allUTHI IIPAaB U UHTEPECOB IPYTUX JIUI WIA U Ja4M 3a-
KJIFOUCHHUSI 110 JICITY).

JIuna, copeCcTBYIONIME MPABOCYINIO, HE 3aMHTEPECOBAHBI B UCXOJIE JieTa
HU MaTepualbHO, HU IpoleccyanbHo. OKa3bIBAIOT COJIEWCTBHE IPABHUIBHOMY
1 OBICTPOMY pa3pelIeHUIO Jieia: CBUAETENb, IKCIEPT, CICIUAIUCT, MEPEBOIUHK,
MPECTABUTEb.

Kaxnoe u3 nuii, ygacTByroumx B fieie, ooaaaaET nporeccyalibHOM MpaBo-
U J1I€eCIIOCOOHOCTHIO (TIPOIECCYaTbHOM MPAaBOCYOBEKTHOCTBIO).

B cootBerctBuu co ct. 36 ['TIK P® rpaxnanckas npoueccyaibHasi MpaBo-
CIIOCOOHOCTH MPU3HAETCS B PABHOM MEpe 3a BCEMHU T'paKJaHaMU U OpraHU3allMs-
MU, KOTOpBI€ 3aKOHOJATeIbCTBOM P®D HajeneHsl mpaBoM Ha CyleOHYIO 3alIUTy
npaB, CBOOOJ U 3aKOHHBIX MHTEpecoB. ['paxknaHe HaIEJSAIOTCS MPaBOCIOCOOHO-
CTBIO C MOMEHTa poxJeHus. ClenyeT YyrO4HUTh, 4To 1o opranuzarusmu [ TIK
P® mnoHnMaer OpUAMYECKUX JUL, a TAKKE OPraHU3ALMH, KOTOPBIE CTATYCOM
IOPUANYECKOTO JIuIa He 0071a/1at0T (OpraHbl TOCYIapCTBEHHON BJIACTH, MECTHOTO
camMOympaBlieHus, OOIIeCTBeHHbIE 00benuHeHus). [lyis opranuzaiuii mporeccy-
aJibHas MPABOCTIOCOOHOCTh BOBHUKAET C MOMEHTA CO3/IaHMUSI.

[TporeccyanbHas J1eecrnocOOHOCTh JIJIsl OpraHU3alMM TaKXKe BO3HUKAET
C MOMEHTa CO3[aHMs, a sl TPAXKJaH 3aBUCUT OT YPOBHSI Pa3BUTHS CO3HAHUS
u Bosii. OTMETHM, UTO TpOoIlecCyalibHAsl AEECIIOCOOHOCTh TaK ke, KaK U Mpolec-
CyalibHas MPaBOCIIOCOOHOCTh, BO MHOTOM 3aBUCHUT OT JICECIIOCOOHOCTU U TMPaBO-
CIIOCOOHOCTH B MaT€pUaIbHOM TpaBe, T. €. CYOBEKT JEECOCOOHBIN C TOUKH 3pe-
HUSI MaTepUaIbHOTO TIpaBa OyIeT U MPOIIECCYAIbHO J1€eCITOCOOEH.

K nmonmHOCTBIO TpoIecCyalibHO J1€eCIIOCOOHBIM 3aKOH OTHOCHUT JIMII, JO-
CTUTIIMX Bo3pacTa 18 jieT, ycTaHaBiauBas MpU 3TOM MCKJIIOYEHUS, KOTrja JIHIla
MIPUOOPETAIOT JEeCIOCOOHOCTh B MOJTHOM 00BEeMe JI0 JOCTHKEHHSI COBEPIIICHHO-
JIETHSI — 9TO SMAHCHUTIAIUS U BCTyIUICHHE B Opak. [lomHOCTBIO mporieccyaibHO
JIeeCIOCOOHbIE JIMI[a MOTYT 3alllMIlaTh CBOM IIpaBa B CyA€ CaMOCTOSITEILHO
(m. 1,2 ct. 37 TTIK P®).

[IponieccyansHo HemeecnocoOHbIe — MaliosieTHue 10 14 net, a Takke nuia
pU3HAHHBIC HeleecrocoOHpIMU cyZioM. [IpaBa, cBOOOIbI U 3aKOHHBIE WHTEPECHI
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ATHUX JIMII B Cy/I€ 3alUIIAIOT UX 3aKOHHBIE npeactaButend (1. 5 cr. 37 I'TIK PD).
XoT4 ciexyeT OTMETUTD, YTO JIMIIA, TPU3HABAEMbIE HEJIEECTIOCOOHBIMU B MOPSIIKE
0c000ro MPOU3BOICTBA, TOJKHBI OBITh ITPUBJICYEHBI B MPOLIECC, & TAKXKE OHH 00-
Ja/1al0T TMPaBOM 00KaJOBAHMS, PUHATOTO CY/I€OHOTO PEUICHUs O MPU3HAHUU UX
HEIeeCTIOCOOHBIMH.

YacTnyHO NpOLECCyaabHO JEECIIOCOOHBIE — HECOBEPILIEHHOJIETHUE B BO3-
pacte ot 14 g0 18 net. [1o oOmiemy mpaBuily UX WHTEPECHI B Cy/I€ 3aIIUIIAIOT 3a-
KOHHBIEC MPEACTABUTENIN, MPU STOM HECOBEPIICHHOJETHUE TOJKHBI ObITh MpU-
BieueHsl B mporecc (1. 3 ct. 37 ['TIK P®). Ognako B ciydasx, IpeayCMOTPEH-
HBIX (eepabHBIMU 3aKOHAMH, T10 JIelaM, BO3HUKAIOIIUM U3 TPAKIAHCKHX, Ce-
MEWHBIX, TPYAOBBIX, IMyOJWYHBIX U T.J. MPaBOOTHOIICHHWM, HECOBEPILICHHOJIET-
HUE 3alUIIAI0T CBOU IPaBa CaMOCTOATENBHO, XOTS UX 3aKOHHBIE MTPEACTABUTENH
MOTYT OBITh TipuBJIeueHbl B mpotecc (1. 4 ct. 37 ['TIK P®). Hanpumep, monxas
Tpy/AOBasi J1€eClIOCOOHOCTh BO3HUKAET C 16 jieT, B 3TOM ciiyyae HECOBEPIIECHHO-
JIETHUM MOKET CaMOCTOSITENIBHO IIPEJICTABIIATh CBOM UHTEpPECH] B cyne. Mm ¢ 3a-
SBJICHMEM B CyJ] 00 SMaHCHUIMALIMM HECOBEPLICHHOJIETHUM TakXke MOXeT oOpa-
TUTBCS CaM.

OrpaHuyeHHO MPOLECCYaIbHO /1€eCIOCOOHBIE — TpakIaHe, MPU3HAHHBIC
TaKOBBIMHM TI0 penieHuto cyna. B coorBerctBuu cm. 3 ct. 37 I'TIK PO npasa
OTPAHUYEHHO JIEECIIOCOOHBIX 3AIIMILAIOT B CY/I€ UX 3aKOHHBIE MPEACTABUTEIN.
OpHako ciexyeT y4YuThIBaTh, UYTO CyJl OTPAHMYMBAET JI€ECIIOCOOHOCTH TOJIBKO
B OTHOLICHUH HEKOTOPBIX MUMYIIECTBEHHBIX MPaB, B OTHOLIEHUH CIIOPOB HEUMY-
IIECTBEHHOI'O XapaKTepa JaHHbIE IPaKAAHE MOJHOCTBIO J1€ECHOCOOHBI (TIpHUYeEM
KaK C TOUKHM 3pEHHsI MaTepuaibHOIO IpaBa, TaK U mpoueccyanbHoro). Cinenosa-
TEJNbHO, MO CIIOPAM HEMMYIIECTBEHHOI'O XapakTepa rpakgaHe, OrpaHWYCHHbIE
B JIEECIIOCOOHOCTH, BBICTYNAIOT B CyJI€ CaMOCTOSITENIHO (HAIpUMeEp, IO JesiaM
O pacTop:keHuU Opaka, eclIl OHM HE CBSI3aHbl C pa3/IelioM UMYLIECTBA; MO JeIaM
O 3aIUTE YECTH U JTIOCTOMHCTBA, 00 YCHIHOBJIEHUH U T. 1.). Kpome Toro, cnemyer
YUUTBIBATh, YTO TPaXKAaHE, OTPAaHUYEHHBIE B JIEECTIOCOOHOCTH, CAMOCTOSITEIbHO
BO3MEIAIOT MPUYMHEHHBIA UMU BpE.

[1l. B rpaxiaHckOM CyIONPOU3BOJACTBE HEOOXOJMMO pa3ivyaTh IJIABHOE
(OCHOBHOE) MPABOOTHOILIECHUE, a TAKXKE MPABOOTHOILECHUS, MPOU3BOIHBIE OT He-
r'0 — JIOTIOJIHUTENILHOE U CITyKE€OHO-BCTIOMOTaTeIbHOE .

I'maBHOE NMPaBOOTHOIIEHUE — CBS3BIBAET CYyJl CO CTOPOHAMM, BO3HHKAET
10 MOBOJIy PACCMaTPUBAEMOT0 CYJIOM CIIOPHOTO NMPABOOTHOILIECHUS WJIM OXpaHsie-
MOT0 3aKOHOM HHTepeca. ['J1aBHOE MpaBOOTHOILIEHHE UMeEeT (hyHIaMEHTAIbHOEe
3HAYEHUE M CYIECTBYET OT HayaJla 0 KOHIA IpoIiecca.

JIoToTHUTENBHOE MMPABOOTHOIIEHNE — BO3HUKAET C Y4aCTHEM MPOKYpOpa,
rOCy/IapCTBEHHBIX OPraHOB W OPraHOB MECTHOTO CaMOYMPABJICHUS, AAIOIIUX 3a-
KJIIOYEHHE T10 JIeITY, a TAK)KE TPETHUX JIULI.

CayxeOHO0-BCIIOMOraTeNbHbIe MPAaBOOTHOLICHHUSI — BO3HUKAIOT C y4acTu-
€M TpeJCTaBUTeNeH, CBUAETENEH, SKCIEPTOB, MEPEBOAYMKOB U T. I1., BOZHUKAIOT

2 I'paxaanckoe mporeccyanbioe npaBo: yued. / Ilox pen. M. C. lllaxkapsn. M.: TK
Ben6u, U3n-Bo IIpocmekT, 2005. C. 69.
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0 MOBOJIY COOOILEHUsI CyJly CBEACHUU O (pakTax, MepeBojia MPOLECCyaTbHBIX
MaTepUasoB.

JIONOTHUTENBHBIE U CITYKEOHO-BCIIOMOTATEIbHBIE MPABOOTHOUIECHUSI BO3-
HUKAIOT TOJILKO IIPH HAJIMYUU TJIABHOTO, XOTS OHU MOTYT U OTCYTCTBOBATb.

B kauectBe CyOBEKTOB MpOIECCYaTbHBIX MPABOOTHOIICHUN C OJTHOM CTO-
POHBI BBICTYIAET CY[I, C APYrol — ydacTHUKHU Tpouecca. Cya MOXeT ObITh €/11-
HOJIMYHBIM WK KosuteruanbHbiM (cT. 7 TTIK P®). YuactHuku nporecca noapas-
JIEJISAIOTCS] Ha JIB€ TPYIIIbL: JIMI[ YYaCTBYIOIIMUX B JIEJI€ W JIUI, COJACHCTBYIOIIUX
IIPABOCYIHIO.

Cyn sBisieTcst 00s13aTeTbHBIM M PEIIAIOIIMM YIaCTHUKOM TIPOIECCYaThHBIX
npaBooTHoleHu. OH 3aHUMaET 0cO00€ MOJOKEHHUE, UTO OOYCIOBIMBACT XapakK-
Tep ero npas 1 oosi3aHHOCTEN. [IporieccyanbHOe ON0KEHUE Cy/Ia, MPEXKIE BCETO,
OnpeeseTCs] KOHCTUTYIMOHHBIMU MpUHIUIAMU. [Ipy BBINMOTHEHUU CBOMX MpaB
1 00513aHHOCTEN CyJ1 pelIaeT TIIaBHYIO 3a7a4y — OTIIPAaBJICHUE NPABOCYInA. Y Ka-
3aHUA CyJa SIBISIOTCS O0S3aTENbHBIMU JUIsI UCHOJHEHHUS BCEMHU OCTAJIbHBIMU
CyOBEKTaMH IPKJAHCKUX MPOIIECCYATbHBIX MPABOOTHOIICHUH

KoHTposbHbIE BONIPOCHI:

1. IloHsATHE M CTPYKTYypa TIpa)JIaHCKUX IPOLECCYAIbHBIX IPaBOOTHOIIE-
HU.

2. CyOBeKTBI IPOIECCYaIbHBIX MPABOOTHOIIICHUH.

3. Bujel nmponeccyalibHbIX MPaBOOTHOLIEHUH.

§ 4. JInua, yuacTByiomue B aejie

|. JIuna, yyacTByromue B iejie — 3TO CaMbl€ TVIaBHbIE YYaCTHUKH MPOIIEC-
ca, KOTOpble 00JIaJIal0T CaMOCTOSTEIILHBIM IOPUINUYECKUM UHTEPECOM, JACHCTBY-
IOT B [IPOIIECCE OT CBOETO0 MMEHH, YIPABOMOYEHBI COBEPILIATH MPOLIECCYaIbHbIC
JIEMCTBHUSI, HAIIPABJICHHBIE HA BOBHUKHOBEHUE, N3MEHEHUE W OKOHYAHHUE IPOILIeC-
ca. Ha naHHBIX CyOBEKTOB HEMOCPEACTBEHHO PAcCIpOCTpPaHsETCs 3aKOHHAs Cuja
CyJ1IeOHOTO PEIICHHUS.

JInna, yyacTByIOIIME B A€, XapaKTEPHU3YIOTCS CIEAYIOIIMMH MpU3HAKa-
MU: 1) coBepIIaroT MporieccyaabHble JEHCTBUS OT CBOETO MMEHU; 2) OCYIIECTB-
JISIIOT TIpaBa, KOTOPhIE HAMpaBJICHbl HA BOBHUKHOBEHUE, U3MEHEHHUE WJIU TPEeKpa-
IIEHHE CYJOMPOU3BOJICTBA TI0 JeiTy; 3) 00Ja1at0T CaMOCTOSITEIbHBIM MaTepHUalb-
HBIM U (M) TIPOIIECCYaJbHBIM WHTEPECOM B HUCXOJE Jena; 4) Ha HUX pacipo-
CTpaHsIETCs 3aKOHHAsI CUJIa CyJIeOHOTO PEIICHUS.

CocraB s, yyacTByrommx B zaeine, onpeaeneH B cT. 34 I'TIK PD, k num
OTHOCATCS:

1. Cmoponwi. CTOpoHBI B POIIECCE BCETO JBE: UCTEL U OTBETUUK. McTen —
ATO JIMIIO, B 3AIUTY CYOBEKTUBHBIX MPaB U OXPaHIEMbIX 3aKOHOM HWHTEPECOB KO-
Toporo Bo30OyxaeHo rpaxmanckoe aeno (ct. 38 T'TIK P®). Oreerunk — murio,
MIPUBJIEKAEMOE JIUIIOM K OTBETY IO TPEOOBAHMIO, 3asIBJICHHOMY HCTIIOM, T. €. OT-
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BETYMK — 3TO JIMII0, KOTOPOE HapylImio cyobekTuBHOE nipaBo uctna (cr. 38 ['TIK
P®). Kpome Toro, B 0co00M 1 MyOIMYHOM MPOU3BOACTBE «CTOPOHAMIY HA3BIBAIOT
3asBUTENIEH U IPYIMX 3aMHTEPECOBAHHBIX JIML. B mMyOIMYHOM MpPOM3BOJICTBE, KAK
ObUIO OTMEUEHO paHee, MPUCYTCTBYET CIOP O MyOJIMYHOM TpaBe, MO3TOMY 3asiBU-
TEJIb SBJSIETCS CBOETO pojia UCTHOM. C TOUKU 3pEHHUSI MPOLIECCYATBHOTO PEryJIUpO-
BaHUs, POJIb OTBETYMKA BBITIOJIHSIIOT MHBIE 3aMHTEPECOBAHHBIE JIMLA, COCTAB KOTO-
PBIX 3aKOHOJATEIBHO HE 3aKPEIUIEH, HE 3aKPEIUICHBI TAK)KE WX NPaBa U 00S3aHHO-
cti. Mexay TeM B cyieOHOM MpaKTHKE MO-Pa3HOMY ONPEIEIISIOT COCTaB U Mpo-
LECCYAJIbHBI CTaTyC 3aWHTEpecOBaHHbIX JML. K 3aMHTEpecOBaHHBIM JIMLIAM
B IyOJIMYHOM TIPOU3BOJICTBE MOYKET OTHOCUTHCS HE TOJBKO «OTBETUHKY, HO TAKKE
U T€ CYOBEKThI, KOTOPBIE 3aHUMAIOT MPOIECCYATLHOE MOJIOKEHUE «TPETHUX JIUID).
B 0coboM mpou3BOACTBE OTBETYHMK OTCYTCTBYET B CHJIY TOTO, YTO OTCYTCTBYET
CHOpP O MpaBe, OJHAKO TAKKE MOTYT y4acTBOBAaTh JIMLIA, 3aHUMAIOIINE MPOLECCY-
albHOE TIOJIOKEHHUE «TPEThHX JIUII, HE 3asBILIOIIMX CAMOCTOSTEIbHBIX TpeOOoBa-
Hul». CnenoBaTenbHO, B KAUECTBE UHBIX 3aMHTEPECOBAHHBIX JIUI] B IPAKIAHCKOM
MIPOLIECCE MOMKET YYACTBOBATH «OTBETUHK» U «TPETHU JIULIA».

2. Tpemovu auya. TpeTbu TUIA TOAPA3ACISIIOTCS HA J1BA BUAA: TPETHU JIMIIA,
MIPEIBSIBIISIIONINE CAMOCTOATENbHBIE TPEOOBAaHUS HA MPEAMET CIIOpa; TPETHU JIMIIA,
HE MPEIbSIBISIONINE CAaMOCTOATENBHBIX TPEOOBaHUN Ha TMPEAMET cropa. TpeTbu
JIMILIA, 3asIBJSIFOIIME CAaMOCTOATENbHbIE TPEOOBaHUS Ha MPEAMET cropa, 00JIaaroT
CaMOCTOSITEJIbHBIM HUHTEPECOM OTHOCHUTENBHO NPEAMETA CIIOPa, BO3HUKILIETO MEXK-
JIy UCTIIOM U OTBETYMKOM. TpEThbH JHIIa, HE 3asBISAIOLIME CAMOCTOSITEILHBIX TpPE-
OoBaHMI Ha MPEAMET CIIOpa, TAKUM UHTEPECOM He 00J1aJ1atoT, HO BCTYIAIOT B IPO-
LIECC HA CTOPOHE MCTIIA WM OTBETYUKA, C LIEbIO 3AIUTUTh CBOM IIpaBa U UHTEpE-
Cbl, Ha KOTOPbIE MOKET MOBJIHSTH PUHATOE CYAeOHOE TOCTAHOBJICHHE.

3. Jluya, obpawarowuecs 6 cyo 3a 3auumoti npas, c600600 U UHMeEPecos
Opyux Uy Ui 6Cmynarowue 8 npoyecc 8 Yyeiax 0ayu 3aKaroyeHus no 0CHO8AHU-
sam, npedycmompennvim ITIK (npoxypop; opeamnsi cocyoapcmeeHHot 61acmu, op-
2aHbl MecmHo20 camoynpasienus). 1lenplo ydacTusi JaHHOM Tpynibl CyObEKTOB
B IIPOLIECCE SIBJISIETCS 3alIUTa MPAB U UHTEPECOB APYTHUX JIUILI.

4. TTIK P® x nuiam, y4acTBYIOIIMM B JieJie, TAKXKE OTHOCHUT 3asiBUTEIICH
U IPYyTUX 3aUHTEPECOBAHHBIX JIMILL MO JieJaM 0co00ro MpoM3BOJCTBA U BO3HUKA-
IOIIUM U3 TyOJIMYHBIX TTPABOOTHOIIICHH.

B 3aBucMMOCTH OT Xapakrepa FOPUAMYECKOrO0 MHTEpeca JIML, Y4aCTBYIO-
IIMX B eJie, MOAPA3IEISIIOT Ha JBE TPYIIIbI:

1) Kk epBOii TpyIe OTHOCATCS JIMIIA, UMEIOIIME JTHYHBIN, CyOBhEKTUBHBIN
MHTEPEC B UCXOJE JeJia, MPUYEM KaK MaTepUalIbHbIA, TaK W MPOILECCYaTbHBIN:
CTOPOHBI, TPETHH JIUIIA, 3aABUTEIU U JIPYTHe 3aMHTEPECOBAHHbIE JIUIIA.

2) Ko BTOpO# rpyIme OTHOCATCS JIMIA, UMEIOIIUE OOLICCTBEHHBIH, TOCY-
JAPCTBEHHBII MHTEPEC B UCXOAE JIENA U TOJIBKO MPOLIECCYAIBHBIN: TPOKYPOP, Op-
raHbl TOCYJapCTBEHHOM BIACTH U MECTHOTO CAMOYTIPABIICHHUS.

HecMoTpss HaTO, 4TO COCTaB JMIl, YYacTBYIOIIMX B J€Jie, OIpEJEIeH
B ['TIK P®, B Teopuu rpaxaaHcKoro npoueccyaabHOro MmpaBa CylIeCTBYET TOUKA
3p€Hus], B COOTBETCTBUU C KOTOPOM K JIaHHOM T'pyNIE TaKXKe CIEAYyeT OTHOCHUTH
u npeacraBuTens. llponeccyanbHblil cTaTyc mpeAcTaBuUTeNss OyIeT pacCMOTpPEH
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B paMKax CaMOCTOSTENIbHON TeMbl. KpoMe Toro, CocTaB JInII, y4acTBYIOIIUX B JIe-
Jie, MOKET M3MEHSTRLCS B 3aBUCIMOCTH OT BHJIa CYJOTPON3BOACTBA WA €0 CTa-
nuu. Hammpumep, B HCTIOTHUTEIFHOM TTPOU3BOJICTBE MCTEIl M OTBETYMK HOCST Ha-
UMEHOBaHUE B3BICKATENS U JIOJDKHUKA, B UCIIOTHUTEIHFHOM TPOHU3BOJICTBE TAKKE
OTCYTCTBYIOT TPETHH JIUIIA.

Kaxnpiii u3 Ha3BaHHBIX CYOBEKTOB B COCTaBE JIMII, YYACTBYIOIIUX B JIETIE,
3aHUMAeT CBOE MPOIIECCYalIbHOE MOJIOKEHUE W 00J1aaeT COBOKYITHOCTBIO MpaB
U 00s13aHHOCTEH.

I1. ITporeccyanpHOE TONIOKEHHE CTOPOH ompeneneHo cT.ct. 38—41 I'TIK
P®. VcTiiom 1 OTBETYMKOM B CyZI€ MOTYT OBITh JIFOOBIE JIHIIA, 00JIaaroIIHe TIPo-
IIECCYAIbHOM MPaBOCYOBEKTHOCTHIO.

HcTen v OTBETYMK — 3TO CTOPOHBI CIOPHOTO MATEPHATIBHOTO IPABOOT-
HOIIICHUS C TIPOTUBOMNOJIOKHBIMHU HHTEpecaMu. CyJl TOJDKEH pacCMOTPETh U Pas-
PEIINATH CIIOp MCTIIA U OTBETYMKA O CYOBEKTHUBHOM IPABE MM OXPAHIEMOM 3aKO-
HOM uHTepece. CTOpOHBI BIIPaBe BLICTYIATh B CYJE CAMOCTOSITENILHO JTMOO0 uepes
MIPEJICTaBUTEISL.

B cootBerctBUM ¢ 11. 3 cT. 38 I'TIK P® cropoHs! B nporiecce 001a/1at0T paB-
HBIMU TIpaBaMu U 00si3aHHOCTSIMU. [IpaBy MCTIIa HA TIpebIBICHIE UCKA COOTBET-
CTBYEeT MpaBO OTBETYMKA HA 3aIUTy ITyTEM BO3PAKCHUN WM TIPEIBSIBICHUSI
BCTPEYHOTO HCKa. Kpyr mpaB u 00sI3aHHOCTEW CTOPOH 3HAYUTEIBHO IIHPE, YeEM
y IPYTUX YYAaCTHUKOB TIPOTIECCa U TIOPA3IEISICTCS] Ha IBE TPYIIIBI: OOIIMX U CIe-
IIATBHBIX TIpaB. OOIHe MMpaBa MpUHAIIeKAT BCEM JIMIAM, YIaCTBYIOIIUM B JIEIe,
crelUaibHbIe — TOJILKO CTOpoHaM. VIcTell 1 OTBETUHK, SBISISICH CTOPOHAMU CIIOP-
HOTO MaTepUAILHOTO MTPABOOTHOIICHHUS BIPABE PACTIOPSHKATHCS HE TOJTBKO CBOMMH
MIPOIECCYATbHBIMU TIPaBaMH, HO M MaTepHaIbHBIMU. CTOPOHBI MOTYT PAaCIopsi-
XKaTbCsl, TAaK Ha3bIBAEMBIM, OOBEKTOM TPOIIECCA, B PE3yJIbTAaTe YETO BIUATH HA €ro
XOJI: MUCTEIl MOXKET OTKa3aThbCs OT MCKA, OTBETYMK MOXKET MPU3HATh MCK, MCTEI]
MOJKET M3MEHHTH TMPEIMET WJIM OCHOBAaHUE WMCKA, YMECHBIIUTH pa3Mep HCKOBBIX
TpeOOBaHUM, CTOPOHBI MOTYT 3aKOHYHUTH JI€JI0 MHUPOBBIM corjamieHuem. Kpome
TaKOro OOIIMPHOTO KpyTa IMpaB CTOPOHBI OONATAOT M 00S3aHHOCTAMH, KOTOPHIE
JOJDKHBI TOOPOCOBECTHO UCTIONHATH, MHAYE UX JKIYT HEOJArompusTHBIC MOCIIEI-
CTBHSI — OCTaBJICHHE UCKa 0€3 pacCMOTPEHMSI, BO3BpAILICHIE HCKOBOTO 3asIBIICHUS,
CYJl MOXET TaK)Ke MPUHATH PElIeHHe 00 yIuiaTe B MOJIb3Y JAPYroil CTOPOHBI KOM-
MIEHCAIIMK 33 TIOTEPI0 BPEMEHH, €CIIM, HAalpUMEP, UCTEI] 3asBUJI HEOCHOBATEIbHBIMN
WCK, WIA OJHA M3 CTOPOH CHCTEMAaTHYECKH MPOTHUBOACHUCTBYET CBOCBPEMEHHOMY
PacCMOTPEHHIO JIENa.

OOparasce B CyJ, HCTEIl JOJKEH JI0Ka3aTh HaJU4KME CIIOPHOTO MaTepH-
JIBHOTO TPaBOOTHOIIEHUS, a TAKXKE TO, YTO €My MPUHAIJICKHUT CIIOPHOE TMPaBo,
Tak)Ke MCTEIl JODKEH J0Ka3aTh, YTO OTBETCTBEHHOCTH 3a HapYIICHUE TIPUHAIIC-
JKAIIETo eMy MpaBa JISKUT Ha JAHHOM OTBETUHKE.

Haanexxanumu UCTIiaMyd ¥ OTBETYMKAMHU SIBJISIFOTCSI T€ CTOPOHBI, KOTOPBIS
SIBIITIOTCS. CTOPOHAMH CIIOPHOTO MaTEPHAIILHOTO MPABOOTHOIICHHUS, B IPOTHBHOM
Cllydae OHHM HEHaJISKAIe UCTEIl U OTBETYUK. B OOJBIIMHCTBE CIy4acB CTOPO-
Hbl MaTEPUAIHLHOTO MPABOOTHOIIEHUSI OMpPEEICHHl HOPMaMH MaTepHAIBLHOTO
1paBa, B KOTOPBHIX COJCPXKHTCSA yKa3aHWE Ha TO, B KAKUX CIIyYasx, KEM U KOMY
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MOKET OBbITh MpPEeIbsBICH UCK. THOrIa Kpyr JMI], UMEIOIIMX MMPaBO WHUIMUPO-
BaTh npotecc, nepeuncied u B ['TIK P®, nanpumep, 1o aenam ocodoro mnpous-
BOJICTBA MJIM BOSHHUKAIOITUM W3 MyOJIMYHBIX TIPABOOTHOIIICHHIA.

B ciyuae, eciiv OTBETUMK WM UCTEl HEHAJUIEKAIIHUE, CY/l HE MOXKET OTKa-
3aTh B MPUHITHH MCKOBOTO 3asBJICHHUS, OJTHAKO NPU CylIeOHOM pa3OupaTeIbCTBe
OyJeT OTKa3aHO B YJOBJIETBOPEHUU HCKa UCTIy JHOO OyAeT 3aMEHEH HEeHajJie-
JKaIlIMi OTBETYHK.

I'TIK P® nomyckaer 3aMeHy TOJBKO HEHAJIJIEKAIIET0 OTBETYMUKA, YTO B MOJI-
HOM Mepe COOTBETCTBYET MPHUHIIUIY JUCIIO3UTUBHOCTH, JCUCTBYIOLIEMY B IPaXK-
JTAHCKOM TIporiecce. 3aMEHEH HEHAIeKAIMUKA OTBETYMK MOXKET OBbITh JHOO
110 MHUIMATUBE Cy/1a, TM00 MO0 MHUIMATUBE UCTIA (110 ero xojaTtaicTBy). OqHaKo
CIMHCTBEHHBIM M 00sI3aTEJIbHBIM YCJIOBUEM 3aMEHbl HEHAJICKAILEr0 OTBETYMKA
OyZeT ABIAThCS coriacue uctia. [Ipyu HamM4YuKM Takoro coriacusi HeHaUIeKaIHii
OTBETUYMK W3 Ipoliecca BbIOBIBAET, a HAJICkKAIIUK B rpoliecc BeTrynaer. Henane-
YKaIIM OTBETYHMK 3aMEHSAETCS ONpeesiecHneM cya. [lociie 3aMeHbl HeHaaexKaie-
ro OTBETYMKA PACCMOTPEHHE Jelia MPOBOAUTCA ¢ camoro Havana. IIpoueccyans-
HbIC JICUCTBUA, KOTOpPbIE OBLIM COBEPIICHBI HEHAJJICKAIIUM OTBETUYMKOM, IS
HA/IJISKAIIET0 HE UMEIOT HUKAKOTO 3HAYEHUS, HE MOPOXKIAIOT JJIi HEr0 HUKAKUX
IpaB U 00SI3aHHOCTEM, MOTOMY YTO BO3HHMKAET HOBOE MPOIECCyalIbHOE MPaBOOT-
HOIIICHUE.

B Tom ke cimydae, eciu UCTell He JacT COTJlacus Ha 3aMEHY HEHa IeXkKAIIeTo
OTBETYHMKA, TO JIeJ10 Oy/IeT paCCMOTPEHO IO CYILECTBY, HO B UCKE OY/IET OTKa3aHO.

HecmoTpst Ha TO, YTO CTOPOHBI B MMPOLIECCE BCETO JIBE, KAXKAASI U3 ITUX CTO-
POH MOXKET OBITh MPE/ICTaBlIEHa HECKOJbKUMU CyObekTamu. B cirydae, ecinu uck
MPEABSIBICH HECKOJIBKUMU UCTIAMHU (COUCTIIBI) U (WTU) K HECKOJIBKUM OTBETYU-
KaM (COOTBETYMKH), BO3HUKAET IpolieccyalibHoe coydacTre. Coydactue Ha CTo-
POHE KCTIIA HAa3bIBAIOT AaKTUBHBIM, Ha CTOPOHE OTBETYMKA — IMACCUBHBIM COyYa-
ctueM. CMelIaHHOE MPOIECCyalIbHOE COydacTHe BO3HUKAET, €CJIM HAa TOU U JApY-
roif CTOPOHE y4acCTBYET HECKOJIBKO CYOBEKTOB.

NuTepechl u TpeOoOBaHUS MPOIIECCYATBHBIX COYYACTHUKOB HE MCKITIOYAIOT
npyr apyra. IIpoueccyanbHble COy4YaCTHHKH, KaK MPABUIIO, SBIISIIOTCA CyOBEKTa-
MU OJIHOTO CIIOPHOTO WJIM CBS3aHHOTO C HUM MaT€pUAJIbHOTO MPABOOTHOIICHHUSI.
[IponeccyanpHOE cOydacTHe MPEACTABISIET COO0M 00bEIMHEHUE UCKOB T10 CYOh-
eKTaM, €CITU OJIMH HUCTEIl MPEAbIBHII HECKOJIBKO MCKOB, TO 3]1eCh OYJET MMEThb
MECTO COEIMHEHHE HCKOB IO OOBEKTY, W MPOIIECCYaTbHOTO COYYacTUsi HE BO3-
HUKHET. [IponeccyalibHOE coydacTre Ha CTOPOHE WCTIA B CUITy JCUCTBUS MPUH-
[IUTIa TUCTIO3UTUBHOCTA MOKET BO3HUKHYTHh TOJILKO IO MHUIIMATUBE CAMHX CO-
HCTIIOB, OJHAKO, MPOIECCYaIbHOE COy4YacTHE HAa CTOPOHE OTBETUYMKA BO3MOXKHO
10 MHUITMATUBE cyia Wi uctia (ao3. 2 4. 3 cr. 40 I'TIK PD).

[TporeccyanbHoe coydacTHe JIOMYCTUMO B HECKOJIBKMX CIy4asix, yCTaHOB-
seHHbIX 11. 2 cT. 40 I'TIK P®, xorna:

1) nmpeameToM criopa ciay»at oOIue ImpaBa Wi 00A3aHHOCTH;

2) paBa U 00s3aHHOCTH HECKOJIbKUX MCTIIOB MJIH OTBETYMKOB MMEIOT OJI-
HO OCHOBAHNE;

3) IpeIMETOM CITopa SIBJISIFOTCS OZHOPOIHBIC ITPaBa U 00SI3aHHOCTH.
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B 3aBucuMocCTH OT XapakTepa MaTepHaTbHO-TIPABOBBIX CBA3EH MEXTY CyObh-
EKTaMH CIIOPHOTO MaTePUATLHOTO TIPABOOTHOIIEHHSI COYJaCTHE MOXET ObITh 005-
3aTeNbHBIM | (DaKyIbTaTUBHBIM. HeoOXOAMMOCTh y4acTHsi HECKOJBKUX HCTIIOB
WIM OTBETYUKOB IMPENIOTPE/Ie/ieHa XapaKTepOM CIIOPHOTO MaTepHAILHOTO TPaBO-
oTHomIeHus. DakyIbTaTUBHOE MPOIECCyalbHOE COyJacTHE BO3HHUKAET IO YCMOT-
PEHHIO CyJIa ¥ JJOJDKHO OBITH TIPOJUKTOBAHO TIEIISIMU MPOIIECCyaThbHON SKOHOMHUH.

[IpomieccyanbHbIe COYYaCTHUKH BBICTYIAIOT B IPOIIECCE CAMOCTOSITEIHHO,
B CBOUX JICHCTBUS HE 3aBUCAT APYT OT Apyra. COydaCTHUKH MOTYT MOPYYUTH Be-
JICHUE JIeJla HECKOJIBKUM WJIM OJJHOMY TIPEJCTaBUTEI0. B TO ke Bpemsi Cy/ BEIHO-
CUT O0IIee pelieHre, B KOTOPOM OMPEICIISIOTCS TpaBa W 00sI3aHHOCTH KaXKI0TO
U3 COyYaCTHHKOB, B PEIICHUH TaKXKe JOJDKEH COJEPIKAThCS OTBET IO KAKIOMY
U3 3asBJICHHBIX TPEOOBaHUIA.

Ha mo6oii cTagum mpoiiecca BO3MOXKHO MPOIIECCYaTbHOE MPABOIIPEEMCTBO,
T. €. TIEPEXO0]I MPOIECCYATHHBIX MPaB M 00S3aHHOCTEH OT OJTHOTO JIUIIA K JPYTOMY,
paHee He yyacTBOBaBllieMy B jienie. [IporieccyanbHoe mpaBoOnpeeMCTBO MPUMEHH-
MO K JIMIIaM, YYaCTBYIOIIUM B JieJie (UCTIly, OTBETYHUKY, TPETHUM JIUIIaM).

[TporieccyaibHOE TPABOMIPEEMCTBO — ATO PE3yJIbTaT MPABOIPEEMCTBA B Ma-
TepuaabHOM MpaBe. OCHOBaHUSIMU MPABOIIPEEMCTBA SBIISIIOTCS: 1) Hace0BaHuE;
2) peopraHu3aliysi FOPUAMYECKOro JIMIA (JIMKBHIALKS MPABONPEEMCTBA HE MPE/I-
noJsiaraet); 3) ycTynka npaBa TpeOoBanus; 4) nepeBon nonra. [IpaBompeeMcTBO
B MaTepHAILHOM TIpaBe OBIBACT YHUBEPCATHLHBIM, KOT/Ia TIEPEXONT BECh KOMILICKC
npaB U 00S3aHHOCTEH, W CUHTYJISIPHBIM WK eqUHUYHBIM. CremyeT, OJJHaKo, y4u-
TBHIBATh, YTO MPOIIECCYATLHOE MPABOIIPEEMCTBO BCETIa YHUBEPCAIBHOE, OT OJHOTO
JWIIa K JPYTOMY TIEPEXOIUT BCSI COBOKYITHOCTD IPOIECCYATBHBIX MPaB M 00sI3aH-
HOCTEH, 1 B HEM3MEHHOM BHjIe. [IpaBompeeMCTBO B TipoIiecce HE TOMYCKaeTCsT TOT-
J1a, KOT/Ia MaTepraibHOE IPABOOTHOIIIEHUE HE TIPE/IIOIaracT Takoro MpaBoIpeeM-
CTBa (HampuMep, B CHITY JIMYHOTO XapaKTepa 00s3aTenbCTB). BeTymieHne B mpo-
IIECC MPABOMPEEMHNKA O0(OPMIIICTCST OTpeICTICHUEM Cy/a. 3asBIIsAsA XOIaTalCTBO
O BCTYIUICHWU B TPOIIECC B KA4E€CTBE IMPABOIPEEMHHUKA, 3aMHTEPECOBAHHOE JIUIIO
JIOJDKHO ce0s1 JISTUTUMUPOBATH, T. €. 000CHOBAThH CBOE MPABOIIPEEMCTBO, JOKA3aTh,
YTO OHO SIBJISIETCSI 00J1aaTesieM MpaB U 00S3aHHOCTEM.

3amMeHa MmpaBoIPEIIeCTBEHHUKA MPAaBOIPEEMHUKOM Ha CTOPOHE HMCTIIA IPO-
HCXOJUT TOJBKO MPH HAJTMYUH COTJIACHS TTOCIIEAHETO Ha 3Ty 3aMEHY M Ha BCTYILIE-
HUE B Mporiecc. B cirydae ke OTCYTCTBHUSI TAKOTO COTJIACHS MTPOU3BOCTBO TIO JEITY
TIOJITICYKUT TTPEKPAITICHHUTIO.

3aMeHa e MpaBONPEAIIeCTBEHHUKA MPABOIPEEMHUKOM Ha CTOPOHE OT-
BETYHKA MPOUCXOJAUT HE3aBUCUMO OT COTJIACUS TTOCIIETHETO U HA OCHOBAHUU OIl-
peneneHus cya.

[TpaBompeeMCTBO YacTO MyTArOT ¢ 3aMEHOM HEHAJISKAIIETO OTBETUYNKA, OJ1-
HAKO JIBE 3TUX MPOLEAYPhI OTIIMYAIOTCS ApyT OT Apyra. OCHOBaHUS IS TIPABOIpe-
€MCTBa BO3HHKAIOT BO BPeMs IPOIIECCa, a 3aMEHa HEHAJISKAIIETO OTBETYMKA OC-
HOBaHa Ha 0OCTOSATENBCTBAX, BO3HMKIIMX 0 BO30YXmeHus nena. [Ipu mporec-
CyaJIbHOM TIPaBOIPEEMCTBE TIpaBa U 00S3aHHOCTH MPABOIIPEIIIICCTBEHHUKA B TIOJI-
HOM 00BEME W B HEM3MEHHOM BHUJIE MEPEXOJAT K MPABOMPEEMHUKY, TIPU 3aMEHE
HEHAJ[JIE)KAIIEeT0 OTBETYHMKA 3TOTO HE MPOUCXouT. [IpaBonpeeMHuUK SBISIETCS CTO-
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POHOI CHOPHOTO MaTe€pUalIbHOIO MPABOOTHOILIEHUS, a HEHAUIeKAIU OTBETUYUK
HeT. BeTyruieHne B mpolecc MpaBONPEEMHUKA HE O3HAYAET Hayajla HOBOI'O IPO-
1ecca, Toraa Kak Npy BCTYIUICHUH HaJUJIEKaIIEero OTBETUMKA MPOLIECC HAUMHAETCS
3aHOBO.

I1l. B pa3peniennn rpa’kaaHCKO-IPaBOBOIO CIIOpa 3aMHTEPECOBAHBI B IEp-
BYIO OYEPEIb CTOPOHBI, OJTHAKO €CTh CYOBEKThI, KOTOPBIE TAKXKE UMEIOT 3aUHTEpe-
COBaHHOCTb B UCXOJIE JI€J)Ia, UMH SIBIIFOTCS TpeThbu Juia. [1o xapakrepy 3auHTepe-
COBAaHHOCTU TPETHU JIUIIA MTOIPA3/IEISAIOTCS Ha: TPETHUX JIMLI, 3asBJISIFOLIUX CaMOC-
TOSITENbHBIE TPEOOBAHUS OTHOCHUTEIIBHO IMPEIMETA CIOpA; W TPETbHUX JIUI, HE 3a-
SIBJISTIOIIMX CAMOCTOSATENILHBIX TPeOOBaHUI Ha MpeAMET cropa. B kauecTBe TpeTh-
UX JIML MOTYT BBICTYyHAaTh JItOOBIE JIMIA, O0JIaJarollue MpOoLEecCyaabHOM MpaBo-
CYOBEKTHOCTBIO.

Tperpu JMna Bcerga BCTyNAOT B YK€ HAYABIIMMICS MPOLECC, KOTOPBIA BO3-
HUK MEXAy CTOpoHaMu. TpeThH JHLa, 3asBISIOLIME CAMOCTOSATENIbHbBIE TPEOOBa-
HUS, BCTYNAOT B IIPOLIECC CAMOCTOSITENBHO, UX HEJIb3s IIPUBJICYb B IPOLIECC 1O 3a-
SIBJICHUIO JIML, YYaCTBYIOIIMX B J€JI€, UM cyAa. TpeTeH Jnua, He 3asBIIAIOLIHIE Ca-
MOCTOSITEIIBHBIX TPEOOBAHUI, TAKKE MOTYT BCTYIIUThH B MPOLIECC MO CBOCH MHUILIM-
aTHWBE, HO Yallle BCEr0 OHM IPUBJIEKAIOTCS K YYACTHIO B JI€JI€ IO MHUIIMATUBE CTO-
poH uiu cyaa. Kak npaBuio, 0 He0OXOIMMOCTH NPUBJIEYb TPETbUX JIMII, HE 3asB-
JSIFOIIMX CaMOCTOSITENIbHBIX TPEOOBAHUM, UCTEL YKa3bIBAET B HCKOBOM 3asIBJICHUU.
O BCTyIUIEHUH B MPOLIECC TPETHUX JIUIL] CYZ BBIHOCUT ONPEIEIICHUE, U IPOLIECC Ha-
YMHAeTCsl 3aHOBO. lIpeamnonaraercs, 4To TPEThU JIMIA MOTYT BCTYIIUTh B HAYaB-
IIAICS MPOLECC B IEPBOM MHCTAHIIMU B JIFOOOM €ro 4acTH, A0 YAAJIEHUs CyAa B CO-
BEIIATENbHYI0 KOMHaTy. OJHaKo Lenecoo0pa3Hee peliaTh BOMPOC O HEOOXOIu-
MOCTH y4YacCTHUsl TPEThUX JIUI] MPU TMOJTOTOBKE JeNia K CyIeOHOMY pa3Oupareib-
CTBY.

TpeTbu nuIa, 3agBISIOLIME CAMOCTOSITENbHBIE TPEOOBAHUS OTHOCHTENIBHO
NpeaMeTa Cropa, 3asiBIISII0T TPEOOBAHUS OTHOCUTEIBHO NPEMETa, O KOTOPOM CIIO-
PAT CTOPOHBL. BCTynmaroT B pouecc myTeM Moiayu UCKOBOTO 3asiBJICHUS, KOTOPOE
JIOJPKHO COOTBETCTBOBATh BCEM TPEOOBAHUSM, MPEIBIBISIEMbIM K HCKOBOMY 3as1B-
JeHuro. Beerga BCTymnaroT B y)ke HauaThld MPOLIECC, XOTS 00Ja1at0T MPaBOM HHH-
UUPOBATh CAMOCTOSITENIbHBIN MPOLIECC, B KOTOPOM MOTYT BBICTYNaTh B KAUeCTBE
uctia. OgHAKO BCTYIUIEHHE TPETHErO JIMIA B HAYaThIA IPOLIECC UMEET Psij Mpe-
UMYIIECTB — cIop OyJeT pacCMOTPEH PaHbIIIE, Cpa3y PELIUTCS CIIOp MEXIY BCe-
MU 3aUHTEPECOBAaHHBIMU JIMLIAMHU. TPEThU JIMLA B POIIECCE MOTYT MPETEHI0BATh
Ha BECh MIPEIMET CIIOPa WK TOJBKO HAa €ro 4acTh. IHTEpeChl TpEeThEro JINLa, 3asB-
JISIFOLLIETO CAMOCTOSATENIbHBIE TPEOOBaHMUs, BCET/Ia IPOTUBOCTOST HHTEpEcaM 00erxX
CTOPOH B CIIOPE UJIM UHTEpEcaM OJHOM U3 HUX.

Tpetbu nuua, 3asBISAIONIME CAMOCTOSITENIbHBIE TpeOOBaHHUsA, O00JIaIaI0T
B IPOLIECCE BCEMU MpaBaMy UCTIA U OOLIUMH U CIIEIMaIbHBIMU, OHHU BIIPaBE Me-
HSTH TPEIMET WM OCHOBaHHE 3asiBICHHOTO MMM TpeOOBaHMS, OTKA3aThCs OT CBO-
uX TpeOOBaHM, UM MOKET OBITh MPEIbSIBICH BCTPEUHBIA UCK, OHU BIPABE y4acT-
BOBATh B 3aKJIIOYEHUH MUPOBOTO COTJIAIIICHHUS.

Tperbe nuIO, 3asABISIONIEE CAMOCTOSITENBHOE TPEOOBAHUE, OTIMYAETCS
OT COMCTIIOB TEM, YTO:
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1) TpeOOBaHUsT MUCTIIOB BCErja OOpAIIeHbl K OTBETYMKY W HE UCKITIOYAIOT
JpyT npyra, TpeOOBaHMS TPETHEro JIUIa MOTYT OBITh HANpaBJICHBI KaK K UCTILY,
TaK U K OTBETYUKY, PUIEM OHHU HCKITFOYAIOT ATH TPEOOBAHNS;

2) IICK TPETHErO JIMIA HE MOXET OBITh 3asBJICH C NIEPBOHAYABLHBIM HCKOM,
OH BCTYIIA€T B Y>K€ HAYaThIi MIPOLIECC;

3) TpeThbe JIMIO U UCTEII ABJISIOTCS CTOPOHAMH PAa3HBIX MAaTEPUAIBHBIX TIpa-
BOOTHOIIICHUM, XOTS OHU ¥ BO3HUKIIU I10 MIOBOJTY OJTHOTO OOBEKTA.

Tperbu nuua, HE 3asBISIONINE CAMOCTOSITENILHBIX TPEOOBAHUM, BCTYNAIOT
WM TIPUBJIEKAIOTCS B MIPOIIECC, TOTOMY UYTO PEIICHUE IO JETY MOXKET MOBIUSIThH
Ha UX TpaBa W O0SI3aHHOCTH I10 OTHOIIEHUIO K OJHOM W3 cTOpoH. lloBnusitor
B CBSI3U C MPABOM pErpecca TOW CTOPOHBI, Ha KOTOPOW BBICTYIAET TPETHE JUIO
WJIM B CBSI3U C IPYTUM FOPUINYECKAM UHTEPECOM CTOPOHBI MJIM CAMOIO TPETHETO
mira. B GonpimmHCTBE ciiydaeB HEOOXOIUMOCTh MPUBICUYCHUS TPETHETO JIWIIA,
HE 3asBJISIONIETO CAMOCTOSITEIILHOTO TPeOOBaHUs, B MPOIECC MPSIMO TPETyCMOT-
pEeHa 3aKOHOM, Hampumep, cT. cT. 461, 462, 1068,1080 I'K.

Tpetbu nuiia, He 3asBIAIONINE CAMOCTOATEIBHBIX TPEOOBAHUIM, HE SBIISIOT-
csl CyOBbEKTaMU CIIOPHOTO MaTE€pUAIbHOTO MPABOOTHOIIEHUS, €T0 CBS3BIBAIOT OT-
HOIIIEHHS TOJIBKO C TOW CTOPOHO#, HA KOTOPOW OHU BBICTYIIAIOT.

Tperbu nuIla, HE 3asABISIONIUE CAMOCTOSITEIBHBIX TPEOOBAHHM, BCTYIAIOT
B IIPOIIECC IMyTEM MO0JIauu 3asBJICHUS WM NMPUBJICKAIOTCS CYJOM IO XOJaTalCTBY
JU1, y4acTBYIomUX B Aese. O MpUBICYCHUH B MPOLIECC TPEThUX JIUI CY/ BBIHO-
CUT OIpeJIeIICHHE, ONpeesieHUue cyaa 00 OTKa3e B MPUBJICUCHUN B MPOIECC Tpe-
THUX JIUI] 00KAJIOBAHO HE MOKET OBITh.

Tperbu nuna, HE 3asBISIONIME TPEOOBAHUM, BCETa BHICTYIIAIOT HA CTOPOHE
MCTIIAa UM OTBETYMKA, B COOTBETCTBUHU C 3TUM OHU O0JIaJAIOT MpaBaMu U 00s3aH-
HOCTSIMHM TOM CTOPOHBI, HA KOTOPOIl BBICTYIAIOT, B MPOIIECCE JEHCTBYIOT CaMOCTO-
ATEIBHO, HE 3aBUCAT OT CTOPOH M HE JOJDKHBI COTJIAaCOBBIBATH C HUMU CBOU JICUCT-
BUs. B TO e Bpemsi TpeThH JInlIa, HE 3asBIISIIOIINE CAMOCTOSTENIbHBIX TPEOOBAHNUM,
He 00J1a/1al0T CTEIUATbHBIMU TIPaBaMHU CTOPOH, T. €. HE BIIPABE PaCHOPSHKATHCS
peIMETOM cropa. B ToM ciydae, eciu TpeThe JIMIO, HE 3asBISIOIEE CaMOCTOS-
TebHBIC TPEOOBAHMSI, OBLJIO IPUBJICYCHO B TIPOIIECC, HO HE SIBUJIOCH, MpEofiara-
€TCsl, YTO OHO Y4YaCTBOBAJIO B Ipoliecce Ae-tope. TpeTbu nuila, HE 3asiBIISIONINEC
CaMOCTOSITENIHBIX TPEOOBaHUH, BHICTYIIAIOT, KaK MPABUJIO, HA CTOPOHE OTBETUHKA,
pEXe Ha CTOPOHE UCTIIA.

IV. IIpokypop sBisieTCS JMIIOM, YYacTBYIOUIMM B enie. B 3aBucumoctu
OT OCHOBaHUM y4acTHs MPOKypopa B aene, cT. 45 I'TIK PO paznudaer aBe Gpopmbl
y4acTusi MpOKypopa B Ipoliecce:

1) oOparieHre B CyJ B IENAX 3alIUThl MPaB W UHTEPECOB IPYTUX JIHII
(mpenbsBIIEHUE HUCKa, TT0aua 3asBICHU );

2) BCTYIUICHHE B MPOIIECC C IENBIO 1aUX 3aKTFOUCHHS 110 JICITy.

Nudopmarmonnoe mucemo ['enepanpHOit mpokyparypsl oT 27.01 2003 Ne 8-
15-2003 «O HEKOTOPBIX BOMPOCAX yUaCTHs MPOKYpOpa B IPakIaHCKOM MPOIIECcCe,
CBS3aHHBIX C MpUHATHEM U BBeJieHUEM B JiericTBue ['TIK P®y» B n. 1 Ha3bIBaeT Tpu
(bopMBI ydacTusi IPOKypopa B Mpoiiecce, TpeTber (PopMoit IBISETCS ydacTue mpo-
Kypopa IyTeM MNOJauyM amneJUISIIMOHHBIX, KaCCAIIMOHHBIX W HAJ[30PHBIX IMPEICTaB-
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nenuid. [IpaBoM moJaBaTh Takue MPEJCTABICHUS MPOKYpPOp O0OJalaeT TOJIBKO
B TOM CJTy4ae, €CJIM OH y4acTBOBAJ IIPU PACCMOTPEHHH J€Jia [0 CYILECTBY.

VYyactue mpokypopa B mporiecce KaKI0i U3 3TUX (POpPM TOMYCTUMO TOJIBKO
B ciyvasix, ykazaHHbix BITIK P®. Vuactne mpokypopa B mporecce B 00eux
dbopmMax onHOBpeMEeHHO HenonycTuMo. [IpaBoBoii cTatyc mpokypopa B rpak/iaH-
ckoM nporecce onpenensierca He Toabko ['TIK PD, Ho takxe u @3 «O npokypa-
Type».

[Ipokypop BIipaBe 0OpaTUTHLCS B CY/]I C 3asBJICHUEM B 3alIIUTY IIpaB, CBOOO
Y 3aKOHHBIX MHTEPECOB: IPAKAaH; HEOIPENEIEHHOrO Kpyra Jiul; nartepecoB Poc-
cuiickoii denepanuu; MHTEpecoB cyobekToB Poccuiickoit denepanuu; UHTEpE-
COB MYHMIIMTIIATBHBIX 0Opa3zoBanuii (cT. 45 I'TIK PD).

3asBieHNE B 3alUTY MpaB, CBOOO] ¥ 3aKOHHBIX UHTEPECOB TPAsKIaHUHA MO-
KET OBITh MOJAHO MPOKYPOPOM TOJBKO B CITy4ae, €CIM TPaKJaHUH MO COCTOSTHUIO
3JI0POBbsI, BO3PACTy, HEAECECIIOCOOHOCTH WU APYTUM YBAKUTEIbHBIM IPUYMHAM
HE MOKET caM o0paTuThes B cyl. OHAKO yKa3aHHOE OrPaHUYEHHE HE pacrpocT-
paHseTCsl Ha 3asiBJICHHE [TPOKYpOpa, OCHOBAHUEM JUIsl KOTOPOT'o SIBJIsIETCs oOpalliie-
HUE K HEMY Tpa)K[aH O 3allUTe HAPYIICHHBIX WM OCIAPUBAEMBIX COLUAIBHBIX
npaB, CBOOO M 3aKOHHBIX MHTEPECOB B cepe TPYIOBBIX (CIYKEOHBIX) OTHOIIIE-
HUW U MHBIX HEMOCPEACTBEHHO CBA3aHHBIX C HUMHU OTHOILICHUM; 3allUTHI CEMBH,
MaTEpUHCTBA, OTLIOBCTBA M JIETCTBA; COLMAJILHOW 3alllMThI, BKIIIOYAsl COLMAIBHOE
oOecrieueHne; 0OecreueHrs MpaBa Ha KWINIIE B TOCYIapCTBEHHOM M MyHHIIMIIA-
JILHOM KWJIMITHBIX (DOHJIAX; OXPaHbI 370POBbS, BKIIFOYAsT MEAUIIMHCKYIO TOMOIITb;
oOecrieueHus MpaBa Ha OJaropUATHYIO OKPYXKAIOILYIO Cpey; 00pa30oBaHusl.

[IpenbsBisag UCK B 3alIMTY MPaB U UHTEPECOB APYTUX JIML, TPOKYPOP HECET
BCE MpaBa U 00S13aHHOCTH MCTLA, KPOME IpaBa Ha 3aKJIFOYEHHUE MHPOBOIO COIJIA-
HIEHUs U 0053aHHOCTHU MO yIUIaTe cyAeOHbIX pacxon0B. Ecinu npokypop oTka3biBa-
ercs OT MCKa, TO JIEJIO MPEKPALAETCs TOJIBKO B TOM CIIydae, €Clid OT HMCKa OTKa-
KETCA 3aMHTEPECOBAHHOE JIMIO, KOTOPOE MOKET TPeOOBATh PacCMOTPEHHUs Jeja
1o cymectBy. [Ipokypopy Henb3si IpeabsBUTh BCTPEUHBIN UCK — OH HE CTOPOHA
CHOPHOI'O MAaTEPHAIBHOIO MPABOOTHOLIECHHS.

Ecnu npokypop noJgaeT UCK B 3alIUTY HEONPEEICHHOIO KpyTa JIUII, TOCy-
JapCTBa, MYHULIUIIAJIBLHOTO 00pa30BaHusl, TO OH JIOJDKEH YKa3aTh, B YeM UMEHHO
3aKJII0YAIOTCA HAPYIIEHUE UX MPaB M MHTEPECOB CO CCHUIKOW HAa HOPMATHBHBII
aKT, MPeAYCMaTPUBAIOIIHNMI CITOCOO 3aIUTHI TAHHBIX HHTEPECOB.

I'TIK P® npenycmaTtpuBaeT o0s3aTEIbHOE ydacTUE MPOKypopa i Jadu
3aKJIIOYEHUs 10 JIeNTy, TI0 JieJlaM O BBICEJICHHH, O BOCCTAaHOBJIEHHUU Ha paboTe,
O BO3MEIIECHUU Bpe/la, MPUUYMHEHHOTO KU3HU U 3JI0POBBIO, B JI€NIax, 3aTparuBaro-
IIMX MHTEPEChl HECOBEPIICHHOJIETHUX (YCBIHOBJIEHHE), OOBSBICHUHN YMEPILIUM,
MPU3HAHUM HEJIEECIIOCOOHBIM U T. JI.

HesiBka mpokypopa, HaaiexaluuMm o00pa3oM H3BEIICHHOTO O BPEMEHHU
U MecTe cy1e0HOT0 3ace/laHusl, He MPENSTCTBYET PACCMOTPEHHIO JIea.

[Tpokypop, BbICTyNAIOMIMK I a4l 3aKJIFOUEHUS], Y4aCTBYET P UCCIE0-
BaHUM JI0OKA3aTeNbCTB, BIIPABE 3a/1aBaTh BOIIPOCHL. 3aKIIIOYEHHUE AAETCS B MMCbMEH-
HOM BHJIE U OIJIAllIaeTCsl B CyACOHOM 3aceaHuM MOCIE UCCIIEA0BaHUS BCEX JJOKa-
3aTeNbCTB U JI0 MPEHUH CTOPOH. B 3akimroueHun mpoKypop 0OOCHOBBIBAaET 0OIIe-
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CTBEHHYIO 3HAUMMOCTb CAMOTO JIeNa, TAET aHAJIU3 PACCMOTPEHHBIM JI0KA3aTellb-
CTBaM U MX OIIEHKY, BhICKa3aTh MHEHUE O TOM Ha OCHOBAaHUM KaKOW HOPMBI JOJIK-
HO OBITH pa3perieHo aeno. CrenanHoe MPOKypopOM 3aKII0UeHHE He SABISIETCS 00sI-
3aTEeNIbHBIM IS CyJla, HO TIOMOTaeT cyay OoJiee YeTKO YSCHUTH MO3UIUI0 CTOPOH
U MIPUHSATH 00JIee TIOTHOE U MPABHIILHOE PEUICHHE TI0 ACTy.

V. T'ocynapcTBEHHbBIE OpraHbl U OpraHbl MECTHOTO CaMOYIIPaBJICHUS y4acT-
BYIOT B TIpoIiecce B IByX (hopMax: 1) ¢ IMebio 3aIuThl TIPaB ¥ HHTEPECOB IPYTUX
T, 2) 7S Ta4d 3aKITI0YeHUS 110 JeTy.

OOpatuTbecs B CyZl OHM MOTYT TOJIBKO B TOM CIIydae €CIIM 3TO MPeIyCMOTpe-
HO 3aKOHOM, HE HMEIOT CBOEr0 MaTepUaIbHO-IIPABOBOI'O MHTEpEca B UCXOJIE JIENa,
UX UHTEPEC OMpeIesieTCsl BO3JIOKEHHBIMUA Ha HUX OOSI3aHHOCTSIMU, HO MPOLIECCY-
AJIbHYIO 3aMHTEPECOBAHHOCTD B UCXO/IE JIeTa OHU BCE-TaKU UMEIOT.

[IpaBo Ha mojavy KMcka B 3alIUTY UHTEPECOB JPYTUX JIMI] JOHKHO BXOJUTh
B COOTBETCTBYIOIIME MOJHOMOYMS OpraHa, Jjsl Jaud 3aKJFOYEHUS M0 ey, OHU
BCTYIAIOT B MIPOLIECC B TOM CiIydae, eclid CyZeOHbIM aKTOM Ha HUX Oy/eT BO3JO-
YKEHO OCYIIECTBIIEHHE KaKOr0-TO MpaBa WM UCTIOJTHEHHE 00sI3aHHOCTH.

KonTpoabHble BONPOCHI:

1. TloHsATHE U IPU3HAKH JIMII, YIACTBYIOIINX B JIETIE.

2. CTOpOHBI B IPayKAaHCKOM IIPOLIECCE.

3. TpeTru nuIa B TpakIaHCKOM IPOIIECCE.

4. TTpokypop B TpakIaHCKOM ITPOIIECCE.

5. Yyactue B mpoliecce rocylapCTBEHHBIX OPraHOB U OPTaHOB MECTHOTO
CaMOyITIpaBJICHUSI.

§ 5. [IpeacraBuTEbLCTBO B Cy/1e

|. Kak u3BectHO, cT. 46 Konctutynuu P® rapantupyer mpaBo Ha cyeo-
HYIO 3alUTY, a CT. 48 — rapaHTHpyeT MpaBO KaKIOTO Ha KBATU(UIIMPOBAHHYIO
IOPUINYECKYIO [TOMOIIb, OAHON U3 rapaHTHi 0OecreYeHnsl JaHHbBIX MpaB SBJSIET-
CSl MHCTUTYT NPEACTABUTENBCTBA. IpencTaBUTENBCTBO SIBISETCA OOHUM U3 Ca-
MBIX CIJIOKHBIX MEKOTPACIEBBIX MHCTUTYTOB, IPABOBBIE HOPMBI KOTOPOTO PETY-
JUPYIOT BHYTPEHHHME OTHOLICHUS IPEACTABUTENS C IPEACTABISIEMBIM U BHEII-
HUE — TPEACTAaBUTEINS C TPeThbUMH JuuaMu (cyaom). CyneOHoe mpecTaBUTEb-
CTBO BO3HUKAET HA TEX OCHOBAHMSX, KOTOPHIE IPEAYCMOTPEHBI MaTEpPHATbHBIM
npaBoM (TpaXIaHCKUM, TPYAOBbIM, ceMeWHbIM U T. 1.). Hopmel I'TIK PO pe-
I'YJIUPYIOT TOJIBKO BHEIIHNE OTHOLIEHUS MPEACTABUTENBCTBA, T. €. MEXAY MpeJC-
TAaBUTEJIEM U CYJIOM.

CynebHoe MpeCTaBUTENbCTBO — ATO MPABOOTHOIIEHUE, B CHIIY KOTOPOTO
IIPEICTABUTEIND, B IPEIEIAX NPEIOCTABIEHHBIX €My ITOJIHOMOYMH, COBEPILAET IPO-
HeccyaibHble JIEHCTBUSL OT UMEHM W B MHTepecax mpenactasisiemoro. CyaeGHoe
IIPEICTABUTENBCTBO peryympyercs otaenbHor rmaBoil ['TIK PO — rnasa 5, 3ako-
HOJZATEeNb HE BKJIIOYAET IPEACTABUTENSI B COCTaB JIML, YYACTBYIOIIMX B €€,
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HO U HE HA3bIBAET JIMLIOM, COJCHCTBYIOIIMM IPABOCYAMIO. JTO MOPOXKIAET JIUC-
KYCCHIO O MPOIIECCYAIbHOM CTaTyCe MPEACTABUTENS, KOTOPhI OYEHb YacTO CpaB-
HUBAIOT CO CTaTyCoOM ITpoKypopa B mpouecce. [Ipokypopa ['TIK P® otHOCHT K j1-
11aM, YYacTBYIOIIUM B JIeJie, KOTOpbIE 001aJal0T CaMOCTOSTEIbHBIM TpOIlecCyallb-
HBbIM MHTEPECOM B ero ucxoze. llpencrasurens HE MOJKET OBITh OTHECEH K JIUIIAM,
YYaCTBYIOILIUM B JIEJIE, MO CIACAYIOIIUM IPUUMHAM .

1) mpeacTaBUTENL HE MOXKET M HE JJOJDKEH UMETh CaMOCTOSITSIILHOW 3anH-
TEPECOBAHHOCTH B UCXOJIE JIEa, UHTEPEC MPEACTABUTEINS JIEKUT B HHOM IIJIOCKO-
CTH, HAXOJIUTCS BHE MPOIECCa U HE COCTABIISIET IPEAMET 3aILUTHI IO eIy, UHTe-
pec mpeCcTaBUTENS 3aKIII0UYAETCA B CTPEMJICHUH UCTIOJHUTH BO3JIOKCHHBIE HA HE-
ro 00S3aHHOCTH IO MPEACTABICHUIO UHTEPECOB JIPYrOro JHIA, T. €. JOCTUKEHUE
OJIAarONMpHUATHOIO MCXO0Ja Jieja — ATO JIMIIb CPEJICTBO BBHIMIOJHEHUS] MaTepHallb-
HO-TIPaBOBOM 00SI3aHHOCTH;

2) Ha XOJ] TIpoIlecca OKAa3bIBAIOT BIIMSHUC HE JCUCTBHUS TPEACTABUTEIS,
a BOJICU3BSIBJICHHUE TIPEICTABIISIEMOrO, IpaBa U 00S3aHHOCTH MPEICTAaBUTEINS TIPO-
W3BOJIHBI OT MPaB U 00S3aHHOCTEN MPEACTABISAEMOT0, MPEJACTABUTEND JICUCTBYET
OT UMEHH TPEJICTABIIIEMOr0 U B €T0 MHTEpecax, TEM CaMbIM COJCHCTBYS IMPaBO-
CYIIUIO;

3) MHTEpEC 3aKOHHBIX MPEICTaBUTENCH (POAUTENCH, YCHIHOBUTEIICH U T. 11.)
TaK>Ke MPOU3BOJICH OT MHTEPECOB IMOI0NIEYHBIX;

4) B COOTBETCTBUU C TIpaBHIOM CT. 6 @3 «O0 aBOKATCKOM JEATEIHHOCTH
u anBokarype B PD» Ne 63-®3 ot 31.05.2002 agBokaT He BIpaBe MNPUHUMATH
Y4acTHE B CYJ€ B Kau€CTBE MPEJACTABUTENSA B TOM CIIy4ae, €CJIM OH UMEET CaMO-
CTOSITEJIbHBIA UHTEPEC B JIETIE;

5) mpokypop B Iporecce, BBICTYIAs OT CBOSIO MMEHH, BBITIOIHIECT (PYHK-
[IUIO 3alllUTHUKA, B TO BpeMs KakK MpPeACTaBUTENb — (YHKIUIO MPEACTABICHUS
HWHTEPECOB MOIONIEYHOTO.

[IpaBo BecTu fena B cyzie uepe3 mpecTaBuTeNs 00J1aatoT BCe JIMIA, KOTO-
pbIe UMEIOT 3aMHTEPECOBAHHOCTH B MCXO/IE Jiefa (32 UCKITIOYEHUEM POKYPOPA).

[IpencraBUTENHCTBO MOKET OBITH O0YCIIOBICHO TPUUYMHAMU HEBO3MOKHO-
CTH HEMOCPEJACTBEHHOTO JIMYHOTO y4acTHs, KpOME TOro, 3TO OJiHa U3 (popM oka-
3aHUA KBATM(DUIIMPOBAHHON IOPUANYECKOMN MOMOILIH.

B cootBerctBUM co cT. 49 ['TIK P® npeacraButensiMu MOTYT OBITh JIFOOBIC
JIeeCiOCOOHBIE JIMIIA, UMEIONTUE HaaJeKauM o0pa3oM Oo(QOpMIICHHBIE MOJIHO-
MOYHMS Ha BEJEHUE JIeJ, 3a UCKIIOUCHUEM TeX, KOTOPhIE MEPEUUCIIeHBI B CT. 51
I'TIK P®. K ycnoBusiMm qomycka npeACTaBUTENS K YYAaCTHIO B IPOLIECCE OTHOCAT-
Csi: IEeCTIOCOOHOCTD; OTCYTCTBUE MPEMATCTBUN K MPEACTABUTEILCTBY (HAIIPUMED,
HE MOTYT OBbITh MPEACTABUTEISIMU CYJIbU, MPOKYPOPHI U T. I1.); HAAJEKAIIUM 00-
pazoM 0(OpMIICHHBIE TTOJTHOMOYHSI.

Il. CyneGHOE TpEeACTaBUTENHCTBO B 3aBUCUMOCTH OT OCHOBAHHSI BO3HUK-
HOBEHUsI OBIBAaCT CJIEAYIOIIMX BHIOB: 1) 3aKOHHOE; 2) IOrOBOpHOE; 3) IO Ha3HAa-
YEHUIO Cya.

3./7apttem<06a M. H. YnonaoMmoueHHsle npenactasutenu B cyne // DXK-FOpuct. 2016.
Ne 11. C. 23—31.
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3aKOHHBIMHU TPEJICTABUTENISIMU SIBJISIOTCSI TIPEJICTABUTENI HECOBEPLICHHO-
JICTHHUX, HEJIEECTIOCOOHBIX, OTPAHMYCHHO JIEECTIOCOOHBIX, JIUII, IPU3HAHHBIX 0€3-
BeCTHO OTCYTCTBYIOIMMHU (cT. 52 I'TIK P®). 3akoHHOE IpencTaBUTENBCTBO BO3-
HUKAeT Ha OCHOBE MPSMOT0 YKa3aHHs B 3aKOHE, MOJHOMOYMS 3aKOHHOTO Tpel-
CTaBUTEIISl YAOCTOBEPSAIOTCS, HAIIPUMED, CBUIETEIBCTBOM O POXKICHUU PEOCHKA,
YI0CTOBEPEHUEM OMEKYHA WU MTONEYUTES.

JloroBopHOE (0OPOBOJIBHOE) MPEACTABUTEIBCTBO OCHOBAHO Ha JIOTOBOPE
nopy4deHus, s oGoOpMIICHUS MOJTHOMOYUN MPEJCTAaBUTENISI €My BBIJIAETCS JI0BE-
peHHOCTh. [IpencraBuTenib MOXKET y4acTBOBAaTh B MPOIECCE OJAMH WIH C TPE.-
CTaBJISIEMbIM, OOBEM IMOTHOMOYHUHN MPEACTABUTENS 3aBUCUT OT BOJICU3BSBICHUS
MPEJICTABISIEMOT0, €r0 HESIBKA HE CUUTAETCS HESIBKOM MPECTABIISIEMOTO.

JIOBEpEHHOCTh TPEJICTABUTENS, BBICTYMAIOUIETO OT UMEHHU TpaKIaHUHA,
JOJKHA OBITh HOTapuaabHO odopMieHa. JlIoBepeHHOCTh OT UMEHU OpTaHW3aIluu
MOJAMUCHIBACTCSI PYKOBOJMUTENIEM W 3aBepsieTcsi nedarbto. [lomHomouunst moamnu-
CaBIIETO JIOBEPEHHOCTH JIMIA JOJKHBI OBITh TOJITBEPXKIIEHBI YUPEIUTEIbHBIMU
JOKyMEHTaMU. AZIBOKAT AEHCTBYET HA OCHOBAHUU OPJIEPa, BBIIAHHOIO KOJUIETH-
eit. [TomHOMOUMS MpeICTaBUTENSE MOKHO O(DOPMUTH MPSMO B CYJE IMyTEM YCTHO-
O 3asBJICHUS MPEJCTABIIEMOT0, 3aHECEHHOTO B MPOTOKOI. OO0beM MOTHOMOYHIA
3aBUCHUT OT XapaKTepa OTHOILIECHUA MEXIY MPEACTABUTEIEM U MPEACTABISEMBIM.
[TomHOMOYMST MpEICTABUTENSI IO JOTOBOPY MOXKHO Pa3/eliuTh Ha OOlIUe U CIie-
[UaJIbHBIC.

K crienmanbHbIM OTHOCSATCS: TPAaBO Ha MOANMCAHUE HCKOBOIO 3asIBIICHUS,
MIPEIBSABICHUE €T0 B CYH, MEpenavy Clopa Ha PACCMOTPEHUE TPETEHUCKOro Cyna,
MPEIbSIBICHUE BCTPEUHOTO MCKA, MOJHBIN WM YaCTUYHBIA OTKa3 OT UCKOBBIX Tpe-
OOBaHUIi, YMEHBIIICHUE UX pa3Mepa, MPU3HAHUE MCKa, U3MEHEHUE MpeIMeTa WU
OCHOBaHHUSl WCKAa, 3aKJIIFOYEHHWE MHPOBOIO COIJIAIICHHMS, MEpenady MOTHOMOYHIA
JIpyroMy Jimily (mepeaoBepue), 00kaaoBaHue CyAeOHOTO MOCTAHOBJICHUS, TTPEIb-
SIBJIEHUE UCTIOJTHUTENILHOTO TJOKYMEHTA K B3BICKAHHIO, TTOJIYY€HUE MTPUCYKICHHOTO
UMYIIECTBA WU JCHET JOJDKHO OBITh CIENUAIBHO OTOBOPEHO B JOBEPEHHOCTH,
BBIJIAHHOM MPEACTaBISAEMbIM JUIOM. CHelMaIbHBIMU [TOJIHOMOYHMSMU NPECTaBU-
Tesb OyneT o01agaTh TOABKO B TOM CIyYae, €CIM OHU MPSIMO YKa3aHbl B JJOBEPEH-
HocTH (cT. 54 T'TIK PD).

CrnemyeT OTMETHUTD, UTO 3aKOHHBIE MPEACTABUTEIN B CHIIY 3aKOHa 00Jaaa-
10T ¥ OOIIMMH, U CHICIIMAILHBIMY TTOJTHOMOYHSIMHU.

[IpencraButenscTBO MO Ha3HayeHUto cyaa — cT. S0 ['TIK P®, ocHoBanuem
BO3HMKHOBEHHUS TaKOIro MPEJICTABUTENLCTBA SIBIsIETCs omnpenenenue cyna. Cya
Ha3HA4aeT aJBOKATa, €CIIM OTCYTCTBYET MPEACTABUTEND Y OTBETUUKA, MECTO KU-
TEJIhCTBA KOTOPOTO HEU3BECTHO, a TAKXKE B MHBIX CIIydasX, MPeAyCMOTPEHHBIX
3akoHOM. ['TIK P® nosHOMOUYHS MpEACTaBUTENS 110 HA3HAYEHUIO CyJla HE YPETY-
JMPOBAHBI, MIPEMTOIAraeTCsl, YTO OH 00JIaJ]aeT HE TOJIBKO OOUTUMH, HO M CIICIIH-
JIIbHBIMH TTOJTHOMOYHSIMHU.

KoHTpoJbHbIE BOIPOCHI:
1. [loHsTHE IPENCTABUTENBCTBA.
2. Bupl npeicTaBUTENBCTBA.
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§ 6. [loaBeIOMCTBEHHOCTb M MOJACYTHOCTDH I'PAKIAHCKHX JIeJI

|. [lonBeTOMCTBEHHOCTh B IPaXJIaHCKOM MPOIIECCYaAIbHOM TpaBe MOHUMA-
10T B HECKOJIBKHX 3HA4YeHUSAX. Kak MpaBOBOW MHCTUTYT, PEIACTABIISIONINA COOOM
COBOKYITHOCTb HOPM, PETrYJIMPYIOUIUX MOPSJAOK PACCMOTPEHUSI CIopa TEM WM
WHBIM IOPUCAUKIIMOHHBIM opraHoM. Kak oJiHa 13 MpeanochuioK MOTy4YeHuUs MpaBa
Ha MpeabsiBieHue ucka. W, HakoHel, Kak MpeaMeTHas KOMIIETEHIIUS COOTBETCT-
BYIOIIUX FOPUCAUKIIMOHHBIX OPTaHOB MO0 PACCMOTPEHUIO U Pa3pelICHUIO CIIOPHBIX
IIPABOBBIX BOIIPOCOB.

[TonBe1OMCTBEHHOCTBIO HA3bIBAIOT Pa3rpaHUUYCHUE KOMIIETCHIIMH MEXTY
cyJaMu OOIIeH FOPUCTUKIIUU, C OJHOW CTOPOHBI, U BCEMU UHBIMH FOPUCTUKIIUOH-
HBIMU OpTaHaMH, KOTOPbIE MOTYT pacCMaTPHUBATh MTPABOBbIE KOHMIUKTHI — C JIpY-
roit. [lonBeqOMCTBEHHOCTh 00YCIIOBJIEHA HECKOJIBKUMU KPUTEPUSMU: 10 XapaKTe-
Py CIIOPHOTO MaTepUAILHOTO MPABOOTHOIICHHUS; UCXO U3 CYyOBEKTHOTO COCTABA,;
10 OECCIIOPHOCTH  3asIBJIICHHBIX TPEOOBaHMI; HCXOJAS W3 YCIOBHWA JOrOBOpA;
M0 YPOBHIO MPUHATHS HOPMATUBHO-TTPABOBOI'O aKTa.

[TonBe1OMCTBEHHOCTh CYJIOB OOIIEH FOPUCTUKIIMUA OIPEACISeTCs IO TaK
HA3bIBAEMOMY OCTATOYHOMY MPUHIIUITY: BCE, YTO HEMOABEIOMCTBEHHO apOUTPaK-
HBIM CyJlaM, OTHOCUTCSI K KOMITETEHITMH Cy/10B oO011ei ropucaukimu. K nmoasenom-
CTBEHHOCTU apOUTPAYKHBIX CYJIOB OTHOCATCSI KATErOpUu Jel1, 00JIaIaoue Clemy-
IOLMMU KPUTEPUSIMU: 1) CTIOp BO3HUK MEXAY FOPUIAYECKUMU JIMIIAMU U UH]TUBU-
JTyalbHBIMHU TMPEANPUHUMATEISIMA KaK MEXIy COoO0OH, Tak W C ToCyAapCTBOM
U TpakJlaHaMH, He 00JaJIalolMMU CTaTyCOM WHAMBUAYAJIBHOTO MpeArpUHUMATE-
JIs1; 2) COP HOCUT SKOHOMHUYECKUN XapakTep W BHITEKAET U3 MPEANPUHUMATEIbC-
Koil aearenbHOCTU. ClienyeT Takke o0paTuTh BHUMaHUE HA TO, YTO apOUTPaAKHBIC
CyIbl paccMaTpUMBAIOT HE TOJILKO J€Jla B MOPSAJKE HWCKOBOIO IPOM3BOJICTBA,
HO U YTPOIIEHHOTO, U TyOJIMYHOTO MPOU3BOICTB.

HecmoTpsi Ha Hanuuue KpUTEpPHUEB TMOABEAOMCTBEHHOCTH, B CyIeOHOM
MPaKTUKE HEPEAKO BO3HUKAIOT MPOOJIEMbl B pa3rpaHUUEHUN TTOIBEIOMCTBEHHOC-
TH MEXIYy CylaMd OOIIeH IOPUCAMKIIMU U apOUTpakHBIMU cyaamu. B Teopuu
U TIPAKTHKE TPaXTAHCKOTO MpoIiecca ObUIM BIPAOOTaHbI HEKOTOPHIE IyTH BHIXO-
71 U3 KOJUIH3HiT OBEIOMCTBEHHOCTH :

1) IIpu pa3rpaHudeHUM ITOBESAOMCTBEHHOCTH YYUTHIBACTCS MPHUPOJA ap-
OUTPa’KHOTO CyZa Kak opraHa cyJaeOHOI BiacTu, B chepe NpearnpruHUMATEIbCKOM,
HKOHOMMYECKOH JIeATeIHHOCTH;

2) HEKOTOpbIC JieNla MCKIIOUUTEIBHO IOJBEIOMCTBCHHBI apOUTPaXKHBIM
CyJaM, HE3aBHCHMO OT XapakTepa TpeOOoBaHM (CreluaibHasi I0IBEIOMCTBEH-
HOCTh cT. 33 AIIK PD);

3) HapyllleHHEe TPaBUI IMOBSIOMCTBEHHOCTH BJICYET OTKAa3 B MPHHATHU
ucka (m. 1 4.1 ct. 134 TTIK P®), mmbo npekpalieHne MPOU3BOJCTBA IO JCITY
(a63.2 ct. I0TTIK PO, 1. 1 9. 1 ct. 150 AIIK PD);

AFpaH{)IaHCKI/Iﬁ mporecc: yueb. mas crymeHtoB By3oB / OtB. pen. B. B. Spkos...
C. 67—69.
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4)ecnu Ccym OTKa3al B IIPUHSATHU WCKA WM TPEKPATWII MPOU3BOACTBO
10 JIeTy TI0 MOTHBY HETOABEIOMCTBEHHOCTH, TO apOUTPaXHBIN Cy/a 00s3aH TMpH-
HSTH JIEJI0 K CBOEMY ITPOU3BOJICTBY;

5) eciu J1e710 OJTHOBPEMEHHO TIOIBSIOMCTBEHHO apOUTPas)KHOMY CYITy H CY-
oy oOIIel IOPUCAMKIIMK U pa3leieHue 3TUX TPeOOBaHHMI HEBO3MOXKHO, TO AEJIO
paccmarpuBaercs CynoM oOIei IOpUCTUKIINY.

[ToBeTOMCTBEHHOCTh TIOJPA3/IEISICTCl HA HECKOJIBKO BHUJIOB: HCKIFOUH-
TEJbHYI0, ATFTEPHATUBHYIO, JOTOBOPHYIO H UMIICPATUBHYIO.

Hcknrouumenvhas no08e0oMcmeeHHOCMb. IeTI0 MOXKET OBITh PACCMOTPEHO
TOJIBKO CYZIOM, PACCMOTPEHHE UHBIM OPTaHOM HCKITFOUAETCS.

B cooTBeTcTBUU € TpaBUIAMHU AIbMEPHAMUBHOU NOOBEOOMCIMEBEHHOCU
CIIOp MOXKET OBITh PACCMOTPEH MO BBIOOPY 3aMHTEPECOBAHHOTO JIMIA, KaK B CYJE,
TaK ¥ B JIPYTOM IOPHCIUKIIMOHHOM oOpraHe. B To ke Bpems paspelieHue cropa
B aIMUHHACTPATHBHOM TIOPS/IKE HE JIUIIIACT CTOPOHBI TIpaBa 00pPaTUTHCS CY/I.

[To nmpaBunam 0o2o6opHoii no0gedoMcmeeHHOCmMY CTOPOHBI ITyTEM 3aKIT0-
YEHHS JIOTOBOpA BIIPAaBE BBHIOPATh TOT OpPraH, KOTOPHIH OyaeT paccMaTpuBaTh UX
criop (Hanpumep, TPETSUCKUH CyI).

NmmiepatrBHAs MOABEIOMCTBEHHOCTh COCTOUT B TOM, YTO CIIOP CTAHOBHT-
Csl TIOABEIOMCTBEH CYJy TOJIBKO B ClIyyae COOJIFOJCHMS TOCYAE€OHOro mopsiaka
yperyJaupoBaHus Cropa.

Il. TloacyTHOCTh — 3TO pa3rpaHUYeHHE KOMIIETEHIIUU 110 PACCMOTPEHHIO
TpaXXIaHCKUX CIIOPOB MEXKIY CyJaMH Pa3UYHbIX 3BEHHEB €ANHON CyAeOHON CH-
CTEMBI.

Cynebnas cucrema Poccuiickoit denepanuu:

[ CynebHnas cucrema P® ]

1. ®enepanbHbIe Cyabl 2. Cynpl cyObekTOB PO

1.1. Koncrurymmonnusiii Cyn PO 2.1. Koucrurynuonnsie (Ycras-
HBbI€) Cybl CyOBEKTOB PO

1.2 Cyap! obueit ropucaukuuu PO
— Bepxosnsiii cyq PO (BC PO);

— cyabl cy0beKkToB PD; 2.2. MupoBbIe CyIbH

— paliOHHBIE CYJbI;
— B CHCTEMY CYyJI0B OOIIe IOpUCIUK-
IIUU TAKXKE BXOAAT BOCHHBIE CYbI

1.3. Apburpaxusie cyabl PO
— Bepxosnsiii cyg PO (BC PO)
— AC okpyros
— aNeJUIANOHHBIC CYIIbI
— apOUTpaKkHbIE CY/bl CYOBEKTOB
— Cyn 10 UHTEIUIEKTYaJIbHBIM IpaBam
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BrIensroT HECKOIBKO BHIOB TOJICYTHOCTH: (HYHKITMOHAIBLHYIO, POAOBYIO
U TeppuTopralibHyt0. DyHKIIMOHAIbHAS TMOACYJHOCTh 3aKpEIUISIeT B KaueCTBE
KAKOM MHCTAaHUUU CYyJ TOTO WM MHOTO YPOBHS BIPABE HNPUHSTH IO K CBOEMY
MIPOM3BOJICTBY, B KAYECTBE CyJa: a) IEPBOM MHCTAHIWU; O) ameuISIIHOHHON WH-
CTaHIMU; B) KaCCAIIMOHHON MHCTAHIMU; T') HAJJ30PHON MHCTAHIINH.

Kaxxaplii 13 3TUX Cy/10B JII000T0 YpOBHS BIpaBe MPUHSTH JIEJI0 K PACCMOT-
PEHUIO MO MEPBOM MHCTAHIIUHA, UMEHHO I10 3TOMY KPUTEPHUIO U pa3rpaHUIMBACTCS
pOIOBast MOACYAHOCTh CYAOB PA3IMYHBIX YPOBHEH: MUPOBOU Cy[bs, PAOHHBIN
cyl, cyn cyonekra, BepxoBHsiii Cyn P®. PooBast moacyIHOCTh HOCUT UMIIEpa-
TUBHBIA XapakKTep, MOATOMY €€ HEJIb3d U3MEHHUTh IO COTJIAIEHUIO CTOPOH, OHA
HE MOXET OBbITh U3MEHEHa U cyaioM. Hecobutoienne poioBoil moACcyAHOCTH pac-
CMaTpPUBAETCS KaK CYIIECTBEHHOE HAapYyIICHHUE MPOLIECCYATbHOTO 3aKOHOAATENb-
CTBa M BJIYET O€3YCJIOBHYIO OTMEHY pElICHHs, O HApyIIEHUH POJIOBOM MOJICY/I-
HOCTHU MOKHO YKa3aTh Ha JJI000U CTaJiuu Mpoliecca.

Ponosas noacynHocts MupoBoro cyasu omnpeaeneHa ct. 23 I'TIK PO u @3
«O MHPOBBIX CyAbsx» 0T 29.12.1999 Ne 218-03. Cnemyer 3aMeTUTb, YTO U3 TIOI-
CYJTHOCTH MHPOBOT'O CYJbU UCKIIOYEHBI TPYAOBBIE CIIOPHI, IOACYIHOCTh UMYIIIE-
CTBEHHBIX CIIOPOB OrpaHWyeHa IieHoW ucka 10 950 Teic. py0., OJHAKO aHHBIE
OTpaHUYEHUS] HE PaCHpPOCTPAHSIOTCS Ha JieJla O BblAaye CyAeOHOro mpukasa, mo-
TOMY YTO OHU HE HOCSIT CLIOPHOTO XapaKTepa.

PonoBast moacynHocTh pailoHHOTO cyaa 3akpervieHa B cT. 24 TTIK PO —
BCE JIeN1a, KOTOPbIE HE OTHOCSTCS K MOACYAHOCTH MUPOBOTO CYZbH, CyAa CyObeK-
ta 1 BC PO, noacyaHel pailoHHOMY Cyay.

PonoBas nmoacyaHocts cyna cyObekta 3akperieHa B cT. 26 ['TIK P®, emy
MOJCYJHBI J€NIa, CBS3aHHBIE C TOCYJApPCTBEHHON TalHOM, a TakKe JIeJla, BO3HU-
Karolue 13 MyOJuYHbIX TPAaBOOTHOIIEHUH COOTBETCTBYIOIIETO €MY YPOBHSI.

Ponosas noacyanocts BC PO onpenenena ct. 27 I'TIK P®. B kauectBe
nepBoil nHcranuun BC P® paccMarpuBaeTr B OCHOBHOM J€J1a, BO3HUKAIOIIUE
U3 MyOJIMYHOTO CYJONPOU3BOICTBA COOTBETCTBYIOIIETO EMY YPOBHSI.

K cnenyromemy Buay moJICyAHOCTU OTHOCUTCS TEPPUTOPHAIbHAS MOJICY/I-
HOCTb, OTIPEJIEIAIONIAs, B KAKOW KOHKPETHBIN CyJ U3 OJJHOPOJHBIX CYJOB OJHOTO
Y TOTO JK€ YPOBHS CHCTEMBI CYJIOB C YUYETOM €r0 TEPPUTOPUATILHON IOPUCIUKIINH
ciieyeT oOpaTUThCS 3a pa3pelieHueM ONPEAETIEHHOrO IPAKIAHCKOro Jiea.

TeppuropraiibHasi MOJCYAHOCTh, B CBOKO OUY€pEb, JEIUTCA HA MOJBUIBI:
00I11y10, ATbTEPHATUBHYIO, UCKITIOUUTENIbHYIO, IOTOBOPHYIO U TIO CBS3H JIEI.

[lo oObmieMy mpaBuIly TeppUTOpUATbHAS MOACYAHOCTh ONpPENENsIeTcs
1o MeCTy HaxoxJeHus oTBeTurka (cT. 28 I'TIK PD).

Hck K rpaxkaaHuHy TPEeabSBISIETCS 110 MECTY €ro MOCTOSIHHOTO WJIU Tpe-
MMYIIECTBEHHOTO MPOXUBAHUSA (B KUJIOM NOMeENIeHUH). DakT NpoKUBaHUS Y10~
CTOBEPSITCSI HA OCHOBE PA3JIMYHBIX OPUINYECKUX (PAKTOB: pErucTpaIus no MecTy
YKUTEILCTBA, CBUETEIBCKUE MOKa3aHus U T. 1. B cooTBeTcTBUM ¢ OnpeneneHneM
Koucturynmonnoro Cyna P® ot 05.10.2000 Ne 199 npu ycraHoBiIeHUH MecTa
MOCTOSIHHOT'O TIPOYKUBAHMS CYyJl HE JOJKEH PYKOBOJICTBOBATh TOJBLKO (haKTOM pe-
TUCTPALIUU 110 MECTY JKUTEILCTBA, OH JIOJDKEH MPUHUMATh BO BHUMAHUE U JPyTHe
dakTel. Eciii uck npeapsaBisieT K OCYKIACHHOMY K JIUIIIEHUIO CBOOOIBI, TO TaKOM
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MCK TIOJIa€TCA 110 MECTY €ro MOCIEAHETO MECTA JKUTEIBCTBA 10 OCY X AcHUA. Ecnu
UCK TIPEABSBIACTCS K HECOBEPLIEHHOJIETHEMY, TO ITOACYAHOCTb OIPEAEISETCS
10 MECTY JKATEJIBLCTBA €r0 3aKOHHOTO IpeAcTaBuTeNsd. Hen3BecTHOCTh MecTa Ku-
TEJIBCTBA YaIlle BCErO HOCUT BPEMEHHBIN XapaKTep, U 32 OTBETUMKOM COXPAHSACT-
csl IpaBo TpeOOBaTh Mepeiayn Jesia Mo MECTY CBOETO KHUTEIbCTBA.

Hckn K IOpUaMYecKuM JUIAM IMOJAI0TCA MO MECTY HUX TOCYJAapCTBEHHOMN
perucTpanum, CBeACHU 0 KOTopoMm cojepxarbest B ET'PHOJI.

K opranam nyOGnu4yHON BIAaCTH HMCKH TakKe MOJAIOTCS TII0 MECTYy HX
HAXOXKJCHHSI, IPH 3TOM MECTOM HaXOXJICHUS OpraHa MyOJIWYHON BIACTH SIBISIET-
Cs YKa3aHHO€ B HOPMAaTHBHOM aKT€, KOTOPbIM JaHHBIM oOpraH co3aad. Ecnu
B HOPMAaTUBHOM aKT€ OTCYTCTBYET O(PHUIIMAIILHOE YKa3aHHE HA MECTO HaXOKJe-
HUSl OpraHa IMyOJMYHOM BIACTH, TO UCK IMOJAETCS MO €ro (PaKTUYEeCKOMY MECTY
HaXOXKJICHUS.

AnbTepHaTUBHAs MOJCYAHOCTh (MJIM MOJACYAHOCTH MO BBIOOPY MCTIA) 3a-
KJTIOYAETCSl B TOM, YTO Y UCTIA €CTh BO3MOKHOCTb IO CBOEMY YCMOTPEHUIO 00pa-
TUTBCS B OJIMH W3 HECKOJIbKHX CY/IOB, YKa3aHHBIX B 3aKOHE. AJIbTepHaTHBHAs
HOJICYTHOCTh HE 3aMEHseT oOlIel TeppUTOPHATIBHON MOICYITHOCTH, a CYILLECTBY-
eT Hapany ¢ Hel. [loacyaHocTs 1o BeIOOpY ucTia perynupyercs cT. 29 I'TIK PO.
Crnenyetr oOpaTUTh BHUMAHHUE, YTO UCKH O B3bICKAHUU AJIMMEHTOB U 00 yCTaHOB-
JIEHUU OTIIOBCTBA MOJIJIEXKAT aJIbTEPHATUBHOM MOJICYAHOCTH, B TO BPEMSI KaK UCKU
00 U3MEHEHUHU pa3Mepa AIMMEHTOB WKW 00 OCIapMBaHUM OTLIOBCTBA IMOJIAIOTCS
10 OOIIMM MpaBUIIaM TEPPUTOPUATIBHON NOJACYIHOCTH. VIcku 0 3amuTe mpas mo-
TpeOuTeneil mogaroTcsl HE TOIBKO MO MECTY YKUTEJIbCTBA UCTLA, HO U MO €r0 Me-
CTy NpeObIBaHUSA, KOTOPHIM MOXKET OBITh JKMJIOE MOMELICHHUE, HE SIBIISIOLIEECS
MECTOM TIOCTOSIHHOTO KUTENbCTBA, TOCTHHUIIA, CAHATOPHI, TOM OTJbIXa, AHCHU-
OHat, O0JbHUIIA U T. 1. [lepedenp fen, moanexamux albTepHATUBHON MOICYAHO-
CTH, ycTaHOBJIEHHBIH CcT. 29 ['TIK P®, He siBnsieTcss ncuepnbIBarOIUM. AJIbTEpHA-
TUBHAs TOJICY/THOCTh YCTAHOBJICHA U JJISl JieJ, BO3HUKAIOIIUX W3 MyOJIMYHBIX
npaBooTHoweHn — cT.cT. 251, 254 TTIK PO, takxke no nenaMm o0 yChIHOBIIE-
HuU — cT. 269 T'TIK P®. [IpaBo BbIOOpa MexAy cydamMH MPUHAAJIEKHUT HUCTILY,
€clIi MCTEeLl NPEedbsIBUI HCK, CIesIaB BbIOOp, TO OH MOTOM HE BIPaBE XoJaTai-
CTBOBaTh 00 U3MEHEHUH NOJACYAHOCTH. B TO e BpeMs eciu cy1 OCTaBUT UCK Oe3
paccMOTpPEHHs], TO Y UCTLa BHOBb MOSBUTCS MTPaBO BHIOOPA.

B cooTBeTCTBHM C MpaBHIaMU HUCKIFOYMTEIBHOW IMOACYAHOCTH PacCMOT-
peHHe Jeia JOIyCKaeTCsl TOJIbKO TeM CYAOM, KOTOpbIM yka3aH B 3akoHe (cT. 30
['TIK P®). UckmtounTenbHas MOACYIHOCTh HE MOXKET OBbITh M3MEHEHA IO COorJia-
IIEHUIO CTOPOH M BCEr/la UMEET MPEUMYIIECTBO PU KOHKYPEHLIMU TPABHII MO/I-
CYIHOCTH.

W cKImounTebHOM NOJICYTHOCTH MOJUIEKAT UCKU O MPaBax Ha 3€MEJIbHbIC
YYaCTKH, YYaCTKH HEJp, 3[1aHUsl, B TOM YHCIIE KUJIbIE U HEXUIIbIEe TOMEILEHUS,
CTPOEHHSI, COOPYKEHHUSI, IPyTrue 0ObEKThI, IPOYHO CBSI3aHHBIEC C 3eMJICH, a TaKxke
00 OCBOOOKJICHUHM HMMYIIECTBA OT apecTa | MPEABABISIOTCS B Cy IO MECTYy
HAXO0XICHUS 3TUX 00BEKTOB WJIM apeCTOBAHHOIO UMYyIlecTBa. PaccMoTpenue mo-
JNOOHBIX MCKOB MO MECTY HaXOXKICHHSI MMYIIECTBA OMPAaBIAaHO, KPOME TOTO, UC-
KJIFOUUTEIIbHON TMOJCY/THOCTH TMOJUIeKAT HE TOJBKO HMCKUA O IMPU3HAHUM IIpaBa
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COOCTBEHHOCTH, HO Ml KCKH O TOPSJIKE TOJH30BaHUs, UCKH O BBIJEJE JOJH, T. €.
JT00BIC CIIOPHI, CBA3aHHBIC ¢ 0OBekTaMu, repeuncieHHpMU B cT. 30 I'TIK PO.
Crnenyer Takke yYUTBHIBaTh, YTO apECTOBAHHOE MMYIIECTBO MOKET HAXOJIUTHCS
Ha Pa3HbIX TEPPUTOPHUAX U MOJNATATH MO IOPUCTUKIIMIO PA3HBIX CYJIOB, B TAKOM
cllydae HeOOXOAMMO MPEIBSIBISATh CAMOCTOSITeNbHBIC CKA. OOpaTuM BHUMaHUE,
YTO HE BCE UCKU O IIPaBax Ha HEABWKMMOE UMYIIECTBO MOJIEKAT UCKITIOUYNTEb-
HOM noacyaHocTU. K HEIBUKMMOMY UMYILIECTBY OTHOCSITCSI HE TOJBKO T€ OOBEK-
TbI, KOoTOpble Tiepeunciensl B 1. 1 ¢r. 30 ['TIK P®D, HO u kKocMuueckue 0O0BbEKTHI,
MOPCKHE U BO3YIIIHbIE Cy/ia U T. II.

Nckn KpeauTopoB HacienoAarensi, MPeabsBIsEMbIE O MPUHITHS HACIE/-
CTBa HACJIEIHUKAMH, MOACYAHBI Cyy IO MECTY OTKPBITHUSA HaciencTsa. ['paxknaH-
CKO€ 3aKoHOMATebcTBO — a03. 1 1. 3 cT. 1175 'K P® — npenycmarpuBaet Bo3-
MO>KHOCTh MPEABABICHUE MCKA K UCIIOJHUTENIO 3aBEIIAHNS WM K HACJIEICTBEH-
HOMY MMYILIECTBY, HO 00a 3TUX TpeOOBaHUS JTOJKHBI ObITh MOJAHbBI 110 MECTY OT-
KPBITHSI HACJIE/ICTRA.

Ncku k nepeBo3urKaM, BBITEKAIOIIKME U3 JIOTOBOPOB MEPEBO3KH, MPEIbIB-
JSFOTCSL B CYJ IO MECTY HAXOXKJEHUS MEPEBO3YMKA, K KOTOPOMY B YCTAHOBJICH-
HOM TMOpsiike ObUla TpenbsiBieHa npeTeH3us. HeoOXoauMocTh MpeabsaBICHUS
MpPETEH3UU A0 KHA ObITh YKa3aHa B 3aKOHE WJIM JOTOBOPE, B MPOTUBHOM CiIydae
TaKUe UCKU MOTYMHSIOTCS O0IIEeMY IPABIITY TEPPUTOPUATILHON TTOJICYTHOCTH.

ITepeuens cr. 30 I'TIK P® ne sBnsercsa ucuepnbiBaronmm, [ TIK PO ycra-
HOBJICHBI U UHBIE CITy4yaH, Korja TpeOOBaHUE MOMJICKUT HUCKITIOUUTEIILHON TMO/I-
CYJTHOCTH, Hanpumep, 4. 4 c¢t. 281, a03. 1 4. 1 ¢1. 290, 4. 3 c1. 294 U T. 1.

JloroBopHasi moJcyIHOCTb yperyiupoBana cT. 32 I'TIK P®, mpaBuno koTo-
POl 3aKJIF0YAETCSA B TOM, YTO CTOPOHBI BIIPABE U3MEHUThH YCTAHOBJICHHYIO 3aKOHOM
TEPPUTOPUATHHYIO TIOJICYTHOCTh IO CBOEMY COTJIalIeHHI0. M3MeHeHue noacyaHo-
CTH BO3MOYHO TOJILKO JI0 IPUHATHUS CYJIOM JIeJia K CBOEMY IIPOM3BOACTBY. Kpome
TOr0, JOTOBOPOM O MOJCYJHOCTH HENb3S W3MEHUTh HUCKIIOYUTEIIbHYIO TOJICY-
HOCTb, U UBMEHUTH WJIK OTMEHUTH POJIOBYIO TOJICYIHOCTh, TAKUE COTJalieHus Oy-
IyT HUYTOKHBI. CorjamieHue o MoACYAHOCTH JOHKHO ObITh COCTaBJICHO B MUCH-
MeHHOM (opme. Cyn, B KOTOPBINA CEIyeT MoJaBaTh MCK, JOJHKEH OBITh yKa3aH
B COOTBETCTBUHM C €T0 TOJHBIM OQUIMAILHBIM HauMeHoBaHueM. CormameHus
0 BBIOOpE TIOJICYTHOCTH HOCAT OO0S3aTeNbHBIA XapakTep, KakK JMJii CTOpPOH,
TaK v Jyia cyna. JJoroBop o BhIOOpE MOACYAHOCTH MOKET ObITh COCTABJICH B BHUJIE
OTIENIFHOTO JOKYMEHTa WJIM OTOBOpPKa O MOJCYIHOCTH MOXET OBbITh BHECEHa
B TPaX/IaHCKO-TIPaBOBOM JoroBop. lIpenMerom cormaiieHrss MOXKET ObITh OJUH
WJIM HECKOJIBKO CIIOPOB, MPUYEM KaK BO3HUKIIIUX, TaK U OYTyIIHX.

HecMoTps Ha TO, 4TO 3aKOHOJATENb IOCTATOYHO MOJIHO YPEryJIMpOoBall Mpa-
BUJIA O MOJICYAHOCTH, KOJUITM3UU MPaBUJI MOJCYJHOCTA BCE-TaKU BO3HMKaKOT. OI-
HOM W3 MPUYMH TaKUX KOJUTM3UH SIBJISIETCS 3aIlpeT Ha CIOPHI O MOJICYTHOCTH MEX-
ny cynamu B Poccuiickoit ®enepanuu (1. 4 ¢1. 33 I'TIK P®), Takum o6pazom, puck
HEMPABWILHOTO OMPEIEICHUS MOJCYTHOCTH MOJTHOCTBIO JIEKUT Ha UCTIE. B TO ke
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BpEMsI CYILIECTBYIOT HEKOTOPBIE MPABUJIA, B COOTBETCTBHH C KOTOPHIMHU YKAa3aHHBIE
KOJUTH3HH MOTYT OBITh IIPEO/IONCHBI :

1) UCKITFOUNTETbHAS TIOICYIHOCTh BCETIa UMEET TIPUOPHTET;

2) CTIOpPBI O TIOACYTHOCTH Pa3PEIIAIOTCs BBIIIECTOSIIMM CYIOM: a) 00XKa-
JyeTCsl ONPEENIEHUE O BO3BPALICHUH HCKa, [0 MOTUBAaM HEMOJICYTHOCTH; 0) eciiu
3asBJICHUE TMPUHATO C HAPYIIEHWEM MOJCYIHOCTH, TO 00 3TOM MOXKHO YKa3aTb
B KacCallMOHHOM »kanio0e;

3) cyn moskeT BepHYTh UCK (1. 5 4. 1 cr. 135 I'TIK P®) mitn octaBUTH €ro
0e3 paccmotpenus (a03. 5 cr. 222 I'TIK P®), ecnu TOKIECTBEHHBIA UCK MPUHSIT
K IIPOU3BOJICTBY JIPYTOM CyI;

4) u3MEHEHUE TOACYIHOCTH YXKE IOCIIe TPUHSITHSA Jejia K POU3BOICTBY
HE SIBJISIETCS OCHOBAHUEM IS TIEPEIaykl €ro B CyJl, KOTOPOMY OHO CTaJl0 MOACY/-
HO (4.1 cr.33 IT'TIK P®), HO nenmo, HampaBiICHHOE W3 OJHOTO CyAa B JIPYrou
10 MOJICYAHOCTH, JTIOJDKHO OBITh IPUHSTO K IPOU3BOACTBY (4. 4 cT. 33 I'TIK PD);

5) BC P® moxer u3MEHHUTh TEPPUTOPUATBHYIO MOJICYJHOCTh CBOMM Pe-
IIEHHEM, €CJIM HEBO3MOXHO OCYIIECTBUTH MPABOCYJIUE CYAOM, JIEHCTBYIOIIMM
Ha TEPPUTOPUM, HA KOTOPOW BBEIEHO upe3BbivaitHoe mnoioxkeHue (PK3 Ne 3
«O 4pe3BBIYATHOM TOJIOKECHUNY);

6) onpeaeneHue o mepenaye Jaena B APyrod CyJ WK ONpeieieHue 00 ot-
Ka3e B TaKOM Iepenaye MOKET ObITh 00KajlOBaHO (YaCTHOM »KajnoOoi), eperadya
JieJia OCYILIECTBIISIETCS [TOCIIE UCTEUEHUS CPOKa 00KaIOBaHUSL.

KOHTpOJILHI)Ie BOITIPOCHI:
1. ITouarue u BUJBI ITIOABCAOMCTBCHHOCTH.
2. IlonsaTue n BUIBI IIOACYAHOCTH.

§ 7. llpoueccyaibHbIe CPOKHU M cyleOHbIe PAcXobl, IITPadbI

|. OnHoli W3 3a1ay TPakIaHCKOTO CYJTOTPOU3BOJICTBA SBIISIETCS MPABUIIb-
HOE€ Y CBOEBPEMEHHOE PACCMOTPEHUE U Pa3pEUICHNUE TPAKIAHCKUX JIEJI, B CPOKH,
ycraHoBJieHHbIE [ TIK PO.

[IponeccyanbHbIi CPOK — 3TO MPOMEKYTOK BPEMEHH, YCTAHOBIICHHBIN IS
COBEPILICHHSI ONPEACIICHHOTO MPOIECCYaTbHOTO AecTBUsA. [IporeccyanbHbie cpo-
KU MOTYT OBITh YCTAaHOBJICHBI 3aKOHOM WJIU CYJIOM.

K cpokam, ycTaHOBJIEHHBIM 3aKOHOM, OTHOCSITCSL:

1. Cpoxku coBepIlIeHHs TPOLECCYAIbHBIX IEUCTBUI CYJIOM:

B cootBercTtBuM co ct. 154 T'TIK PO cyn momkeH pacCMOTpETh U pas3pe-
IUTH JEJO0 J0 UCTEYCHUSI JABYX MECSIEB CO JHS MOCTYIUICHUS 3asBICHUS B CY]]

5Fpa>1<)1aHCI<m71 mpoiiecc: y4eOHUK JUIsl CTYIEHTOB BY30B/OTB. pen. B. B. Spkos...
C. 202—2083.
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(BKirOuasi BpeMsi MOATOTOBKU Jefia K Cy/leOHOMY pa3OMparenbCTBY), MHUPOBOM
CyIbsl TOJDKEH PacCMOTPETh M Pa3pelIUTh JENO J0 UCTEUEHHUS OJHOro Mecsia
CO JTHS TIPUHSATUS 3asIBJICHUS K IPOU3BOACTBY. HapylieHrne ycTaHOBIIEHHBIX CpO-
KOB BEJIET K HAPYIICHUIO KOHCTUTYIIMOHHBIX MPaB IpaXkIaH Ha CyIeOHYIO 3alllu-
Ty. B nessax cobmoenus npoueccyaibHbiXx cpokoB cyaoM B ['TIK P® Obuia BBe-
JIEHa HOBAas TJIaBa O MPUCYNKICHUU KOMIICHCALUH 3a HAPYIICHHUE MpaBa Ha CyA0-
MIPOU3BOJCTBO B pa3yMHbIN CPOK.

Heo0xoanMo 0TMETUTh, UTO ISl IPABUIBHOTO PACCMOTPEHUS U pa3peliie-
HUS JIeJ1a BaKHBI HE TOJIBKO T€ CPOKH, KOTOPBIE YCTAHOBJIEHBI I CyAd, HO U JIJIs
y4acTHUKOB Tiporecca. CoOio/IeHne 3TUX CPOKOB HAIPABIIEHO HA OPTaHU3AIUIO
mpoliecca, MpUAAHUE €My YNOPSAOYEHHOCTH. CPOKM TAaKkKe BIMSIOT Ha IpaBa
Y 00S13aHHOCTH JIUL, YYaCTBYIOIUX B JIEJIE.

K cpokam, Ha3Ha4YaeMbIM Cy10M OTHOCSITCSL:

1. Cpoku coBeplieHUs] HpOIecCyalbHbIX JACUCTBUI JIMIAMH, Y4acTBYIO-
IIUMHU B JIENIE:

Hampumep, nocne nNpuHATUSA 3asBICHUS CyIbS BBIHOCUT OIpPEIEICHHUE
O OJTOTOBKE Jiesia K CyJeOHOMY pa30uparenbCcTBy, YKa3bIBaeT JEHCTBUSA, KOTO-
pBI€ CIEYET COBEPILUTH JMIIAM U CPOKU COBEPIICHUS 3TUX JEUCTBUM i obec-
NEYCHHs MPABHILHOTO Y CBOEBPEMEHHOI'O PACCMOTPEHHUS M pa3pelieHHs Aena.
CyioM Ha3HA4alOTCs CPOKU UCIIOJHEHMSI CyJI€OHOTO pPEIICHUs, ’TU CPOKU CYAbS
Ha3HA4aeT ¢ y4eTOM OOCTOATENLCTB Jena. [lpyu ocTaBieHnr UCKOBOTO 3asiBICHUS
0€3 IBMKEHUS CyJl Ha3HAYAET Pa3yMHBIN CPOK JJIsi UCIIPABIIEHUS! HETOCTATKOB.

2. Cpoku A7 BBITOJIHEHUS PAaCHOPsDKEHUH CyAa JHUIaMU, HE Y4acTBYIO-
190120917 8: 391 (S (K

Hampumep, cpok i NpeaoCTaBiICHUs JOKA3aTENbCTB, HAXOIALIMXCS
y IOJDKHOCTHBIX JIMI WM TPaXJaH, IPUYEM 3TU JIUIA B TEUYEHUE NSATU JHEN 00s-
3aHbl U3BECTUTH CYJl O HEBO3MOYKHOCTH IPENOCTABICHUS TOKA3aTEIbCTB B yCTa-
HOBJICHHBIN CYJIOM CPOK.

Hcuncnenune mporeccyalbHbIX CPOKOB ycTaHoBeHO cT.cT. 107—112 T'TIK
P®. Cpoku onpenenstoTcst AaToH, yka3aHHeM Ha COOBITHE, KOTOPOE TOJKHO 005-
3aTeJIbHO HACTYNWTh, WIM NEepuoJoM BpeMeHH. Ha3zHaueHne HOBOro cyneOHOro
3acellaHus YCTAHABIIMBAETCS YKa3aHUEM HA ONPEIEIICHHBIN J€Hb; CPOK PACCMOT-
pPEHMS U pa3pellieHus Jieja HeNb3sl YCTAHOBUTh MHAYE KaK 0003HAYEHUEM MEPHO-
Jla BpEMEHHU; TIPUOCTAHOBJICHHE MPOM3BOJICTBA — yKa3aHHEM Ha cOObITHE, KOTO-
pO€ JOJHKHO HACTYIIUT.

CpoKH HMCUHUCIISIIOTCS TOAaMH, Mecsiuamu Wi JHsaMH. [IporeccyanbHbIi
CPOK TE€UYET HEMPEPHIBHO C YYETOM BBIXOJIHBIX U Mpa3qHUYHBIX AHEH. Eciau Havyao
CpOKa MPUXOAWTCSI Ha HEpabouuil J1eHb, TO CPOK HAUMHAET T€Yb C JAHHOTO JHS,
a He CO CIIEAYIOIIEero 3a HUM paboyero. Ecnu neiicTBre MOMKHO ObITH COBEPIIIEHO
B CyZie — JI0 KOHIIa paboyero JAHS WK A0 TOro, Kak MPEeKpaIialoTcs COOTBETCTBY-
IOLIME ONEpalHH.

Ecnmu cpok Oyner mpomyliieH, TO JIMLO JIMIIAeTcs MpaBa Ha COBEPIICHUE
IpoLEecCyanbHbIX AecTBU. OHAKO MpollecCyalbHbIe CPOKH MOXKHO BOCCTaHO-
BUTH IIyTEM T0JIa4YM XO0J1aTaliCTBa.
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WNuoraa mpu mpormycke cpoka Ha JIMIO MOXKET OBITh BO3JIOKEHA OTBET-
CTBEHHOCTb — HampuMmep, mrpad Mpu MPOIYCKE CPOKa MO HEYBAKHUTEIHHBIM
pUYMHAM, OJIHAKO HaJoXKeHue mrpada He 0OCBOOOXKIAET UX OT O0S3aHHOCTH CO-
BEPILEHUS 3TOr0 MPOIECCyalbHOro AeicTBUS. [Ipyn npuoctaHoOBIEHNN TPOU3BOI-
CTBa IPHOCTAHABIMBAIOTCS U CPOKH, IOTOM OHH MPOJOJIKAIOT T€Ub JaJIbLIE, IPH
NepEPHIBE HAYMHAIOT T€Yb 3aHOBO.

Cpoku MOTYT OBITh IIPOJJIEHBI, €CJIM OHU YCTAHOBJICHBI CYI0M; CPOKU MO-
T'YT OBITh BOCCTAHOBJICHBI, €CJIM OHU YCTAHOBJIEHBI 3aKOHOM.

[IpoasnsitoTcst CpOKH MO 3asBICHUIO JIUIL, AJIST KOTOPBIX CPOK ObLT YCTaHOB-
JieH, JIu0o 1o uHUIMarTuBe cyna. s aToro HeoOsA3aTeTbHO Ha3HAYATH CYJCOHOE
3acenanue. g mpojyuieHrs HeoOXoquMa yBaKuTellbHasa npuurHa. [Ipu npoase-
HUU YCTaHABJIMBAETCS HOBBIM CPOK — ONPEIEICHHBIA MEPUOJIOM BPEMEHH, Ka-
JICHIAPHOM JaTOM.

O BocCTaHOBJIEHUH CpOKa HEOOXOAMMO MO/ATh B Cy/l XOJATalCTBO, IPUYEM
C mojlayeil xojaTtaiicTBa HEOOXOAMMO COBEPIIUTH CaMO IMPOLECCYAIbHOE JEUCT-
BUE, CPOK KOTOPOTro MpoIylleH. BoccraHaBnMBaeTcsi CpoOK MpU HATUYUM yBAXKU-
TEJIbHBIX NMPUYKH. [Ipr BOCCTaHOBIEHMM HOBBIM CPOK HE HA3HAYAETCS, HO IIPOLEC-
CYaJIbHOE JEMCTBHUE CUUTAETCS UCIIOJIHEHHBIM B CPOK.

Il. CyneOGHbie pacxoapl — 3TO JIEHEXHasi CyMMa, BbIIJIauMBaeMas yKa3zaH-
HBIMH B 3aKOHE JINLIaM B CBSI3H C IIPOM3BOJCTBOM IO TPAKTAHCKOMY JIETY B CYZE
(ct.cT. 88—104 I'TIK PD).

CyneOHble pacxobl COCTOAT M3 FOCYAAPCTBEHHOW MOIUIMHBI U CYyI€OHBIX
U3JIEPIKEK, CBSI3aHHBIX € paccMoTpeHueM jena. CyneOHble pacxobl pacmpene-
JSIFOTCSL CYJIOM MTPOMOPIMOHANIBHO Y/I0BIETBOPEHHBIM TPEOOBAHUIM.

ITopstoK omIaThl roCyIapCTBEHHON IMOLUIMHBI perynupyercs Hamorossim
kojekcoM P®, ct.333.17. ['ocymapcTBeHHas MOLIIMHA OIJIAYMBAETCS MCTLOM
IIPY MOJa4€ MCKOBOIO 3asBJICHHMS, pa3Mep TOCYIapCTBEHHOM IMOLLIMHBI OIpee-
JSIETCS B 3aBUCUMOCTHU OT II€HbI UCKA. B HEKOTOPBIX cydasiX UCTIBI OCBOOOXKAA-
IOTCSL OT OIUIaThl TOCYIaPCTBEHHOW MOIUIMHBI, B CIIy4ae yIOBJIETBOPEHUS MCKO-
BbIX TPEOOBaHUI PACXO/IbI 10 TOCYIAPCTBEHHON MOILIUHE MOTYT OBITh OTHECEHBI
Ha OTBETYMKA. Eciu UCTel N3MEHSIET CyMMY MCKa, TO TOCYAAPCTBEHHAs MOIUIMHA
JOJKHA OBITH MO0 J0IUTaueHa, 1100 BO3BpallleHa CY/IOM T10 3asBJICHUIO UCTIIA.

K uznepxkaM CBsI3aHHBIM C PACCMOTPEHHEM JI€Jla, OTHOCSITCS: BBITUIATHI
CBUJIETEIISIM, JKCIEPTaM, CHELHAINCTaM; PacxXolbl Ha yCIYyTW IPEICTaBUTENS;
KOMIIEHCAllMU 3a IMOTEPI0 BPEMEHHM; PacXobl Ha IPOE3] U MPOKUBAHUE CTOPOH
Y TPETHUX JIMI U T. . PacXoJibl BO3MEMIAIOTCA 3aMHTEPECOBAHHON CTOPOHOMN WU
rocynapctBoM. Pacripenenenue cyneOHbIX pacxoA0B SIBIISIETCS 00s3aTENIbHOM 4Ya-
CTBIO CyJIeOHOrO perieHus. Pacxonpl pacrpenenstorcs NponopLUOHaIbHO YI0BIIE-
TBOPEHHBIM TPEOOBAHUSIM.

CyneOHble mTpagpl — 3TO UMYIIECTBEHHAs CaHKIIMS, NMPUMEHsIeMas Cy-
JIOM B TMOPSIJIKE, YCTAHOBJICHHOM 3aKOHOAATEIbCTBOM, B KAUECTBE MEPHI IOPUIU-
YeCKOW OTBETCTBEHHOCTH CyOBEKTOB 32 HEUCIIOJIHEHNE UMH CBOMX 00s3aHHOCTEH
(ct.cT. 105—106 I'TIK P®D).

Cynebnbiii mTpad NpuMeHseTcsl KaKk HaKa3aHUE U KaK MPEBEHTUBHAsI Mepa.
[Htpads! HamararoTcst Ha rpaXxaaH, B TOM YUCIIE U TOJHKHOCTHBIX JIMII, MOTYT OBITh
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TaKKe HAJIOXKEHBI Ha opuandeckux juil. O HajaoKeHu! mTpada BHIHOCUTCS OTpe-
JieNieHne, Konusi kotoporo B TeueHue 10 mHel HampaBisieTcst JUIYy, Ha KOTOpPOE
BO3JIOXKEH mTpad. OnpeaeneHre 0 HAIOKEHUH Tpada MoUIEKUT 003KaI0BaHUIO,
mrpad MOKET OBITH CIIOKEH WM MOXKET ObITh YMEHBINEH ero pa3mep. JKaaoda
paccMmaTpuBaeTcs Ha Cy/IeOHOM 3acCeaHuU C W3BEIICHUEM JIUIIA, B OTHOILICHUHU KO-
TOPOTO BEIHECEHO ONpeIeTICHUE O HAIOXKEHUH 1ITpada, HO ero HesiBKa He MpensiTC-
TBYET PACCMOTPEHUIO JieNa, [0 UTOraM PAacCMOTPEHHUs BBIHOCUTCS ONpeAeTICHHE.
Ha onpenenennie 00 0TKa3e CIOXKHUTH WIM YMEHBIIUTD IITpad MOKET OBITh MO/1aHa
yacTHas >kanoba. OrpeneneHre 0 HAJOXKEHUU MTpada MoIIeKUT MTPUHYTUTETb-
HOMY HCIIOJTHEHHIO 10 McTedeHuto 10 nHel mocie ero BhIHECEHUSI.

CyneOunbie 1mTpadpl B3bICKMBAIOTCA HCKIIOUUTEIBHO B CIydasix, Mpery-
CMOTPEHHBIX 3aKOHOM: 4. 3 CT. 57, a63.4 4. 1 cr. 85, 4.2 cr. 140, 4. 3 cT. 159,
9.4 c1.162,9. 2 cT. 168, 4. 2 cT. 226, 4. 2 cT. 246, 4. 2 cT. 249 I'TIK P®.

KoHTposibHbIE BONPOCHI:
1. [TonsTHE, TIPABUIIA UCYUCITICHUS W BHIIBI POIIECCYATLHBIX CPOKOB.
2. CyneOHnble pacxo/ipl, Tpadbl.

§ 8. Jloka3zaTeibCTBA M I0KA3bIBAHHE B IPAKIAHCKOM IpoLecce

|. JlokazpiBaHHE — 3TO MPOLIECC 0OOCHOBAHUS KAKOTO-TO TOJIOXKEHHUSI, MPO-
IIECC BBIBEJICHUSI HOBOTO 3HAHUSI Ha OCHOBE McclieoBaHHOro. Kpome Toro, poka-
3BIBAHKE ITO €IIIE U MPOIIECC MO3HAHMS, KOTOPOE MOAUMNHACTCS OOIIIM 3aKOHOMED-
HOCTSIM M HCIIOJIb3yEeT METObl MO3HABATENIbHOM JesTenbHOCTH. Hampumep, HaO-
JIFOJICHUE U OTMcaHue (OCMOTpP Ha MecTe), oOHapykeHue U dpukcaus (IKCIepTH-
3a), MOJICITUPOBAHKE, PECTaBpaIlysl, PEKOHCTPYKIIMS (MCTIONB3YIOTCS Ha TPOTSIKE-
HUM BCETO TpoIiecca JOKa3bIBaHUS, KOTJIa BOCCO3IAOTCS COOBITHS, TIOCITYKHBIITHE
MOBOJIOM K CyJIeOHOMY pa30oupaTensCTBY). B mpoiiecce A0Ka3bIBaHUS TaKKe HC-
MOJIL3YIOTCSI 3aKOHBI JIOTUKH, HANPUMEpP, MUHIYKIUS — CYOBEKTHI JOKa3bIBAHUS
UAYT OT YaCTHBIX Pa3HOPOIHBIX (DAKTOB K 0OIIEMY BBIBOAY, ACTYKITUS — OT 00-
[IMX HOPMATUBHBIX MPEAMUCAHUN CyJl UJIM CTOPOHBI IPUXOJAT K BHIBOJY OTHOCH-
TEJIbHO KOHKPETHOTO TMpeIMeTa J0Ka3biBaHus. [{oka3piBaHue B TPAXKIAHCKOM IPO-
HECCYaTbHOM IPaBe — 3TO TOXKE CIOCOO MO3HAHUS, KOTOPBIM, OJIHAKO, 00a1aeT
CBOMMI CIIeLU(DUICCKUMHI YePTaMH’.

OCHOBHOM U3 33/1a4 TPAKIAAHCKOTO CYJIOTPOU3BOJICTBA SIBJISIETCS MPABUIIb-
HOE PACCMOTPEHHE U pa3pellieHue TPAXKTAHCKOTO Jiejla U BHIHECEHUE 3aKOHHOTO
1 00ocHOBaHHOTO pemeHus. Cyn He MOXKET pa3pelinTh HA OJHOTO Jieja, He ycTa-
HOBHB €T0 OOCTOSITEIILCTB, KOTOPBIC TOJICKAT YCTAHOBJIICHUIO B TIpOIiecce JOKa-
3bIBaHUA. J[OKa3bIBaHUE, ABJISASCH HEOTHEMIIEMON YACThIO IPAXKIAHCKOTO MPOILEC-

® Pewiemnurosa Y. B. Jloka3piBaHME B TPaXKJTAaHCKOM TIpoliecce: ydel.-TipakT. mocoo.
M.: Uzn-Bo HOpaiit, 2010. C. 22—23.
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ca, OCYILECTBIsIETCs B IpolieccyaiibHOM (hopme. [IporieccyanbHas Gpopma noKa3bl-
BaHMS UMEET CIIEIYIOIINE CIeUn(UIECKUE YEPTHI:

1) 3akOHOAATENILHOE 3aKPEIUICHUE W UMIICPATUBHOCTH (COYETAaHHE HOPM
MaTEepUAILHOTO U MPOIIECCYaIbHOTO TpaBa);

2) NeTaIbHOCTh MPABOBOM perilaMeHTAIINH (ITOCIIEI0BATEILHOCTE );

3) MOMYMHEHHOCTh JIOKA3bIBAaHHS IPHHIIMIIAM TPaXKIAHCKOTO Ipolecca
(mpotiecc JOKa3bIBaHUS SIBISIETCS COCTSI3aTEIIbHBIM);

4) yHUBEpCAIBHOCTh TPOIIECCYATLHONH (OPMBI (IEUCTBYET Ha BCEX CTa-
JIUSIX TPasKJaHCKOTO TpoIiecca, MPIMEHUMa KO BCEM BHIaM CYOIIPOM3BOICTBA).

['paxxnanckoe mpoiieccyanbHOE JOKa3bIBAHUE — 3TO ACSITEIBHOCTh CYOhEK-
TOB JIOKa3bIBaHUS B MPOIIECCE PACCMOTPEHUS U Pa3pelIeHus criopa o 000CHOBA-
HHUIO 0OCTOATENBCTB C IETIbI0 €r0 paspeieHus. Takum 00pa3oM, IEbI0 TpaxkIaHC-
KOT'O MPOLIECCYATBHOTO JIOKa3bIBAHUS SBISIETCS pa3pellieHue Cy1e0HOro Criopa.

B cuny yetkoro uMnepaTMBHOIO 3aKOHOAATEILHOTO YPETYIUPOBAaHUS MPO-
1iecca JOKa3bIBaHUS Cy/ HE MOXET MCIOJIBh30BaTh B KAUECTBE JOKA3aTEIbCTB Te,
KOTOpbIE ObUTH TOOBITHI BHE MPOIIECCa, WM HE B COOTBETCTBUH C TPOLIECCYATLHBIM
3aKOHOM. JloKa3arenbcTBa, MOyYEHHbIE C HAPYLIECHUEM 3aKOHA, HE UMEIOT IOpH-
JIMYECKON CHUJIBI M HE MOTYT OBITh MOJIOKEHBI B OCHOBY perieHus cyna (ct. 55 I'TIK
P®). ®akThl, KOTOpBIE CTAJIM U3BECTHBI CYAy BHE CyJI€OHOTO 3aCeIaHusl, HE MOTYT
OBITh TOJIOKEHBI B OCHOBY CYAEOHOTO pEILIEHHUs], 1a)Ke €CIIM Cy/Ibsl CTall CBUJETE-
JeM Kakoro-to ¢axTta, UMEIOIIEro 3HaueHue A jAena. B takom ciyuyae cynabe
JIOJDKEH OBITH 3asiBIIEH OTBOJI, M OH JIOJDKEH OBITh JIOMPOIIECH B KAYECTBE CBHUIETE-
J1s1. DTO TPABUIIO UCKITIOYAET MPEAB3SITOE OTHOIICHHE CYbH, 1 CTOPOHBI MOTYT pe-
aM30BaTh CBOE MPABO IO MPEJOCTABICHUIO M HCCIIEIOBAHUIO J0KA3aTEIbCTB.
Tonbko B HEKOTOPBIX ClTydasx Opuuyeckue (pakTbl MOT'YT BOCIPUHMMATHCA CY-
JIbe!l HEMOCPEICTBEHHO U HE TPeOYIOT J0Ka3arenscTB. Hampumep, eciau OTBETYHMK
Ha CyJ1eOHOM 3aceJaHU1 BO3BPATUT UCTILY JOJIT.

CyOnexTamu nporecca JoKa3bIBaHUS SBISIFOTCA CyJl U JIMIA, YYaCTBYIOLIIE
B ene. Jluma, coaeicTByomye npaBoCyAHI0, HECYT OTBETCTBEHHOCTh HE 3a JI0-
Ka3bIBaHHE, a 3a JOOPOCOBECTHOE BHITIOJHEHNE UMHU TPOIIECCYaTbHBIX 00sS3aHHO-
CTEH, T. K. UCTIOJHSIIOT POJIb UCTOUYHUKA JJoKa3aTeabcTB. Cya onpenenser o0cTos-
TEJIbCTBA, UMEIOLME 3HAUEHUE NI JIeja, YKa3blBaeT, KaKOil CTOpOHE UX HaJlie-
KHUT JTOKa3bIBaTh, HCTPEOyeT JAOKa3aTeNbCTBA, €CIM 3T0 He0OXoAuMo. CTOPOHBI,
B CBOIO OY€pe/b, MPEIOCTABISIIOT J0Ka3aTelbCTBA CyAy, T. K. B CHIIy COCTS3a-
TEJILHOCTH IpOLEcca KaKaasi U3 CTOPOH JOJKHA JOKa3bIBaTh T€ 0OCTOSITEILCTRA,
Ha KOTOpBIE OHA CCHUTAETCs] B 000CHOBAHUE CBOMX TPEOOBAHUI U BO3PAKCHHIA.

Il. Jloka3biBaHHE TpPEACTABIAET COOOM MPOLECC, COCTOAUIMI W3 MOCIEH0-
BaTEJIbHO CMEHSIOIIMX JIPYT Apyra CTaIauii Mo:

1) npecTaBICHHIO,

2) coOupaHHmIo,

3) WccaeI0BaHMIO JJ0KA3aTeIbCTB,
4) a TarxKe MX OICHKY.

[IpencraBisaoT AOKa3aTeNbCTBa CTOPOHBI M JIPYTHE YYAacTBYIOIIUE B JIENE
mvua. [IpencraBnenre A0Ka3aTenbCTB OTHOCUTCS K OJHOMY W3 BaKHEUIIHMX TPO-
[IECCYAJIbHBIX TIPAaB W SBISIETCS OJHOM M3 OCHOBHBIX 00s3aHHOCTEH. (Crmoco0
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MIPEIOCTABICHUS JOKA3aTEIbCTB 3aBUCUT OT BHJIA J10Ka3aTeNbCTB. Hampumep, ecim
3TO CBUJCTENBCKUE MOKA3aHUsI, TO CTOPOHBI MOJAIOT XOJATalCTBO O BBI3OBE CBH-
JeTeNs, KOTOPBIA M MOATBEP)KIAeT Te WM MHBbIe oOcTosATenbeTBa. [luchMeHHbIE
JI0Ka3aTeIhCTBA MPEOCTABISIIOTCS HETIOCPEICTBEHHO CYIy, IPUYEM OPUTHHAJIBI,
a HE KOIHMHU. 3asBIISIIOT X0IaTaliCTBa 00 UCTPEOOBAHUH J10KA3aTENbCTB U T.1.

CobupanueM oka3aTesbCcTB 3aHUMaeTCs ¢yl. OH NPUHUMAET JOKa3aTellb-
CTBa, MPEJOCTABICHHBIE CTOPOHAMM, BHI3bIBAET U BBHICIYIIIUBAET CBHUIETENICH, BbI-
HOCHUT ONpeeNiCHHe O Ha3HAYCHUH dKCTIePTU3bl U T. 1. Ecnu nokaszarenscTBa Ha-
XOJIATCS y IPYTHX JIUI] WM OPTaHOB MyOJIMYHOM BIACTH, TO CY/I, IO XOAATAlCTBY
CTOPOH, BBIHOCHUT OTpezieSieHue 00 uX UCTpeOOBAaHUU U T. J., HAIIPABIISET BHI30BBI
CBUCTEIISIM.

Cobupanue 1oKa3aTeNbCTB HAUMHACTCS ¢ MOMEHTa IpHUeMa HCKOBOTO 3a-
SIBJICHUS, TPOBOJUTCS BO BpEMsI MOATOTOBKH K CyA€OHOMY pa30oHpaTebCTBY
U JIOJDKHO OBITh 3aKOHYEHO K Cy/JIe0HOMY 3acCeIaHMIO, XOTS 3aKOH JIOIYCKaeT COo-
OupaHue JT0KAa3aTENbCTB M BO BpEeMsl CyJIEOHOTO 3ace/laHusl, €CJIU 3TO He0OXOu-
MO (IOTIOJTHUTEIBHBIE TOKA3aTEIbCTBA).

CynebHble JTOKa3aTeNbCTBA TaKkKe COOMpArOTCA MyTeM CYAECOHBIX MOpyde-
HUI ¥ ¢ IOMOIIIBIO oOecriedeHus Toka3zaTenseTB. CyneOHoe MopydYeHne HarpaBJis-
eTcsl B IPYroi CyJI, €ClIv, HalpuMep, HE0OXO0IMMO ONPOCHUTH CBHUJIETEIICH B IPYTOM
ropojic WM OCMOTPETh BEHIECTBEHHOE JI0KA3aTeNLCTBO (HEIBUKUMOE HMYIIIE-
ctBO). Cy1eOHbIE MOPYUEHUS BBITIOIHSIIOTCS B CPOK JI0 OJHOTO MecsIia ¢ MOMEHTA
noJjiyueHus. BeimosnHsieTcst cyaeOHoe mopyyeHue Ha CyaeOHOM 3acelaHud COOT-
BETCTBYIOIIETO Cy/Ia C BHIMTOJIHEHUEM BCEX MPOIIECCYaTbHBIX MTPABIII; JIUIIA, YIaCT-
BYIOIIME B JieJie, U3BEHIAIOTCS, OJTHAKO UX HESBKA HE MPEMSTCTBYET BBHITOJTHEHUIO
cyneoHoro nopy4deHus. [IpoTokonbl u Bce coOpaHHbBIE JT0OKA3aTEILCTBA HAIIPABIIS-
I0TCSI B CY/I, PACCMaTPUBAIOIINHN JIEIIO.

UccnenyroTcss mokaszarenbcTBa B CylIeOHOM 3aceJaHUM C COONMIOACHHEM
BCEX MPUHIIUIIOB rpaXkaaHckoro mporecca. Cyn ucciaenyeT JoKa3aTelbCTBa ¢ Co-
OJFOJIEHUEM TIPUHITATIOB HEMOCPEICTBEHHOCTH, TJACHOCTH, YCTHOCTH, HETpe-
PBIBHOCTH, COCTSI3aTEIIBHOCTH.

B cynebnom 3acemanuu 3aciyluBalOTCs OOBSCHEHHSI CTOPOH, MOKAa3aHMS
CBHUJICTEJICH, OTJIAIIAIOTCA MUCHhMEHHBIE J0Ka3aTeNIbCTBA, OTJIAIIAIOTCS 3aKIIIoue-
HUSI OKCIIEPTOB U T. A. B mccnemoBanum 10Ka3aTenbCTB yYacTBYIOT BCe JIMIA, 3a-
WHTEpPECOBaHHBIC B UcXoje jaena. [loaTomy KpoMe cyna BOIPOCHl CBUIETENSIM MO-
T'yT 3a/1aBaTh W CTOPOHBI, OHU TAK)K€ MOTYT OCMAaTpUBATh BEIIECTBEHHBIE JTOKA3a-
TEJIbCTBA, 3HAKOMHUTHLCS C TUCHMEHHBIMH JTOKa3aTeILCTBAMHU, TPEOOBATh 3aHECEHUS
B TIPOTOKOJT TTOJTyYEHHBIX JaHHBIX. Eciy moka3arenbcTBa OBLIM TMOMYYCHBI MyTeM
CyZI€OHBIX TIOPYYECHUM, TO POTOKOJIBI OTJIAMIAIOTCS M PACCMATPUBAIOTCS Ha Cye0-
HOM 3aCe/IaHuH.

OreHka J0Ka3aTeIbCTB — OMPEICTICHNE CYI0M IOCTOBEPHOCTH, CUJIBI U JI0-
CTaTOYHOCTH JT0Ka3aTenbcTB. OIEHKY JOKa3aTeNLCTB BCETAA OCYIIECTBIISIET TOJb-
KO CyJl HA OCHOBE ITPUHIIUIIOB, YCTAHOBJIEHHBIX 3aKOHOM (cT. 67 I'TIK P®D).

Ha ocHOBe TpoBEICHHOTO MCCIIEOBAaHUSA CYJI JIeTaeT BBIBOI O JTIOKa3aHHO-
CTU WJIM HEIOKa3aHHOCTH (PAKTOB, TIOJICKAIINX YCTAHOBJICHUIO 110 JIEY.
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JIOCTOBEPHOCTh JIOKA3aTENbCTB O3HAYAET, YTO MOTYUYEHHBIE CBEACHUS COOT-
BETCTBYIOT JEUCTBUTEIBHOCTH. O JOCTOBEPHOCTH J0KA3aTEILCTB MOXKHO CYAUTH
10 JOOPOKAaYeCTBEHHOCTH UCTOYHMKA. Harmpumep, crocoOeH U cBUAETENb Ipa-
BUJILHO BOCIIPUHSTH OOCTOATEIBCTBA, MOT JIU OH UX 3alIOMHUTb, ITPaBAUBO JIU 1a€T
nokazanus. CyJ1 Takxke 0JKEH IPOBEPUTh KOMIIETEHTHOCTh IKCIIEPTOB U T. .

JlocTaTOYHOCTh JTOKA3aTENbCTB CBUIETEIBCTBYET O TOM, MOKHO JIM Ha OC-
HOBE IMOJIYYEHHBIX CBEJCHMI JOCTOBEPHO CAENATh BHIBOJ O HAIMYUU WU OTCYT-
CTBUH UCKOMBIX (pakToB. Ecim 3TOTO CenaTh Henmb3s, TOraa HE0OXO0AMMO HCClie-
JIOBaTh JIOMOJIHUTEIIbHBIE I0KA3aTENbCTBA. [JOCTATOUHOCTh BBIpAXKAETCsl HE B KO-
JIMYECTBE JI0KA3aTeNbCTB, & B BO3MOXKHOCTH CJEJIaTh BBIBOJ O HAIMYMH WM OT-
CYTCTBUH TOT'O WJIM UHOTO (haKTa.

[TpyHIMIBI OLIEHKH JTOKA3aTeNbCTB ycTaHOBIEHHI ¢T. 67 I'TIK P®:

1. Cyn olieHMBaeT JOKa3aTeNIbCTBA IO CBOEMY BHYTPEHHEMY YOEKICHUIO.

2. JlokazaTtensCTBa OLIEHUBAIOTCS B MTOJIHOM 00beMe U OECTIPUCTPACTHO.

3. Hukakue nokazaTenscTBa HE UMEIOT IS CyJa 3apaHee yCTaHOBJICHHOMN
CHUJIBI.

Cya cam D0JDKEH OMPENENIUTh CUITy U IOCTOBEPHOCTD KaXI0T0O JI0Ka3aTelb-
CTBa B OTAEIBHOCTA U BCEX B COBOKYITHOCTH. BBIIIeCTOSIIAasi UHCTAHIUS TAKXKE
HE MOXKET JaBaTh yKa3aHWs, KaK OICHUTh TO WJM WHOE J0Ka3aTeabcTBO. OlieHKa
JIOKAa3aTeNbCTB CYJIOM HOCUT BJIACTHBIM Xapakrep. OKOHYATENbHYIO OLIEHKY JIOKa-
3aTeIbCTBAM CYJ JJAET B COBEUIATENILHON KOMHATE, KOTAa BHIHOCHUT PEILICHUE.

[1l. IlpenmeToM J1OKa3bIBaHUSI HA3BIBAIOT COBOKYIMHOCThH IOPUIUYECKUX
(aKTOB OT YCTAaHOBJICHUSI KOTOPBIX 3aBUCUT pa3pelleHHe Jelia 1Mo CyIIeCTBY. DTy
COBOKYITHOCTb IOPUIMUECKHX (DaKTOB HA3bIBAIOT €111€ HICKOMBIMU (haKTaMHU.

[Ipenmet nokazpiBaHus GopMUpYETCs, UCXOAs U3 (PaKTOB OCHOBAaHHUS HCKa,
(GakToB MOBOJAA K UCKY, (PaKTOB AKTUBHOM (JI0Ka3bIBAIOIINE HAIMYUE WU OTCYT-
CTBHE TIpaBa y MCTIIa) U TTACCUBHON (JI0Ka3bIBAIOIINE HAMYKME WM OTCYTCTBHE
OOSI3aHHOCTH Y OTBETYHMKA) JIETUTUMAIMU. TakuM oOpa3oM, B (HOpMHUPOBAHHUH
npeaMeTa JOKa3bIBaHUS YYaCTBYIOT CTOPOHBI, HO OKOHYATEJILHO MPEAMET JOKa-
3bIBaHUS (DOPMUPYETCS CYJIOM, UCXOJISI U3 HOPMbI MaTe€pUaIbHOTO IMpaBa, pery-
JUPYIOILIEH CIIOPHOE MPABOOTHOILIEHHUE.

B npeamer noka3piBaHus BXOAST CIACAYIONINE (PaKThI:

1) (hakThl MaTEepUATBEHO-TIPABOTO XapaKTepa;
2) (hakThI, IMEIOIIHE TPOIIECCYATTbHOE 3HAYCHHE.

Taxxe CyIecTByeT COBOKYITHOCTh (PAaKTOB, KOTOPbIE HE BXOMST B MPEAMET
JIOKa3bIBaHMS, HO CITIOCOOCTBYIOT YCTAHOBJICHUIO UCKOMBIX (haKTOB, JINOO BBITIOJI-
HSIOT MPEBEHTUBHYIO, BCIIOMOTAaTENIbHYIO PoJib. DaKThl, YCTAHOBIIEHHBIE CYJIOM
JUISE BOCTIUTATEIbHBIX, MPEBEHTUBHBIX, MPOBEPOUYHBIX (PYHKIIMA, HEOOXOIMMBI
JUTSE BBIHECEHHSI YaCTHOTO OMPEJIEICHUS, OT TaKuX (haKTOB HE 3aBUCHUT pa3peliie-
HUE JIeJIa 10 CYIIECTRY.

Takum oOpaszoM, MmpeaMeT IOKa3bIBaHUSI — A3TO COBOKYIMHOCTH OOCTOS-
TEJIbCTB, IPEAYCMOTPEHHBIX HOPMAMH MAaTEPUATILHOTO U MPOLIECCYalbHOTO Mpa-
Ba, YCTAHOBJIEHUE KOTOPBIX HEOOXOAUMO ISl pa3pelieHus Jea Mo CyIecTBY.

V. O6s13aHHOCTH 110 JOKA3bIBAHUIO HA3BIBAIOT €IlIe OpeMEHEM JI0Ka3bIBa-
Hus. bpems n1oka3pIBaHUs paclpeaeisaeTcs, UCXOAs U3 MPUHIIMIIA COCTA3ATEIbHO-

38



CTH, CJIEIyIOIUM 00pa3oM: Kaxaas M3 CTOPOH JOJDKHA JOKa3bIBaTh T€ 00CTOA-
TEJIbCTBA, Ha KOTOPBIE OHA CChLIAETCS B OOOCHOBAaHHE CBOMX TPEeOOBAHUN WU
Bo3paxeHuit (ct. 56 I'TIK P®). cten, npeapsaBisas UCK, yKa3bIBaeT Te (haKThI,
Ha OCHOBE KOTOPBIX OH MPEABSBISECT TPEOOBaHUS, U 3TU (DaKThI OH 00s13aH JOKa-
3aTh. OTBETYMK TaK)K€ JOJDKEH JO0Ka3aTh T€ (PaKThl, KOTOPHIMU OH 0OOCHOBBIBAET
CBOM BO3paxkeHusl. JokazaTrenbCTBa MpeoCTaBIsIOT TUO0 CaMOCTOSTENBHO, JIUOO
npu coeiictBun cyaa. Eciau ctopoHa He noka3ana te pakThl, KOTOPHIMU 0O0OOCHO-
BBIBAET CBOM TPEOOBAHMS WM BO3PAXKEHHSI, TO PEIICHUE BBIHOCUTCS HE B €€
MOJIB3Y.

Bbpems nokas3biBaHUS pacripenensercsi, UICXo/id U3 O0IIero mpaBuia, U3 Ko-
TOPOTO CYIIECTBYIOT UCKIIOUeHUs. Ha pacnipenenenue o0s13aHHOCTEH MO JTOKA3bl-
BaHUIO OKA3bIBAIOT BIMSHUE TAK HA3bIBAEMbIE JI0KA3aTEIIbCTBEHHBIE MPE3YyMITLINU.
JlokazaTenbCTBEHHAs MPE3YMIILIUS — 3TO YCTAHOBJIEHHOE 3aKOHOM IIPEITOJIONKE-
HHUE O TOM, YTO OIpEJICICHHBIN (DAKT CYIIIECTBYET, €CIIU JI0Ka3aHbl HEKOTOPBIE JIPY-
rvue (paKThl, CBSI3aHHBIE C HUM. 3HAYEHHUE JOKAa3aTeIbCTBEHHOW MPE3yMIILUU 3a-
KJIFOYAETCsl B TOM, YTO OHA, YCTaHABJIMBAs MPEANOJIOKEHHE O CYIIECTBOBAHUU Ka-
KOro-mubo (akra, TeM caMbIM OCBOOOXIAET OAHY M3 CTOPOH OT HEOOXOAMMOCTH
JTOKa3bIBaHUS, a Ha JPYTYIO BO3JIAraeT OpemMsi €ro orpoBep:keHus. B cBsi3u ¢ aTum
Ha TMOCJIETHIO0 TIEPEHOCUTCSI U BOBMOXKHOCTh HACTYIJICHUS HEBBITOAHBIX MOCIIEI-
CTBHI, CBA3aHHBIX C TEM, YTO MPE3yMIIMs HE OIpoBeprayra. Hampumep, mpe-
3YMIILUS BUHBIL, TOOPOCOBECTHOCTH, BO3ME3THOCTH, OTIIOBCTBA.

CrnenyeT OTMETUTh, YTO BCE JOKA3aTEIbCTBEHHbBIE MPE3YMIILINH, JEHCTBY-
IOLIUE B TpaXkaaHCKoM rporecce PD, sBist0oTCS 0npoBEP>KUMBIMHU, BO3MOKHOCTb
OIPOBEP)KEHUSI OOECIIEUMBAET YCJIOBHSI JIJIsl BBIHECEHHsSI OOOCHOBAHHOTO pellie-
HuA. HecMOTpsi Ha CylieCTBOBaHHE JOKA3aTEIbCTBEHHOW MPE3YMIILIHUH, CYHl BCE
pPaBHO JTOJDKEH MPOBEPUTH, CYIIECTBOBAJI JIU ITPEIIOMUPYEMBIN (PaKT WIIN HET.

[Tomumo mpaBmIia, YCTAaHABJIMBAIOIIETO TOPSIOK paclpeneieHusi OpeMeHu
JIOKa3bIBaHUs, CYIIECTBYET U MPABUJIO, B COOTBETCTBHHM C KOTOPBIM CTOpPOHA
0CBOOOKIAaeTCsI OT 00SI3aHHOCTH I10 JOKA3BbIBAHHIO.

CymectByeT Tpu Buja (HakToB, KOTOpbIe HE TPEOYIOT JHOKa3bIBAHUS U MO-
I'yT OBITh TIOJIO’KEHBI B 000OCHOBaHHUE PEIICHUS Cy/ia, 0€3 MPOBEACHUS MPOLIECTYPhI
IO JI0KA3bIBAaHUIO.

1. O6mensBectHbIe (pakThl. OOUIENM3BECTHBIMU MPU3HAIOTCS (AKThI, O KOTO-
PBIX 3HAET IMIMPOKHIA KPYT JIMII, B TOM YHCIIe U cynibu. B coorBeTcTBHM € 4. 1 cT. 61
['TIK P® olcTosiTenbcTBa, MPU3HAHHBIE CYJIOM OOIIEM3BECTHBIMU, HE HYXKIIAIOTCS
B JIOKA3bIBAHUH.

CreneHpb pacnpoCTpaHEHHOCTH (PAKTOB MOXKET ObITh pazHoil. CylecTBYIOT
(bakTbl BCEMUPHO M3BECTHBIC, U3BECTHBIE HA TEPPUTOPUU CTPaHbI, 00JIACTH, TO-
pojia, paiioHa u T. . OOIIEU3BECTHRIMU MPU3HAIOTCA, KaK MPABUIIO COOBITUS —
3acyxa, 3eMJIETpsSICeHHEe, HABOAHEHHE, BOMHA U T. 1. O0IIEen3BEeCTHOCTD (PaKkTa OT-
HOCHUTEJIbHA U 3aBUCHUT TAK)K€ OT BPEMEHH, UCTEKIIEro nocie coopitusd. O0miens-
BECTHBIC (DaKThI HE JIOKA3BIBAIOTCSA, IOTOMY YTO MX UCTHHHOCTH O4eBHaAHA. Ecim
(bakT U3BeCTeH Ha HEOOJBIIONH TEPPUTOPUH, TO CYJ MPOCTO YKa3bIBaeT 00 3TOM
B penieHnu. OO1Ien3BeCcTHRIM (aKT MOXKET ObITh TPU3HAH JH000 HMHCTAHITUEH.
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2. IlpetoguunanbHO yCTaHOBJIEHHBIE (PaKThl. DTU (PAKTHI YCTAHOBIIEHBI pa-
HEE BHIHECEHHBIM M BCTYIUBILIKM B 3aKOHHYIO CHJIy IPUTOBOPOM WJIM PEIICHUEM
cyna (oOIei IPUCIUKITMN WM apOUTpakHBIM) MO ApyromMy aeny. MHorma B oc-
HOBY peILIEHHs CyJa JIOKaTcs Te (haKThl, KOTOPBIE paHee YKe HCCIeI0OBAIUCH CY-
oM u ObTH foka3aHbl. Cyjl HE BIpaBe WX MPOBEPSATH B HOBOM Cy/IeOHOM 3aceia-
HUU, TIOTOMY YTO OHHM YK€ ObUIM YCTAHOBJICHBI CYACOHBIM MOCTAaHOBIICHUEM,
BCTYIMBIIEM B 3aKOHHYIO cui1y — 1. 2 ¢T. 61 I'TIK P®.

Coneprkaruecs B pelIeHUU CyAa JaHHBIE O (pakTax UMEIOT 00s3aTeNbHOe
3HAUYECHHUE TOJHKO B OTHOIIICHWHM YYacCTBOBABIIMX B JICJE JIMI], HA KOTOPBIX pac-
MPOCTpaHsIeTCA 3aKOHHAas cuia cylaeOHoro pemieHus. Eciu muio He ObUIO mpu-
BJICUCHO K YYaCTHIO B JI€JiE, TO JIJIsl HEro 3TU (PakThl HE UMEIOT MPEIOUITUATBHO-
ro 3HaY€HUs. A €ClH OHO OBUIO MPHUBJIEYEHO, HO HE YYAaCTBOBAJIO, TO — HMEIOT.

[IperoguinaibHOe 3HaYEHUE MOTYT UMETh U T€ (PaKThl, KOTOPbIE YCTAHOB-
JIEHBI MIPUTOBOPOM IO YroJIOBHOMY Jneny, 4.4 cr. 61 I'TIK P® — BcrynuBmmii
B 3aKOHHYIO CHJTy IIPUTOBOp CyZa IO YroJIOBHOMY €y, oOsi3aTeneH A CyJa,
PacCMaTPUBAOIIETO JIEJIO O TPAXKIAHCKO-TIPABOBBIX MOCIEACTBUAX JCUCTBUM JIH-
113, B OTHOILIIEHUM KOTOPOTO ObLIT BBIHECEH MPUTOBOP CYy/Ia.

[IperounaIbHBIMU ABJISIFOTCS. BBIBOJIBI ITPUTOBOPA TOJIBKO IO ABYM BO-
npocaMm: 1) UMeITM MECTO caMHu JICHCTBHS W 2) COBEPIICHBI JIM OHU JaHHBIM JIH-
oM. [Ipyrue akTsl JaHHOTO MPUTOBOPA HE UMEIOT MPEIOIUIIMATBHOTO 3HAYCHUS
JUIsL TpaskIaHckoro jaena. Hampumep, pasmep yiep0Oa ycTaHaBIMBACTCS CYJIOM
3aHOBO.

[Iperoguiio MOXKeT CoAepKaTh TOJIBKO MPUTOBOP U PELICHUE, IPYTHE CY-
NeOHbIE TIOCTAHOBJICHUS a TAKXKE MOCTAHOBJICHUS TMPOKYPOPCKO-CIICICTBEHHBIX
Y aIMUHUCTPATUBHBIX OPTraHOB MIPEIOJUIIMN HE COJIEpKaT.

3. dakThl, IpU3HAHHBIE CTOPOHON MM OeccriopHbie ¢akThl. Ecimmu omHa
U3 CTOPOH TPU3HAET OOCTOSTENbCTBA, HA KOTOPBIEC JIpyrasi CChlIaeTcsi B 00OCHO-
BaHWE CBOMX TPEOOBAHUHN WM BO3PAXKEHHI, TO IPYTyIO0 CTOPOHY 3TO OCBOOOXK1a-
€T OT JAOoKa3biBaHMs. [Ipu3HaHME 3aHOCHUTCS B MPOTOKOJ CyAeOHOro 3acenaHus,
€CJIM MPU3HAHKUE U3JI0KEHO B MUCBMEHHO BUJE, TO OHO MpUJIaraeTcsl K Marepua-
nam nena. [IpusHanHeiil pakT — 3T0 GakT, B OTHOIIEHUH KOTOPOTO JIOKA3bIBAHUE
yke ocymecTBieHo. [Iporeccyanbhas dhopma npusHaHUA 3aKpervieHa M.0. 2 u 3
cT. 68 T'TIK PO.

Ecnu y cyna mosiBITCS OCHOBaHUA ToJiaraTh, YTO MPU3HAHUE COBEPILICHO
B IIEJISIX COKPBITHSI JCUCTBUTEIBHBIX OOCTOSATENBCTB WM IO BIMSIHUEM OOMaHa,
HACWJIHS, YIpo3bl, 3a0yKIEHUS, TO Cy/l HE IPUHUMAET TAKOE MPU3HAHUE, O YEM
BBIHOCHUT orpeneneHue. Takue (HakTsl MouIekaT JOKA3bIBAHUIO Ha OOIMX OCHO-
BaHUSIX.

V. Ilonsatue mokazarenbcTB gaHo B a63.1 m. 1 cr. 55 I'TIK P®. Jlokasa-
TENbCTBAMM TIO JIEJIy SIBJISIFOTCA MOJYYEHHBIE B MPEIYCMOTPEHHOM 3aKOHOM II0-
psaKe cBelieHus 0 hakTax, Ha OCHOBE KOTOPBIX CyJl YCTAHABIMBAET HAJTTMYHUE UITU
OTCYTCTBHE OOCTOSTEIHCTB, OOOCHOBHIBAIOIIUX TPEOOBAHMS M BO3PAKECHUS CTO-
POH, a TaKk)XK€ MHBIX 00CTOSATEILCTB, UMEIOIIUX 3HAUYCHUE JIJISl TIPABUIILHOTO pac-
CMOTpEHHUA U paspelieHus nena. M3 neranpHoro onpenenenus BuaHo, yro ['TIK
P® B kadecTBe T0KA3aTEIBCTB HA3BIBACT CBEJICHUS O (haKTax.
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B To e Bpems B a03. 2 1. 1 c1. 55 I'TIK P® roBopuTtcs 0 qoKa3arenbcTBax
KaK O CPE/ICTBAX JOKA3bIBAHMS: CBEJACHHS MOTYT OBITh MOJTYYEHBI U3 OOBICHEHUI
CTOPOH U TPETHUX JIWL, MMOKA3aHUN CBUAETENICH, MUCbMEHHBIX U BEIIECTBEHHBIX
JIOKA3aTeNbCTB, AYJMO- W BHUJICO3ANUCEH, 3aKIIFOUeHUN 3KkcnepToB. Kpome Toro,
nanee B ['TIK P® 3akoHOmaTeNb TOBOPUT O JOKA3ATEIBCTBAX KAK O CPEICTBAX JO-
Ka3bIBaHUSI.

3aKOH MOPOAWJI TBOMCTBEHHYIO MPUPOJY I0KA3aTEIbCTB, M 3TO HE MOILJIO
HE HalTH CBOETrO OTPaKEHUS B HAY4IHOU JmTepatype. CBemeHus o pakrax — 310
uHbopMaIsi, HeoOxoauMas Jjisi paccMoTpenus Aena. CpeacTsa J0Ka3bIBaHUS —
UCTOYHUK HEeoOXoauMoin uH@popmanuu. B ocHOBY noka3biBaHMs, O€3yCIOBHO, TO-
JIOKEHBI CBE/ICHUS O (PaKkTax, XOTsl OT UCTOYHHUKA 3aBUCHUT, HACKOJIBKO MOTy4YeHHAs
uHbopMaIMs TocToBepHa. B HayuHOM muTeparype npeoliagacT Touka 3peHHsl, CO-
IJJACHO KOTOPOM JI0Ka3aTenbCTBa — 93TO OJHOBPEMEHHO U CBEIEHHS O (pakTax
Y CPEICTBA JIOKA3bIBAHUS, KOTOPBIE OTHOCSTCS KaK COJIEP’KaHUE U MPOIECCyalbHAS
dhopma.

JlokazaTenbCcTBa — ATO MPEAYCMOTPEHHBIE MPOLECCYabHBIM 3aKOHOM
CpeIlCTBa JIOKa3bIBaHUs, a TaKKEe CBEJEHHUS 00 00CTOSTENhCTBAX Jeia, U3 HUX
MOJTyYEHHBIE.

[lo cogepxaHuto T0OKa3aTenbcTBa OBIBAIOT MPSIMbIE U KOCBEHHbIE. [Ipsimbie
JTIOKa3aTelIbCTBA MO3BOJISIOT CAENIaTh OAHO3HAYHBIN BBIBOJI O CYIIECTBOBAHUH HJIN
orcyrcTBuM (pakta. KoCBeHHBIE JOKa3aTEIbCTBA — 3TO TaKHE JI0KA3aTeIbCTBA,
U3 KOTOPBIX MOXKHO CJIE€JIaTh HECKOJILKO BEPOSTHBIX BHIBOJIOB.

ITo mpouieccy popmMupoBaHusi I0OKa3aTeIbCTBA JEIATCS HA MEPBOHAYAIIb-
HbI€ (IIEPBOMCTOYHUKH) U MPOU3BOJHBIE (KOIMUHU, BOCHPOU3BOMASIT COACpPIKAHHUE
JPYroro J10Ka3aTeabCTBa).

ITo ucToUHMKY AOKa3aTeNIbCTBAa OBIBAIOT JIMYHBIMU U MpEeAMETHBIMU. JInd-
HbIe — OOBSICHEHUS CTOPOH W TPEThUX JIMI, TIOKa3aHus cBujeteneit. IIpenmer-
Hble — TMHCbMEHHBIC U BEUIECTBEHHbIC. JIMUHBIE — J0KA3aTeIbCTBA HCXOJSAT
OT YEJIOBEKA U JIOBOJSATCSA JI0 CyJla YEJIOBEKOM; MPEIMETHBIC — CBEACHHUS O (hakTax
NOJTy4aroT U3 MPEIMETOB HEXXUBOW PUPOIbL, Beleil. OO0CykaaeTcsi BOIIPOC O TOM,
K KAKOMY BUJY JI0Ka3aTeJIbCTB OTHOCUTCS 3aKIFOUEHHUE SKCIEPTa, K JUYHBIM WU
K ITPEIMETHBIM, HEKOTOPBIE aBTOPHI HA3bIBAIOT UX CMEIIAHHBIMU JI0Ka3aTEIbCTBA-
MH: KCHEpT, U3ydasl BEILECTBEHHBIC JOKAa3aTeNIbCTBA, MpeoOpa3yeT MOMyUEHHBIC
U3 3TOT0 MCTOYHMKA JOKa3aTeJIbCTBA U CaM CTAHOBUTCS MCTOYHUKOM JIOKa3a-
TeNbCTB. B TO ke Bpemst B kauecTBe J1oKazaTenbeTBa a03. 2 1. 1 c1. 55 T'TIK P 3a-
KpeIuisieT UMEHHO 3aKIIOYEHHE JKCIEpTa, COCTABJIEHHOE B MUCBMEHHON (opme
(ct. 86 I'TIK P®), BrONHE JIOTUYHO OTHOCUTH 3aKJIFOUEHUE AKCIIEpPTa K MUChMEH-
HBbIM NPEIMETHBIM JI0Ka3aTeIbCTBaM. BBI3bIBAa€T BOMPOCHI MPUpPOAA ayAUO- U BU-
neosarnmceil. I TIK P® Ha3pBaeT MX B Ka4eCTBE CAaMOCTOSTEILHOIO BHA JIOKa3a-
TENbCTB, ONMPEACIISis TEM CaMbIM, YTO B 3aBUCUMOCTH OT CUTYaIlUH ayJIio- U BUJIC-
03aMiCH MOT'YT OBbITh JIMOO JIMYHBIMH, MO0 NPEIMETHBIMU JOKA3aTEIbCTBAMHU.

[lepeuenp moka3aTenbCTB, 3aKperuieHHbIA B a03. 2 m. 1 cT. 55 T'TIK PD sB-
JISIeTCs cuepnbIBatoMM. B To jke BpeMst K JoKa3aTeIbCTBaM OTHOCST KOHCYJIbTa-
nuu cneruanucta (cr. 188 I'TIK PD), a Takxke BO3MOKHOCTh MPEOCTABIISATH HEKO-
TOpBIE BUJIbI JOKA3ATEILCTB HA 3JEKTPOHHBIX HocUTeNsix (cT.cT. 71 u 77 T'TIK PD),
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IIPY 9TOM OHM HE BKJIIOYEHBI B repedeHsb CT. 55 I'TIK P®. Mcnons3oBanue anexr-
POHHBIX JOKAa3aTEJIbCTB B IPA’KIaHCKOM CYIOIPOU3BOJCTBE SIBIISIETCS BECbMA 3aT-
PYIHUTENBHBIM. [ paXkIaHCKOE MPOIECCYaAIbHOE 3aKOHOAATEIBCTBO HE 3aKPETLISET
DIIEKTPOHHBIE JOKA3ATEIbCTBA B KAYECTBE CAMOCTOSTEIIBHOTO BUA J1I0KA3aTEIbCTB,
TEM HE MEHEE JIOMYyCKaeT BO3MOXHOCTh (PUKCAIlMM MHUCHMEHHBIX JI0Ka3aTelIbCTB
Y ayJu0- ¥ BUJIECO3AIACEN Ha SJIEKTPOHHBIX HOCHUTENSX, T. €. BBIACISET TOJIBKO
0c00bIi cioco0 (hUKcaluu J0Ka3aTeNnbCTB. 3aKOHOIATENb JIOMYCKAET UCIIOJIb30Ba-
HUE JIEKTPOHHBIX HOCUTEJIEN B KAYECTBE JI0KA3ATEIbCTB TOIBKO B TOM CiIydae, KO-
I71a BO3MOYKHO YCTaHOBHUTh HX JIOCTOBEPHOCTH, IIPH 3TOM HE YCTAHABIIMBAET KPH-
TEpUU TaKOH OCTOBEPHOCTH. B TO ske BpeMsi 0COOEHHOCTh JMEKTPOHHBIX HOCUTE-
Jiei Kak pa3 U 3aKI0YaeTcss B TOM, 4TO MH(OpMaIUs Ha HUX C IOCTAaTOYHOM JIer-
KOCTBIO TIOJITAETCS] N3MEHEHMSIM, BHECEHUE KOTOPBIX J10Ka3aTh OYEHb TPYIHO.

VI. Ilocne Toro, kak CyJ onpeAenuT MpeaMeT JT0Ka3biBaHusi, OyaeT pac-
npeaesieHo Opemsi JOKa3bIBaHMs, CyAy CTaHET SICHO, KaKHE M3 IPEACTaBICHHBIX
JI0Ka3aTeNbCTB MOTYT OBITh JOIYIIEHBI U HYKHBI JIU JTOTIOJHUTEIbHBIE JTOKA3a-
TenbCTBA. Pa3zperasi BOmpoc 0 TOM, KaKue U3 I0Ka3aTeIbCTB MOTYT OBbITh JOITy-
LICHBI, CYJl PYKOBOJACTBYETCS IPAaBWJIAMU OTHOCUMOCTHU U JOITYCTUMOCTH JJOKa3a-
TEJbCTB.

OTHOCHUMOCTB JOKA3aTEIbCTB — MPABUIIO, B COOTBETCTBHH C KOTOPBIM CY
JOJDKEH JOITyCKaTh U MCCIIEN0BATh TOJBKO OTHOCSIIMECA K JIETy JT0Ka3aTeIbCTBA
(ct. 59 I'TIK P®). OTHOCHUMBIMU SIBJIIOTCSI T€ J0KA3aTENIbCTBA, KOTOPHIE MOTYT
NOJATBEPAUTH WM OMPOBEPTrHYTh CYLIECTBOBAHHUE (PaKTa, BXOISIIETO B IMPEIMET
noKa3biBaHUs. OTHOCHMOCTD KaKJI0TO JOKA3aTEIbCTBA ONPEAEISAETCS CYIOM.

[ToHATHE OTHOCMMOCTH CBSA3aHO C CONEP>KAHUEM JI0KA3aTEIbCTB, T. €. C Ha-
JArYueM OObEKTUBHOM CBA3M ¢ MH(POpMaLEH, CoAeprKalleiics B MCTOYHUKE JJOKa-
3aTeNbCTBA, C (PaKTaMU, HAJIMYUE WM OTCYTCTBHE KOTOPBIX HAIJIEKHUT yCTaHO-
BUTh. [IpaBuio 006 OTHOCUMOCTH J10Ka3aTEeNbCTB MO3BOJSET MPAaBUIIBHO ONpee-
JUTh 00BEM J0Ka3aTeIbCTBEHHOTO MaTepuasa M 0TOOpaTh TOJIBKO T€ JOKa3a-
TEJIbCTBA, KOTOPBIE UMEIOT 3HAYCHHE IS I€TIa M YCTPAHUTD BCE JIUIIHHUE.

JIomyCTUMOCTh JOKA3aTeNbCTB — MPABUIIO, COJEpIKAIIEEe MPETyCMOTPEH-
HbIE 3aKOHOM OI'PaHWYEHMSI B UCIIOJIb30BAHNN JTOKA3aTENbCTB, JUUISl YCTAHOBJICHHUS
onpenaeneHHbix ¢aktoB (ct. 60 I'TIK PD).

OTH OrpaHUYEHUS 3aKII0YAIOTCS B TOM, UTO:

1. Cyn MOXeT McnoJb30BaTh TOJIBKO T€ JOKA3aTelIbCTBA, KOTOPHIE Mpeay-
CMOTpPEHBI 3aKOHOM: OOBSICHEHHUSI CTOPOH M TPEThUX JIML, CBUAETEIbCKUE MOKa-
3aHMS], TUCbMEHHBIE U BEIIECTBEHHBIE JI0KA3aTENIbCTBA, 3aKIIFOUEHUS DKCIIEPTOB,
ayJIno- U BUICO3AIUCH.

2. O06cTosiTeNnbCTBA JIe7a MOTYT OBITh TTOJATBEP)KIIEHBI TOJIBKO OMPEICIICH-
HBIMU CPEJICTBAMH JOKA3bIBAHUS U HE MOT'YT MOJTBEPKIEHbI HUKAKUMH JPYTH-
Mu. [Ipuyem Takue orpaHWYeHHs yYalle YCTAaHOBJIEHBI HE MPOLIECCYalbHBIM Ipa-
BOM, a MaTepualbHbIM (MUCbMEHHas (opMa CIEIKM HEe MOXKET OBbITh JOKa3aHa
CBUJCTEJIBCKUMHU IOKA3aHUSMH WIM YCTAHOBHUTH HAJIM4YUE MCHUXWYECKOrO pac-
CTpOICTBa Yy rpakJaHMHA, MPU3HABAEMOr0 HEAEECIOCOOHBIM MOXKHO TOJIBKO
Ha OCHOBE 3KCIEPTHU3bI).
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JIOomyCTUMOCTh JTOKa3aTeNbCTBA OMPEAETSIeTCS 3aKOHOM, MPaBHJIO AOMY-
CTHUMOCTH HaIpaBJeHO Ha oOecreueHue npouecca Hanboee HaIeKHBIMHU BHIAMU
JTIOKA3aTeIbCTB.

[IpaBuno HOMycTUMOCTH OBIBACT C HETATHMBHBIM M MO3UTHBHBIM COAEPKa-
HUEM.

C nO3UTUBHBIM — 3aKOH MPEANKUCHIBAET 0053aTEIHLHOE UCIIOJIL30BAHUE OTI-
pEeACNIEHHBIX CPENICTB JOKa3bIBaHUs (IMICUXUYECKOE PacCTPOMCTBO — CyNEeOHO-
NICUXHATPUYECKAS SKCIIEPTH3A).

C HeraTMBHBIM — 3aKOH MCKJIIOYAET U3 YHUCIIA I0KA3aTENIbCTB OIMpe/IeIeH-
HBIEC BUJIbI IOKA3aTENbCTB (HECOOIIOICHUE TPOCTOM MMCbMEHHOM (DOpMBI).

VII. O0bsicHeHHs B TIpoliecce Jal0T CTOPOHBI (MCTEIl U OTBETYHK), TPETHU
JH1Ia, TPOKYPOp, OOpaIaloiicsa B 3allIUTy MPaB U UHTEPECOB APYTUX JIHII, 3a-
SIBUTEJIH 110 JieJlaM 0c000ro MpOu3BOCTBA.

CooOmath cymy 006 00CTOSTENBCTBAX J€jia — TPaBO KaXJI0W CTOPOHBI.
JlokazaTenbcTBaMH OOBSCHEHHUSI CTOPOH SABJISIIOTCA B TOM 4YacTH, B KOTOPOM CO-
nepkat uHbopmaluio 00 00cToaTensCcTBax aena. Mx xogaraiictBa, ymo3akitoue-
HUS ¥ TIPaBOBast OLEHKA 00CYKIaeMbIX BOIIPOCOB JI0KA3aTEIbCTBAMU HE SIBIISIOT-
cs. OCOOEHHOCTh JAHHOTO BU/IA I0KA3aTENbCTB 3aKIF0UAETCsl B TOM, YTO CTOPOHBI
Jy4llle IPYyTUX OCBEIOMIIEHBI 00 00CTOSATENBCTBAX A€Ja, TO3TOMY U MOTYT 0OJIb-
11e COOOIIUTh, HO MHPOPMALIUA UCXOJUT OT 3aMHTEPECOBAHHBIX JIUII, YTO U J0J]-
YKEH YUUTBIBATh CY/Jl IIPU OIICHKE TaKUX JOKA3aTEIIbCTB.

B 3akoHe He cymiecTByeT HOpMbI 00 OTBETCTBEHHOCTH 3a OTKa3 OT Ja4yu
OOBSICHEHUH, TaK ke, KaK U HE CYIIECTBYEeT HOPMbI 00 OTBETCTBEHHOCTH 3a Jady
3aBEJIOMO JIOKHBIX OOBSICHEHU, IOTOMY KaK 3TO IPOTUBOPEUMIIO Obl IPUHILIAIIAM
JUCTIO3UTUBHOCTH U COCTS3aTENILHOCTH.

OOBbsCHEHUS CTOPOHBI JAIOT B MUCbMEHHOM U yCTHOU popme. OObsicCHEHUS
CTOPOH CyJI 3aCIIyIIMBAET Cpa3y e IMocie J0KIala Jieia, a MMCbMEHHbIE 00bsc-
HEHMSI COJIEPKaThCsl B TOM YHCJIE U B UICKOBOM 3asIBIICHUM.

OOBsicCHEHHsI CTOPOH MOYHO TIOJJPa3/IeIUTh Ha YTBEPKICHUSI U TIPU3HAHUE.

YTBepkaeHUSI — COOOIICHUSI CTOPOHBI O (DaKTax, B yCTAHOBIECHUH KOTO-
pBIX 3aMHTEPECOBaHA caMa CTOPOHA.

[Ipu3HaHne — MOATBEPKIIEHUE CTOPOHOHN (PaKTOB, 00S3aHHOCTH MO JOKa-
3BIBAHHMIO KOTOPBIX JISKUT HA JPYTrOil CTOPOHE.

[Tpu3nanue MoxeT ObITh Cy1eOHBIM U BHeCyneOHbIM. Cyne6Hoe — B Mpo-
1Iecce, U OHO SIBJISIETCS OCHOBAaHHWEM OCBOOOKIEHHUS OT JoKa3biBaHUs. BHecyneo-
HOE — BHE Mpolecca, TaKoe MpU3HaHUE OYyJeT TOKa3bIBaThCs Ha OOIIUX OCHOBA-
HUSX.

He cnenyer myrare npusHanue ¢akta U npusHaHue ucka. [Ipusnanue uc-
Ka — pacrHopsIMTENIbHOE ACUCTBUE OTBETYMKA, HANPABICHHOE HA OKOHYAHUE
npoiiecca. [lpuznanue (axrta — cooOlieHue Cyay CBEACHUM O TOM, YTO STOT
(dakT UMen UM He UMEIT MeCTa B IEHCTBUTEIHHOCTH.

VIIl. CBunerenbckue moKa3aHUs — CaMU COOOIIEHUS, CAeJIaHHbIE CBUIE-
TeneM cyny. CBUIETeNh — OYeBUACI] COOBITUM, JIUIIO, BRI3BAHHOE CYJIOM JIJIS Ia-
Y1 TTOKa3aHU 00 M3BECTHBIX €My OOCTOSATENILCTBAX JeTa.
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CBugereneM MOXET OBbITh JIF000€ JIUII0, KOTOPOMY M3BECTHO YTO-TO 00 00C-
TOSITENIbCTBAX Jeyia. OTHAKO 3aKOH JENaeT HECKOJIBKO UCKIIoYeHnd. B cooTBeTCT-
Bue co cT. 51 Koncrurynuu P® u 1. 4 ct. 69 I'TIK P® BnpaBe oTKazarbCs OT 1a4u
CBUCTEIHCKUX MOKA3aHUM: TPaXKIAHUH MPOTHUB CAMOTO Ce0sl; CYNpyT MPOTUB CYII-
pyra, IeTd, B TOM YUCJIE YCHIHOBIICHHBIC, IPOTUB POJUTEIIEH, YCBIHOBUTENEH, PO-
JTUTEIN, YCHIHOBUTEIM MPOTUB JIETEH, B TOM YHCIIE YCHIHOBICHHBIX; OpaThs, CECT-
PBI APYT TIPOTHUB ApyTa, Aell, 6adka MpOTUB BHYKOB U BHYKH MPOTHUB JAea, 0aOKu;
JIEMyTaThl 3aKOHOAATEIbHBIX OPraHOB — B OTHOILIIEHWU CBEJICHUM, CTaBIIUX UM
V3BECTHBIMU B CBSI3U C UCIIOJHEHUEM JICITYTATCKUX MOJTHOMOYUM; Y TIOJTHOMOYECH-
HBIY 110 mpaBaM YesoBeka B Poccutickont denepaiii — B OTHOLICHUUW CBEICHU,
CTaBIIIUX €My U3BECTHBIMU B CBSI3U C BBIIIOJIHEHUEM CBOMX O0si3aHHOCTEH. B coot-
BeTcTBHH C 1. 3 cT. 69 ['TIK P® He MoryT ObITh BBI3BaHBI U JOMPOILIEHBI B KAYECT-
BE€ CBUJETEJICH: MPEICTABUTENHN T10 ITPAXKIaHCKOMY JI€Ty WM 3aIUTHHUKHU 10 yro-
JIOBHOMY JIeJTy, JiesTy 00 aIMUHUCTPATUBHOM MPABOHAPYIIIEHUN — 00 00CTOATENb-
CTBaX, KOTOPhIE CTAJId UM U3BECTHBI B CBSI3U C UCTIOJTHEHUEM O0sI3aHHOCTEH Tpe/ic-
TABUTEJIS UJTU 3AIUTHUKA; CYAbH, TPUCSHKHBIC, HAPOJIHBIE WK apOUTpaXKHBIC 3ace-
JaTea — O BOIPOCaX, BO3HUKABIIUX B COBEIIATENILHOW KOMHATE B CBSI3U C 00-
CYXJICHUEM OOCTOSITENIHLCTB JieJia MPU BHIHECEHUU PEUICHUS CyJia WU MPUTOBOPA;
CBALLICHHOCTYXKUTEIN PEJIMTUO3HBIX OpraHu3alui, NpOLIEAININX TOCyAapCTBEH-
HYIO PETUCTpaIuio, — 00 00CTOATENbCTBAX, KOTOPHIE CTAIM UM H3BECTHBI U3 HC-
ITOBE/H.

JIJist TOCTOBEPHOCTH TOKa3aHWM HE UMEET 3HAuY€HHE, ObLIJIM CBUJIETEIH
HaMEPEHHO MPUBJICUEH K BOCHPUSITHIO COOBITUN WUJTU CITy4ailHO OKa3aJcsi B TAKOM
nosioxkeHuu. Kak npaBuiio, CBUAETEIMN JIAIOT MOKa3aHUS O T€X 0O0CTOSATEIbCTBAX,
KOTOpBI€ BOCHPUHUMAIUCh UMU JIMYHO. OJHAKO CBHUJETENb MOXKET COOOIIATh
Y T€ CBEJCHUSA, KOTOPBIE CTalu €My M3BECTHBI OT APYrOro JMIA, MPU 3TOM OH
JOJKEH COOOIIUTh MCTOYHMK CBoel uHpopmarmu. He sBIsStoTCS J0Ka3aTelb-
CTBaMH CBEJICHUS, COOOIICHHBIE CBHUJIETEIEM, €CIIM OH HE MOXKET yKa3aTh UCTOY-
HUK CBOEU OCBEJIOMJICHHOCTH.

CBugereneM SIBIISIETCS TOJIBKO TO JIMIO, KOTOPOE BBI3BAHO B CyH ITyTEM
HAIPaBJICHUsI TIOBECTKU B yCTaHOBJIICHHOW (popme. CBuuerenst Cyl MOXET BbI-
3BaTh 10 CBOEW MHMIMATUBE WM IO XOAATAaHUCTBY CTOPOH. JIumo, xomatancrBy-
I0I[€E O BBI30OBE CBUCTEIISA, 00S13aHO YKa3aTh, KAKHE OOCTOSITENILCTBA, UMEIOIIHE
3HAUEHHE JJIsl PACCMOTPEHUS M Pa3peIICHUs JIeJa, MOXKET MOATBEPIUTH CBHUJIE-
TeJb, U COOOIIUTH CY/ly €ro UMsl, OTYECTBO, (PaMIIIUIO U MECTO KHUTEIILCTBA.

Kaxnpiit cBugeTens obnagaeT npaBaMu U 00si3aHHOCTSIMU. JIWI10, BhI3BaH-
HOE B KauyeCTBE CBUJETENs, 0053aHO: 1) ABUTHCA B CyJ B HA3HAYEHHOE BpEMs
U 2) 1aTh MpaBIUBbIC MIOKA3AHMS.

Ecnmu cBugerens, mMomy4ynB MOBECTKY, HE SIBISIETCS B Cy/ 0€3 YBaXKUTEIb-
HBIX TPUYMH, TO HA HETO MOXKET ObITh HAJOXeH mTpad, a IpU HESIBKE MO BTO-
PUYHOMY BBI30BY — NPUHYIUTEIBHBIN MPUBOJ. 3a J1auy 3aBEOMO JIOKHOTO T0-
Ka3aHUs U 33 OTKa3 OT JJaud I[OKa3aHUM CBUJAETENIb HECET OTBETCTBEHHOCTD,
npeaycMmoTpeHHyo YK P®. B Koncturyiiuu PO ct. 51 — HUKTO HE 00513aH CBU-
JIeTeIHLCTBOBATh MPOTUB ce€0s1 cCaMOro, CBOET0 Cymnpyra, OJIM3KUX POJICTBEHHUKOB.
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[TosTOMy B JAaHHOM Cily4ae OTKa3 OT JIa4d MOKA3aHUM HE BIIEYET YTOJOBHOW OT-
BETCTBEHHOCTH.

CBuzerens UMEET MPaBO Ha BO3MEIIEHUE PACXOJ0B, CBA3aHHBIX C BBI30BOM
B Cy/l, ¥ HA [TOJIyYECHHE JICHEKHOW KOMIIEHCALIUU B CBSI3U € IOTEPEN BpemMeHu. Mo-
YKET MPOCUTH O JIOMPOCE B MECTE CBOETO MPEObIBAHUS, €CIIM OH BCIIEJCTBUE 0OJIE3-
HU, CTAPOCTH, NHBAIIMIHOCTH WU APYTUX YBAKUTEIBHBIX IPUYUH HE B COCTOSIHUH
SIBUTKCS TI0 BBI30BY cyAa. MoKeT J1aBaTh OOBSCHEHUS HA POJTHOM SI3bIKE M IOJIb-
30BaThCS yCIyTaMHU NEPEBOAUMKA. VICIIONBb30BaTh MpU Javye MOKA3aHW MUChMEH-
HBIC MaTEePHAJIbl, €CIIM €TO MOKA3aHMsI CBSA3aHbI C U(POBBIMH JAHHBIMH (€CTIH UX
TPYAHO YAEP>KATh B MAMSTH), 3TU MaTepHaIbl MOTYT ObITh MPUOOIIIECHBI K JEITy.

[TporeccyansHolt hopmoii mosTydeHus oKa3aHui sBisieTcs aonpoc. IToka-
3aHUS CBUJIETENIN JAOT YCTHO, IOMPAIIMBACTCS B CyJICOHOM 3aceaHuH.

Ecnu B kauecTBe cBHUIETENS BBICTYIIAET JULO, HE JocTUriee 16 ier, To 310
CONPSIKEHO C BBIIIOJIHEHUEM HEKOTOPBIX JOIOJHUTENIBHBIX ITPABUIL

Ecnu pebenky Het 14 ner, To B mporiecce 005S3aTeIbHO JTOJKEH y4acTBO-
BaTh Iearornueckuii pabotHuk (0T 14 1o 16 — memgaror BeI3BIBAETCS 1O YCMOT-
penuto cyna). Moryt ObITh BbI3BaHBI poauTeIH. B ciiydae HE0OX0AMMOCTH U3 3a-
Ja cyJia MOKET OBITh YAAJIEHO TO JIUI0, KOTOPOE MOXKET MOBJIHITH Ha a4y HECO-
BEPIICHHOJIETHUM TOKa3aHUM, 00 3TOM CyJ BbIHOCUT ompezenenue. [locne mo-
poca 3TO JIMIIO BO3BpAIlaeTCsl, EMYy COOOIIAIOT COAepX)aHUE MOKa3aHUM, U OHO
MOXET 33/1aTh BOIIPOCHL.

[Ipu onieHKe CBUIETENBCKUX MOKA3aHUM CYJ JOJIKEH YUUTHIBATh TE€ 00CTO-
ATENLCTBA, MPU KOTOPHIX BOCIPUHUMAIUCH COOBITUM — TEMHOTA, IITyM, HEOXKHU-
JAHHOCTh, CTpaX, KOJMYECTBO BPEMEHH, KOTOPOE MPOILIO ¢ MOMEHTa COOBITUH
U T. . YUATHIBaTh TAKXK€ U JIMYHBIE KAYECTBA CaMOI'0 CBHUIETENS — BO3pPACT,
Pa3BUTOCTh OPTraHOB YYBCTB, MAaMSTh, YPOBEHb 3HAHWI, KYJIbTYpPHBIE KaueCTBa
u T. . Takyke HEOOXO0IUMO OOpaTUTh BHUMAaHHUE Ha BO3MOXKHYIO 3aWHTEPECOBAH-
HOCTb CBUJETEIS B UCXOJE JIETa.

IX. B coorBerctBHM co cT. 71 I'TIK P®D nucbkMeHHbIMU JOKa3aTeIbLCTBAMU
SIBJISIFOTCSL COJIEpoKalllie CBEJEHUS 00 00CTOATENbCTBAX, UMEIOIUX 3HAUCHUE JIJISt
PaCCMOTPEHHUS U Pa3pELICHUs JI€1a, aKThl, JOIOBOPHI, CIIPABKH, AEJIOBas KOppe-
CTIOHJICHITUS, UHBIE TOKYMEHTHI U MaTePHAaJIbl, BHIMIOJHEHHBIE B (popMe IUPPO-
BOH, rpaduyeckoi 3amrcy, B TOM YUCJIE MOJYyYEHHBIE MTOCPEICTBOM (haKCUMUIIb-
HOM, 2JICKTPOHHOMN WJIM MHOM CBSI3H, JIMOO MHBIM CITIOCOOOM, TIO3BOJISIONINM YCTa-
HOBHUTH JIOCTOBEPHOCTh JOKYMEHTA. K MMCBMEHHBIM JIOKA3aTeIbCTBAM OTHOCST-
Csl, B TOM YHCJIE, PUTOBOPHI U PEIICHUS CyJla, MHbIE CyJcOHbIC MTOCTAHOBJICHMUS,
MPOTOKOJIBI COBEPIICHUS MPOLIECCYATbHBIX ACHCTBUM, TPOTOKOJBI CyI€OHBIX 3a-
CENaHU, MPUIIOKEHUS K IIPOTOKOJIAM COBEPILIECHUS MPOLECCYaIbHbIX JIEUCTBUN
(cxeMbl, TIIaHbl, KAPThI, YEPTEKN).

OTnMuuTeIbHON YePTOM NMUCBMEHHBIX J10KA3aTENIbCTB SIBISIETCS TO, YTO HE-
00XOUMBIE JJIsi CyJa CBEICHUS BOCIPUHUMAIOTCS W3 COACPKAHUS TEKCTa,
a CoJIep’KaHue TEKCTa BHIPAKEHO YCIOBHBIMU MMCHMEHHBIMU 3HakaMu. CriocoOom
BOCIIPUSITUS JAHHBIX JI0KA3aTENIbCTB SABJISIETCS] POUYTEHHUE, & OCHOBHOE MECTO Cpe-
JIA 3TUX MUCbMEHHBIX 3HAKOB 3aHUMAIOT OYKBBI, HO MOT'YT OBITh TaKke U IUPHI,
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3HaKW, npuMeHseMble B DBM, uepornugsl, HOTHbIE 3HaKH, MH)p, Tomorpadude-
CKHe 0003HavYeHusl, TenerpadHble UIH CTEHOTpahuIecKUe 3HaAKU.

K nucemennbim nokazarenscrBam ['TIK PO otHOCHT nokymeHThI. Kaxxablid
JOKYMEHT JIOJDKEH MUMETh IOPUAMYECKYIO CHITy, T. €. COAEpP’KaTh ONpPEEICHHbBIE
PEKBU3UTHI (KOTOPBIE OTJIMYAOTCS B 3aBUCMMOCTH OT BUAA JOKYMEHTA); KpOME
TOT0, JJOKYMEHTBI JOJKHBI ObITh TOCTYIHBI JJi pouTeHud. [lucbmMeHHble n0Ka-
3aTeNbCTBA UMEIOT OYE€Hb OOJIBIIOE 3HAUYEHUE B IPAXKIAHCKOM Ipoliecce, TOTOMY
YTO B OOJIBIIMHCTBE CIy4aeB CTOPOHBI H3BABILIIOT CBOIO BOJIIO C IMOMOIIBIO
MMCBMEHHBIX JIOKYMEHTOB — JOrOBOPOB, NEPENUCKH, aKTOB IPAKJAHCKOIO CO-
ctosiHusA. C MOMOIIBbIO MUCbMEHHBIX JIOKA3aTENIbCTB 00JIeryaeTcs mpoieaypa J1o-
Ka3bIBaHUSI, B TUCBMEHHOU (hOpME YETKO BBIpa’KEHA BOJISI CTOPOH.

[TucprMeHHbIe TOKa3aTeNbCTBA KIACCU(UIIMPYIOTCS IO HECKOJIBKHM OCHO-
BaHIUSM .

[To cyObekTy: odunuanbHble U 4acTHble (HeoduuuanbHbie). Oduinmaib-
HbI€ JOKYMEHTBhI HCXOJAT OT OPraHOB IYOJMYHOW BJIACTH, OpraHU3alui, WX
JOJDKHOCTHBIX JIMI[ TPU OCYIIECTBIEHUM MMM JIOJDKHOCTHBIX ITOJHOMOYHH,
bynkiuit. J{ns Takux JOKYMEHTOB XapaKTepHa orpenenacHHas GopMa U peKBU3U-
Thl, YCTAHOBJICHHBIE 3aKOHOM, TaK)K€ OCOOBIM MOPSAAOK MX cocTaBieHus. Ecimu
Opras MmyOJUYHOM BIACTU U3JIAET AKT, HE COOTBETCTBYIOIIMI €ro KOMIIETEHIUH,
WIHA C HapylleHueM (OpMbI, TO OH SIBJISETCS HEJEHCTBUTENbHBIM. B Takux ciy-
YasiX UX HEJb3s UCIOJIh30BaTh B KaUECTBE JOKa3aTelibcTB. Heoduimanbubie no-
KYMEHTBI UCXOJAT OT IpakJiaH U He UMEIOT (POPMATILHOTO XapaKTepa.

[lo cogepxanuto: pacnopsAUTEIbHBIE U OCBEIOMUTENbHBIE. Pacnopsau-
TEJIbHBIE TOKYMEHTBI HOCAT BIIACTHO-BOJIEBOM XapaKTEp, COAEPHKAT aKThl BOJIH,
HaIlpaBJICHHbIE HA BO3HUKHOBEHHE, W3MEHEHUE W MPEKpAIllCHHE MPaBOOTHOIIIE-
Hui. K HUM OTHOCATCS aKThl MyOJIMYHON BIACTH W YNPABIEHUS, PA3JIMUYHOIO PO-
Jla aKThl FOPUINYECKUX JIUL, cleiaKu. OCBEOMUTEIBHBIE COEPHKAT TOJIBKO CBE-
JIeHus 00 OTpeieJICHHBIX (PaKTax, COOOIIEHUS O HUX.

ITo popme: mpocToii u kBanuuuupoBanHoit ¢popmel. [Ipocras dhopma —
JOKYMEHT HE COAEPKUT HUKAKOTO YAOCTOBEpEHHUs WK peructpauun. Kpamudu-
IMPOBaHHAsl — HOTApUAIbHOE YJOCTOBEPEHHE WM T'OCYJApCTBEHHAS] PETUCTpa-
usi. KoneuHo ke, U1 TOro, 4ToObl CIYXUTh JOKAa3aTeIbCTBOM, TOKYMEHT J0JI-
JK€H OBITh COCTaBJIEH B COOTBETCTBYIOMIEH popMme.

ITo xapakTepy UCTOUHMKA: MOJJIMHHUKY U KONHU. B cyn mpeaocTaBistoTcs
MOITTMHHUKH, XOTSI K MaTeprasiaM JieJia MOTYT ObITh IPUOOIIIEHBI KOTIHH.

[TucemMeHHOE ToKa3aTeNbCTBO Oramaercs u npuooduiaercs Kk aeny. He ormna-
LIAKOTCS TOJIBKO T€ TOKYMEHTBI, KOTOPBIE COAEPKaTh TalHy. JIuo, xogaraicTpy-
Iol1ee 0 MPUOOIIEHUH J10Ka3aTelnbCTBa K AEIy, JOJDKHO COOOIINTh, KaKUe CBEJe-
HUS1, UMEIOIINE 3HAUCHUS JUIs JIeNa, B HEM cojiepxkarcs. Eciu nuiio xoaaTailcTByeT
00 UCTpeOOBaHUHU JTI0KA3aTEIhCTBA, TO OHO JOHKHO COOOIIUTh, II€ OHO HAXOIUTCS
U 110 KaKUM TNPUYMHAM OH HE MOXET €ro MOJY4YHTh caMocTosTenbHO. Ecnu nuio,
y KOTOpOro HUCTpedyeTcsl J0Ka3aTeIbCTBO, HE MOXKET €ro MpeAOCTaBUTh, TO OHO

" IpaxaHckoe mporeccyanbHoe npaso: yues. / Iox pex. M. C. Illakapsiy... C. 188—
190.
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JIOJDKHO COOOITUTH 00 3TOM B TEUSHHE IIATH JHEH ¢ MOMEHTA TIOJYUYCHHS 3a1poca,
C yKa3aHHWEM TMpPUYMH, MHA4Ye C HETO MOXKET OBITh B3bICKaH mITpad, B pasmepe
10 1 ThIC. py0. ¢ JODKHOCTHBIX JIKII U B pazmepe 10 500 py0. ¢ rpaxiaH.

[locnie BCTyIuieHHs pEeLIEHUs Cy/a B 3aKOHHYIO CHIIY MOJUIMHHUKH MOTYT
OBITh BO3BPAILIEHBI X BJIAJCIIBLIAM.

B kauectBe J0Ka3arenbCTB MOTYT OBITh  HCIOJIB30BAaHBI  JJOKYMEHTHI
Y Ha UHOCTpaHHOM si3bike. OHU OyayT SIBJSATHCA J10KA3aTEIbCTBAMH, €CITU HE OIl-
poBepraeTcs uX MOUIMHHOCTD U €CJIM OHM JIETAIM30BaHbl B YCTAHOBJIEHHOM 3aKO-
HoM nopsake. Ctarbs 408 I'TIK PO 3akpemnisieT nopsiiok Npru3HaHus JOKYMEHTOB,
BBIJIAHHBIX, COCTABJIEHHBIX WIH YOCTOBEPEHHBIX KOMIIETEHTHBIMUA OpraHaMH HHO-
CTpaHHBIX rOCyAapcTB. Bo-MepBbIX, TaKKMe TOKYMEHTHI JOJHKHBI ObITh MEPEBEICHBI
Ha PYCCKUH SI3BIK, IEPEBOJI TOJLKEH OBITh COOTBETCTBYIOIIMM 00Opa3oM 3aBEpEH, a
BO-BTOPBIX, TAKHE JIOKYMEHTHI JOJDKHBI OBITh JIETaJTM30BAHBI.

Jletanu mpouenypsl Jeraau3aluy MPeayCMOTPEHbI CT. 55 KOHCYJIBCKOIO
¥Ycraa CCCP 1976 r., cama nporieaypa ABISIETCA JIUTEIbHON, JOPOrOCTOSIIECH
U CJI0)KHOM, COCTOUT M3 MOCJIEA0BATENbHO CMEHSIOMUX APYT APyra 3TArnoB Mpo-
BEPKHU JOCTOBEPHOCTH ITOAIHUCEH, IITAMIIOB, IT€YaTe! U T. II.

3HAUMTENBHO YNPOUIAET JOKyMEHTooO0OpoT KoHBeHIus OT 5 oKTA0ps
1961 r., xoTopasi oTMEeHMIAa TpeOOBaHME JIETAIM3AIMM WHOCTPAHHBIX O(UIATh-
HBIX IOKyMeHTOB. B 31011 koHBeH1un Poccuiickas @enepanus yuactsyet ¢ 1992 r.
HecmoTtps Ha To, 4TO B HEeW (GUTYpUPYET TEPMUH «JICTAIM3ALIMS), cama MPoLeypa
CBEJICHA JIMIIb K COBEPIICHUIO (DOpMabHBIX NEHCTBHIA IO MPEACTABICHUIO JH-
IUIOMaTHYECKUM U KOHCYJBCKUM CIYX0aM JOKyMEHTa Uil yJOCTOBEPEHMS IMOJ-
JMHHOCTH TOJIMCH, KayecTBa JIOKYMEHTa, a B CIydae HEOOXOAUMOCTH — MOJ-
JMHHOCTH TIeYaTH U Imramna. EnuHcTBeHHON HEoOXoaumMon (popMalbHOCTBIO, KO-
Topasi TpeOyercs Uil yIOCTOBEPEHUS! JOKYMEHTA, SIBIISIETCSl MPOCTABJICHUE arlo-
CTWIS. ANOCTWIIb MPOCTABIISAET CIEIMATLHO HA3HAYEHHBIM KOMIIETEHTHBIN Opra
roCcy/apcTBa, IJe JOKyMEHT Obul coBepiiieH. OOpasell 3Toro mramia CoIepKUTCS
B nipwiokeHnu kK KonseHruu 1961 r. 3anoyiHeHHBIN COOTBETCTBYIOIIUM 00pa3zoM
oOpaszell He HY)KIaeTcs B IONOJIHUTENBHOM 3aBepeHuH (cT.cT. 3,4 KonBeHuum).

MexayHapOJHbIMH KOHBEHIMSMH, IBYCTOPOHHUMH MEXIYHAPOJHBIMH J0-
roBOpaMy O MPaBOBOM MOMOIIM MOIYT OBITh NPEAyCMOTpEHa euie Oojee ympo-
HIeHHAas TpoleAypa JeTaau3aud Wik ocBoOokaeHue ot Hee. Hampumep, ct. 13
Munckoit Konseniuu, aeiictByromeil B pamkax CHI', mpenycmarpuBaeT npuHs-
TUE Ha TEPPUTOPUU TOCYIAPCTB YYACTHUKOB KOHBEHIIMU 0€3 KaKUX-JIUOO JIOTOJ-
HUTEJBHBIX WM CHIEHUAIbHBIX MOJITBEPKACHUN BCEX JOKYMEHTOB, KOTOPbIE U3TO-
TOBJIEHBI WJIA 3aCBUJIETEILCTBOBAHBI YUPEKICHUEM UM YIOJTHOMOYEHHBIM JIMLIOM
B [PEICIAX X KOMIICTCHIMH Ha TEPPUTOPUH APYrOTO TOCYAaPCTBA-yIACTHHKA" .

OtmertuM, 4T0 0003HaYCHHAS BbIIIE (POPMaA YIOCTOBEPEHUS HHOCTPAHHOTO
JIOKYMEHTa HE MPHUIAET €My JOMOJHUTEIbHOW J10Ka3aTeIbCTBEHHOW CHIIBI, TO-
JOOHBIE JTOKYMEHTBI MCCIICYIOTCS M OLICHUBAIOTCS B 00IIeM Tmopsiake (cT. 67
[TIK PD).

8 I'paxanckuii porecc: yueb. st ctya. By3os / Ots. pea. B. B. fpkos. C. 257.
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X. BeliecTBeHHBIMU  JI0KA3aTENbCTBAMU SIBJISIFOTCSL  MPEMETHI, KOTOPHIE
10 CBOMM ITIpU3HaKaM (TI0 BHEIIHEMY BH]y, 110 CBOMCTBAaM, IO MECTY HaXOKJe-
HUS1) MOTYT CIY’KUTh CPEACTBOM YCTAHOBJIEHUSI 0OCTOSITENILCTB, UMEIOIIUX 3HAa-
YeHUe JJI1 paccMOTpeHus U pasperieHus aena (ct. 73 T'TIK PO).

B kauecTBe BEIIECTBEHHBIX JOKA3aTEIbCTB HMCIOJB3YIOTCS PA3IHYHBIC
MpeIMEThI, HHOT/Ia BEIld OJJHOBPEMEHHO SIBJISIOTCS MPEIMETOM CIiopa U Belle-
CTBEHHBIMU JIOKa3aTenbcTBaMH. Kak u Apyrue noKazarenbCTBa, BEIIECTBEHHBIC
MPEIOCTABIAIOTCS CTOPOHAMHE WM UCTPEOYIOTCS CYIOM.

BemecTBeHHbIe JT0Ka3aTeNnbCTBa NpruoOuaroTesd K Aeny. Hebonbime npen-
METbl XpaHSTCs B KOHBEpTE, MOJIIMBaeMOM K Jieny. OcTanbHble JIUOO CHAroTCs
B KaMepy XpaHeHus1, TM00 XPaHATCS B MECTE X HaXOKJeHHs. Eciu BelecTBeHHOe
JI0Ka3aTeIbCTBO MPEIOCTABISETCA CYy, TO HCCIEAYETCsl HEMOCPEICTBEHHO B 3aJI€
cyneOHoro 3acenanusi. HekoTopeie ToKa3aTeNbCTBA MOTYT OBITH HCCIIEIOBAHBI
[0 MECTY WX HAXOXKJEHUS. BellecTBEHHBIE [10KA3aTeNbCTBA, IMOJBEPrarOIINEC
OBICTPOI TIOpYE, MOAJIEKAT HCCICTOBAHUIO HEMEIJIEHHO, BCE JIMLA M3BEIIAIOTCA
0 MECTE M BPEMEHHU CyA€OHOI0O 3acelaHusl, HO X HESIBKA HE MPEMATCTBYET OCMOT-
py. Ilocne ocmoTpa Bemu BO3BpalaroTcs Biaaenblly. Mcenenyrores nokazarTeib-
CTBa IyTeM ocMoTpa. [Ipu ocMoTpe MOTYyT MPUCYTCTBOBATh CHELIMAIIACTHI.

[locrne BeTyruieHHs pelieHysl CyJa B 3aKOHHYIO CHITYy BEIIECTBEHHBIE JJOKa-
3aTeNbCTBA BO3BPAIIAIOTCS TEM JIMIIAM, OT KOTOPHIX OHU OBUIM TOJIyYEHBI, WM
TEM JIMIIaM, [paBa KOTOPBIX HA ATH BEIX ObLIN YCTAHOBJIECHHI Cy/loM. [IpeameTsl,
KOTOpBIE HE MOTYT HaXOJUThCS B COOCTBEHHOCTH IpaKAaH, MEpearoTcsi rocy-
JApCTBY WJIM OPraHU3ALUSIM.

Xl. Cratpsa 77 I'TIK PO npegycmaTpuBaer, 4To B CyJ MOTYT OBITh MPEJO-
CTaBJICHBI AyJMO- U BUJICO3aIIMCH, B TOM YHCIIE HA 3JIEKTPOHHOM M MHOM HOCHUTE-
Je. OTO MOTyT ObITh ayJIMO- U BUJEOKACCETHI, Ja3€pPHbIEC AUCKH, MOOWIIbHBIE TE-
nedonbl, TMKTOPOHBI U T. 1. [loMUMO Bcero mpouero, JHI0, MPEI0CTaABIISIONICE
JAHHBIN BUJ JOKA3aTEIbCTBA B CY, JOJHKHO YKa3aTh, IPU KAKUX YCIOBHUSIX U KEM
OCYIIECTBISIACH 3aMUCh. DTO HEOOXOAUMO, YTOOBI MPOBEPUTH MOIUHHOCTD
Y IOCTOBEPHOCTH JAHHOIO JOKAa3aTEeNIbCTRA.

Ayano- Y BHIEO3AMKMCH NPOCITYIIMBAKOTCA W MPOCMATPUBAIOTCA CYJI0M
B 3aJIe 3aceJaHusi, WIK B MHOM OOOPYJIOBaHHOM JIJISl ATHX II€JICH MOMEIICHUH.
[Tocne mpociylMBaHusl U IPOCMOTpA 3alKMCcei 3aCaylIMBAIOTCS JIMLA, Y4acTBY-
IOIUE B JIeTie, OHU JAIOT CBOM OOBSICHEHHS KaK IO MOBOAY 3a(UKCHPOBAHHBIX
COOBITHI, TaK ¥ MO MOBOJy JOCTOBEPHOCTH U MOJUIMHHOCTH CaMOW 3aIlvCH.
[Ipu npocaylMBaHUM WM TPOCMOTPE MOTYT OBITh MPUBJICUEHBI CTICIIUAIUCTHI,
€CJI ATOT0 OYJET HEJOCTATOUYHO, TO MOXKET ObITh HA3HAYEHA SKCIIEPTHU3A.

Buneo- u aynno3zanucu XpaHsrcs B Cyli€, IPEJOCTABUBIINM UX JIMIAM, KaKk
MpaBUJIO, HE BO3BpAIIAIOTCS (BO3BPAILIAIOTCS TOJIBKO B UCKIFOUUTEIBHBIX CIyYa-
sx). OHAKO MO XOAAaTaCTRY JIMIlA, YYACTBYIOIIETO B JieJie, MOXKET OBbITh BbIJaHa
KOIUSI, U3TOTOBJIEHHAS 3a ero cueT. OCylecTBIsIeTCsl MyTeM BbIHECEHUS Onpe/ie-
JICHUSL.

XIl. ITpu paccMOTpeHHH TPaKIAHCKUX JI€] MHOT/Aa TPeOyIOTCS Crelralib-
HbIC TIO3HAHUS B Pa3IMYHBIX 00JIACTSAX 3HAHWM. [ pa3pernieHus Takux BOMPO-
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COB IMPHUBJIEKAETCS SKCIIEPT, KOTOPBIM JAeT CBOE 3akitoueHue. JlaHHoe 3akioue-
HUE U ABIIIECTCS JOKA3aTEIbCTBOM, T. K. COAEPKUT UHTEPECYIOIINE CYyJl CBEACHMSL.

DKcIepTr3a — caMo UCCIIEI0BaHUE, IPOBOJUMOE dKCIIEPTaMU HAa OCHOBA-
HUY CHELMATIBHBIX TTO3HAHUM.

3aKJIFOYEHNE KCIepTa — BBIBOJI, CACJIAHHBIN 3KCIIEPTOM, 3aKIIOYEHHE CO-
CTaBJISIETCS B IUCbMEHHOM (hopMme.

OkernepT — U0, o0aanaroniee CHelUaabHbIMU TO3HAHUSIMU U IIPUBIIC-
YEHHOE CYJIOM K y4acTHIO B IPOLECCE JUIsl Ja4M 3aKJIFOUEHUs 0 BONpPOCaM, Tpe-
OyIOIIMM TaKMX NO3HaHWI. DKCIepTaMu MOTYT OBbITh TOJIBKO JIFOJH, HO HE Opra-
Hu3auu. ToJIBKO 10K 00J1a1at0T ClIEUATIbHBIMU 3HAHUSIMU, U TOJIBKO OHU MO-
I'YyT OHU HECTH OTBETCTBEHHOCTh. DKCIEPTU3a MIPOBOJUTCS CIELUAIBHBIMU JKC-
NEPTHBIMU YUPEKIACHUSIMH, OJTHUM WJIH HECKOJIBKUMHU IKCIIEPTAMH.

DKcHepTy Takke MOXET ObITh 3asBlieH OoTBOJ Mo mpaBuiaMm ct. 18 I'TIK
P®: ecnu oH 3aMHTEpEcOBaH B UCXOJE JieNa JIMOO MUMEIOTCS MHbIE 0OCTOSATEINb-
CTBA, BbI3BIBAIOILIME COMHEHHSI B €70 OOBEKTUBHOCTU U OECTIPUCTPACTHOCTH; €CIIH
OH HaxXOJWJICAd WM HAXOJUTCS B CIY>KEOHON WJIM MHOW 3aBUCHMOCTH OT KOTO-
A100 U3 JIUL, YYaCTBYIOIIUX B J€JI€, MU IPEICTABUTEINSL; €CIIU OH SIBIIIETCS POJ-
CTBEHHUKOM HJIM CBOWCTBEHHUKOM KOTO-JIMOO U3 JIMII, y4YaCTBYIOLIUX B JEJIE, JIU-
00 UX MpeICTaBUTENEH; €CIM OOHAPYKUIIACh €T0 HEKOMIIETEHTHOCTb.

DkcnepTr3a Ha3Ha4aeTcst JIMOO M0 MHULMATUBE Cy/a, MO0 N0 UHUIMATUBE
CTOpPOH, B HEKOTOPBIX CIy4asXx Ha3HaUEHUE HKCIEpTU3bl 00s13arenbHo. O Ha3Haue-
HUM SKCIIEPTU3bI Cy/l BHIHOCUT ONpe/iesieHue. B onpenenennu cyj Ha3HaYaeT Cpok,
B T€YEHHE KOTOPOIO JIOJKHA OBITh MPOM3BEICHA 3KCIIEPTU3A, a TAKKE CTABUT BO-
IIPOCHI TIE€pe]l AKCIEPTOM, Ha KOTOpBIE OH JOJDKEH OTBETUTh. Kaxknoe w3 i,
YUYaCTBYIOIIMX B JEJI€, BIIPaBe IMPEICTaBUTh CyJy CBOM BOIPOCHI JJIsl JKCIIEPTA,
HO OKOHYATEJIbHO KPYT BONPOCOB YCTaHABIMBAaeT cyh. [locTaBieHHbIE BOMPOCHI
hopMHUPYIOT 00bEM M HaIpaBlIeHHWE dKCIepTU3bl. OCHOBHOM OOS3aHHOCTBIO JKC-
nepTa SIBISETCS MPOBEICHUE MOJIHOTO UCCIIE0BaHUS MIPEOCTABICHHBIX 00BEKTOB
U JJaya 000CHOBAHHOTO M OOBEKTUBHOTO 3aKiItoueHusl. Takxke OH 00s13aH SABISATHCA
B Cyd Ul a4yl OOBSICHEHUM, OTBETa Ha BOMPOCHI, CBA3aHHBIE C SKCIEPTHBIM 3a-
KJIFOYEHHEM. 3a Jjady 3aBE€JOMO JIOXKHOIO 3aKJIFOUYEHUS OH HECET YrOJIOBHYIO OT-
BETCTBEHHOCTb. 3a HAapyLIEHHWE CPOKOB JKCIIEPTU3bl, YCTAHOBJIEHHBIX CYZOM,
Ha AKCIIEpTa MOXKET OBITh HANOXKEH IuTpad [0 MATH Thicsd pyOrnei (a03.4 m. 1
ct. 85 I'TIK P®). B Tom ciydae, eciii CTOpOHa OTKa3bIBACTCS OT MIPEIBAPUTEIHHOM
OILTaThl KCIIEPTU3bL, FKCIIEPT BCE PABHO 0053aH €€ MPOU3BECTH U HAIIPABUTH B CYJ
CBOE€ 3aKJIIOYCHHE BMECTE C 3asBJICHHEM O BO3MelleHHu pacxoqoB (cT. 85 T'TIK
P®). YtoObl IpOBECTH SKCHEPTU3Y, IKCIEPTY HEOOXOIUMO MPEIOCTABUTH COOT-
BETCTBYIOLME MaTepualibl. EciM 0JiHa U3 CTOPOH YKIJIOHSETCS OT HMPEAOCTaBICHUS
3TUX MATEPHUAJIOB, TO CY/, B 3aBUCUMOCTH OT TOT'0, KaKasi U3 CTOPOH YKJIOHSIETCSI OT
AKCIEPTHU3bI, a TAKIKE KAKOE 3HAUYCHUE Ul HEe OHA MMEET 3HAUYEHHUE, BIIPABE MPHU-
3HaTh (DAKT, JUIsl BEISICHEHUSI KOTOPOro OblIa Ha3Hau€Ha SKCIEepTU3a, YCTaHOBJICH-
HBIM WJIN OITPOBEPTHYTHIM.

B 3akiroueHnn 3KcnepTa COAEP>KUTCS ONMUCaHUE MPOBEIEHHOTO UCCIEN0-
BaHUs, CHEJIAHHbIE BBIBOABI M OOOCHOBAHHBIE OTBETHI Ha MOCTABJICHHBIE CYJOM
BOIPOCBHI.
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3aKIF0UeHNE IKCIIepPTa OLIEHNBACTCS HAa OOIUX OCHOBAHUSX, OHO HE HMEET
JUTSL CyJla 00s13aTeTbHOM CHJTBI, @ HOCUT PEKOMEHIATENIbHBIN XapakTep. B HekoTo-
PBIX CIIy4asX JKCIEPT MOKET OBITh BBI3BAH B 3all CyJIE€OHOrO 3acelaHusi s
pa3bsICHEHUS CACIaHHBIX B 3aKIIFOUEHUHU BBHIBOAOB. Ecim axcnepT, MpoBOIUBIITHI
AKCIIEPTHU3Y, HE SIBUTCS TI0 TIOBTOPHOMY BBI3OBY B CY/, CyJl MOKET BBI3BATh JPY-
roro 3Kcrepra, KOTOPbIA, OJHAKO, OyJeT BBICTYNaTh B KaYECTBE CIEIUAINCTA,
T. K. 9KCIIEpTa OTJIMYAET 0COOBII MpoIlecCyalbHbIN CTATYC.

Ecnu cyn He corniaceH ¢ 3aKIr0YeHUEM KCIEPTa, OH JOHKEH ATO MOTUBHU-
pOBaTh, B TO K€ BPEMSI CBOE COIJIACHE C 3aKIIOYECHUEM DKCIIEpPTa CYJ MOTHUBUPO-
BaTh He JoikeH (1. 3 cT. 86 ['TIK PD).

['paxmanckuil mponeccyanbHbIH KOJEKC 3aKpeIuisieT HECKOJIbKO BHUOB
skcnieptus (ct.cT. 82,82,87 I'TIK PO):

KomriekcHast — sKcnepTusa, IpoBOAUMas SKCIIEPTaMH pa3iIuyHbIX 00Ja-
CTEH 3HAHUU U PA3JINYHBIX HAYYHBIX HAIIPABIICHUM.

KoMuccrnonHnast — MpOBOAUTCS HECKOIBKUMHU KCHIEPTaMU OHOW CIICITH-
ATBHOCTH. BBIBOJ JemaeT BceMH SKCIEpTaMH COOOINa W IMOAMHUCHIBACTCS WUMHU.
Tot aKcnepT, KOTOPBIA HE COTJIACEH CO CIICJIaHHBIM BBIBOJIOM, BIIpaBE JIaTh OT-
JIEBHOE 3aKIIFOUCHHUE.

JlommoTHATEIBHAS AKCTIEPTH3a TIPOBOIUTCS B CITydae HEMOJIHOTHI UM HEsIC-
HOCTHU 3aKJIIOYCHHSI DKCIEPTa, CyJ MOXKET MOPYUYUTh MPOBEACHUE TOTOTHUTEIb-
HOM AKCTIEPTU3bI TOMY K€ UITU IPYTOMY IKCIIEPTY.

[ToBTOpHAs PKCHEPTU3A MPOBOAUTCS B TOM CiIy4ae, €CJIM CyJ HE COrjaceH
C 3aKJIFOUEHHUEM JKCIIEPTa, €CJIM €r0 MPaBUILHOCTh WM OOOCHOBAaHHOCTH BBI3bI-
BalOT COMHEHHUS WM UMEIOTCS MPOTUBOPEUMBBIEC 3aKIIOUEHUSI HECKOIBKUX IKC-
MEPTOB.

X1, JIuna, yyacTtByromue B Aejie, UMEIOIINE OCHOBAHUS ONAcaTbCs, YTO
Mpe/ICTaBICHUE HEOOXOMMMBIX Il HUX JIOKA3aTeIbCTB OKAXKETCSl BIOCIEACTBUU
HEBO3MOXXHBIM WJIM 3aTPyIHUTEIBHBIM, MOTYT IMPOCHUTH CyJ 00 oOecreueHun
ATUX JI0KA3aTENIbCTB. 3asiBICHUE 00 00E€CTICUCHUH JI0KA3aTEIbCTB MOIAETCS B CY/I,
B KOTOPOM paccMaTpUBAETCS JIEJI0 UM B paliOHE JIEATeIbHOCTH KOTOPOTO JIOJIK-
Hbl OBITh MPOU3BEICHBI IMPOLIECCYyAbHBIE JIEHCTBUS IO 0OECIICUEHUIO J0Ka3a-
TeNbCTB. B 3asBlIeHNN NOJDKHBI OBITH YKa3aHbI COJIEP)KaHUE PAacCMaTPUBAEMOTO
JIeNa; CBEJICHUSI O CTOPOHAX W MECTE WX MPOKUBAHUS WIIM MECTE UX HAXOXKICHHS;
JIOKa3aTelIbCTBa, KOTOPhIE HEOOXOIUMO OOCCIICUNTh, 0OCTOATEILCTBA, JJIS IOJI-
TBEPXKJICHUSI KOTOPHIX HEOOXOIMMBI 3TH JOKA3aTeIbCTBA; MPUYUHBI, MOOYINB-
e 3asBUTENsE  OOpaTUThCA C MPOChbOOil 00 o0ecrieyeHuu J10Ka3aTeIbCTB.
Ha onpenenenue cyapu 00 0TKa3e B 00ECIEUCHUM JI0KA3aTEIbCTB MOXKET OBITh
noJiaHa yacTHas xanooa. [IpoTokomsl 1 Bce coOpaHHbIE B MOPsiAKE 00eCTICUCHHUS
JIOKA3aTeIbCTB MaTepUANIbl MIEPENalOTCS B CYJ, paCCMaTPHUBAIOIINI €0, C yBe-
JOMJICHHEM 00 3TOM JIUII, YJ4aCTBYIOIIUX B JICJIC.
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KoHTpoJibHbIE BONIPOCHI:

1. IlonsTHe cyneOHOro TOKa3bIBAHUS.

2. Ctaauu cyJ1e0HOTO TI0Ka3bIBAHUS.

3. [IpeameT moxasbIBaHUSI.

4. Pacnpenenenre 00s3aHHOCTEN MO JOKa3bIBaHUIO. OCHOBaHUS OCBOOOXK-
JICHUS OT JI0Ka3bIBAHUSI.

5. IlonsiTHe 1 BUIBI CyIeOHBIX JOKA3aTENIbCTB.

6. OTHOCHMOCTB M IOITYCTUMOCTb JJOKA3aTEIbCTB.

7. OOBbsCHEHHS CTOPOH U TPETHUX JIHII.

8. CBuaeTeNnbCKUE MOKA3aHuUS.

9. [lucbMeHHbIE I0KA3aTEeIbCTBRA.

10. BemecTBeHHbBIE TOKA3aTEIHCTBA.

11. Aynno- u BUCO3aIUCH.

12. 3akmroueHue KcIepTa.

13. O0ecrieueHne 10Ka3aTENbLCTB.

§ 9. UckoBoe cy10npou3BoOACTBO

|. UckoBOE CyAOIPOU3BOJICTBO SIBJIIETCS OCHOBHBIM BHJIOM T'PaKJIaHCKOTO
CYJONPON3BO/ICTBA. B OONBIIMHCTBE Cly4yaeB 3allluTa TPAKIAHCKUX NPaB OCY-
IIECTBIISIETCS. C TOMOIIIBIO UCKa. J1Ji1 CKOBOM (DOpMBI 3alIUTHI XapaKTEPHBI Cle-
JYIOLIUE MPU3HAKU, KOTOPBIE OTINYAOT €€ OT UHBIX (POPM 3alUTHI TPAsKIAHCKUX
IIpaB B CyJIe:

1) HanM4YKe MaTepPHUaTbHO-TIPABOBOTO TPEOOBAHMS, BBITEKAIOIIETO U3 Ha-
PYILLIEHHOI'O UJIM OCIIApUBAEMOTIO IIPaBa;

2) HaJIM4YKMe Cropa 0 CyObEKTUBHOM TIpaBe, T. €. CyJl TPOBEPSCT HATMUUE
WM OTCYTCTBUE CYOBEKTUBHOIO MPaBa, Mo MOBOY KOTOPOT0 BO3HUK CIIOP;

3) HaIM4YKEe CTOPOH C TMPOTHBOIOJIOKHBIMUA HHTEPECAMH — 3TH CTOPOHBI
PaBHOIIPaBHbI ¥ HAJCJICHBI ITOJITHOMOYHUAMH I10 3aIATE CBOMUX IIPAaB U UHTEPECOB
B CYJE;

4) nena UCKOBOTO CY/IONPOU3BOCTBA BO30YKIAIOTCS ITyTEM MTOJIA4M MCKa
(MCKOBOTO 3asIBIICHUS).

HckoBoe cyaonpon3BoaCcTBO — 3TO yperyiupoBanHas Hopmamu [ TII ne-
ATEIBHOCTh CyJa IO PACCMOTPEHHUIO M Pa3pelICHUI0 CIOPOB O CyOBEKTUBHOM
IIpaBe WINA OXPaHsAEMOM 3aKOHOM HMHTEpECE, BOSHUKAIOIIMX U3 IPAXKIAHCKUX, Ce-
MEWHBIX, TPYAOBbIX U UHBIX MATEPUATIbHBIX IIPABOOTHOLICHUH.

Il. Vick B rpa)aaHCKOM MPOLIECCYyalIbHOM MPaBe TPAIAUIMOHHO TOHUMAETCS
B JIByX CMBICJIaX: MaTepUAIbHOM M IIpoLEecCyalbHOM. B MarepuanbHOM CMBbICTIE
UCK — 3TO MaTepHaJbHO-TIPaBOBOE TPEOOBAHKE UCTIIA K OTBETUUKY, B MPOLIECCY-
JIbHOM CMBICJIE UICK — 3TO CPEJCTBO 3aIIUTHI HAPYIIEHHOTO MpaBa, 00OpalieHHOe
k cyny. B I'TIK P® ynotpebnsitorcst 1Ba TepMUHA: UCK U UCKOBOE 3asIBIIEHUE, KO-
TOpBIE COOTHOCSITCS COOTBETCTBEHHO KakK TpeOoBaHue U (hopMa ero BbIPaKEeHHUS.
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Hck umeer CBOIO CTPYKTypy. B ropuamyeckod naureparype CyLIECTBYET
MHOECTBO TOYEK 3PEHUs OTHOCHUTEJIBHO KOJIMYECTBA U CYIIHOCTH JJIEMEHTOB
CTPYKTYpPBI HCKA, OCTAHOBUMCS TOJIBKO Ha TPEX U3 HUX.

TpaIuIMOHHO B KAYECTBE 3JIEMEHTOB MCKA BBIACIAIOT IPEAMET U OCHOBA-
Hue ucka. [Ipu 3Tom npeameToM ucka sBisieTcss TpeOOBaHUE UCTIIA, BHITEKAOIIEE
U3 CIIOPHOTO MaTEPUAIbHOTO MPABOOTHOUIEHUS; OCHOBAHUE — 3TO OOCTOSATENb-
CTBa, HA KOTOPBIX UCTEI] OCHOBBIBAET CBOU TPEOOBAHUSI.

B cooTBeTcTBHH C IPYro TOUKOM 3pEHHUs y UCKA TPU AJIEMEHTA: IPEAMET,
OCHOBaHUE U coaepxkanue. [Ipeamer — yka3aHHOE UCTIIOM CyOBEKTUBHOE MPABO,
0 KOTOPOM OH IPOCHUT CYJ BbIHECTU pelieHue. OCHOBaHME — OOCTOATENbCTBA,
C KOTOPBIMHU HCTEIl CBSI3bIBAET CBOE TpeOoBaHue. Coaep:kaHue — 3TO JAECUCTBUS
CyZa, COBEpIICHHUSI KOTOPOTO MPOCHUT UCTEll, 00paIasich 3a 3allUTON HapyIIEHHO-
IO WIXA OCIIApUBAEMOT0 IPaBa.

CTOpOHHUKH TPEThEN TOYKU 3PEHHUS MPEANOararmT, YTO CTPYKTypa UCKa
COCTOMT U3 MPEAMETA, OCHOBAHUS U CYOBEKTOB.

B cootBerctBum ¢ mpaBmwiamu 1. 1 ¢1. 39 TTIK PO . 2 u 3 m. 1 cr. 134
['TIK P® paznu4aroT BHyTPEHHEE U BHEIIIHEE TOXKJIECTBO UCKOB. TOXKIECTBO HUC-
KOB YCTaHABJIMBACTCA, UCXO U3 COBOKYITHOCTH TPEX 3JIEMEHTOB: IPEAMETA, OC-
HOBaHMs U CyOBEKTHOro cocTaBa. IIpaBHii0 0 BHYTpEHHEM TOXIECTBE YCTaHaB-
JIMBAET 3aIpeT JUIsl UCTHA OJHOBPEMEHHO U3MEHUTH NPEAMET U OCHOBAaHHUE UCKA.
Ecim cropoHa M3MEHWIA NMpEAMET WIM OCHOBAaHME MCKA, TO U3MEHEHHBIA HCK
OCTaJICsl TOXKIECTBEHHBIM HM3HAYaJIbHO MOAAHHOMY, MOTOMY 4YTO 00a 3TH HCKa
o0ecreunBaroT €IMHbII HHTEPEC.

[IpaBuI0 O BHELIHEM TOXKJECTBE 3aKPEILIIET HEBO3MOXKHOCTH IIOBTOPHOTO
paccMOTpPEHHUsI CyZIOM TOTIO )K€ MCKa. BHenIHee TOXIEeCTBO yCTaHABIMBAETCS
IIPU CPAaBHEHUM JIBYX HCKOB, €CJIH JIMIO MOBTOPHO OOpamiaeTcsi B CyJ C HCKOM,
B KOTOPOM COXPAHSIOTCSI CTOPOHBI, IPEAMET U OCHOBAHUE, TO TAKOW HUCK HE MOKET
OBITh MPUHAT K IOBTOPHOMY PACCMOTPEHHIO U pa3pelieHuto cyaoM. [lpuuem ¢axk-
ThI, 0OOCHOBBIBAIOIINE UCK, NHAWBUIYATU3UPYIOT €r0 TOJBKO B TOM CIIy4yae, €ciid
OHU COBEPUIMJIUCH M ObUTM PACCMOTPEHBI CYJIOM JI0 YAAJIEHHS B COBEILATEIHHYIO
KOMHATYy; (paKTbl, COBEPILIMBILIKECS TOCIE, CO3/Ial0T HOBOE OCHOBAHWE, U HAa HUX
pELLIEeHNE Cy1a HE PaCIIPOCTPAHSAETCS.

[1l. CymecTByIOT ABE OCHOBHBIX KiIacCU(UKAIMK HCKOB: MaTepUaIbHO-
IIPaBOBasi U IIPOLECCYATILHO-TIPABOBASI.

B cooTBeTcTBUM ¢ MaTepHabHO-TIPABOBOM KiIacCU(UKAIIUEH MUCKU TOpa3-
JEJISIFOTCS. B 3aBUCUMOCTH OT KaTETOPUHM MAaTEPUAIbHBIX MPABOOTHOIIEHUMN: CEMEii-
HbI€, TPYAOBbIE, TPAXXIAHCKO-TIPABOBbIE, aJIMUHUCTpPATUBHbIE U T. A. IIpenbspiie-
HUE KOKAO0TI0 M3 YKAa3aHHBIX BHJIOB HCKOB COMPOBOXAAETCS ONPEACICHHBIMU OCO-
OEHHOCTSIMU: HEOOXOJMMOCTb COOJIIOJICHHSI MPETEH3UMOHHOIO TOpsAKa pasperie-
HUS CTIOPOB, CPOK M0JIa4u TpeOOBaHusl, CyOBEKTHBIN cOCTaB U T. 1. Paznenenue uc-
KOB T10 JJaHHBIM OCHOBAHUSIM TO3BOJISIET MPABUIIBHO OINPENEIUTh MOABEIOMCTBEH-
HOCTh CIIOpa, CYOBEKTOB CIOPa, BRISIBUTH HAMpaBJICHUE U 00BEM Cy/IeOHOM 3ariiu-
Thl. JlaHHas KilacCuPUKAIMS TaKkKe MMOJIOKEHA B OCHOBY Cy/1€0HOM CTaTUCTUKH.
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B cooTBeTcTBUUM € IpoliecCyanbHO-TIPAaBOBOM KJIACCH(PHUKAIMEW WCKUA ObI-
BAKOT
1. O npucyxneHuu.
2. O mpU3HAHUH.
3. [IpeobpazoBaTeIbHBIC UCKH.

Hcku o mpuCy X I€HUU — HCIIOIHUTEIbHBIE MCKH, T. €. UCKHU, B KOTOPBIX
ucTtel] TpedyeT 00s3aTh OTBETYMKA COBEPILUTh OMPEIECICHHOE ACUCTBUE UITU BO3-
JepxaTtbcs OT Hero. B mpakTuke naHHBIE HMCKH Hauboliee paclpoCTPaHEHBI.
Hanpumep, uck 0 B3bICKAHUHM CYMMBI JI0JITa, BUHUKAIIHOHHBINA UCK, UCK O BbICE-
JICHUH, O B3bICKAHUM aJTUMEHTOB U T. 1.

[Ipexsie ueM cyJ yAOBIETBOPUT JAHHBIN UCK U OOSIKET OTBETYHMKA COBEP-
IIUThH OMpEeNICHHOE JCHCTBUE, OH JIOJKEH YCTAHOBUTH, MPUHAAJICIKUT JIU UCTILY
CYOBEKTUBHOE IPaBO, B 3alIUTYy KOTOPOTO OH oOpainaercs ¢ uckoM. Ilpeamerom
UCKa O MPUCYKICHUM SIBIIIETCSI MaTepHaIbHO-IIPaBOBOE TpeOOBaHUE WCTIIA,
HaMpaBJICHHOE Ha MPHUCYK/IEHUE OTBETYMKA K COBEPIICHUIO ONPEACTICHHOTO JCH-
CTBHSI B IIOJIb3y MCTIA WJIM Ha BO3JEPXKAHHE OT COBEPILEHHUS KaKOTo-TH0O Aeii-
crBust. OCHOBaHHMEM TaKOrO MCKa OyAyT rOpuiuuecKue (akThl, MOATBEPKIAI0-
1€ BO3HUKHOBEHUE CyOBEKTHBHOIO MpaBa, a TAKKE (PaKThl, CBUJACTEIbCTBYIO-
1€ O HAPYIIEHUH TaHHOTO TpaBa, HEUCIIOJIHEHNE 00S3aHHOCTH.

Hcku o npu3HaHUU — YCTAaHOBUTENbHBIC MCKH, OHU HAIPaBJICHbI Ha IMOJ-
TBEP’KICHHUE CYLIECTBOBAHUS WJIM OTCYTCTBUSI CYOBEKTHBHOTO MpaBa. B naHHOM
Cllydae IETbI0 MCKa SIBIAETCS YCTpaHEHHE HEOMPEAETICHHOCTH CYIIECTBOBAHUS
npaB U 00sI3aHHOCTEH, 0€3 MPUCYKJICHUS K COBEPIIEHUIO KAaKOTO-TU00 JTEUCTBUS.
K Takum uckam OTHOCATCS UCKU O TIPU3HAHUM IpaBa COOCTBEHHOCTH, UCK O MIPU-
3HAHUM CJIEJIKM HEAEUCTBUTENbHOW. OUeHb 4acTO WCKU O NMPU3HAHUU IpejIie-
CTBYIOT HICKaM O MPHUCYKICHUHU.

Hcku o nmpu3HaHUU AENSTCs Ha TOJO0XKUTENbHbIE U OTpHUILIaTeNbHbIe. B ToM
cllydyae, €CM MCK HalpaBjIeH Ha MPU3HAHKE CIIOPHOTO IPaBa, TO JaHHBIN UCK SIB-
JISIETCSL TTOJIOKUTENFHBI KCKOM, €CJIH K€ OH HalpaBJieH Ha MPU3HAHUE OTCYTCTBUS
CTIOPHOTO MpaBa — TO OTPHUIIATEIBHBIM.

[IpenmeToM yCTaHOBHUTENBHBIX UCKOB OYyJEeT MaTepuaIbHO-IPAaBOBOE Tpe-
OoBaHME O MPU3HAHUU HAJIMYMS WIH OTCYTCTBHUS CIIOPHOTO CYOBEKTUBHOIO Ipa-
Ba. OCHOBaHHEM MOJOKUTEIBHOIO UCKA OyIyT (PaKThl, C KOTOPHIMU UCTEL] CBS-
3pIBA€T BO3HUMKHOBEHHE CIIOPHOTO mnpaBa. OCHOBaHHMEM OTPULIATENHLHOIO HCKa
OynyT (akTbl, BCIEACTBUE KOTOPBIX, MO YTBEPXKJIEHHUIO MCTIA, IPABO HE MOTJIO
BO3HUKHYTb.

[IpeobpazoBarenbHbIE UCKH — KOHCTHTYTHBHBIE MCKH, OHU HaIpPaBIICHBI
Ha U3MEHEHUE WJIM TMpPEKpalleHHe CYIIECTBYIOUIETO € OTBETYMKOM IPAaBOOTHO-
nieHus1. Pemienuem cyzaa mo JaHHOMY MCKY B NMPaBOOTHOIICHHE MEXIY CyOBEeK-
TaMH BHOCHUTCS YTO-TO HOBOe€. K TakuM micKaM OTHOCSITCS: HCKH O PAaCTOPKEHHUU
JIOTOBOpPA B OJTHOCTOPOHHEM TOPSIKE, BBIACI TOJIM M3 OOIIEro MMyIIecTBa.

® I'paxxnanckoe mporeccyanbHoe mpaso: yue6. / Iox pex. M. C. Illakapsu. C. 201—
207.
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BreHocuTh pemenust o npeoOpa3oBaTeNbHBIM HUCKaM CYJ MOKET TOJBKO
B ClTy4yasiX, yKa3aHHBIX B 3aKOHE, €CIIH €CTh (PaKThl, C KOTOPHIMU 3aKOH CBSI3bIBACT
U3MEHEHHE WIN IPEKpaIlleHUE IPAaBOOTHOIIEHUI B OJHOCTOPOHHEM HOPSIIKE.

[IpenmeTrom TaHHOTO MCKa SIBJISIETCS TPeOOBAaHUE UCTLA B OJHOCTOPOHHEM
NOPSAJKE U3MEHUTh WM NPEKPATUTH NPaBOOTHOIIEHHE. OCHOBAHUEM UCKa SIBIIS-
I0TCS1 (PaKThl, C KOTOPBIMU CBSI3aHO MPABOOTHOILICHUE, MMOAJIEKAIIEE U3MEHEHUIO
WIN TPEKPALLEHHIO, U (PaKThI, C KOTOPBIMU CBSI3aHO MPAaBOMOYME HA U3MEHEHUE
WIH MIPEKPAILEHUE TIPABOOTHOLICHHMS.

B npeoGpazoBarenbHbIX HCKaX OTBETYMK HE OOS3BIBACTCA K COBEPILCHHIO
ompeneneHHoro Aercteus. CyJ He OrpaHUYMBACTCS NPU3HAHUEM IpaBa 3a UCTLOM,
OH peaJIu3yeT 3TO MPAaBO CBOMM BJIACTHBIM PEIICHUEM, B PE3YJIbTaTe YEro IpaBo-
OTHOILIEHUE TMpeKpalmaercs Wik u3Mmensercs. IIpu 3TomM cya He cOo34aeT HOBBIX
IpaB, a TOJIKO 3AlHUINACT [IPaBO UCTIA HA M3MEHEHUE WM MPEKpalleHUe IpaBo-
OTHOUIEHUS], KOTOPOE MOXKET ObITh OCYLIECTBIEHO TOJIBKO 110 PEILICHUIO Cy/Ia.

Bo3MoxHBI ABa ciayyast NpeabsBICHUs TPeoOpa3oBaTeabHOro ucka: 1) ec-
JU TPAaBOOTHOLIEHHE MOXET ObITh M3MEHEHO WM IMPEKPAIICHO TOJBKO CYJIOM
(pacTop:keHue Opaka, JIMIIEHUE POIUTEIBLCKUX IpaB); 2) €Cld HEOOXOIUMOCTh
oOpalleHus B Cy/l BbI3BaHa OTCYTCTBUEM COIJIaCHs OJHOW M3 CTOPOH Ha U3MEHeE-
HUE WIH MpEeKpalleHue NPaBOOTHOUIEHHs (PacTOPKEHHUE JOroBOpa B OJIHOCTO-
POHHEM IOPAIKE, BBIIEI JI0JIN).

B ropuandeckoi auTepaType TAKKe BBIACISAIOT W UHBIE BUBI UCKOB, Hall-
pUMED, UCKH B 3aILUTY MIPaB HEONPEIEICHHOIO Kpyra JHI] WK FPYNIOBbIE UCKU
(MaccoBble HCKH), a TaKXKe€ KOCBEHHbIE (IPOM3BOAHbIE UCKH). OCHOBAHUEM JaH-
HOM KJIaccU(UKALMY SIBIIIETCS XapaKTep 3alUILAEMbIX HHTEPECOB.

IV. TpaquiMOHHO pa3fensoT MOHATHS: IPaBO HA UCK B MaTepHAIbHOM
U B [IpOLIECCYAIbHOM cMbIciie. [IpaBo Ha MCK B MAaTepHaJbHOM CMBICIE — 3TO
IIPaBO HA yJOBJIETBOPEHUE MCKA, KOTOPOE yTPAUMBAETCA C UICTEYEHUEM CpPOKa HC-
KOBOM JaBHOCTH (OHAKO TOJIbKO B TOM CJIy4ae, €CJIM OTBETUMK 3asiBUT 00 UCTede-
HUM CPOKa JIaBHOCTU Ha CyJeOHOM 3acenanuu). [IpaBo Ha MCK B MpoLECCyaIbHOM
CMBICJIE — 3TO MPaBO Ha NpeabsiBiIeHUE HcKa. Hamuune npaBa Ha npeabsBIeHHUE
MICKa IPOBEPSIETCA NPU MOJade UCKOBOIO 3asBJICHUS, HAIMYKME IIPaBa Ha yJIOBJIET-
BOpPEHUE HCKa BBIICHSETCA B X0Ji€ CyAeOHOoro pasouparenscrsa. Ecnu y ucrua ot-
CYTCTBYET MpaBO HA NPEIbSBICHUE HCKA, TO B IPUHITHUA HCKOBOIO 3asBIICHMS
JOJKHO OBbITh OTKa3aHo. Eciu y McTHA CyliecTBYeT MpaBO Ha MpPEabsSBICHUE
Y [IPaBO HA YJOBJIETBOPEHHE MCKA, TO €r0 HApyLIEHHOE WM OCIIOPEHHOE IPaBoO
MOJTYYUT HAJIEKALTYIO CYyIEOHYIO 3aIUTY.

[IpaBo Ha mpeabsABICHHE UCKa — ATO OJHA U3 (OPM IpaBa Ha oOpaleHue
CyZ 3a Cy/leOHOM 3alMTOM HapyIIEHHOTOo IpaBa, KOTOPOE MPOBO3IIALLIEHO U Tra-
pantupoBaHo Koucturyrueit PO. 3to mpaBo mpeaocTaBieHO (U3NYECKUM JIU-
11aM, OpraHu3alusiIM, KaKk POCCUHUCKUM, TaK U UHOCTPAHHBIM, a TakXe Juiam 0e3
rpaXIaHCTBA U OpraHaM myOau4HoM Biactu PO.

[IpoueccyanpHbple NPEANOCHUIKH NIPaBa Ha MPEIbsBICHUE HCKa 3aKperuie-
HbI cT. 134 I'TIK P®, x Takum npearnoceuikaMm OTHOCATCA:

1. IIpoueccyanbHas MpaBOCHOCOOHOCTh — ATO CLOCOOHOCTH UMETH MPOLIEC-
CyaJIbHbIE TIpaBa M HECTH OOS3aHHOCTH, KOTOpas y IpakaH BO3HHUKAET C POXK-
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JICHUs1, a MPEKPaIaeTcsi CO CMEPThIO. Y IOPUIUYECKUX JIMI[ MPABOCIOCOOHOCTH
BO3HUKAET C MOMEHTA I'OCYAAPCTBEHHON PErnCTpalyy, MPEKPAIIAETCS ¢ MOMEHTA
BHECEHUS B PEECTP 3alMCH O JUKBHUJIALMU JTAHHOTO IOpUANYEcKoro jmua. Kpome
toro, ['TIK P® He cBsI3bIBaET MpoIECCyaibHYIO MPABOCIIOCOOHOCTH CO CTaTyCOM
IOPUIMYECKOTO JINIIA, T. €. TIPABOM Ha Cy/IeOHYIO 3aIUTy 00JIaal0T BCE OpraHu3a-
UM — TYOJIMYHO-TIPABOBbIE 0Opa30BaHUs, MOJMTHUYECKUE MapTUH, OOIIECTBEH-
Hble opranuzaiuu. [IpaBoM Ha cy/IeOHYIO 3aIUTY TaKKe 00JIaal0T OpraHbl ToCy-
JAPCTBEHHOM BJIACTH K MECTHOT'O CaMOYTIPABJICHHUS.

2. IlogBenomctBeHHOCTD niena cyny — M. 1 c1. 134 T'TIK P®. 3assnenue
JOJDKHO TMOJJIEKATh PACCMOTPEHUIO U PA3PELICHUIO B MOPSAKE TPa)KIAHCKOTO
cynonpounsBoactBa — cT. 22 ['TIK P®.

3. OtcyTcTBUE TpaBa y i, nojaromero uck, — 1. 1 cr. 134 T'TIK P®.
Cyn He BpaBe paccMaTpuBaTh U Pa3pellaTh 3asBIICHUE, TOJAHHOE OT CBOETO
MMEHH, B KOTOPOM OCIIAPUBAIOTCS aKThl, HE 3aTParMBarollIye MpaBa U NHTEPECHI 3a-
saBuTeNA. B HaydHOU nuTEpaType HE pa3 OTMEYaloCh, YTO JaHHAs MPEANOChUIKA
HE MOXKET OTHOCUTBCS K MPOLIECCYAIbHBIM MPEANOChUIKaM IpaBa Ha MpeabsiBIIC-
HHUE HUCKa, TOTOMY KaK HaJIM4Me WM OTCYTCTBHE CyOBEKTHBHOIO MpaBa, TpeOyto-
HIET0 3alUThl, CYyJ CMOXET YCTaHOBUTh TOJIBKO B CyJA€OHOM 3acelaHuH,
a HE Ha ATare NoJa4yr UCKOBOro 3asBieHus. CleqoBaTellbHO, JaHHAs TPEAOChLI-
Ka OTHOCHUTCS K MPEATNOChUIKaM IpaBa Ha UCK B MATEPUAIBHOM CMBICJIE.

4 OTcyTCTBHE BCTYNHBIIETO B 3aKOHHYIO CHJIy PEIICHHUS CyJa IO CHOpY
MEX1y TEMH K€ CTOPOHAMH, O TOM XK€ MPEAMETE U MO TEM K€ OCHOBAHUSM, T. €.
M0 TOXJIECTBEHHOMY MCKY, a TaKKe IIPU HAIMYWU PEIICHUS Cy/Ia O IPEKpaIeHUN
Jiea B CBSI3U C IPUHATUEM OTKAa3a OT MCKa WJIM YTBEPKICHHEM MHUPOBOTO COTJIa-
meHuss — 1. 2 cT. 134 I'TIK PO.

5. OTcyTcTBUE CcTaBUIEr0 00A3aTEIbHBIM JIJIsl CTOPOH U MPUHSATOTO 1O TOXK-
JECTBEHHOMY MCKY PELIECHUS TPETEHCKOro CyJAad, 33 UCKIIOYEHUEM TEX CIy4yacB
KOrJa CyJ OTKa3all B BbIJAu€ MCHOJHUTEIBHOIO JIMCTA HA MPUHYJIUTEIBHOE HC-
MOJIHEHUE PELIEHUs TpeTerckoro cyaa — 1. 3 cT. 134 I'TIK PO®.

IlepBasi u BTOpass MPEANOCHUIKM OTHOCSTCSI K MOJOXKUTEILHBIM TPEANO-
ChUIKAaM IpaBa Ha MPEAbIBICHUE UCKA, YETBEPTas U MATasi — K OTPULIATEIIbHBIM.
Bce u3 Ha3zBaHBIX MPEANOCHUIOK SBISIOTCS OOMIMMH TPEINOCHUIKAMH TIpaBa
Ha NPEIbSIBICHUE UCKA, CYILIECTBYIOT €LIE U CHEIUAIbHBIE U OTJEIbHBIX KaTe-
ropuii cropoB. Hampumep, nocyneOHbIN MOPsAOK paccMoTpeHust criopa. Ecim
OyAyT OTCYTCTBOBATh CHEIMAIBbHBIE MPEANOCHUTKH, TO B IPUHITUHA UCKOBOTO 3a-
ABJIEHUSI OYJIET OTKA3aHO, €CJIM KE ITO OOHAPYKUTCS Ha 3Talle PaCCMOTPEHHUSI Jie-
J1a, TO MMPOU3BOJICTBO JIOJKHO OBITh MPEKPAILIEHO.

V. B cootBerctBuu ¢ I'TIK P® cropoHbl paBHOIIpaBHBI, 4TO 00ECIICYUBACT
UM paBHbIE BO3MOKHOCTHU JUIsI 3alIUThl CBOMX UHTEPECOB MPHU Pa3peIICHUU CIIO-
pa. OTBETUMK BIIpaBe 3alIMILATHCS OT MPEIBSIBICHHOIO €My HCKa, CPelICTBaMU
OCYILIECTBIICHUS] ATOrO IMpaBa SIBJISIOTCS BO3PAXKEHUS MPOTHUB UCKA W BCTPEUHBIM
UCK.

Bo3zpaxenus — 310 0OBsICHEHUS] OTBETYMKA, 0OOCHOBBIBAIOLIUE HETPABO-
MEPHOCTh MPEBSIBICHHOIO K HEMY MCKa, CIIy>KAIllMe JJIs1 3alIUThl €0 HHTEPECOB.
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Bo3paxenuss MOTyT HOCUTh KaK MaTepUalbHO-TIPABOBOM, TaK M MPOLECCY-
aJIbHO-TIPAaBOBOM Xapakrep. MaTepuabHO-IIPAaBOBbIE BO3PAKEHUS HAIPABIICHBI
NPOTHB 3asIBJICHHBIX MCTIIOM TPeOOBaHMI, MpOLECCYyaTbHO-TIPABOBbIE — HA OIPO-
BEP)KEHUE MPABOMEPHOCTH IMPOLIECCa, €r0 BO3HUKHOBEHUs, NpoaoinkeHus. [Ipo-
LIECCYaJIbHBIE BO3PAXKEHHUS, KaK MIPABUIIO, OCHOBAHbI HA HOPMAX MPOLECCYATLHOTO
IIpaBa, MOTYT, HalpUMEp, COCTOATH B YKa3aHUM CyAYy Ha OTCYTCTBHE IIpaBa
Ha IIPEIbSABIICHNE MCKA, HA HAJIMYME OCHOBAHMM JUI OTJIIOKEHHUE 3aCEHaHUs, IIPU-
OCTaHOBJICHHE WJIM IPEKpallieHue rpouecca. MarepraabHO-IIPaBOBbIE BO3PAKEHHUS
OIPOBEPrarT (HakTUUECKyI0 WM MpPaBOBYI0 OOOCHOBAaHHOCTH Mcka. Hampumep,
OTBETYMK MOXET yKa3aTb Ha TO, YTO MCTIIOM HE IPEJOCTAaBIICHBI TOKA3aTEIbCTBA
OCHOBaHUsI UCKa, JINOO ONPOBEPTHYTH (PAKTHI, IPEAOCTaBUB CBOM JIOKA3ATEIILCTBA.

BerpeuHblil HCK — 3TO CaMOCTOSITENIBHOE MCKOBOE TpeOOBaHME, 3asBJICH-
HOE OTBETYMKOM B YK€ BO3ZHHUKILEM IIPOLIECCE ISl COBMECTHOIO PACCMOTPEHMS
C IIEpBOHAYAJIbHBIM UCKOM.

BceTpeuHblii MCK  COAEUCTBYET CKOPOMY OTIIPABJIEHUIO IIPABOCYAMS
C MEHBILIMMHU 3aTpaTaMu CHJI, CPEACTB W BpeMeHH. [lomumo 3TOro takoe pac-
CMOTPEHMUE CIYXXUT FapaHTHUEN 3alUTHI IPaB, KaK UCTLA, TaK U OTBETYMKA, CIIO-
coOCTBYS OoJiee OJTHOMY U MPaBUJIBHOMY PaCCMOTPEHUIO JIeNa, UCKIIIOYAET Bbl-
HECEHHUE MPOTUBOPEUUBBIX pemieHuil. Cyabs TOJKEH pa3bsICHUTh COOTBETCTBY-
IOLLEE MPABO OTBETUYHKY.

BerpeuHslil HCK IPEIBABISIETCS IO BCEM IPABUJIaM IIPENBSIBICHUS IIEPBO-
HA4YaJIbHOT'O MCKAa, 710 YAAJEHUS Cy/a B COBEIATENbHYI0 KOMHATY. [Ipu npeabss-
JIEHUHM BCTPEYHOI'O0 MCKA CTOPOHBI MEHSIOTCS MECTAMU: UCTEL] CTAHOBUTCSI OTBET-
YUKOM, @ OTBETYMK — HUCTLOM. JlJI1 BCTpPEUHOTO MCKa YCTaHOBIIEHO 0co0o0€e Ipa-
BUJIO IOJCYIHOCTH — OH PAacCMAaTpUBAacTCs HE3aBUCHUMO OT €ro IMOACYAHOCTH
110 MECTY PACCMOTPEHHUS MEPBOHAYAILHOTO UCKA, MOACYAHOCTh BCTPEYHOI'O HCKa
HE MOXXET ObITh U3MEHEHA IO COTJIAIIEHUIO CTOPOH.

Berpeunsliit MCK TODKEH OBITh CBS3aH C MEPBOHAYAIBHBIM, HHAUYE X COB-
MECTHOE pacCMOTPEHUE HEBO3MOXHO. OrpeneneHue 00 OTKa3ze B MPUHATUU
BCTPEUHOT'O MCKA HE MOXKET ObITh 00XkKAJIOBAHO, TOTOMY YTO HE MCKJIIOYAET BO3-
MO>KHOCTH IIPEIBSABICHUS CAMOCTOSITENBHOIO MCKa. BeTpeuHslil uck Bceraa J1oJ1-
eH OBbITh PACCMOTPEH M PA3pELICH CyA0M, HE3aBUCUMO OT TOro, Kak OyJeT pas-
pEellIeH OCHOBHOM CIOp, U 3TO JIOJKHO OBITh OTPaKEHO B BHIHECEHHOM PELLIEHUU
CyJa I10 JaHHOMY JIEIly.

Crarbeit 138 T'TIK PO ycTaHOBIEHBI CIEAYIONIME YCIOBHUS MPUHSTHS
BCTPEUHOT'O MCKa U €r0 PACCMOTPEHHS COBMECTHO C MEPBOHAYAIILHBIM:

1. Ecnmu BcTpeyHoe TpeOOBaHWE HAMpPaBJIEHO K 3a4€Ty MEPBOHAYAIBHOIO.
3auery nojyiexar ogHopoaHbie TpedoBanust — cT. 410 'K PO. Berpeunsiit u niep-
BOHAYAJIbHBIA MCKH MOTYT BBITEKAaTh M3 OJHOTO WJIM W3 pa3HbIX OCHOBaHUM. Cyi-
HOCTb CBSI3M ATHUX MCKOB COCTOMT B BO3MOXKHOCTH YZOBJIETBOPEHUS TPEOOBaHMIA
UCTIIa MyTeM 3aueTa TpeOOBaHMU OTBETYMKA. B JAaHHOM ciydyae BCTPEUYHBIH HMCK
HE UCKJIIOYAET yJOBJIETBOPEHHs IEPBOHAYAILHOTO McKka. OTBETYHMK BOOOIIIE HE OC-
napyBaeT NpeabIBICHHOE K HEMY TpeOOBaHKe, a MPOCUT 3a4ecTh CBOE. J[j1s1 BbIHE-
CEHUs pElICHUsI CyJl TOJLKEH MPOBEPUTh OOOCHOBAHHOCTH TPEOOBAHMM Ka)IIOi
U3 CTOPOH, a TaKXKe JIOMYCKaeTCsl M 3a4eT TpedoBanuii o npasuiam cT. 411 I'TIK.
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2. Ecniu BcTpeuHoe TpeOOBaHUE MOTHOCTHIO WIIM B YaCTH MCKITIOYAET Y0-
BJICTBOPEHHE MEPBOHAYAIBHOTO. TakoM BCTPEUHBIM UCK MOJHOCTHIO WA B YaCTH
ONPOBEPraeT OCHOBAHHUE IIEPBOHAYAIILHOTO, B JAHHOM CJIy4dae YJAOBJIETBOPECH
MOJKET OBITh TOJILKO OJMH U3 UCKOB, JINOO IMOJHOCTBIO, TNOO YaCTUYHO.

3. Ecmn Mexmy BCTpeYHBIM W TIEPBOHAYAILHBIM HCKAMH WMEETCSl B3aWM-
Hasl CBSI3b, U UX COBMECTHOE PACCMOTPEHHE MPUBEACT K MPABUILHOMY U OBICTPO-
MYy PacCMOTPEHHIO CHOpoB. B3amMHas CBsI3b BO3HMKAET B TOM Ciyyae, Korja
TpeOOBaHUS MCTIIA M OTBETUYMKA BHITCKAIOT M3 OJTHOTO MPABOOTHOIIECHUS W KOT/Ia
B 000CHOBaHHE 000MX TpeOOBAaHUI MPUBOAATCS 00IIME (PAKTHI.

[Tpu npUHATHN BCTPEUYHOTO UCKA CY/Ibs OTKIIABIBAET Cy/IeOHOE 3acejaHue.
B omnpenenenun 006 OTJIOKEHUU Jiefla YKa3bIBaeTCS MOTHBBI OTJIOKCHMS M JlaTa
HOBOTO CYZICOHOTO 3ace/laHusl, a CPOK PACCMOTPEHUS U Pa3pelIeHUs Jieia NCUUC-
JIIETCSI C MOMEHTA MIPUHSTHUSL BCTPEYHOIO UCKA.

VI. Ilpuain aucno3uTuBHOCTH, 3akperuieHHbiii ['TIK P®, spisercs on-
HUM U3 OTNPEACIIAIONINX B PETYIUPOBAHUMN TPAXKIAHCKUX MPOIECCYaANIbHBIX Ipa-
BOOTHOIIICHU, B COOTBETCTBUU C HUM CTOPOHBI MOT'YT BJIMSITh Ha X0/ IIpoliecca.

Hcren BpaBe U3MEHUTh OCHOBAHUE WJIM MPEAMET MCKA, YBEIMYUThH WIH
YMEHBIIUTD pa3Mep UCKOBBIX TPeOOBaHMM, OTKA3aThCs OT Mcka. OTBETYHK BIIpa-
B€ MPU3HATh UCK. CTOPOHBI MOTYT OKOHYUTH JI€JI0 MUPOBBIM COTJIAIIICHUEM.

B cr. 39 I'TIK P® ycraHoBIieH 3ampeT s UCTLA Ha OJHOBPEMEHHOE M3-
MEHEHHE TpeIMeTa M OCHOBAaHMS MCKa, MOTOMY 4TO OyACeT HapylleHO BHYTPCH-
HEe TOXKJIECTBO, T. €., MO CyTH, OyJeT MoJaH APYrod UCK B 3alUTy MHOTO IpaBa
uinu uHTtepeca. Ecnum ke B pe3ynpTare M3MEHEHUSl MCKa 3allMINAEMBbIA UHTEPEC
OCTAHETCS TIPEKHUM, TO UCK HE YTPATUT CBOETO TOXKJIECTBA, 3TO MOKET OBITH J10-
CTUTHYTO TOJIBKO B TOM CJIy4ae, €ClId MCTIly OyJeT I03BOJICHO M3MEHUTH JINOO
IpeIMET, IMOO OCHOBAHUE UCKA.

M3MeHeHne OCHOBaHHUS MUCKAa MOXKET 3aKJII0YaThCs B 3aMEHE MEpBOHAYAb-
HO YKa3aHHBIX 0OCTOSATEIHCTB, 00OCHOBBIBAIOIINX TPeOOBaHNs, HOBHIMU, BO BHE-
CEHUU JOMOJHUTEIBHBIX OOCTOSITENILCTB, JIMOO B MCKIIFOUEHHHM HEKOTOPBIX HX
YKa3aHHBIX.

MN3MeHeHue npeameTa A0MyCTUMO MPYU COXPAHEHUH OCHOBAHUS, KOTa MC-
TeIl 3aMEHSET MepBOHAYAIbHOE TPEOOBAHKUE PYTUM. ITO BO3MOKHO, HAIPUMED,
B ClIy4yae 3aKpeIUIeHUs B 3aKOHE aJIbTEPHATUBHBIX TPEOOBAHMI, KOTOpPHIC 3alllu-
IIAI0T OJIMH UHTEPEC.

Hcren MoXKeT yBEIMYUTh WM YMEHBIIUTH pa3Mep MCKOBBIX TPeOOBaHUM,
MIPU 3TOM YBEJIMYEHUE WM YMEHBIIECHHE pa3Mepa UCKOBBIX TPeOOBaHUMN BIIEUET
M3MEHEHHE 00BhEKTa MCKA, HO HE €ro mpeaMeTa Wik ocHoBaHus. [loaToMy naHHOe
MPaBO MCTIIA HUYEM HE OTPAHUYEHO, CJICAYET TOJIBKO YUUTHIBATh, YTO MPH YBEIH-
YEHUU CyMMBI TpeOOBaHUs, HEOOXOAMMO JIOTUIaTa TOCYAapCTBEHHOW IMOILTHHBI,
IIPY YMEHBIIICHUH 1IEHBI UCKA TOCYJIApPCTBEHHAS TMOILUIMHA COOTBETCTBEHHO JIOJIXK-
Ha OBITh BO3BpAIllCHA.

N3menenune nmpeaMeTa Ui OCHOBaHUS UCKA, YBEJIMUYECHHUE UM YMEHBIIICHUE
pa3Mepa HCKOBBIX TpeOOBaHUN OCYIIECTBISCTCS IO 3asBJICHUIO (XOJATaCTBY)
HCTIIA.
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OTKa3 OT MCKa — OJIHOCTOPOHHEE pPACIOPSAUTEIBHOE JEHCTBHE HCTLA
HAIPaBJIEHHOE HAa O€30rOBOPOYHOE OTPEUYEHHE MCTLA OT 3allUThl CBOETrO IpaBa
win uHTepeca. Meren MoKeT 0TKa3aThCsl OT MCKA MOJHOCTBIO WJIM B YaCTH, €CIH
ero TpeboBanue nenumo. [Ipu oTkaze ucTia OT UCKa CyJl BBIHOCUT OMpEeIICHUE
O MPEKpAILEHUH TPOU3BOJACTBA 1O neny. IIpexxne yem npuHATh OTKa3, Cya J0J-
KEH BBISICHUTD €r0 MPUYUHBI, Pa3bsICHUTH UCTILY ero nocueactsus — ct1. 39 I'TIK
P®. HecoOmrogenue 3TUX yCIOBUM BIIEYET OTMEHY OIpEENICHUs Cyia O MpeKpa-
HIEHUH MPOU3BOACTBA MO Aeiry. OTKa3 OT MCKa, 3asBJIECHHBIA MPOKYPOPOM, HE JIU-
IaeT UCTIA PaBa BHOBb MOJATh 3TOT UCK.

[Tpu3Hnanue ucka — 6e30roBOPOYHOE COTJIACKHE OTBETUMKA C MCKOBBIM Tpe-
OoBaHMEM, HaIIPABJIEHHOE Ha OKOHYaHue mpoiiecca. [Ipu aToM penienue cya Bee-
I7la BBIHOCUT B MOJB3Y UcTHA. [Ipu3HaHne ucka JOKHO ObITh CBOOOTHBIM BOJIE-
U3BSBICHUEM U COOTBETCTBOBATH CYOBEKTUBHOM 00s3aHHOCTH OTBeTUMKa. O1HA-
KO CyJl MOXKET IPUHATh IPU3HAHUE U B TOM CIIy4ae €CJIM 3TO HE COOTBETCTBYET
NENCTBUTENILHON 00513aHHOCTH OTBETUMKA, HO HE IPOTUBOPEUUT 3aKOHY, HE HApY-
1IaeT 4YbU-TMOO0 TpaBa, HE CBSI3aHO C HEAOOPOCOBECTHBIMHU JIEMCTBUSMHU HCTIA
WM ¢ 320y aeHreM orBeturka — cT. 39 I'TIK PO.

Bo3HukIMii MEXIy CTOPOHaMHU CIOP MOKET OBITh ypEeryJnpoBaH CTOPO-
HaMU J0OpOBOJIBHO MyTEM 3aKIIOYEHHs MUPOBOIO coryameHus. MupoBoe co-
IJIAIIEHHE — 3TO CHENKA, 3aKJIIOYEHHAs CTOPOHAMU W YTBEP)KIEHHAs CYAOM,
B KOTOPOH HCTELl U OTBETYMK MO-HOBOMY OMNPEAEISIOT CBOM IpaBa M OOS3aHHO-
CTH U IPEKPALIAIOT BO3HUKIIUN MEXKTy HUMHU CIOP.

MupoBoe coriameHrue MOXKeT ObITh BHECYIACOHBIM U CyleOHbIM. BHecy-
NeOHOe MHUPOBOE COIVIAIICHUE 3aKJIH0YaeTCsl J10 0OpallleHUus CTOPOHAMHU B CYJ,
OJTHAKO FOPUIAMYECKYIO CHIIy OHO MPHOOPETAET TOJBKO MOCIE YTBEPKICHUS €ro
cynoM. CynebHoe MOpOBO€E COTJIAIIIEHHE 3aKII0YAETCS B MPOLIECCE PACCMOTPEHMS
nena cyaoM. MUpoBOe COTJIAllIeHHE CUUTAETCS 3aKJIFOUEHHBIM IIPH HAIMYUM CJIe-
JYIOIIUX YCIOBUM:

1) OHO TOKHO OBITH COBEPIICHO MO BCEM IpaBHIIAM, YCTaHOBJICHHBIM
JUISL CACJIOK; €CIIM B clieKe Oy/IeT MPUCYTCTBOBATh OJUH U3 MOPOKOB, BIEKYIIHUX
ee HeJIEeUCTBUTEIbHOCTh, TO TAKOE MUPOBOE COTJIALICHUE HE MOXET ObITh YTBEp-
KECHO CYJI0M;

2) cyOBeKTaMH MHPOBOTO COTJIAIIEHHS MOTYT OBITh TOJBKO CTOPOHBI
U TPEThE JIULIO, 3asBIISIOIIEE CAMOCTOATENbHbIE TPEOOBAHNS;

3) OHO JTOJHKHO OBITH HANpPaBJICHO Ha OKOHYAaHHE CyaeOHOro jaena cT. 39
['TIK PD;

4) OHO TOJDKHO OBITH YIOBJIETBOPEHO CYIIOM ITyTEM 3aHECEHHUS B TIPOTOKOJI
CyZ€0HOT0 3aceljaHusl €ro YCIOBHM, CTOPOHBI JOJDKHBI PAacCHUCaTbCs B 3TOM MPO-
TOKOJIE, TMO0 TEKCT MHUPOBOTO COTJIAILICHHS, MOAMUCAHHOTO CTOPOHAMH, MPHOO-
HIaeTcs K MaTepuasaMm Jieiia, 4yTo Takxke pukcupyercs B mpotokose cr. 173 I'TIK;

5) yCcIIOBHSI MUPOBOTO COTJIAIICHUS TOJDKHBI OBITh YETKO U SICHO OMpeIe-
JIeHbI, YTOOBI HE OPOXKAATH HOBBIE CIOPBI; KPOME TOTO, CTOPOHBI 00sI3aTEIHHO
JOJKHBI PELLIMTH BOMIPOC O paCHpeIeIeHUH CyIeOHBIX pacX0I0B;
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6) oHO TOMKHO OBITH yTBEpXkKAEHO cynoM cT. 173 T'TIK PO, T. e. cyn moi-
YKE€H BBIHECTU OIpE/IeNICHHE 00 YTBEPKIECHUU MHUPOBOTO COTJIAIICHUSI U MPEKpa-
IIEHUU IPOU3BOJICTBA I10 JEIY;

7) MUpOBOE COTJIAIIICHHE BCTYIIACT B CHITY C MOMEHTA BCTYIICHUS B CHITY,
oTpeesieH s, KOTOPBIM OHO OBLIO YTBEPIKIICHO;

8) cyn OJDKEH pas3bsCHUTH CTOPOHAM TOCIICACTBUS MHPOBOTO COTJIAIIe-
HUS: CTOPOHBI HE MOTYT MOBTOPHO OOpPATUTHCS B CYJ C TOXKJAECTBEHHBIM HCKOM;
Ha orpenesicHrue 00 YTBEPKACHUH MHUPOBOTO COTJIAIICHUS MOXET OBITh BBIJTAH
WCIIOJTHUTEIIbHBIN JIUCT.

Hcrenr BnpaBe MpOCUTH O COCTMHEHUHM HECKOJIbKUX HCKOBBIX TPEeOOBaHMIA
B OJIHOM HUCKOBOM 3asiBjiecHud — cT. 151 T'TIK P®, naHnHoe ero mnpaBo BBITEKAET
U3 MIPUHIIUIOB IUCIIO3UTUBHOCTU M COCTSI3aTEIbHOCTH. PaccMoTpeHue u paspelte-
HUE HECKOJIBKUX CBSI3aHHBIX MEXIy cOoO0O0M Jen MOMMHKHO CIOCOOCTBOBATh COKpa-
IICHUIO 3aTPaT BPEMEHH U CPECTB, 00ECIICUNBATh MPABUIBHOE U CBOEBPEMEHHOE
paspelileHre Cropa, NpensITCTBOBATh BEHIHECEHHUIO TPOTUBOPEUUBLIX perieHuid. Cy-
JIbsl BIPABE BBIICIUTH OJHO WM HECKOJIBKO W3 COCIMHEHHBIX TPEOOBAHUM, €CIU
MPU3HAET, YTO UX pa3/ieibHOE paccCMOTpeHHue OyJeT IiesniecoobpasHee, MpPUBEIs
B 000CHOBAHME TAKOTO PEIIEHUs] COOTBETCTBYIOIIME MOTUBEI. Bompoc o coeanHe-
HUU WK Pa3beMHEHUHM UCKOBBIX TPEOOBAHUN CY/bsl peliaeT eauHoInuHO. [Ipu
COCMHEHUU HECKOJBKUX HMCKOBBIX TPEOOBAHMM Ka)KJ0€ M3 HUX COXPAHSAET CaMo-
CTOATENBHOE 3HAYEHUE HA MPOTSHKEHUU BCETO MPOILECCa, U MO KAKIOMY Cy JOJI-
YKEH J1aTh OTJIEJIbHBIN OTBET B BLIHOCHMOM PEIICHUH.

OrnpeaensionuM yCIOBUEM B COSAMHEHUH MCKOBBIX TPEOOBaHUM SBIISICTCS
TO, YTO COEIMHSIEMbIE TPEOOBAHMSI CBSI3aHbI MEXKTy COOOM; HAaIIpUMep, TaKue Tpe-
OOBaHMs BBITEKAIOT U3 OJIHOTO MPABOOTHOIICHUS (OOBEKTUBHOE COEIMHEHUE HUC-
KOB). CBsI3b 3asIBJICHHBIX TPEOOBAHUMN TAKKEe MOXKET ObITh OOECrieYeHa HaTuIheM
MPOIIECCYaTLHOTO COy4YacTHsl (CyObEKTUBHOE COCTMHEHUE HCKOB).

VII. TlpeabsaBnsisi MCK, WCTEI] MpECNeayeT IeNb JOOUTHCS OCYIIECTBICHHUS
CBOETrO TpeOOBaHMs, OJJHAKO BCTPEUAIOTCS CIyyaH, KOTAa UCHOIHUTH BHIHECEHHOE
B I0JIb3Y UCTIIA PEIICHUE 3aTPYJHUTEILHO WM HEBO3MOXKHO. Takoe IMOJI0XKEHHUE
MO>KET HACTYIHUTh B pe3yJibTaTe HEIOOPOCOBECTHBIX NEHCTBHM JOJDKHUKA, KOTJA
OH NPOU3BOJUT OTUYKJECHUE MMYILECTBA, MPEANPUHUMAET JEHCTBUS K COKPBITUIO
ATOr0 MUMYILECTBA MO0 UMYIIECTBO OOECHEHUBAETCS B PE3YJIbTATE €0 HCIOJIb30-
BaHUS WM HEHaJyIexalero oopamienus. [1omoO6Hy0 yrpo3y MOXHO MpenoTBpa-
TUTBH 3aIIPEILICHUEM OTBETUMKY OTUYKJATh CHOPHOE UMYIIECTBO, MOJIb30BATHCS UM
B TEUCHHUE OIPEICIICHHOro Mepruoa BPEMEHH, TIOKa IO JIeTy He Oy/IeT BBIHECEHO
pewienre. Takve Mepbl U COCTaBIAIOT 00ECIEUYEHUE KCKa, KOTOPOE TapaHTUPYET
BO3MO>KHOCTh peai3allii UCKOBBIX TPEOOBAaHUH B CITydae y/IOBJICTBOPEHUS UCKA.

Hck obecrieunBaeTcsi Cyabeil MO 3asBICHUIO JIMI], YYAaCTBYIOIINX B JENe,
BO BCsikoM nonoxkenuu Aena cr. 139 I'TIK P®. [lepeuens obecnieunTenbHbIX MEpP
yctaHoBlieH cT. 140 I'TIK P®. ['paxxnanckoe npoleccyaibHOE 3aKOHOAATEIBCTBO
HE MpeaycMaTpuBaeT obecriedeHne Oyaymiero mcka. MoXeT MMEeTh MECTO Kak
B OTHOIIICHUH TTEPBOHAYAIBHOTO, TaK M B OTHOILLIEHUH BCTPEYHOTO UCKOB, IPUYEM
KaK B LIeJIOM TaK 1 yactu. OnpeneneHue o0 oOecreyeHne ucka Bceraa NpuHuMa-
€TCSl C yYETOM OXPaHbl MPaB W UHTEPECOB JPYTUX JHI], YYACTBYIOIIUX B JEJE.
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ObecmeunTeNbHBIE MEPhI HAKIIAABIBAIOTCS TOJIBKO B TOM CITydae, €CiIu HeTpUHSI-
THE MEp MO 00ECIIEYCHUIO TIPUBEIET K 3aTPYTHEHUIO WU CACIAET HEBO3MOKHBIM
ucrnojiHeHue pemieHus cyga. OOsS3aHHOCTh MO JOKa3bIBAaHUIO JAHHBIX 0OCTOS-
TEJILCTB JISKUT HA UCTIE. XO0JaTalCTBO 00 00ECIEeUEeHNN UCKAa pacCMaTPUBAETCS
B JIEHb €r0 MOCTYIUICHUSI 0€3 M3BEILECHUS] OTBETYMKA U APYTUX JHI], YYaCTBYIO-
HIMX B JieJie, O MPUHATAN 00ECTIEUUTENHHBIX MEP CYJl BBIHOCUT OIpe/IeNICHHE.

[Tpu HapymieHun oOecTeynuTeNbHBIX MEp, HAIOXKEHHBIX CYJ0M, B HEKOTO-
pBIX CIIydasx BWHOBHBIC JHIa mojaBepraiorcs mrpady. Mcren Takke BIpaBe
B CyJIeOHOM TIOpSIKE TPeOOBATh OT ITUX JIUI] BO3MENICHUS YOBITKOB, TPUYUHCH-
HBIX HEHCTIOJIHEHUEM ONPEIeIeHNs Ccy1a 00 00eCreYeHNH UCKa.

Cynbst wiu ¢y, Jo1yckas ooecreueHre UcKa, MOXKeT ToTpedoBaTh OT UCT-
11a TIPEIOCTaBIICHUST 00ECTIEYCHHSI BO3MOXKHBIX IS OTBETYMKA YOBITKOB. OTBET-
YUK MOCJIE€ BCTYIUICHUS B 3aKOHHYIO CHITy PEIICHHUs Cya, KOTOPhIM B UCKE OTKa-
3aHO, BIIPaBE MPEIBSBUTH K UCTIY UCK O BO3MEIIEHUU YOBITKOB, IPUUNHEHHBIX
eMy MepaMH 1o 00€CTIEUCHUIO UCKa, TPUHITHIMHU 110 TTPOCHOE UCTIIA.

[IpenycmarprBaeT BO3MOKHOCTb 3aMEHBI OJIHOTO BHJIa 0OCCIICUCHUS UCKa
npyrum ct. 141 TTIK P®. Bompoc o 3ameHe oHOrO BHia 00€CTIEYeHUs IPYTrUM
paspeniaercs Ha CyJeOHOM 3ace/laHuy; JIMIIA, YYaCTBYIOUIUE B JIeJie, U3BEUIAIOTCS
O BPEMEHH U MECTE CyJeOHOr0 3ace/laHusl, OJJHAKO UX HESIBKA HE CIIYKUT IPEsT-
CTBUEM K PACCMOTPEHMUIO.

3aKOHOM 3aKpeIyIeHa BO3MOKHOCTh OTMEHBI 00ECTIEUUTENBHBIX MEP TEM KE
CYZOM, KOTOPBIM OHU ObUTH HanoxkeHbl — cT. 144 I'TIK P®. Otmena moxer npo-
M30MTH KaK M0 MHUIIMATUBE CYyJa, TaK U M0 UHUIMATUBE CTOPOH. OTMEHSIETC s, KakK
MIPABUJIO, B TOM CIIy4ae, €CJIM U3MEHWIUCh WM UCYE3IIN YCIOBUS, MOCTYKUBIINE
OCHOBaHMEM JJis1 oOecrieueHust. Eciu B cke OTKa3zaHO, TO 3TO HE TOBJICUET aBTO-
MaTHYE€CKOU OTMEHBI 00ECTICUMTENLHBIX MEP, OTBETUMK JIOJDKEH 0JIaTh COOTBET-
CTBYyIOIIIee XojaraiictBo. Ha Bce ompenenenusi mo BompocaM OO0ecTiedeHus: HcKa
MO>KET OBITh MOJaHa YacTHAs Kajio0a, B TO e BPEeMsl ONpEICTICHUE O HAIOKEHUHU
oOecreunTeIbHBIX MEp MPOJOJDKAeT JACHCTBOBATh, JaXKe €CIM Ha HEro IMojaHa
YyacTHas ajno0a UM pelieHue Mo J1eTy 00KaTyeTcCsl.

ObecrieunTeNbHbIE MEPHl MOTYT OBITh TPUHATHI HE TOJBKO B UCKOBOM
MIPOU3BOJICTBE, HO U, HAIIPUMEpP, B MyOJMYHOM, KOTJa 3asgBUTENb MPOCUT IMPH-
OCTAHOBUTH JIEUCTBHE TOIO HOPMATUBHOTO aKTa, KOTOPHIN 00XKaTyeT.

VIII. TlpenpsBiaeHne UCcKa MpeacTaBisieT co00i 0JTHOCTOPOHHEE BOJICH3bSIB-
JieHue, aapecoBanHoe cyay. [locnencTBueM nogaun MCKOBOTO 3asIBIICHUS SIBIISIETCS
BO30Y>KJIEHUE TPaKIAHCKOTO MPOIECCa, BOSHUKHOBEHHUE TPAKIAHCKUX MPOIIECCY-
QJIbHBIX TPABOOTHOIIEHUM. J[J11 TOro 4yTOOBI Cy/l BHIHEC ONPEIEICHUE O IPUHITHH
HCKa U 0 BO30YXKICHUH CYAOIPOU3BOJICTBA, UCTIIOM JIOJDKEH OBITH COOMIOACH P
TpeOoBaHUM, MPeTyCMOTPEHHBIX CT.CT. 131,132, 134, 135. 136 I'TIK P®. Bonpoc o
MIPUHITUH UCKOBOTO 3asIBJICHUS JOJHKEH OBITh PEIIeH CYJOM B TEUEHUE TATH JTHEH
C MOMEHTA MOCTYTIJICHUS UICKa B CY/I.

IX. Hecobmonenre TpeOoBaHMiA, yCTAHOBJICHHBIX 3aKOHOM, TIPH MOAAYE MC-
KOBOT'O 3asIBJICHUSI CyJI MOXET OCTAaBUTh MCKOBOE 3asiBJieHUE O€3 JBMKECHUS, BEp-
HYTh €ro WIM OTKa3aTh B NPUHATUM UcKa. OCHOBaHUs, MOPSIOK U TOCIEACTBUS
yKa3aHHBIX JICHCTBUI CyJa yIIOpsA0YEHbI B PEICTABICHHON HIKE TabJIHILIE.
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Tabmuua Ne 1

®dopma

OcraBieHue UCKOBOTO 3a-
SIBJICHUA O€3 IBHKEHUS
ct. 136 ITIK

BosBparnienne nckoBoro 3ass-
nenns ct. 135 T'TIK

OTka3 B MPUHATHH UCKOBO-
ro 3asBireHus cr. 134 I'TIK

Cpoxk BbIHE-
CEHMS OTIpe-
JeTIeHUs Cy-

TIOM

Omnpeneneane 00 ocraBie-
HUM WCKa 0€3 JIBIKEHHS
JIOJDKHO ~ OBITh  BBIHECEHO
B TCUCHUE ITATH JHEH

OmpeneneHre 0 BO3BPAIICHUH
HCKa JOJDKHO OBITh BBIHECEHO
B TEUCHUE IISITU THEU

Onpeneneane 00 oTKase
B IIPUHSATHU WCKa JIOJDKHO
OBbITh B TCUCHHUE MATH JTHEH
C MOMEHTa TIOJAa4Yd HCKa
HAIpaBJIeHO WCTIY (3asBU-
TEITIO)

Onpenenenue

B ompenenennu  o0s3aTeb-
HO YKa3bIBaCTCS Ha HEIOC-
TaTKW WCKa (B 9eM KOHKPET-
HO OHHM  3aKJIFOYAIOTCSI)
W yKa3bIBaeTCs CPOK, B Tee-
HHE KOTOPOTO OHHU JIOJDKHBI
ObITh ycTpaHeHbl. Ha ompe-
JiesieHne 00 oCTaBJIeHUH 0€3
JIBIDKCHUST MOXET OBITh IM0-
JlaHa yacTHas )Kajo0a

B onpenenenun cyn ykasbiBa-
€T B YeM KOHKPETHO 3aKioya-
IOTCS ~ HapylIeHus MOpsAIKa
MIPEIBABICHUS UCKA U KaK 3TH
HapyILIeHHUs YCTPaHUTb.
Ha onpenenenne o Bo3Bpaiie-
HHM MCKa MOXET OBbITh MojaHa
YyacTHas xKajoba

Ompenenenne 00 OTKasze
B IIPUHATAN WCKA JIOJDKHO
ObITh  MOTHBHPOBAHHBIM.
Ha sto ompenenenue mo-
XKeT OBbITh TOJaHa YacTHas
Kanoba

OcHoBaHUS

HecobOmoaenne  tpebosa-
mmii cr.cT. 131, 132 TTIK
P® (wecobmronenue hopmbl
U COZICP)KAHUS UCKA, a TaK-
JKe TIPUIIOKEHUH K UCKY)

HecobOmoaenue  mocyneOHOro
HOPSIZIKA YPETYJIHUPOBAHHS CIIO-
pa (OTCYTCTBHE JOKYMEHTOB,
MOJTBEPXKJAIOIINX 3TO); He-
MOACYTHOCTh JieNa JaHHOMY
CyIy; HEIeeCTIOCOOHOCTh HCT-
1a; OTCYTCTBUE IOJIHCH WK
HOJIHOMOYHMI  Ha IOJIIMCaHNe
WCKa; HAIMYUE B IIPOU3BOICTBE
Cylla WU TPETEUCKOro cyna
TOXIECTBEHHOT'O MCKA; UCTIIOM
NO/IAaHO 3asiBJICHHE O BO3Bpa-
HIEHUH HCKa JI0 TOTO, KaK CYJ
BBIHEC OINpEIeIeHUEe O TPUHS-
THH €T0 K MIPOU3BOICTBY

Jlemo HenoaBEIOMCTBEHHO
JAaHHOMY CYAY; C 3asIBIICHHU-
eM oOpaTWIMCh OpraHbl
IyOIMYHOM BJacTH, OpraHu-
3alysl, TPaKAaHWH, KOTO-
pPbIM 3aKOHOM HE Mpenoc-
TaBJEHO MPaBO OOPATHTHCS
BCyl;, 3asBJCHHE IOJAHO
JHIOM  OT CBOETO UMEHH
00 ocTiapuBaHUM aKTOB, KO-
TOpBIC HE 3aTParuBaroT PaB
Y 3aKOHHBIX HMHTEPECOB 3a-
SABUTECIISA; UMCECTCSA BCTYIIUB-
1Iee B 3aKOHHYIO CHIIy pe-
LIEHUE CyJa WIM TpeTeuc-
KOr0 cyla 1O TOXIECTBEH-
HOMY HCKY, a TaKKe OIpe-
JeJIeHUe Cyza o TpeKpariie-
HHUW TIPOM3BOJICTBA TI0 JETY
B CBSI3H C IPUHATHEM OTKa3a
OT ICKa W YTBEPKIACHUS
MHPOBOT'O COTJIAIIECHHS

TlocnencrBus

Haznauaercsa cpok miis ycrt-
paHEHHsI HEAOCTaTKOB, €CIH
OHM YCTpaHEHBI B CPOK,
TO MICK CUHATAETCS MPHUHSITHIM
B JICHb IIEPBOHAYAJILHOM IIO-
Jlaud, B IIPOTUBHOM ClIy4ac
VICK BO3BPAILLIAKOT

Hck Bo3Bpalaercs co BCEMU
nokymentamu. [locne yctpane-
HHUSL WCTIIOM HEJOCTaTKOB, OH
MOXXET  BHOBb  OOpaTUTHCS
C 3TUM K€ UCKOM B CYJI

Cyn  BO3BpamiaeT  HUCK
COBCEMH  MPUIOKCHUIMH
K HeMy. Bo3mokHOCTH 00-
paIlCHUs C TOXKIECTBEHHBIM
WCKOM B CY/I HCKITIOYEHA

KoHTpoJbHbIE BOpOCHI:
1. [ToHsaTHE ¥ TPU3HAKU UCKOBOTO CYIOMIPOU3BOCTRA.
2. IloHsTHE KCKa, DJICMEHTHI HCKA.

3. BuapI HCKOB.
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4. TTpaBo Ha UCK.

5. [porieccyanbHbie CpeaCTBA 3alTUTH OTBETUYMKA TIPOTHB HCKA.

6. PacniopspkeHne HCKOBBIME CPEICTBAMH 3alIUTHI ITPaBa.

7. OGecnieueHne NCKa.

8. Ilopsaok npenbsBICHUE UCKA M PEKBU3UTHI HICKOBOTO 3asBJICHMSL.

9. OcraBieHre UCKOBOTO 3asBJICHUS 0€3 BIKEHUS, OTKA3 B IPUHATHN HC-
KOBOTO 3asIBJICHUS U BO3BPAIICHHE NCKOBOTO 3asBJICHHU.

§ 10. loaroroBKa Jejia K cyae0HOMY pa3dupaTeIbCTBY

|. [IpuHsTHE CYyOM MCKOBOTO 3asBJICHUSI U BO30Y)KIIEHHE MPOU3BOJICTBA
10 JIeJTy BJeueT 3a cOO0M Havano cyZeOHOro pa3doupaTesibcTBa, MEPBBIM 3TANIOM
KOTOPOTO SIBJISIETCSI TIOJITOTOBKA JieNia K Cy/IeOHOMY pa3oupatenbetBy. [loaroros-
Ka JieJia K CyJieOHOMY pa30MpaTenhCTBY — CaMOCTOSITEbHAsI YacTh MPOU3BO/I-
CTBa B Cy/ie MEPBOM MHCTAHIIMU, BKIIIOUAOIIAs B c€0s1 COBOKYITHOCTh IPOLIECCY-
IbHBIX JCHUCTBUN CyAbH M JIMII, YYaCTBYIOIIMX B JIEJI€, HAMPABICHHBIX Ha o0ec-
MEYEHUE CBOEBPEMEHHOTO U MPABUIIBHOTO PACCMOTPEHUS U PA3PEIICHUS Aena —
ct. 147 I'TIK P®.

[TonroroBka sena K cyaeOHOMY pa3OMpaTENILCTBY SIBISIETCS 00sI3aTeIbHON
4acThiO CyICOHOTO Mpoliecca Mo KaXIAOMY JAeNy HE3aBUCUMO OT €ro CIIOXKHOCTH
Y KaTErOpUH, OIPEICTICHUE O MTOJATOTOBKE BBIHOCUTCS CYJIbEH MOCIIe MPUHSATHUS UC-
KOBOT'O 3asiBJICHUsI K MPOU3BOJCTBY. B omnpeneneHnu o moaroToBke Jiena K cyeo-
HOMY Pa30MpaTenbCTBY CY/Ibsl YKA3bIBACT JICHCTBHUSI, KOTOPBIE CIEAYET COBEPIIUTh
€My H JIMLIaM, YYaCTBYIOLIUM B JIEJIE, @ TAKKE CPOKH COBEPIICHHS 3TUX JCHCTBUIA.
Omnpenensisi nepeyeHb BO3MOXHBIX IMOATOTOBUTEIBHBIX IPOLECCYANbHBIX JEH-
CTBHH, Cy/IbsI TOJKEH YUUTHIBATh CHCHU(PUKY JieJ1a, TPUHITOTO K MTPOU3BOJICTBY.

[Ipu moaroroBke nena K CyaeOHOMY pa30upaTesibCTBY pealu3yrOTCs 3aja-
YU MOJATrOTOBKH, NepeunciieHHbie B CT. 148 I'TIK PO, kaxk1ast u3 KOTOpPBIX SBISAET-
Ccsl 00s13aTENIBHBIM 2JIEMEHTOM JIaHHOM cTaauu mporiecca. K 3amagam moaroToBKu
Jiena K cyJIe0HOMY pa3OHupaTeIbCTBY OTHOCSTCS:

1) yrounenue (HaKTHUECKUX OOCTOSITEIBCTB JieNia, MMEIOIINX 3HAYCHHUEC
JUTSL IPaBUJILHOTO pa3pelieHus Aena (Cya | JIMia, YYacTBYIOIIUE B Jeje, COBEp-
HIa0T JEHUCTBUS MO OMPEICTIECHUI0 IOPUANYECKUX (PAKTOB, JIEKAIIUX B OCHOBAaHUHU
TpeOOBaHUI U BO3PAKEHUM CTOPOH, C YYETOM XapaKTepa CHOPHOTO MPABOOTHO-
IICHHS] 1 HOPMbI MAaTEPUAILHOTO TpaBa, MOJJIeKaIe MPUMEHEHHIO);

2) onpezieJICHHE 3aKOHA, KOTOPBIM CIIEyeT PYKOBOJCTBOBAThCS TPH pas-
peIIeHU! Jiefia, U YCTAHOBJICHUH MPABOOTHOIICHUH CTOPOH (HOPMBI TIpaBa, Moj-
JeXalue IpUMEHEHUIO, OTIPEICTISIIOTCSI, UICXOS U3 MPeIMeTa U OCHOBAHUS HCKa,
BO3pa)XCHUI OTBETUMKA, U3 (PAKTUYECKUX OTHOILIEHUH CTOPOH);

3) pa3peliieHre BOMPOCa O COCTABE JIMII, YYaCTBYIOIIMX B JIeje, U APYTHX
YYAaCTHHKOB mMpolecca (Cyd pa3peliaeT BOIPOC O MPUBJICYEHUU B IMPOLIECC CO-
YYaCTHUKOB, TPETHUX JIHII, IPOKYPOPA, UL, COJCHCTBYIOIINX PABOCYIUIO);

4) npesicTaBiIeHHE HEOOXOAUMBIX JIOKA3aTEIbCTB CTOPOHAMH, APYTUMH JIH-
[[aMH, YYaCTBYIOIIMMHU B JieJie (CTOPOHBI MPEAOCTABIISIOT JI0KA3aTeIbCTBA, XO/1a-
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TaiicTBa 00 CTPEOOBAHUM JT0KA3ATENILCTB WM UX OOECIIEUEHUH, CY/l HaIlPABIISET
cyZieOHbIe TOPYUYECHHUS, pa3pellacT BOMPOC O HA3HAYCHUU IKCTIEPTHU3bI);

5) npumupeHre CTOPOH (B COOTBETCTBUE C MIPUHIIUIIOM JTUCIIO3UTHBHOCTH
CTOPOHBI YK€ Ha 3Tare MOArOTOBKH Jiele K cyAeOHOMY pa30oHpaTeIbCTBY MOTYT
3aKJII0YUTh MUPOBOE COIJIAIICHUE, U CYJ JOJDKEH MPEANPUHATH MOMBITKU K MPHU-
MHUPEHHUIO CTOPOH).

VYkazaHHble 3a/1a4l MOTYT OBbITh peaTM30BaHbl B JIIOO0H MOCIIEI0BATEIHHO-
ctu. [logroroButenpHas NeATEIbHOCTh JIOJDKHA CO37aTh (DYHAAMEHT HJs Ipa-
BUJILHOTO U CBOEBPEMEHHOT'O PACCMOTPEHUS U PA3PEIICHHUS IENa.

Onpenenenre M yrouHeHHE (HaKTUUYECKUX OOCTOSITENBCTB, UMEIOIINX 3HA-
YEeHHUEe IS JIeNa, MMO3BOJSIET YCTAHOBUTh XAapaKTep MPABOOTHOLIEHUS. XapaKTep
MPaBOOTHOIIEHUSI MO3BOJIUT MPABUIIBHO OMPEEIUTh 3aKOH, KOTOPBIM CIIEIYET
PYKOBOJICTBOBaThCs. HEOOXOMMBIM SIBIISIETCS OTIPEIeTICHUE COCTaBa JIMII, y4acT-
BYIOILIMX B JI€JIE, a TAKXKE MPEIACTABUTEIEH, SKCIEPTOB, MEPEBOIUYMKOB, CIELUA-
IuCTOB, cBuuereneil. CocTa3aTeNbHOCTh MPOLIECCa U MPABWIIA PACHPEEICHUS
OpeMeHM JOKa3bIBaHUS JOJKHBI YUUTHIBATHCS MPU BHITIOJHEHUU 3a]]a4M, CBS3aH-
HOW ¢ IpelocTaBlieHueM JAoKa3aTesabeTB. Cynl JODKEH CO3[aTh BCE YCIOBUS IS
MIOJIHOTO, BCECTOPOHHETO W HEMOCPEACTBEHHOTO MCCIEI0BAaHUS J10KA3aTEIbCTB.
JelicTBre MPUHIMUIIA TUCHO3UTUBHOCTH MPEIOCTABISIET CTOPOHAM IPABO OKOH-
YUTh JIEJI0 MUPOBBIM COTJIAIIEHUEM YK€ B 3TOM 4acTu CyJeOHOro MpOU3BOJICTBA,
CyIl JOJDKEH OKa3aTb CTOPOHAM COJICMCTBHE B 3TOM: Pa3bsCHUTh UM UX IMpPaBa,
MOCJIEACTBUS OKOHYAHHS JIEIa MUPOM.

Ilepeyenp nelcTBUN, COBEPIIAEMBIX MPU MOATOTOBKE AENA, CYAbEH U JIN-
[IaMH, YYaCTBYIOIIIMMH B JIeJie, yCTaHOBJEH CT.CT. 149, 150 I'TIK PO®.

[Tpu moaroToBke nena K CyJAeOHOMY pa3OUpPATENIbCTBY CYJl TAKXKE pa3bsic-
HSIET CTOPOHAM M JPYT'MM Y4acTHUKaM Ipoliecca MX MpaBa U O0S3aHHOCTH, yKa-
3bIBAET HA MX MpaBa M0 OTKa3y OT MCKA, MPU3HAHUS MCKA U MOCJIEICTBUS peaju-
3allUY 3TUX MPaB, Pa3bACHAET BCE MPEUMYIIECTBA OKOHYAHUS Jejla MUPOM, HEOO-
XOJIMMOCTb YTBEPAKACHHS CYJOM 3aKIIOUYEHHOTO MHUPOBOTO COIVIALIEHUS W BO3-
MOKHOCTh €r0 MPUHYIUTEIBHOTO ucnonHeHus. [Ipearaer oTBeTUnKyY npejcra-
BUTH JIOKYMEHTHI B 000CHOBaHHE CBOMX BO3PAKCHUM.

B I'TIK P® He yka3an npoueccyalbHbIM CPOK, B TEYEHUE KOTOPOTO JOJKHA
OBITH TPOBEJCHA TMOATOTOBKA K CyA€OHOMY pa30oMpareibCTBY, HO OHA JOJIKHA
OBITh 3aBEpIlEHA C yYETOM CPOKa, YCTAaHOBJIIEHHOTO ISl MPOW3BOJICTBA B CYZE
nepBoil nHcTaHIMU. OKOHYaHUE TTOITOTOBKU O(OPMIISIETCS ONIPEICIICHUEM CYAbI
O Ha3HAYEHUM JieNla K CIYIIAHUI0, B KOTOPOM YKAa3bIBAE€TCA BPEMsI U MECTO CY-
NeOHOTO pa3doUpaTeNIbCTRA.

Il. Ha aTane moAroToBku jena K Cyae0HOMY pa3OUpaTeIbCTBY CYI MOXKET
HA3HAYUTh MPEABAPUTENIHHOE CYJIEOHOE 3aceaHne, KOTOPoe He sIBIsieTcs 00s13a-
TEJIbHOM YaCThIO MPOLIECCa B OTIIMYME OT MOJATOTOBKH Jiea K cyie0HOMY pa30u-
patenbcTBy. [IpenBapurenbHoe cyeOHOE 3aceiaHne pecIeayeT ONpeieICHHbIE
1Ie7I1, KOTOpbIe 3aKkperuieHsl B ¢T. 152 ['TIK PO.

[IpenBapurenbHOe cyaeOHOE 3aceaHie Ha3HAvYaeTCsl B Cllyyae, eCiIu He00-
XOJIUMO 3aKpENUTh PacCHoOpsIUTEIbHbIE JCUCTBUS CTOPOH, COBEPIICHHBIE IMpHU
MOJITOTOBKE JieNia K cyaeOHOMY pa3ouparenbcTBy. CTOPOHBI MOTYT 3aKIHOYHUTH
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MHUPOBOE COTJIAIIEHHE, UCTEI] MOKET OTKa3aThbCid OT UCKa JMOO CTOPOHBI MOTYT
3aKJIIOYUTH COTJIAIICHHE O TIepe/iade Cropa Ha pacCMOTPEHUE TPETEMCKOro Cya,
B CBSI3M C YEM MOXKET BO3HMKHYTh HEOOXOJIMMOCTb B ONPEIEICHUN JaIbHEHIIIeH
CyabObl MMPOU3BOACTBA M0 Aeny. [lpu 3akimouyeHnn MUPOBOTO COTJIAICHUS U OT-
Ka3e OT UCKa CyJl BHIHOCUT OIpeielieHne 00 YTBEPKICHUH 3TUX JCHCTBUN U TIpe-
KpallleHus] MPOM3BOACTBA IO /Iy, B CIy4ae 3aKIOYCHUs CTOPOHAMH COTJIaIle-
HUS O TIepesiavye cropa Ha PacCMOTPEHUE TPETEHCKOro Cy/a, Cy BHIHOCHUT OIpe-
nesnieHre o0 ocTaBJIeHUHM UCKa 0e3 paccmorpeHus. [Ipu3HaHue ke OTBETYHMKOM
MCKa MOKET OBITh MPUHATO TOJIBKO B CY/IEOHOM 3ace/laHuu.

[IpenBaputenbHOE CyIeOHOE 3aceaHhe MOXET OBbIThb TaKK€ Ha3HAYeHO
0 CJIO)KHBIM KaTEropusM Jej, KOTJa BO3HUKAIOT TPYIHOCTH C OIpe/elICHUEM
OOCTOSITENILCTB, UMEIOIIMX 3HAUYEHHUE JIS MPABHJIBHOTO PACCMOTPEHUS U pas3pe-
HICHUs JieNla, B ONPEACNICHUU MpeIMeTa JOKa3bIBaHUS, JOCTATOYHOCTU JIOKa3a-
TEJbCTB UM KPyTa MPaBOOTHOIIEHUH, BOSHUKIIINX MEXITY CTOPOHAMHU.

[IpenBapurenbHOe CyfeOHOE NMPOBOAMUTCSA U B TOM Cllyyae, KOrja HEoOXo-
MO WCCIIeA0BaTh (haKThl MPOITyCKa CPOKOB OOpaIIeHuUs! B CyJ MM CPOKOB HC-
KOBOM JTAaBHOCTH. MHOTIa 111 yCTAaHOBJIEHUS NPUYUH MPOIYCKa CPOKOB UCKOBOM
JTABHOCTH HEOOXOAWMO YCTaHOBUTH (DaKThl MaTepUAIBbHO-TIPABOBOTO 3HAYCHUS
(00 ocHOBaHMSIX BO3HUKHOBEHUS 00S3aTENILCTBA), TO TAKUE BOIIPOCHI MOTYT OBIThH
pa3peleHbl TONBKO MPU CyIeOHOM pa30MpaTeNbCTBE, HO HE HAa PEBAPUTEIILHOM
cyaeOHoM 3acepanuu. [Ipu ycraHoBineHuM (hakta mporycka cpoka MCKOBOM J1aB-
HOCTHU BBIHOCUTCS peIIeHue 00 0TKa3e B MCKe 0e3 MCCleOBaHUsS IPYyTux (pakTH-
YEeCKHUX J0Ka3aTeIbCTB.

[Tocne Toro xKak cya mpHU3HAET JIEJ0 MOATOTOBICHHBIM, OH BRIHOCHT OIIpe-
JieJieHUe O Ha3HAuYEHUHM Jiefia K cy1IeOHOMY pa3OupaTesibCTBY, U3BEIAET CTOPOHbI
U JIpYTUX JIUI] O €TO BPEMEHU U MECTE.

[11. I3Bemienue muil, y4acTBYIOIMUX B JI€Nie, O BPEMEHH U MECTe CyZeOHOTO
pa3duparenbCcTBa SBISIETCS OOS3aHHOCTHIO Cy/a M TapaHTHEW peanu3alud TpaB
Ha TMYHOE yYacTHe B CyJeOHOM 3aceaHHH.

[Tpuuem cyn qOMmKEH W3BECTUTH JIMII, YIACTBYIOIIUX B JIeJe, HaICKAIIUM
o0pa3oMm, 3TO 03HAYAET, YTO OH JOJHKEH COOJIIOCTH Psii HEOOXOIMMBIX YCIIOBHH,
koTopsble 3akperuieHsl 1. 10 T'TIK PO:

1. TToBecTka AOKHA OBITH OTIPABIIEHA B CPOK, PA3yMHO JOCTATOUHBIN TSI
MOJITOTOBKH JIMIL K 3alIUTE€ CBOEr0 MHTEpeca, COOMpaHusl HEOOXOAUMBIX MaTepH-
aJloB, SIBKH B CY/I.

2. Cyn yBenOMIISIET JIMI, YYaCTBYIOIIMX B JI€Tie, MCIIONb3YSl HM3BEIICHUS,
T. €. 32 HUIMU COXPAHATCS MPaBo, a He 00S3aHHOCTD SIBUTHCS B CY, 32 UCKJIHOUE-
HUEM CJIy4aeB, KOIr/ia 00s13aHHOCTh SIBUTHCS B CYJl IPEIYCMOTPEHA 3aKOHOM HIIU
cyaoM. Jlunam, coecTBYIOIKM MTPaBOCY IO, HAIIPABJISIFOTCS BBI30OBBI-TPEOOBa-
HUS SIBUTHCS B CY/I, JJISl OTUX JIMII SIBKa 00s3aTeNbHA.

3. Anpeca, O KOTOPBIM JIOJDKHBI JTOCTABISITHCS TOBECTKH, YKa3bIBAIOTCS
B 3a5BJICHUH, TIOJAHHOM B CyA. Eciu CyOBEeKT CMEHHJI MECTO >KUTENbCTBA WU
MECTO HaXOXKICHUS U He COOOIIMI 00 3TOM CYAY, TO MIOBECTKA CUUTAETCA BpY-
YEeHHOM, M0 U3BECTHOMY cyny aapecy. To, 4To moBecTka He mnepenaHa pUKCHpY-
eTcs, TaK ke, KaK U MPUYNHA, 10 KOTOPOil HE yAaloCh BPYYUTh MTOBECTKY.
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4. TloBecTka Bpy4aercs ajapecaTy JUYHO, JM00 MPOKUBAIOLIEMY C HUM CO-
BEPIICHHOJIETHEMY JIMILY, MPU TMPEAbSIBICHUN JTOKYMEHTA, YJIO0CTOBEPSIOIIETO
JMYHOCTB. JIWI10, B3sBIlIEE MOBECTKY, pACIUCHIBAeTCA B €€ moirydeHuu. [loBecTka
OpraHM3alMK Bpy4aeTcs JIMIY, MPEACTABIIOIIEMY €€ — AUPEKTOPY, JIUOO JINILY,
YIOJHOMOYEHHOMY IOJIY4aTh KOPPECIIOHACHIIUIO.

5. YBegomieHre TOMKHO ObITh COBEPILIEHO CIOCOOOM, KOTOPBIi MO3BOJIS-
eT o0ecneunTh (PUKCAINIO pe3yibTaTa YBEIOMIICHHUS, Yallle BCETO JIUL U3BEIIAI0T
yTeM BPYYEHHs TUChMa C YBEAOMJICHUEM, KOTOPOE BO3BPAILIAETCS B CYJ U MPH-
JlaraeTcsi K MarepualiaM Jieia B KauecTBE JOKa3aTeIbCTBA HAJIJISKAIIETO U3Bellle-
Hud. M3Bemars Takke MOXHO MOCPEICTBOM TEJErpaMMbl, B KaUeCTBE JI0Ka3a-
TENhCTBA YBEAOMIICHUS OYACT CIYKUTh KBUTAHITUS 00 OTIIPABICHUH TEIETPAMMBbI
u T. 1. [locranosnenue [Inenyma BC P® ot 24.06.2008 Ne 11 (B penaxuuu Ilo-
cranoBneHus: I[lnenyma BC P® 01 09.02.2012 Ne 3) nmomyckaer H3BEIICHHE
YYaCTHUKOB CyAOIpou3BoicTBa nocpeactBoM CMC-cooOlieHus B ciay4yae ux co-
rJlacusi Ha YBEJOMIIEHHWE TaKMM CIOCOOOM M mpu ¢ukcanuu (akta OTIPaBKU
u noctaBku CMC-usBemienus aapecary. @akt cornacus Ha noinydenne CMC-
U3BEIICHUSI TMOJTBEPKAACTCSI PACHUCKOM, B KOTOPOM HapsALy C JaHHBIMHU
00 yYaCTHHMKE CYJIOIPOU3BOACTBA U €r0 COTJIACUEM Ha YBEIOMJIEHHE MOJOOHBIM
CIOoCcOOOM yKa3bIBa€TCsi HOMEP MOOMIJIBHOTO TeleOoHa, Ha KOTOPBIN OHO HaIlpaB-
JISIETCHAL.

KoHTposbHbIE BONIPOCHI:

1. IloHsATHE U 3HAYEHKE TOATOTOBKH JI€Jia K Cy/IeOHOMY pa30uparebCTBy.

2. [IpenBapurenbHOe Cy1eOHOE 3aceaHue MpU MOATOTOBKE Jieia K cyaeO-
HOMY pa30HUpaTeNIbCTBY.

3. U3Bemenust 1 BBI3OBHI Cy/ia.

§ 11. CyneGHoe pa30upaTebCTBO IPAKIAHCKHX JIeJT

|. Cyne6GHoe pa30oupaTenbCcTBO IPaKIaHCKHUX JIeT SIBJISICTCS OCHOBHOM, IICH-
TPaJIbHOM YacThIO MPOM3BOJICTBA B CyJE IMEPBOM WHCTAHIIMH, TJE MPOUCXOIUT
pPacCMOTPEHHE U pa3pelieHre TPpaXXIaHCKOTo Jena 1o cymecTBy. CyaeOHoe pas-
OMpaTEeNbCTBO MPOXOIUT B COOTBETCTBHHU CO CTPOTHM TIOPSAKOM, BCE MPOIIECCY-
aJIbHBIC JTEWCTBUS COBEPIIAIOTCS B OMPEACIICHHON MOCIeI0BATEILHOCTH, COOJIIO-
JIEHUE KOTOPOM SBIISIETCS TapaHTHEW BBIHECEHUS 3aKOHHOTO U 00OCHOBAHHOTO
pemenus. CyneOHoe pa3oupaTebcTBO IMIPOUCXOANUT B popMe cyaeOHOro 3acena-
Hus cT. 155 TTIK PO.

[To obmemMy npaBUITY TPaKIAaHCKHUE JIeIa PACCMaTPUBAIOTCS M Pa3pEIIaroTCs
JI0 UCTCUCHHS JIBYX MECSIIEB CO JIHS IMOCTYIUICHUS B CyJI MCKOBOTO 3asBJICHUA,
a MAPOBBIM CY/IbEH IO MCTEYCHHS OJIHOTO MECSIa CO JHS MPUHSTHS 3asBICHHS
K ipou3BoAcTBY 1. 1. cT. 154 T'TIK P®. I'TIK P® moryT ObITh YCTaHOBIIEHBI CO-
KpaleHHbIe CPOKU paccMoTpenus. Hanmpumep, gena o BoccTaHOBIIEHUH Ha padoTe,
O B3BICKaHUH AJIMMEHTOB JIOJDKHBI OBITH Pa3peIIeHbI 0 UCTEUYECHUST OJTHOTO MecsIa
CO JTHS TIPHHSATHS MCKOBOTO 3asBJICHHS, a 3asABJICHUS 00 OCIapHWBaHUU PEIICHUH,
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JEHUCTBUIM Wwin Oe3/eHCTBUII OpraHoOB IMyOJUYHOM BJIACTH JI0 MCTEUEHUS JCCITH
nHelt. OkaH4MBaeTcs cyeOHOe pa30oUpaTeIbCTBO THEM MPUHSATHUS PEIICHHUS T10 CY-
IIECTBY Cropa JMOO BBIHECEHHEM ONPECICHUS O MPEKPaIleHUH ITPOU3BOJICTBA
IO JIeJTy WJIM OCTaBIICHUS 3asiBiieHUs 0e3 paccMoTpeHus. Eciiu B MpOU3BOJICTBE CO-
€IMHEHO HECKOJILKO TPEOOBAaHMIA, AJi1 OJTHOTO U3 KOTOPBIX MPETYCMOTPEH CIEIU-
ITLHBINA CPOK, a JIJIsl APYTUX OOIITHIA, TO 10 JODKHO OBITh PACCMOTPEHO JI0 MCTe-
YEeHHsI CPOKa, IMIPETYCMOTPEHHOTO OOIIIUM TIPABHUIIOM.

YcraHoBieH M 0COOBIN MOPSIOK CYACOHOTO 3aceqaHus, KOTOPhIM o0ecIie-
yuBaeTCs yBakKeHHE K cyay. Ilpm BXoje B CyneOHBIM 3all Cynel, BCe MPUCYT-
CTBYIOIIUE BCTAIOT, PEIICHUS M OMPEIEICHUS Cyaa 3aciayimBatoTces cros. K cyny
oOpamatorcs: «YBakaembiid cya!» (ct. 158 I'TIK P®). Bece oObsicHeHHs 1 TTOKa-
3aHUs AaroT cTos. [lopsaok B cymeOHOM 3aceqaHuy U 0€301acHOCTh YYaCTHUKOB
mpoliecca 00ecreurBacT CreluaibHas CiIyk0a cyeOHBIX PUCTABOB.

CynebHbIM 3ace/laHieM PYKOBOJUT CY/bs, pacCCMaTPHUBAIOIINN /IO €Tu-
HOJIMYHO, JINOO TpeJIceaTeIbCTBYIOIINI COCTaBa CyJed, €CIIM JIeJI0 paccMaTpu-
BaeTcsa KoJulernainbHo. [lopsmok B cyneOHOM 3acenaHud 00eCTeunBacTCsl BO3-
MOKHOCTBhIO TPUMEHUTH K HAPYIIUTEII0 MEp MPUHYKICHUS — MPEIyIpekie-
Hue, mrpad, yraaeHue u3 3ajia cy1e0HOro 3ace/1aHusl.

CynebHoe pa3OHpaTeIbCTBO COCTOUT M3 IOCIICIOBATEILHO CMEHSIONINX
JIpyT Japyra 4acteit: 1) moaroTroBUTeNbHAS YacTh; 2) paCCMOTPEHHUE Jielia 10 CY-
IIECTBY; 3) CyleOHbIC MPEeHUs; 4) BEBIHECCHUE M OOBABICHUE PEIIICHHUS.

I1. B 3T0i1 yacTu cyneOHOTO 3aceanus CyJl periaeT BOIpPOC O BO3MOKHO-
CTH WJIM HEBO3MOXXHOCTH PACCMOTPEHUS Jieja IO CYIIECTBY B JAHHOM COCTaBe
CyJla, TPy HEsIBKE KOTr0-TO M3 COCTaBa JIMII, YYaCTBYIOIIMX B JieJie, WIH JIUII, CO-
JICUCTBYIOIIMX MTPABOCYAUIO.

Bnauarne npencenaTenbCTBYIONINI OTKPhIBACT CyJIeOHOE 3aceaHue U 00b-
SBJISIET, KAKOE JI€JI0 TTOJICKUT PACCMOTPEHHUIO.

CexpeTapb cy1e0HOTO 3aceaHus JOKJIAbIBAET, MPOBEPSET SIBKY JIUII, BbI-
SICHSIET MPUYMHBI HESIBKM M BOMPOC O HAJICKAIEM YBEIOMJICHUHN HESBUBIIMXCS
JIUII.

[IpencenarenbCTBYIOMIMM YCTAaHABIMBACT JTMYHOCTH BCEX SIBUBIIMXCS JIUII,
KaK Y4acCTBYIOIIUX B JieJie, TaK U COJICUCTBYIOIIUX MpaBocyauto. CBUIETENN y/ia-
JISIOTCS 13 3a1a CyJIeOHOro 3acelaHusl, IPUYeM JOMPOIICHHBIE U HEAOMPOIICH-
HbIE CBHJICTENIM HE JIOJDKHBI HAXOIUTCS BMECTE.

OOBsBIsIETCS COCTAB CyJa, COOOIIAeTCsl, KTo Oy/IeT y4acTBOBaTh B CyJe0-
HOM 3aCeJIlaHMU B KaueCTBE CEKpeTaps, JUI] YYaCTBYIOUIUX B JI€JIe U JIUI] COJCH-
CTBYIOIIIMX MPaBOCYJHI0. Pa3zbsCHsAETCS MpaBO 3asBJISITh OTBOJABI U CaMOOTBO-
el — c1.cT. 16—21 I'TIK PO.

Cyn pa3bscHSCT JUIlaM, YYaCTBYIOIIMM B JIeJie, MX MpaBa U 00S3aHHOCTH
cT. 39 I'TIK PO.

[IpencenarenbCTBYOIIMI BBISICHIET, €CTh JIM XOJIATAaUCTBA, U pacCMaTpu-
BaeT WX, YUYUTHIBAS MHEHUE JIUII, YYACTBYIOIIUX B JIEJIE, 1O Pe3yJIbTaTaM BHIHOCUT
OmpeIeJICHHE.

PaccmaTtpuBaeTcst BOIpoc 0 BO3MOKHOCTH PAacCMOTpEHHs Jena 0e3 yda-
CTHsI HE SBUBIIIUXCS JIUII, CYJ] TMO0 OTKJIA/ILIBAET PACCMOTPEHHUE Jiena, MO0 pac-
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cMmaTpuBaer 0e3 ux ydactusi. CTOpOHBI BIIpaBe MPOCUTH CYJl O PACCMOTPEHUU Jie-
Ja B UX OTCYTCTBUE W HampasieHUU UM konuu pemienus cr. 167 I'TIK PO. Cyg
HE BIpaBe MPHU3HATH 0053aTeNbHBIM yYacTHE B JIEJIe CTOPOH, €CIIM OHH MPOCUIIH
PaccMOTPETh JIEJ0 B UX OTCYTCTBUE. VICKIIIOUEHUEM SIBIISIIOTCS Jiela, BO3HUKAIO-
e U3 IMyOJUYHBIX MTPABOOTHOIIEHUH, KOTJAa CyJl MOXET NMpHU3HATh 00s3aTeIIh-
HOMU SIBKY IIPEICTaBUTEIISI OPTaHa BIIACTH.

ITocne coBepiieHUs BCEX ITUX ACUCTBUMN CyJ MEPEXOIUT K PACCMOTPEHUIO
Jiena 1o CYyIIECTBY.

I1l. PaccmoTpenue nena 1o CymiecTBy HadyMHaeTcs C JOKJIajga Mpejceaa-
TEJIBCTBYIOLIErO0 WM KOTO-JIMOO U3 Cy/eH, B KOTOPOM KPATKO H3JIAraeTcsi CyTh
nena, TpeOOBaHUS MCTIA, BO3PAKECHUS OTBETYMKA, OCHOBAHUS 3asBJICHHBIX TpPE-
OOBaHUI M BO3paKEHUI, UMEIOLIUECS B JIEJ€ J0KA3aTeIbCTBA, U3JIAracTcsl CyTh
BCTPEUHOTO TPEOOBAHUS, €CJIA OHO TIOJIaHO.

[Tocne 3TOr0 Cy/bsi BBIACHSIET, MOJJIEPKUBAIOT JIU CTOPOHBI CBOM TpebOBa-
HUSL ¥ BO3PAXKEHUS W HE 5KEJAIOT JIM OHM 3aKII0YMTh MUpOBOe cornamenue. Cyn
YTOYHSIET, MO0 KaKMM OCHOBAHMSIM U B KAKOM pa3Mepe CTOPOHBI MOACPKUBAIOT
WM TIPU3HAIOT UCK, HAa KaKUX YCJIOBUSX CTOPOHBI XOTENHU Obl 3aKIIOYUTh MUPOBOE
cornaiieHue. B ciyyae He0OXOIMMOCTH CyJT MOXKET MPEAOCTaBUTh CTOPOHAM Bpe-
Msi, 4TOOBI OHU C(HOPMYTUPOBAIM YCIOBHS, U OTKJIJbIBACT CyJNeOHOE 3ace/laHue
100 0oOBSBISIET mepepbiB. MUpPOBOE corjaiieHue, MPU3HAHUE W OTKa3 OT UCKa
(UKCUPYIOTCS B TPOTOKOJIE, M CY1 BRIHOCHUT JIMO0 OMpeieTIieHHe, TMO0 pelieHue.

Jlanee cya MepexoauT K MCCIENOBAaHUIO JI0Ka3aTesbcTB. BHavane 3aciy-
IIMBAIOTCSI OOBSICHEHUS MCTIIA U YYaCTBYIOIIETO HA €ro CTOPOHE TPEThEro JIUIIA,
MOTOM OTBETUMKA M YYACTBYIOILIETO Ha €r0 CTOPOHE TPETHETO JIUIA, TPEThHU JUIIA,
3asBIISIONINE CAMOCTOATEIbHbIE TPEOOBaHMS, JAIOT CBOM OOBSICHEHUS MOCIIE UCT-
11a U OTBETUMKA. 3aTeM OOBSICHEHUS JA0T OCTAJILHBIC JIUIIA, YIACTBYIOIIUE B Jie-
ne. [IpencraBurenu natoT OOBSICHEHHUS B CBOIO OY€pelb, B 3aBUCUMOCTH OT TOTO,
KOI'0 OHU NPEJICTABIISAIOT Ha npolecce. [IpencraBnseMble, 0JJHAKO, HE JIUIIAIOTCS
mpaBa J1aBaTh OOBSICHEHUSI HApsy ¢ MpeacTaBuTessiMu. Eciii B mporecce y4yacT-
BYET MPOKYPOP WJIM MIPEACTABUTEIN OPraHOB BIACTH, OOpAaTUBIIMECS 3a 3alUTOMN
MpaB ¥ UHTEPECOB JPYTUX JIMIl, TO OHU JAIOT 0OBbsicHeHus nepBeiMH. Kaxmoe
U3 JIMII, YYaCTBYIOIIMX B JieJie, BIIpaBe 3a7aBaTh BOMPOCH N0 OKOHYAHUU OOBsIC-
Henuii. Cy1 BIipaBe 3a/1aBaTh BOIIPOCHI B JTI000H MOMEHT J1auu OOBSICHCHHIA.

CBuzeTenu IONpaimrBaroTCs OTIEIBHO B OTCYTCTBUE JIPYTUX, IMOCIHE JI0-
poca CBUETENb OCTAaeTCA B 3ajie CyneOHOro 3aceaanus. Jlonpoc ocymiecTBiseT-
Csl B CJICAYIOIIEM TOPSIJIKE: CY/l YCTaHABIIMBACT JIMYHOCTh CBUJIETENIS, PA3bsCHSET
ero mpaBa U OOS3aHHOCTH, MPEAYNPEKIAET OO0 YrOJIOBHOM OTBETCTBEHHOCTH
3a Jjady 3aBEJIOMO JIOKHBIX TOKa3aHWM, O 4YeM Y CBHJETENsT OepeTcsl MOJIUCKa,
CyJl BBISICHSET OTHOIIECHHE CBUAETENA K JIUIAM, YYAaCTBYIOIIUM B JE€J€, IOCIHE
ATOTO CBUACTEINIO TpesjiaraeTcs B (popMe CBOOOTHOTO paccKasza M3JIOKHUThH BCE,
YTO €My M3BECTHO 1o Jieny. Eciu kakyro-To uHbopMaluio CBUIETEIh HE BOCIIPU-
HUMaJI IMYHO, OH 00s3aH yKa3aTh UCTOYHMK 3TOM nH(popManuu. [locie Toro kak
OH 3aKOHYUT U3JI0)KEHHUE €My MOTYT OBbITh 3aJaHbl BOIPOCHL. [IepBbIM BOIIPOCHI
3a71aeT BOTPOCHI TO JIMIIO, IO XOJaTaliCTBY KOTOPOTO CBUJIETENb ObLT BHI3BaH, 3a-
TeMm apyrue juia. Cyj BOpaBe 3a/laBaTh BOMPOCHI B JTIO00M MOMEHT JIa4yM MOKa-
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3aHuil. [lokazaHus cBuaeTeNnel, U3JI0)KEHHbIE B IUCbMEHHOM BHJIE (ITOJTyYEHHbIE
10 CyJI€OHBIM MOPYYEHHUSM WIHM TP OTJIOKEHUM Jena) oriamarorcs. [lompoc
HECOBEPILIEHHOJIETHETO UMEET CBOM OCOOCHHOCTH: OH HE MPEAYNPEKIAETCS O Aa-
Yye 3aBEJOMO JIOKHBIX MMOKa3aHUM, €CJIM He TOCTHUT 16 JIeT; npH JOMpOoce OT CBH-
netenst 14 1o 16 1et MoeT NPUCyTCTBOBATH IEAror, €CJIH IONPAIIUBACTCS CBU-
JieTelb, He JOCTUTIMA 14-1eTHero Bo3pacra, TO MEAAror AOHKEH MPHCYTCTBO-
BaTh. B ciiyuae HE0OXOJUMOCTH MOTYT MPHUCYTCTBOBaTh U POAUTENN HECOBEP-
HIEHHOJIeTHETO. PonuTenu u negaror MoryT 3aJ1aBaTh CBHJIETENIO BOIIPOCHI, BbI-
CKa3bIBaTh CBOU COOOPa)KEHUS 10 MOBOJY JIMYHOCTH JOIMPAIIUBAEMOIO U COAEP-
KaHWS TaHHBIX UM TOKa3aHWi, M0 OKOHYAHUHU JOMPOCa CBUETENb, HE JOCTHUT-
muii 16 ner, ynansercs u3 3ajia CyJeOHOro 3aceJaHusl.

HccnenoBanne MUCHMEHHBIX JOKA3aTEIbCTB MPOUCXOTUT B GOpME BOC-
npuATys U u3ydeHus. [luceMeHHbIE OKa3aTENbCTBA M MPOTOKOJBI UX OCMOTpa
OIJIAIIAIOTCS, TIOCTE OIVIAIIEHUS MPEIBSIBISIOTCS JIMLAM, YYacTBYIOIIUM B JIEIIE,
a 1o Mepe HeoOXOIMMOCTH — HKCIEepTaM, CBUAETENSAM, crenuanucraM. JInunas
nepenrucKa MOKeT ObITh OIIallleHa U MCCIIEOBaHA Ha 3aKPhITOM Cy/1eOHOM 3ace-
JTAaHUH, & Ha OTKPBITOM CYZI€OHOM 3aCE€IaHUU TOJIBKO C COTJIACHs 3TUX JIULL.

HccnenoBanue BEIIECTBEHHBIX JI0KA3aTEIbCTB MPOUCXOIUT B popme oc-
MOTpa U MPEeIbsBICHUS UX JHUIAM, yYacCTBYIOUIUM B jese. OcTaibHas mpoueaypa
UJICHTUYHA UCCIIEI0BAaHUIO MMCbMEHHBIX J0Ka3aTENIbCTB.

Aynuo- win BUIE03aIUCH UCCIEIYIOTCS MTOCPEACTBOM MPOCMOTpa U MPo-
CIIyILIMBAaHMSI, KOTOPOE OCYIIECTBISETCS JTUOO0 B 3ajie CyJIeOHOr0 3aceJjaHusl, JIn0o
B CHEIMAIIBHO 000PYIOBAaHHOM IS 3TOrO MOMEIleHUU. B npoTokose cyneOHoro
3aceaHusl YKa3bIBAIOTCS MPU3HAKA BOCHPOM3BOMAAILINX HCTOYHHKOB M BPEMS
BocrpousBeneHus. [locae BocpousBeneHus ulla, y4acTBYIOIINE B JIe€, MOTYT
naBaTh O0ObACHEHHs. B m000i MOMEHT HCCIIEOBaHUS 3allCU OHA MOXKET OBITh
OCTaHOBJICHA, WJIM MOXKET ObITh MOBTOPEHA MOJIHOCTHIO WJIM YaCTHYHO, IO XO0/1a-
TACTBY JIUI] UJIH 110 UHUIIUATHUBE Cy/a.

B npouiecce nccnenoBanus J0Ka3aTeNIbCTB MOKET MPUCYTCTBOBAThH CHELIH-
IUCT — JIMIO, 00JaJaollee CHelUalIbHBIMU 3HAHUSIMU, TPHUBICYEHOE CYIOM
JUIS a4l KOHCYJIbTAllUU, MTOSICHEHUH, OKa3aHUs MIOMOIM TPU UCCIIEOBAaHUH TEX
WIM UHBIX JJOKA3aTeJIbCTB.

Janiee nccnenyercs 3aKJIF0UEHUE IKCIIEPTa, OHO OrJIallaeTcs, IKCIEPTY 3a-
JTAIOTCSl BONPOCHI, OH J1aeT OOBSICHEHUS (€CTIM OH MPUCYTCTBYET IO BBI30OBY CY/a).
Bompockl nepBbIM 33/1a€T TO JIMLO, MO MHUIUATHUBE KOTOPOro IKCHEpTH3a Oblia
Ha3HayeHa. 3aKJII0UYEHUE JKCIepTa HEe UMEET Ui CyJla 3apaHee YCTaHOBIIEHHOMN
CHJIBI U MICCTIETyETCSl HApaBHE C JPYTUMU JI0Ka3aTeIbCTBAMH.

[Tocne uccnenoBaHusi BCeX NOKa3aTeIbCTB CyJ JAeT CIOBO JUISl 3aKJIOUe-
HUS IPOKYPOPY, MPEICTABUTENIO TOCYAApPCTBEHHOI'O OpraHa Wik OpraHa MECTHO-
ro CaMOYIpaBJICHUSI.

[locne uccnenoBaHusi BCEX MOKA3aTENbCTB U 3aCHYIIMBAHUS 3aKIHOUECHUS
POKYpOpa 1 OpPraHOB BJIACTH, CYJI IEPEXOAUT K Cy1€OHBIM MTPEHUSIM.

V. CyneOHble mpeHusi COCTOST M3 peuei, y9acTBYIOUIUX B JIEN€ JIUI, UX
npencrasurenei. [Ipu cyneOHbIX NMPEeHHsIX y4acTBYIOIIME B JeJie JTUIa BbICKa3bl-
BAIOT CBO€ MHEHHE O TOM, KaK CIIEAYeT Pa3peIIuTh JENI0, sl ’TOI0 OHU B CBOUX
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peyax aHaIM3UPYIOT HCCIEAOBAaHHBIE JOKA3aTeIbCTBA, IMPUBOIAT APTyMEHTHI
B 000OCHOBAaHME CBOETO B3IUIAJA, MPEAJaraloT CBOIO MPABOBYIO KBATU(UKAIIUIO
MIPABOOTHOIIEHUS. Y4YacTHe B CyAICOHBIX MPEHUSIX SBIISIETCS UX MPABOM, a HE 00s-
3aHHOCTHIO. [IepBeIMU B CyIeOHBIX MPEHUSIX BBICTYMAET MCTEIl, [IOTOM OTBETUHK.
Tpetbu nuia, He 3aABISAIONTAE CAMOCTOSITETILHBIX TPEOOBAHMIMA, BEICTYIIAIOT TIOCTIE
MCTIA WU OTBETYMKA, HA CTOPOHE KOTOPBIX YYaCTBYIOT B Jiene. TpeTbu Juiia, 3a-
SBIISIIOIEE CAMOCTOSITEIIbHbIE TPeOOBaHMs, BRICTYNAIOT nociequuMu. Eciu B jie-
Jie y4acTBYeT MPOKYpOp WM OpraHbl BJIACTH, OOpAaTHUBIIMECS B 3alUTy IpaB
Y 3aKOHHBIX MHTEPECOB JPYTUX JIUI, TO OHU BBICTYyHAroT nepBbiMu. [locne mpo-
M3HECEHUs] peueld BCEMM JIMIIAMU OHHM MOTYT BBICTYNUThH C perukamu. [IpaBo
MOCJICTHEN PEIUIMKU MPUHAJJICKUT OTBETUMKY. ECin B cyieOHBIX TpeHUsiX oOHa-
pY’KUTCS TIpoOEeN B MCCIIEIOBAHMU J0KAa3aTEIbCTB WA OOCTOSTEILCTB JIENa,
TO Cy/l JOJDKEH BBIHECTU OIpE/eNiCHUE O BO30OHOBJICHUHM PAacCMOTPEHHUS Jelia
no cymectBy. Ilocine oxkoHYaHUS PacCMOTPEHHs JeNa MO CYIIECTBY CyAeOHbIE
npeHus mpoxoaar B oomieM nopsiake cr. 191 I'TIK PO.

V. Utor paccMmoTpenus aena opopMiIsieTcsl B BUIE PEILIEHUs, KOTOPOE OrJia-
miaeTcs B 3aje CyJAeOHOro 3acenanus. PellieHue BBIHOCUTCS HEMEIJICHHO IMOCIEe
pa3ouparenbcTBa Jenna. YToObl He JesiaTh MEPEePhIBa, CyJl MOKET OTIOKUTH COCTaB-
JIEHE MOTUBHPOBOYHOM YacTH HA CPOK 110 TsATH AHEN — cT. 199 I'TIK P®. Pemie-
HUE MPUHUMAETCS B COBEIIATEIILHOM KOMHATE, B KOTOPYIO, KpOMe CyAbH (Cyzei),
HUKTO HE JIOMYCKAETCA, CyJIbU HE BIIPABE OIVIallaTh T€ CBEJICHUS, KOTOPBIE UM CTa-
HYT W3BECTHBI MPHU BBIHECEHUM pelleHusl. PasriaimieHue TalHbl COBEHIATEILHOM
KOMHAThI BJIeUeT O€3yCIIOBHYIO OTMEHY pelieHus. Pemenue npuHumaetcsi 00Jb-
IIMHCTBOM T'0JIOCOB, MPECEIATENbCTBYIONINN TOJIOCYET MOCIEAHUM, HUKTO U3 CY-
JIell HE BIpPaBE OTKa3aTrbcs OT rosocoBaHus. Cynbs HE COTJIACHBIM C MHEHUEM
OOJIBIIMHCTBA, U3JIaraeT 0coboe MHEeHNEe MUChbMEeHHO. Ocob0e MHEHHUE HE orJialia-
eTcsi, HO IpwiIaraercs K marepuanam jaena — cr.ct. 15, 197 T'TIK P®. Jluna,
YYaCTBYIOIIME B JIeJIe, MOTYT C HUM O3HAKOMUTBLCA. B coBemartenbHOW KOMHATE
MIPY BBIHECEHUH PEIICHHUS CY/l CHavayia OlEHUBAET BCE JOKA3aTeNIbCTBA, TOTOM Jla-
€T KBIM(UKAIIMIO OTHOIIICHUH CTOPOH M PEIIaeT BOIIPOC O TOM, OYAET UCK YOB-
JIETBOPEH WM HET. Pemraer BOIpoc O pacipeieieHuu CyAeOHbIX pacxXo/ioB, O He-
00XO0AMMOCTH HEMEJIEHHOTO UCTIOHEeHUs cyie0Horo pemenus. Ecnu cyn pemmr,
YTO HEOOXOAMMO HCCIIEI0BATh HOBBIE OOCTOSTENHCTBA, TO OH BEIHOCUT OIIpE/Iee-
HUE 0 BO30OHOBJICHUH CY1I€0HOTO pa30MpaTeIbCTRA.

ITocne Toro kak CyjJ MOCTAaHOBUT CYyJeOHOE pellieHue, OH BO3BpaIlacTCs
B 3aJ1 CyJeOHOro 3acefaHusl U OrjiamaeTr perieHue. B ciiydae ecnu coctaBieHue
MOTHBHPOBOYHOM YacTH OBLIO OTIIOKEHO, TO OTJIAIIAIOTCS TOJIBKO BBOJHAS, OIU-
caTesibHasl Y PE30JIIOTUBHAS 4acTW pelieHus. Ilocie ornamieHus pemeHus cyn
BBISICHSIET, TIOHATHO JIK €r0 COJEPKAHUE JIMIaM, YYaCTBYIOIIUM B JIEJ€, pa3bsic-
HSIET TIOPSIIOK U CPOK €ro 00KaJIOBaHUS.

VI. B cooTBETCTBUM C MPUHIIMIIOM HEMPEPHIBHOCTU JI0 PACCMOTPEHUS J1aH-
HOT'O KOHKPETHOTO JIeJia Cy/l HE BIPaBE pacCMaTpUBaTh U pa3peliath Ipyrue jaena.
PaccMoTpeHue HECKOJBKUX JIe OJHOBPEMEHHO MOKET MPUBECTU K HAPYILICHUIO
IIEJIOCTHOCTH BOCHPUATHUS JTOKA3aTEIbCTB, OOCTOSTENLCTB €A U, KaK CJIC/ICTBUE
ATOrO, MPUBECTH K BHIHECEHUIO HETIPABUJIBHOTO pellieHus. B congepxanue npuHIu-
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na HENpepbIBHOCTU BXOAUT TPEOOBAHME O HEMEJJICHHOM BBIHECEHUHU U OOBsIBIIC-
HUM pElIeHUs MOCie OKOHYaHUs cy1e0HOro pazouparenbctBa. [loatomy cynedHoe
3ace/laHue MPOUCXOJUT HEMPEPHIBHO, 32 MCKIIIOYCHHEM BPEMEHHU, Ha3HAYCHHOI'O
it iepepbiBa. [lepepblB MOXKeET ObITh OOBSIBIIEH I OTIBIXA, MPH YIOBIECTBOPE-
HUM XOjaTaiicTBa 00 MCTPeOOBaHUM JOKA3aTENBCTB JIO MX MPEAOCTABICHUS, TPU
yJIOBJICTBOPEHUH XOJATalCTBa O BOMPOCE JOMOJIHUTENHLHOTO CBHUIETENS — JUIs
NPEOCTABICHUSI JIOTIOHUTEILHOTO BPEMEHU, HEOOXOJUMOIO JJisi MOATOTOBKHU
JPYTUM JIMIaM, Y4acTBYIOUIUM B JieJie, U Mo ApyruM npuuuHam. [locie nepepbiBa
cyzeOHOe 3acefaHne MPOAOIKACTCs, a He HauMHaeTcs 3aHOBO. CyllecTByeT MHe-
HHE, 4TO HE OyJeT HapyIIeH MPUHIUI HEMPEPBIBHOCTH, €CIU CYJl BO BpeMsi OObSIB-
JICHHOTO TIepephIBa BBHIHECET CYJNeOHBIN MpHKa3, MOTOMY KaK OH BBIHOCHTCS Oe3
cyaeoHoro pazouparenpctBa — cT. 126 I'TIK PO.

[Tomrmo mepepbiBa K BpEMEHHOM OCTaHOBKE CyIEeOHOro pa3OupareibCcTBa
OTHOCHUTCSI OTJIOKEHHE pa3doupaTenbCcTBa Jiena, T. €. ePEeHOC PacCMOTPEHHs Jiesia
Ha JIPyroe BpeMsl JJIsi COBEPILIECHUS HEOOXOJIUMBIX MPOILECCYalbHbIX JEHUCTBUH.
[Tocne oTiIOXKeHHsT paCCMOTpPEHHE Jieia HaYMHASTCS 3aHOBO, TEM CaMbIM HE Hapy-
I1aeTCS TPUHITAT HEMPEPHIBHOCTH. [IpW OTIIOKEHUH CyJ MOYKET paccMaTpUBaTh
WHBIE JIeNla B 9TO BpeMs. B ompeneneHnn o0 OTIOKEHUHU Jieia CyJ Ha3HA4aeT HO-
BOE BpeMs U JaTy CyaeOHOro pa3ouparenbCcTBa, O YeM U3BEILAOTCS JIMIA, y4acT-
BYIOILIME B JIEJIe U COJIEHCTBYIOIME TpaBocyauto. [Ipyn Ha3HaYeHUU ClieAyrOIero
3ace/laHusl CyJl OJDKEH YUUTBIBATH MPOIECCYATbHBIE CPOKH, B KOTOPBIE €TI0 JI0JI-
HO OBITh paccMoTpeHo. Ornpenenenne 00 OTIIOKEHUU 00KAJIOBAHUIO HE MOJIJIe-
xwuT. [Tocne OTIoXKeHus1, €CM CTOPOHBI 3HAKOMBI C MaTepHaiaMy Jiejia U He HacTa-
MBAIOT Ha MOBTOPEHHH OOBSICHEHWI BCEMU YYaCTHMKAMH JIeNa, a COCTaB CyJa OcC-
TaeTCs HEM3MEHHBIM, CyJl BIpaBE IMPEIOCTaBUTh YYACTHUKAM IMPOIIECCa BO3MOXK-
HOCTh TOJTBEP/IUTh paHee NaHHbIE OOBSICHEHUs 0€3 MX MOBTOPEHUS, JOIMOJHUTH
WX, 3a7aTh JOMOJIHUTENbHBIE Bompockl — 1.4 cT. 169 T'TIK. CymectByer aBe
TPYIIBl OCHOBaHMS Uil OTJIOKEHHS Jejia: oOs3aTenbHble U (aKyIbTaTHBHEIE.
OO0s13aTeTbHBIM OCHOBaHHMEM [T OTJIOXKEHUS SBJSIETCS] HEsIBKa Ha cyle0Hoe 3ace-
JlaHWEe KOTO-7TMO0 W3 JIMII, yYacTBYIOIIUX B J€Jie, B OTHOIIEHUN KOTOPBHIX OTCYTCT-
BYIOT CBeJieHHsI 00 ux m3BemeHun — a03. 1 1. 2 ct. 167 I'TIK. K dakynsraTuBHBIM
OTHOCATCS: HESIBKA KOT0-JIMOO WX JIMII, YYaCTBYIOIIUX B MPOIECCE; MPEIbSIBICHUE
BCTPEYHOT'0 MCKa; HEOOXOUMOCTh TIPEIBSIBICHUS WIM UCTPEOOBAHUS JTOTIOJTHHUTE-
JBHBIX JI0KA3aTeIbCTB; MPUBJICYCHUE K YUACTHIO B Jiejie APYTHX JIMIL; 10 XoaTaiic-
TBY O0EHX CTOPOH B ClIy4ac MPUHSATHS WMH PEIICHHS O MPOBEACHUN MPOIICAYPHI
MeJIMaINY; U B UHBIX CIydasx. 3aKOHOM HE YCTAaHOBJIEHO CPOKOB, Ha KOTOPBIE Cy/l
MO>KET OTJIOKUTH JIEJI0, 33 MCKIIOYEHHWEM TOTO CiIydas, KOr/a CyJ OTKIIAJbIBACT
JIEJIO TIPY TIPUHATUU CTOPOHAMH PEIICHUs O MPOBEICHUH MPOIETYpPhl MEIHAIINY,
TOT/A CYJT MOXKET OTJIOKUTH JIEJI0 HA CPOK, HE MPEBBIIAIOIINIA IECTUACCATH THEH.

Eme onHoit ¢hopMoil BpeMEHHOW OCTAaHOBKHM CyIE€OHOr0 pa30oHpaTesibCTBa
SIBTISICTCS TIPUOCTAHOBIICHUE MPOU3BOJCTBA MO neny. [IpuocTaHoBieHne mpoms-
BOJICTBA TIO JIETly — A3TO BPEMEHHOE MPEKPAICHUE BBITIOJHEHUS MPOIECCyallb-
HBIX JCUCTBHI (IO MPUYMHAM, KOTOPBIC HE 3aBUCAT OT CyAa U JPYTHX y4acTHU-
KOB mporiecca). OCHOBaHUS MPUOCTAHOBJICHUS TPOU3BOICTBA TIO JCITy TaKXKe Je-
JSTCS HAa 00s13aTeNbHbIC U (DaKyIbTaTUBHBIEC.
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Cyn o00si3aH TIPHOCTAaHOBUTH IPOU3BOACTBO 10 JIETy B COOTBETCTBUU
co cT.cT. 215, 217 I'TIKP®:

1) B cmydae cMepTH TpakJIaHWHA WM PEOPTaHU3aIMU IOPUANIECKOTO JIH-
113, €CJIA CIIOPHOE MPaBOOTHOILIEHUE JOITYCKAET MTPaBONPEEMCTBO — JI0 BCTYILIE-
HUS B TIPOLIECC MIPABOMPEEMHHUKA; O TOM BO3MOXHO JIA ITPABOMIPEEMCTBO UJIH HET,
CyJ pelIaeT caM, UCXO/s U3 00CTOATENBCTB JIe/ia U XapaKTepa MPaBOOTHOIICHNUS,
€CIIM IPAaBOOTHOLLIEHHE HE JOMYCKaeT IPaBOIPEEMCTBA, TO CyJl IMPOU3BOACTBO
10 JIeSTy IPEKpaIAET;

2) B clly4ae MpU3HAHUS HEJeeCIOCOOHOW OJTHOM M3 CTOPOH JIMOO OTCYT-
CTBHSI Y HEJIEECTIOCOOHOW CTOPOHBI 3aKOHHOTO MPEICTABUTENS — /10 Ha3HAUYCHUS
3aKOHHOTO TIPEICTaBUTEIS;

3) B cimy4ae y4acTHsi OTBETYMKA B OOCBBIX JICHCTBUS, B BBIITOJHCHUU 3a-
Jla4d B YCJIOBUSX YPE3BBIYAMHOTO WJIM BOEHHOTO HOJIOXKEHHMS, a TAKKE B YCIOBHSIX
BOCHHBIX KOH(JIMKTOB WM HAJIUYUE NPOCHOBI UCTLIA, BHIIOIHSIIOIIEIO Ha3BaHHbIE
3aj7lauu, — JI0 MPEKpalleHus: O0EBbIX IEHCTBUI U T. JI.; €CJIU B O0EBBIX JEHCTBUIX
y4acTBYET OTBETUYHMK, TO CyJl IPUOCTAHABIMBAET MPOU3BOJCTBO 10 /ey 0e3 ero
pOCKOBI; €CIU UCTEIl, TO CYJ JOJDKEH MPUOCTAHOBUTH MPOU3BOJCTBO IO JETY
TOJIBKO TI0 €T0 Tpockle (T. €. UCTell JAODKEH 3asBUTh COOTBETCTBYIOIIEE XO/a-
TalCTBO);

4) B ciiyuae HEBO3MOXKHOCTH PACCMOTPEHHS JTAHHOTO JieNia JI0 pa3pelie-
HUS JPYroro Jena, pacCMaTpHUBAaeMOro B MOPSIKE I'PaKJaHCKOrO, aJMUHHUCTpaA-
TUBHOTO WJIM YTOJIOBHOTO CYAOIPOU3BOICTBA — JIO0 MPUHATHS PELICHUsS 10 APY-
roMy Jelly; KaK MpaBuio, TAKOE PEIICHUE Cy/a MOXKET UMETh MPEIOIUIaTIbHOS
3HAYCHHUE JJIs1 PUOCTAHOBJICHHOTO JIENa;

5) o6pamienue cyna B Koncrurynmonsstii cyn PO ¢ 3anpocom o cooTBeT-
CTBMHM 3aKOHa, MoJyIeXkallero npuMmenenuto, Koncruryuuu PO — no npunsarus
KOHCTUTYLIMOHHBIM CyJIOM COOTBETCTBYIOLIETO AKTa.

Cyn BmpaBe MPHOCTAHOBUTH TPOW3BOACTBO IO ISy B COOTBETCTBUH

co ct. 216 I'TIK PO B ciyyae:

1) ecni 0;THA U3 CTOPOH HAXOIMTCS B JICYCOHOM YUPEIKICHUMY;

2) po3bICKa OTBETUYHKA;

3) Ha3HAUCHHUS CYJIOM SKCICPTH3HI;

4) Ha3HAYCHHS OPTaHOM OIEKU U IOTICUYUTEIBLCTBA OOCICIOBAHUS YCIIO-
BUHW JKU3HU YCHIHOBUTENICH IO [Ty 00 YCHIHOBJICHUHU (YIOYEPEHUH) W APYTUM
JieniaM, 3aTparuBaroIIMM IIPaBa U 3aKOHHbBIE HHTEPECHI IETEH;

5) HarpaBIeHUS CYIOM CyJeOHOTO TIOPYUYCHHSI.

Jnist (hakynbTaTUBHBIX OCHOBAHUM MPHUOCTAHOBIIEHUS IIPOU3BOJICTBA T10 Je-
Jy 3aKOH He MpelyCMaTpUBAET CPOKOB, TAKUE CPOKH HA3HAYAIOTCS CY/IOM, UCXO-
151 U3 OCOOCHHOCTEN paccMaTpUBaeMOro Jeda.

[lepeueHb OOCTOSATENLCTB Ui 00S3aTENILHOTO WM (DaKyIbTaTUBHOTO MpH-
OCTAHOBIICHHS TIPOU3BOJICTBA IO JIENy SIBIISICTCS McueprbiBatoyuM. [Iproctanos-
JICHUE TIPOM3BOCTBA IO JeTy MPH HAJMYUH 00s3aTeIbHBIX OCHOBAHUN BO3MOXHO
TOJIBKO TIO MHUIMATUBE CyJa, NpU HATUYUK (HaKyJIbTaTUBHBIX OCHOBAaHHUI TaKxke
¥ 110 MHUIIMATHBE JIMIL, y4yacTByroIIMX B jeine. Ilocrme Toro, xak McTeUeT CpoK,
Ha KOTOPbI ObLIO MPHOCTAaHOBJIEHO MPOU3BOJICTBO U OYAYyT YCTpaHEHBI HpEIsT-

71



CTBHSI, TOCIY>KUBIIUE OCHOBAHUEM Uil MPUOCTAHOBJICHUS, CyJ BO30OHOBIISIET
MPOU3BOJICTBO IO CBOEH WHUIIMATUBE WJIMA [0 MHULMATHBE JIUI], YYaCTBYIOIIUX
B JIeJie, 0 YeM BBIHOCHUT onpezeneHue. [locne Bo30OHOBIEHUS MPOU3BOJICTBA pa3-
OMpaTeNbCTBO Jiefia HAUMHAETCs ¢ caMoro Hadana. Cpok, Ha KOTOPBIM AeN0 ObLIO
MIPUOCTAHOBIICHO, HE 3aCUUTHIBACTCA B CPOK, B TEUEHHE KOTOPOTO JENO JIOJKHO
OBITh PACCMOTPEHO MO CYIIECTBY.

VII. CymectByeT aBe (hOpMbl OKOHUAHUS TPAKIAHCKOTO Jelia Oe3 BhIHECe-
HUS pElIeHUs 10 CYIIECTBY: MpEKpalieHne MPOU3BOICTBA 10 JIeTy U OCTaBJICHUE
3asBIICHUs O€3 paCCMOTPEHUSI.

[Ipekparenrne mMpoW3BOACTBA TIO STy — 3TO OJHA W3 POPM OKOHYAHUS
nena 0e3 BBIHECCHUS PEIICHUs, TPEMATCTBYIONAas 0OpalieHUIo0 B CYJ C TOXKIIC-
CTBEHHBIM HCKOM.

Bce ocHoBaHusi mpekpalieHds NPOU3BOACTBA IO JIENYy YCTaHOBJICHBI
cT. 220 I'TIK P®, 1 uX MOKHO TIOAECIUTH HA ABE TPYIIIbI:

1. O6cTosITENHCTBA, CBUAETEIBCTBYIONTNE 00 OTCYTCTBUM Y UCTIIA (3asBUTE-
JIs1) TIpaBa Ha MPEAbIBIICHUE UCKa — JIEJIO HE TTOJJICKUT PACCMOTPEHUIO B MOPSIAKE
TPaXXIaHCKOr'0 CYAONPOU3BOICTBA IO OCHOBaHUAM II. 1, 4. 1 c1. 134 I'TIK (3asBie-
HUE MOJICKUT Pa3pellCHUI0 B UHOM CYJCOHOM MOPSIJIKE; 3asiBICHUE MOJAaHO B 3a-
IIUTY TPaB W UHTEPECOB JPYrOro JHIA, TOCYJAAPCTBEHHBIM OPraHOM, OPraHOM
MECTHOTO CAaMOYMPABIIEHUS, TPAXIAHWUHOM, KOTOPBIM 3aKOHOM TAaKOro IIpaBa
HE MPEIOCTABIICHO; B 3asIBJICHUH, MOJIAHHOM OT COOCTBEHHOTO MMEHH, OCIapHBa-
IOTCS aKThl, KOTOPHIE HE 3aTParvBalOT MpaBa U HWHTEPECHI 3aABUTENS), UMEETCA
BCTYTIMBIIIEE B 3aKOHHYIO CHITY PEILICHUE Cy1a WM TPETEHCKOro Cy/ia Mo TOXKIECT-
BEHHOMY HCKY, CMEPTb OJHOW W3 CTOPOH WJIM JUKBHUJIAIMS IOPUIUIECKOTO JIUIIA,
€CJId MIPABOOTHOILIEHUE HE JOMYCKAET MPABOMPEEMCTBA (€CIM OHU UMEIH MECTO
JI0 BO30Y>KJIEHHUS TIPOM3BOICTRA I10 J1eiy — a03. 2, 3, 6, 7 c1. 220 I'TIK P®.

2. O0OCTOSATEIHCTBA, BO3HHUKAIOIIME TIOCTE BO3OYKICHHM Jella U CBHJC-
TEJILCTBYIOIIME O JIMKBUJIAIIMK CIIOPA — KCTEIl OTKA3aJICs OT UCKA, U OTKa3 Mpu-
HAT CYJOM, CTOPOHBI 3aKJIFOUUIIM MUPOBOE COIJIAIICHUE, U OHO YTBEPXKACHO CY-
JIOM, CMEPTh OAHOM M3 CTOPOH WJIM JIMKBHUIALIUSI FOPUIUYECKOTO JIUIIA, €CIU Mpa-
BOOTHOILIEHHE HE JOIYCKAET MPABOMPEEMCTBA (€CIIM OHM UMEIM MECTO IOCHe
BO30OY>IeHHs nena) ab3. 4, 5, 7 cr. 220 T'TIK PO.

[IpekpatuTh IPOU3BOJCTBO IO JIETY MOKET HE TOJIBKO CyJl EPBOM MHCTaH-
[IMW, HO TaKXE W aneJUSIIIMOHHOM, KAaCCAllMOHHOM, HAJ30pHOM HMHCTAHILIMMN. YKa-
3aHHbIE B CT. 220 I'TIK P® ocHOBaHMs IpeKpaleHus: MPOU3BOACTBA 10 JENy MpH-
MEHSIIOTCS HE TOJbKO B MICKOBOM IPOU3BOJICTBE, HO U B MHBIX BHUAX CYIOMPOU3-
BozcTBa. [[pOM3BOACTBO MO A€My MpeKpaniaeTcs ONPEAEIEHUEM CyJia, B KOTOPOM
YKa3bIBA€TCS, YTO MOBTOPHOE OOpaIllEHUE B CY/ C TOKIACCTBEHHBIM HCKOM HE JI0-
nmyckaercs. B To e BpeMsi ClieyeT Y4UTBIBATH PSAJl OOCTOSITENBCTB: Cyl OOIIei
IOPUCAMKIIMN HE MOXKET MPEKPATUTh MPOU3BOJICTBO IO JIey B TOM Ciy4ae, eCiu
pelieHre Mo TOXKISCCTBEHHOMY HCKY OBUIO BBIHECEHO apOUTPaKHBIM CYAOM; IO-
CJICJICTBUS TIPEKPAILIEHHUS POU3BOJICTBA 10 JIETY B CBSI3U C OTKAa30M KCTIIA OT UCKa
KacaroTcs TOJBKO UCTIIA; €CJIA MPOU3BOJICTBO IO AEITy MPEKPAIIEHO B CBSI3U C TEM,
YTO 3asBJICHUE MOJAHO B 3aILUTY MpaB U UHTEPECOB JPYTOro JIUIA, OPraHOM BIa-
CTH, TPAKIAHUHOM, KOTOPHIM 3aKOHOM TAaKOTO TpaBa HE MPEIOCTaBJICHO, JIUOO
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B 3asBJICHUH, TIOJIAHHOM OT COOCTBEHHOTO MMEHH, OCIApPUBAIOTCS aKThl, KOTOPHIE
HE 3aTparuBaroT IpaBa M MHTEPECHl 3asBUTENIS, TO 3alPET Ha MIOBTOPHOE oOpariie-
HHUE B CyJl KacaeTcsl TOJbKO 3asiBUTENICH, a He MpeAroaraéMbiX CyObeKTOB CIIOp-
HOT'O MPABOOTHOIICHUS (CTOPOH).

Ocrapnenue 3asBJIeHUA 0€3 PacCMOTPEHHS — OJHA U3 (GOPM OKOHUYAHHS
nena 06e3 BBIHECEHUS PEIICHHsI, HE MPENSATCTBYIONMIAs TTOBTOPHOMY OOpAITICHHUIO
B Cy/ C TOXJCCTBEHHBIM HCKOM. [laHHas Qopma MnpuMEHsIeTCs, Kak MpaBHIIO,
BBUIy HapyIICHUs] 3aWHTEPECOBAHHBIMHU JIMIIAMH YCIOBUM peaju3alvu IpaBa
Ha oOparreHue B CyI.

OcHoBaHUSI OCTaBJICHUS 3asIBICHUS 0€3 pacCMOTPEHUS! MPETYyCMOTPEHBI
cT. 222 I'1IK P®, nx M0OKHO NOAPA3IEIUTh Ha CIEIYIOLIUE TPHU TPYIIIIHL:

1. O6cTosATENBCTBA, KOTOPHIC CYIIECTBOBAIM B MOMEHT BO30YXKIEHUS Jie-
na — a63. 2—5 c1. 222 T'TIK P® — uctiioM He coOIt0/IeH J0CY1eOHBIN TOPSI0K
YpETyJIMPOBaHUSI CIIOPOB; 3asBJICHHUE MMOJAaHO HEJIeeCIIOCOOHBIM; 3asIBJICHUE T10]I-
MACAHO HE YIOJHOMOYEHHBIM JIMIIOM WM JIMIIOM, HE UMEIOIIUM IIPaBO Ha €ro
MpEAbSIBICHUE; B MPOU3BOJICTBE CyJla UMEETCS JIe710, BO30YKICHHOE TI0 TOXKJIEe-
CTBEHHOMY HCKY.

2. OOCTOATENHCTBA, BO3HUKIIHME TOCIE BO3OYKIEHHUS Jeiia U CBUICTCIb-
CTBYIOIIUE O TOM, YTO CTOPOHBI HE UCHOJIHAIOT BO3JIOKEHHBIE HA HUX MPOLIECCY-
abHBIC 00s13aHHOCTH — a03. 7, 8 c1. 222 I'TIK P® — cTOpoHBI, HE MPOCUBIIIHE
O PACCMOTPEHHH JIeJIa B UX OTCYTCTBUE, HE ABWJIMCH IO IOBTOPHOMY BBI30OBY; UC-
TEIl HE SIBUJICS 10 MOBTOPHOMY BBI3OBY, a OTBETYHMK HE TpeOYyeT pacCMOTpEHUs
Jiena 1o CyIIECTBY; onpeieJieHue 00 OCTaBICHUU 0€3 paCCMOTPEHHS MOXKET ObITh
OTMEHEHO CYIOM, €CIIU OJIHA U3 CTOPOH JOKAXXET YBAKUTEILHOCTh IPUYHUH CBOCH
HESIBKM U HEBO3MO>XHOCTh CBOEBPEMEHHOTO COOOIIEHUS UX CYTY.

3. Nmeertcs cornaieHue o rnepenave cropa Ha pacCCMOTPEHHUE U Pa3peIieHre
TPETEUCKOro Cy/Ja, U OT OTBETYMKA /10 Hayala pacCMOTPEHHUs JIeJia MO CYIIECTBY
MOCTYMUJIO BO3PAKEHUE OTHOCHUTEIILHO PAacCMOTPEHHS Cropa B cyme — ao3. 6
ct. 222 TTIK P®, x0T Takoe COralmeHne MOXET ObITh 3aKJIIOYEHO CTOPOHAMH,
KaK 10, TaK W TOCJie BO3OYXKJIEHUs Jiea, 0 TOTo, Kak CyJ yAaJuTCs B COBEIa-
TEJIbHYIO0 KOMHATY, TEM HE MEHEE CYJ] MOXKET OCTaBHUTh 3asiBJICHUE 0€3 paccMOTpe-
HUS TOJBKO MPY HAJIMYUU JIBYX YCIIOBUM: 1) cornaiieHus o mepeaaye Jena Ha pac-
CMOTPEHHUE TPETEHCKOro Cy/ia M 2) BO3PaKEHHsI OTBETYMKA O PACCMOTPCHUH CIIOpa
B Cy/JIe, KOTOPOE MOCTYIUJIO JIO Hayajla PaCCMOTPEHUS JIeJia 0 CYIIEeCTRY.

O06 ocTaBieHuU 3asBIeHUS 0€3 PACCMOTPEHUSI CYJl BBIHOCUT OTIPEIEIICHHE,
KOTOPOE HE MPEMITCTBYET MOBTOPHOMY OOpAIlEHUIO B CYJI, IOATOMY B OMpeJie-
JICHUH JOJIKHO OBITh YKa3aHO, KaK YCTPaHUTh 00CTOSATEILCTBA, PEMATCTBYIOIITHE
paccmoTpennio jaena — cr. 223 T'TIK P®. Tlocne Toro, kak 3TH 00CTOSTENHCTBA
OyAyT yCTpaHEHBI, 3aMHTEPECOBAHHOE JIMIIO BIPAaBE BHOBH OOPATUTHCS C 3asiBlie-
HHEM B O0IIIEM MOPSIIKE.

KoHTpoJbHbIE BOIPOCHI:
1. 3HaueHue U MOPSIIOK CyIEOHOTO Pa30NpPaTETbCTBA.
2. [TogroroButenpHas 4acTh CyAeOHOTO pa30upaTeNbLCTBA.
3. PaccmoTtpenue iena o CyIecTBy.
4. CyneOHble ITpeHus.
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5. BeiHecenue u oObsBICHUE PEIICHUS.
6. BpemeHHast ocTaHOBKA Cy/IeOHOTO pa30MpaTenhCTBa.
7. OKOHYaHME TPAKIAHCKOTO Jiea 0e3 BEIHECEHMUSI PEIICHUS.

§ 12. [locTaHOBJIeHUS CYy/Aa EPBO MHCTAHIIUH

|. [locTaHoBNEeHUsT CyAa MEPBOM HMHCTAHIIMU BBIHOCSTCS CyJaMH BCeX
YPOBHEM, paccMaTpUBAIOIIMX Jiea MO MEePBOM MHCTAHIMU, STH aKThl MPABOMPU-
MEHEHUS SBJSIFOTCS 00s3aTeIbHBIMU JIJIST UCTIOTHEHHSI W BEIHOCATCS B yCTAHOB-
JIEHHOM 3aKOHOM TIpolieccyaibHOU Gopme.

K mocranoBneHusiMm cyga MepBOMl HMHCTAHIIMU OTHOCSTCS: 1) perieHue;
2) 3a04HOE pelieHue; 3) onpeencHue; 4) cyaeOHbIi IPHUKa3.

Pemienne — 3T0 akT mpaBoCyausl, KOTOPBIM pa3pelIaeTcs Cop Mo CyIe-
CTBY. 3a0YHBIM PEIICHUEM TAKXKE PAa3pElIaeTCsl CHOp MO CYIIECTBY, HO OHO BbI-
HOCHUTCSI B paMKaxX 3a04YHOW MPOUEAYpPHI, T. €. B OTCYTCTBUE OTBETUYMKA, 3a0UHOE
perieHue ob6agaeT oObIYHOM CTPYKTYpol perieHust cyaa. CyneOHbIN MpUKa3 BbI-
HOCHUTCSI B paMKax YIPOILIEHHON MPOLEIypbl IPUKA3HOTO MPOU3BOACTBA, €IUHO-
JMYHO cynbed 0e3 cyneOHOoro 3acefanusi, 00IaaeT HHOW CTPYKTYpPOM, HEXeNTu
pelIeHne, a TAkK€ HOCUT CHJTYy MCIOJIHUTENbHOrO Jncta. OnpeneneHue npyHU-
MaeTCsl HCKIIIOYMTENBHO 10 MPOLECCYalbHbIM BOMNpPOCAM, HE 3aTparuBarOlIIM
CyLIECTBa pacCMaTPUBAEMOTO Jea.

Pemienue cyga — 3TO mpoueccyanbHbId TOKYMEHT, pa3pellaroniui JIem0
Y BOCCTAaHABJIMBAIOIINI HAPYIIICHHBIE MPaBa, BBIHECEHHBIN Cy/IOM B YCTaHOBJICH-
HOM 3aKOHOM ITpOLIeCCyalibHOM (popMe Ha OCHOBE PACCMOTPEHUS Jiefia Mo CyIile-
CTBY.

Il. CyneOHoe penieHne BBIHOCHTCA MOCHE BO30OYXKIEHUS CyIeOHOro aena
Y 110 UTOTaM PAcCMOTpeHus Jena no cyuiectBy. CyaeOHoe pelieHrue BhIHOCUTCS
nMmeHeM Poccuiickon @eaepanuu, 1 3TUM aKTOM OCYILECTBIISIETCA 3alllUTa Hapy-
IIEHHOTO WK ocrnapruBaeMoro mnpasa. CyneOHoe pellieHue SIBIIIeTCs BaXKHEUITUM
aKTOM TPaBOCYMS, MOCJIe MPUHATUS KOTOPOTO MPABOOTHOIIIEHUE MpUOOpeTaeT
CTPOTYIO ONIPEICTICHHOCTh, YCTOMYHUBOCTH, 00IIE00s13aTEIbHOCTh, HIMEHHO B 3TOM
Y COCTOMT MPABOBOE 3HaUeHHE cyAeOHoro pemienus. CyaeOHoe pelieHre BhIoJI-
HSET BXXHEUITYIO0 (YHKIIMIO TPABOCYAUSI — BOCIUTHIBAET IPaKIaH B JyXe yBa-
KEHUS K 3aKOHY, CIOCOOCTBYET IMPEOJOJIEHUIO MPABOBOI0 HUTMIIM3Ma, IpOIa-
ra”jie Mpasa, sIBJISICTCA aKTOM IMPUMEHEHHUS PaBa.

ConepkaHue CyJaeOHOTO PeIIeHUs COCTOMT M3 YEThIPEX YacTei: BBOJHOM,
onucaTesIbHONW, MOTUBUPOBOYHOM U pe3oatoTuBHOM (cT. 198 I'TIK PD).

BBoaHas yacTth I0DKHA COJepKaTh YKa3aHUE HA BPEMS U MECTO BbIHECE-
HUS CyIeOHOTO pellleHus], HAMMEHOBaHUE M COCTaB CyJa, yKa3aHUE Ha CeKpeTaps
CyIeOHOTr0 3ace/laHusl, COCTaB yYacCTBYIOIIMX B JI€JI€ JIMII, IPEAMET CIOpa MM 3a-
SIBIIGHHOTO TPEOOBAHUSI.

B onmcatensHOM YacTu M3NararoTcsi 0OCTOSITEIBCTBA JIefIa TAKUM 00pa3oM,
KaKUM UX TMPEACTABUIM CTOPOHBI. TpeOoBaHUs UCTIA U UX 0OOOCHOBAHUS, OTPa-
JKAeTCs M3MEHEHUE MCTIIOM CBOMX TpeOOBaHMM, YMEHBIIIEHUE WIM YBEIUYCHUE
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CYMMBbI ucka. Bo3paxeHnust oTBeTUMKa U UX 0OOCHOBAaHKE, OTHOIIIEHUE OTBETUYHKA
K UCKOBBIM TpeOOBaHUSIM. YKa3bIBaeTCA TaK )K€ MU MHEHHUE JIPYTUX JIMILI, y4aCTBY-
IOLIUX B JIEJIE.

B MOTHBHPOBOYHOI YacTu OOCTOSITENBCTBA M3JIAralOTCA TAK, KaK MX yCTa-
HOBHJI CyJ. AHATM3UPYIOTCS JTOKA3aTeNbCTBA 10 JIENy, ONPEAEISIOTCS MOJIexKa-
1€ MPUMEHEHUIO HOPMbI MaT€pPHAIBHOIO MIPaBa, JAETCSA UX TOJIKOBAHUE, B MOTH-
BHUPOBOYHOM YaCTH JOJDKHO COJIepKaThes (haKTUUECKOE U MpaBoBOE 0OOCHOBAHUE
BBIBOJIOB cyjia 1o jeny. Cya He BO BCeX ClIydasix MOJAPOOHO M3J1araeT MOTUBUPO-
BOUHYIO YaCTh: €CJIM OTBETUMK MTPU3HAET UCK, TO B MOTUBUPOBOYHOM YaCTH MPOCTO
YKa3bIBAETCS, YTO OTBETUYHMK MPU3HAI UCK U YTO CYJI MPUHSII 3TO MPU3HAHUE; €CITU
ObUT TPOMyIIEH CPOK KCKOBOW JaBHOCTM WJIM CpPOK OOpalleHus B CYI,
TO B MOTMBUPOBOYHOM YacTU ApPYyrue OOCTOSTEIbCTBA JieNa HE YCTaHABIUBAIOTCA,
CyJl MPOCTO YKa3bIBAET Ha HEYBAXKUTEIBHOCTh MPUYMH MPOIYCKA STHX CPOKOB;
pelIeHust CyJla O PacTOP>KEHUU Opaka MOTYT COCTOSATH TOJIBKO W3 OINHUCATEIbHON
Y PE30JIIOTUBHON YacTel (B TOM cilydae, ecid 00a Cynpyra COrJIaCHbI Ha pa3Boj).
CocraBieHre MOTUBHUPOBOYHOW YacTU MOXKET OBITh OTJIOKEHO Ha CPOK He OoJiee
YeM Ha ISATh JHEW CO JTHS OKOHYaHMs pa30MparenbCcTBa JIENa, HO PE30JIIOTUBHAS
YacTh pEUICHUs JOJDKHA OBITh OOBSIBIIEHA W MOANHMCAHA BCEMHU CYAbSIMHU B TOT
JIeHb, KOTJIa 3aKOHYMJIOCh Pa30MpaTenbCcTBO Aea. Bee mpoueccyanbHble CpOKH —
CPOK BBICBUTKM KOIUW PEIICHUSI YYaCTBYIOIIMM B JI€JI€ JIMIaM, CPOK arleJUIsIHOH-
HOT'O 00’KaJIOBaHMS TEYET C MOMEHTA BBIHECEHHUSI PEIICHHUsI B OKOHYATEIbHOU (op-
M€, T. €. C MOMEHTa COCTaBJIEHHsSI MOTHBUPOBOYHOM YacTH.

B pe30110TUBHOM YacTh COAEPKUTCS BBIBOJ CyJla 00 YAOBJIETBOPEHUH HCKa
WK 00 OTKa3€ B UCKE MOJIHOCTHIO MJIM YaCTUYHO. Bce 3Tu BBIBOJIbI TOJKHBI JIOTH-
YECKH BBITEKATh U3 YCTAHOBJIEHHBIX B MOTUBHUPOBOYHON YacTH OOCTOSTENBCTB JIe-
na. Pe3omoTuBHas yacTh GOPMYIUPYETCs YETKO, SICHO U JJaKOHUYHO. CyJl yKa3bl-
BAET, KaKUe KOHKPETHBIC JICMUCTBHUS KTO JOJDKEH COBEPIIUTh, B UbIO TOJIb3Y U B Ka-
KOM CPOK, KOMY U B U€M OTKa3aHO, 00s3aTeIbHO paCIIPEACIsIOTCs CyIeOHbIe pac-
XOJbl. 37IECh K€ YKa3bIBAIOTCS CPOKHM OO0KaloBaHUs cyneOHOro pewmenus. Ecimu
CyJl pelaeT BOIPOC O HAJTMYMHU WM OTCYTCTBUU MPABOOTHOILIEHUS, TO OH JIOJDKEH
B PE30JIFOTUBHOM YacTH yKas3aTh MPABOBBIC MOCIEACTBUS, KOTOPHIC BICYET TAKOE
npu3HaHue. Eciau cya mpuier K BBIBOMY, YTO IO YAaCTH MCKOBBIX TPeOOBaHUH TPO-
W3BOJICTBO TOJJICKUT TMPEKPAIICHUIO WM 3asBIICHHE JODKHO OBITH OCTaBJICHO
0€e3 pacCMOTpEHMSI, TO OH BBIHOCUT 00 3TOM onpezeNieHre. B pe301IoTHBHON YacTH
CyJl TaKe yKa3bIBAE€T O HAJIOKEHUH OOECHEeUMTENbHBIX MEp, OTCPOYKE WM pac-
CpOYKE HCIIOJIHEHUSI CyACOHOTO pelieHus, 00 0OpallleHuu PElIeHrs K HEMeJIeH-
HOMY HCIIOJTHEHHUIO. B TOM ciiydae, eciu B X0/i€ CyAONpPOU3BOACTBA ObLIO 3asiBie-
HO HECKOJIbKO TPeOOBaHWM WMJIM BCTpEYHOE TpeOOBaHUE, TO CYIl B PE30JIFOTUBHON
YaCTH JIOJDKEH JaTh OTBET HA KaXI0€ U3 3asBJICHHBIX TPEOOBAHUH.

I1l. BeineceHHOE CyneOHOe pelleHre JOJDKHO ObITh 3aKOHHBIM M 00OCHO-
BaHHBIM, HECOOJIIOJICHUE ITUX TPEOOBAHUH BJICUET €r0 OTMEHY.

3aKOHHOCTh PELIEHUs CyJa 03HA4aeT, YTO OHO BBHIHECEHO B COOTBETCTBUU
C HOPMaM# MaTePUAILHOTO U MPOIIECCYATBHOTO TIpaBa. 3aKOHHBIM PEIIEHUE Cya
OyzZeT B TOM ciy4ae, ecii coOutoieHs! cneaytonue npasuia cr. 330 ['TIK PO:
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1) cyn nmpaBUIIBHO MPUMEHWIT HOPMBI TIPaBa, T. €. IPUMEHHI TOT 3aKOH, KO-
TOPBINA MOJJIEKUT MPUMEHEHHIO, TIPABUIIBHO €r0 UCTOJKOBAJI, MCTIOIb30BaJl HOPMBbI
JIEMCTBYIOIIETO 3aKOHO/IATENTLCTBA, COOTBETCTBYIOIIEH IOPUIUUYECKOMN CHJIbI;

2) IpY IPOTHBOPEYHMH TIPABOBBIX HOPM, HCIIOJIB30BaJ 3aKOH, KOTOPBIH
MMeEeT HauOOJIbIIYIO FOPUIMYECKYIO CUTTY;

3) IpH OTCYTCTBUU MPABOBBIX HOPM CYJI PUMCHHJI aHAJIOTHIO 3aKOHA WITH
npaBa;

4) mpy MPOTUBOPEUMH HAIMOHAIBHOTO 3aKOHOJATEIbCTBA MEXTyHAPO/I-
HOMY CY/JIl IPUMEHUI HOPMY PAaTUPUIIMPOBAHHOTO MEXKIYHAPOTHOTO JOTOBOPA,;

5) HapyIIeHUEe HOPM IPOIECCYAIbHOTO IpaBa ITOBJICYET HE3aKOHHOCTH
TOJIbKO B TOM CJIy4ae, €CJIM 3T HapyUICHUS MOTJHU MPUBECTH K MPUHATUIO HE-
MIPABIJIBHOTO PEIICHUS, B TO K€ BPEMs CYIIECTBYIOT 0€3YCIIOBHBIE MPOIIECCyalThb-
HbIC OCHOBaHMS I OTMEHBI cyjaeOHoro pemieHuss — 1.4 ct. 330 T'TIK PO,
HaIpUMep, paCCMOTPEHUE Jiea CyIOM B HE3aKOHHOM COCTaBe, HapyIlIEHUE mpa-
BUJI SI3bIKA CYJONPOU3BOJICTBA U T. [I.

O060CHOBaHHOCTH CYACOHOTO PELIEHUS — 3TO COOTBETCTBHUE BHIBOJIOB Cy/1a
00 00CTOATENLCTBAX JieJIa JCHCTBUTEIBLHBIM B3aUMOOTHOIIICHUSIM CTOpoH. O00cC-
HOBaHHBIM IIPU3HAETCS PEIICHKE, B KOTOPOM:

1) cyn He BBIIIEN 3a TPEIebl 3asBICHHBIX TPEOOBAHHM, 3 UCKITIOYCHUEM
CJIy4aeB, KOT/1a 3TO MPSAMO MPELYCMOTPEHO 3aKOHOM,;

2) pellieHue OCHOBAHO TOJILKO Ha TE€X JI0Ka3aTeNIbCTBAaX, KOTOPHIC OBbLIH
HCCJIEI0BAHbI CYJI0M;

3) cyJ TIOJHO OMPEIENTIT KPYT HCKOMBIX (PaKTOB (MPEIMET JTIOKa3bIBAHUS ),
MMEIOIIUX CYIIECTBEHHOE 3HAYCHHE ISl JIea, U O HAJIMYUK WM OTCYTCTBUM KaXK-
JIOTO U3 HUX B OTAEIBHOCTH BBICKA3aJl CBOE CYKICHUE B PELICHUH, OIIPEIEITIII, Ka-
KHE JI0Ka3aTeNIbCTBA 00J1a/1at0T PU3HAKAMU JIOITYCTUMOCTH U OTHOCHUMOCTH.

CrnenyeTr 0OpaTuTh BHUMAHUE, YTO 3aKIIOUYEHUE IKCIIEPTa HE SBIISETCS UC-
KJIFOUUTEITLHBIM CPEICTBOM JIOKA3bIBAHUS U OLIEHUBAETCS B COBOKYITHOCTH C APY-
rMMU JI0OKa3aTelbcTBaMu. Kpome TOro, oleHKa 3akJIFOUEHHUs IKCIepTa JOJIKHA
OBITH MOJHOCTHIO OTPAXKEHA B PEIICHUU, CYJ YKa3bIBACT, HA YeM OCHOBAHBI BbI-
BOJIbI DKCIIEPTA, BCE JIU MaTepHalibl ObLIIM MUCCIIEIOBAHbI, IPUHATHI BO BHUMAHUE,
a TAK)KE MOTHUBBI, 110 KOTOPBIM CYJl COTJIACEH WJIM HE COTJIAaCeH C 3aKIIF0UECHHUEM
AKCIIEepTA.

[ToMrMO 3aKOHHOCTH M OOOCHOBAHHOCTU K CYJCOHOMY PELICHUIO TPEIb-
SBJISIFOTCSL U WHbIE TPEOOBAHUS: OMPENEIEHHOCTh, OE3yCIIOBHOCTh U IMOJIHOTA.
OmnpeneneHHbIM pellieHre cyaa OyAeT, €ClIM YETKO PEIIeH BOMPOC OTHOCUTEILHO
COJIEp>KaHusl TIPaB M 00sI3aHHOCTEW CTOPOH, CyJl HE MOKET NMPUHSATH aJbTepHa-
TUBHOTO PEIIEHUS, XOTs 3aKOH MPETyCMaTPUBAET BO3MOKHOCTh BhIHECEHUS (ha-
KyJIbTaTUBHOTO pEIIEHUS. be3yCIOBHOCTh 3aKIHOYAETCS B TOM, UYTO B PE3OJIIO-
TUBHOM YaCTH PEIICHUS] HE MOXKET ObITh YKa3aHO Ha BO3MOKHOCThH UCITOJTHCHUS
pelIeHusl B 3aBUCUMOCTH OT HACTYIUICHHS KaKUX-TM00 ycioBuid. [TonHbIM sIBIISI-
€TCsl TO PEIICHUE, B KOTOPOM JIaHbI OTBETHI HA BCE 3asBJICHHBIC TPEOOBAHMUSI.

Ananu3 cyeOHON NMPaKTUKU U CyJeOHBIX OIMOOK, MPU BRIHECEHUH pellie-
HUS1, TIO3BOJISIET MPUNTH K BBIBOJLY, YTO HA TIEPBOM MECTE CTOSIT HAPYIICHUS TIpa-
BUJI MOJICYAHOCTUA U TOJBEJOMCTBEHHOCTH, Ha BTOPOM — HApYILICHUS MOPSAKA
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M3BEIICHUS JIML, YYaCTBYIOLIUX B J€JI€, HA TPEThEM — HAPYILIEHUS CTPYKTYPBI
CyJIE€OHOTO pelieHus, HallpuMep, OTCYTCTBUE MOTUBHUPOBOYHOM YacTH UJIU €€ He-
MOJIHOTA, Jajee UAYT TAKXKE YacTO BCTPEUAIOIIMECS HAPYIICHUS IPaBU JOKa3bl-
BaHUs (HEMPaBWJIBHOE pacrpeeiicHne OpeMeHU TOKa3bIBaHUs, HEBEPHOE OIpe-
JIeJICHUE MpeIMeTa JOKa3bIBaHUS U T. I1.).

IV. Ilocne BhIHECEHMS pEIIEHUs CyJ HE BIPAaBE €ro U3MEHHUTh WM OTME-
HUTh, 3TO MPaBWJIO TapaHTHPYET CTAOUJIBLHOCTh BBIHECEHHOI'O DPEILCHUS U €ro
HEU3MEHHOCTb, XOTSI B CTPOr0 OFPAHMYEHHBIX 3aKOHOM CIy4asiX CyJ MOXET JI0-
MOJIHUTH U Pa3bCHUTH CyIeOHOE PEIlICHUE, a TAKKE UCIIPABUTh OMUCKHU U apud-
METHUYECKHE OITHOKH.

JIOMOTHUTENBHOE PEIICHUE MOXET ObITh BHIHECEHO I10 MHUIIMATHBE CyAa
WJIM CTOPOH B TOM CIIy4ae, €CIIu:

1) Mo KakOMy-TO W3 3asBIICHHBIX TPEOOBAHUI Cy/l HE J1ajl OTBETAa B BhIHE-
CEHHOM pEIICHUY;

2) pa3pelivB Crop o MpaBe, CyJ He yKasajl pa3Mep MPUCYKICHHONH CyM-
MBI, UMYIIIECTBO, TIOJJIEXKAIICE TIepeaayde, Wi ACUCTBUE, KOTOPOe 00s3aH COBEp-
IIUTh OTBETUUK;

3) cyn He pa3permi Borpoc o cyaeoHbix pacxonaax (ct. 201 I'TIK P®D).

Bormpoc 0 BeIHECEHNH AOTIOJHUTEIBHOTO PEIMICHUS MOXKET OBITh ITOCTABJICH
JI0 TOTO, KaK pellIeHue BCTYIUT B 3aKOHHYIO CHITY, €CITH pellieHre 00>KaloBaHO —
JI0 BBIHECEHHS] COOTBETCTBYIOILETO TOCTAHOBJICHUS alleJUILIMOHHON NHCTaHIIUEH,
MPOITYIIECHHBIN M0 YBAKUTEIHLHON MPUYMHE CPOK HA 00KAJIOBAHUE TAKKE MOXKET
OBITh BOCCTAHOBJICH.

[Ipu BbIHECEHUM TOMIOJHUTEIBLHOTO PEIICHUS CYJl MOYKET UCXOJIUTh TOIBKO
13 00CTOSTENILCTB, PACCMOTPEHHBIX Ha CYJ€OHOM 3acedaHHH, BOCIIOJHUB HEO-
CTaTKA OCHOBHOI'O pelieHUs. /[OMOJHUTEIbHOE PEIICHHE BBIHOCHTCS B TOM K€
COCTaBe Cy/ia, U OHO SIBJIIETCS CaMOCTOSATEIbHBIM OOBEKTOM ISl 00KaTIOBAHUSI.
B ToM ciydae, eciau cyd OTKa3ad B BHIHECEHHH JOMOJHUTEIBHOTO pEIICHUS,
TO 3aMHTEPECOBaHHAs CTOPOHA MOXET 3asIBUTh CaMOCTOSITEIbHBIC TpeOOBaHUS
Ha OOIIMX OCHOBAHMUSIX.

B ToM ciyuae, ecnu pelieHHe COACPKUT HESCHOCTH, KOTOPbIE MOTYT 3a-
TPYJIHUTH €0 HUCIOJHEHUE, CYJ MOXET €ro pa3bsCHUTh. PazbiCHUTH pelieHue
CyJl MOKET TOJIBKO 10 MHULIMATUBE JIMI], YYACTBYIOILIUX B JI€JIE, & TAKKE IO 3asB-
JICHUIO CyAeOHOro mnpuctaBa-ucnoaHutens. [lpu pasbsICHEHUM pelIeHUs CyI
HE MOXXKET MEHATh €ro COJIep KaHMs, HO JOJDKEH H3JIOKUTh €ro B 0oJiee SICHOM
dhopme. CpoKOB 17151 pa3bsICHEHUS PEIICHUST HE PETyCMOTPEHO, 3a UCKIIFOUCHUEM
pEIIeHUsT O MPUCYKJICHNUH, KOTOPOE MOKET OBITh Pa3bSICHEHO, €CJIM OHO HE HC-
MOJIHEHO U HE MCTEK CPOK OOpAIEHUS €T0 K UCTIOTHEHHUIO.

HerouHocTH, KOTOpBIE OTPa)KarOTCsl HA BO3MOYKHOCTH PEaN3alld pellie-
Hust — uckaxeHue @. M. O. cropoH, cocraBa cyJa, HENPABWIBHBIM MMOJCYET
CYMM, MOJIJICKAIINX B3BICKAHUIO U T. II. YCTPAHSIOTCS ITyTEM UCIIPaBJICHUS OIU-
COK M apupmernyeckux omnbok. Cpoku ucrpasienus omnook I'TIK PO we npe-
nycMoTpenbl. Cremyer oOpaTuTh BHUMAHUE, YTO apU(METHIECKHE OIMTMOKH MO-
I'yT 3aKJIH0YaThCS B HEMPABWILHOM MPUMEHEHUW IMpaBUJ MaTEMAaTHUKH, €CJIH Ke
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ObUIa HEBEPHO IIPUMEHEHA HOpPMa MpaBa, TO Takas OIIMOKA MOKET ObITh UCIpaB-
JIeHa TOJIBKO B TIOPSAKE 00KAIOBaHMsI CyIE€OHOTO pEIICHUSI.

JIOTIOJTHUTENBHOE PELIEHUE, €r0 Pa3bsiCHEHWE W UCIIPABJICHUE OLIMOOK
IIPOU3BOJUTCS B CyJ€OHOM 3aCeJaHUM C W3BEILIEHUEM JIMILI, YYACTBYIOIIMX B JEIIE,
OJTHAKO MX HESIBKA HE MPEMSTCTBYET PACCMOTPEHHUIO M Pa3peIICHUIO JAHHBIX BO-
IIPOCOB.

V. CyneOHoe pelieHne UCHOIHIETCs MOCIe BCTYIUIEHUS €ro B CHILY, T. €.
10 UCTEYEHUH OJIHOTO MECsIa, HEOOXOIUMOro Al O0XKaJOBaHUS pEIICHUs
B alCJUIIMMOHHOM nopsiake. OQHAKO B HEKOTOPBIX CIIydasX PELICHHE UCIIOJHSA-
€TCsl 10 BCTYIUIEHHUS €r0 B CHITy — 3TO TaK Ha3bIBAEMOE HEMEIJIEHHOE MCITOJIHE-
HHUE. 3aKOH IMpeyCMaTpPUBAET JIBa BHJIa HEMEAJICHHOTO MCIIOTHEHHSI: 00s3aTeb-
HOE U (PaKyJIbTaTUBHOE.

O0s3aTenbHOE UCTIOIHEHUE OCYIIECTBISIETCS B CITydasiX, IPSIMO YKa3aHHBIX
B 3aKOHE, 0€3 CHenuaibHOro OOCYXXICHMs JaHHOro Bompoca, cT. 211 I'TIK PO
IIPEyCMaTpUBAET, YTO HEMEUICHHOMY MCIIOJIHEHUIO MTOIJIEKAT PEILICHUS:

1) 0 B3bICKAHHMH aJTMMEHTOB;

2) 0 BBITUIATE 3apa0OTHOM IJIATHI B TCUYCHUE TPEX MECSIICB;

3) 0 BOCCTaHOBJICHHUH Ha PadoTe;

4) o BKIIOYEHUH TpaxkaannHa P® B crnmcok wn30mparenei, y4acTHUKOB
pedepenayma.

Cnyvan ¢akyIbTaTUBHOIO 0OpallleHusl K HEMEAJIEHHOMY UCIOJIHEHHUIO yC-
taHoBieHbl CT. 212 T'TIK, korma cyn mo cBOeMy YCMOTPEHMIO, NpPU HAIAYUU
POCHOBI MCTLA, PEIIAET BOMPOC O HEMEIJIEHHOM HCIOJHEHUM pEUIeHUs CyJa,
€CJIM BCIIEACTBHE OCOOBIX OOCTOATENBCTB 3aMEJIEHUE HCIIOJIHEHUSI MOXKET IpH-
BECTH K 3HAUUTEJILHOMY YLIepOy AJIsi B3bICKATENsl WM UCIOJHEHUE MOYKET OKa-
3aThCsl HEBO3MOXKHBIM.

Bompoc 0 HEMEUIECHHOM HCIIOJIHEHUH PAacCMaTpUBAETCsl OJAHOBPEMEHHO
C BBIHECEHUEM pEelIeHHUs], TM00 OTAENIbHO, HO TOT/1a Ha3HAvYaeTcs cyaeOHoe 3ace-
JTAHUE C U3BEILEHUEM JIML, YYaCTBYIOLUIUX B JI€Jie, HESIBKA KOTOPBIX HE MPEIAT-
CTBYET PAaCCMOTPEHHUIO 3TOTO BOIPOCA.

OTcpouka WM paccpoyka MCHOJHEHUS PELIECHUs] MOXET OBbITh OCYIIECTB-
JeHa N0 MHUIMATUBE YYaCTBYIOIIMX B JIeJIe JIUL JIMOO MO 3asBJICHUIO CY1eOHOr0o
IIPUCTABA-UCIIOJIHUTENSL U UCXOAS W3 MMYLIECTBEHHOI'O IOJOXKEHUS CTOPOH —
ct. 203 TTIK II®. Cya HE MOXKET OTCPOYMTH WM PACCPOUYUTH HCIIOJHEHHE
1o cBoed nHuLuatuBe. OTCPOUYKA UCTIOTHEHUS PEIICHUS 3aKIII0YAeTCsl B IEpEHe-
CEHUM CPOKa €ro MCIOJIHEHHS, pacCCpOUYKa — B YCTAHOBJICHHE MEpUO/a, B Teue-
HUU KOTOPOTO JOJT BO3MEIIAETCS NMEPUOJINYECKUMU IIJIaTeKaMU B CPOKH, yCTa-
HOBJICHHBIE CyJIOM. Paccpouka BO3MOXHa TOJIBKO B TOM CIIy4dae, €CJIH IPEeaMET
VICIIOJIHEHUS JIETIUM.

N3menenue criocoba v mopsiika UCIOIHEHUS PEIICHUSI BO3MOXHO TOJIBKO
10 3asIBJICHUIO JIMII, Y4aCTBYIOIIUX B Jejie JUOO cyaeOHOro mpHcTaBa-uCIoJI-
Hutesnd. [Ipu u3mMeHenuu crnoco0a MCIOJIHEHUS PEIICHUS CYJ MOKET 00s13aTh Te-
penath MpeiIMeT, a €C 3TO HEBO3MOXKHO, TO TOrJa Cya OOS3bIBACT B3BICKATh
orpeneneHHyo cymmy. Ilpu u3mMeHeHnn mopsaka cya MOXKeT 00s3aTh CHayaja
nepeaaTh Belllb, a IOTOM MPOU3BECTU €€ PEMOHT UM Ha00O0pOT.
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Heo0xonuMocTh MHAEKCAIIMU B3BICKMBAEMOW CYMMBbI CBSI3aHA C TEM, YTO
C MOMEHTA BBIHECEHUS PEILICHUS U JI0 €T0 HCIIOJIHEHUSI MOXKET MPONTH JIUTEIb-
HBIM Tiepuoj; BpeMeHU. WHaekcanuio CyJ MOXET IMPOU3BECTH IO 3asBICHUIO
B3BICKATENSI WA JOJDKHUKA, MHICKCUPYETCA CyMMa Ha J€Hb UCIOJIHEHUS pellie-
Husa. MHaekcaluss — BO3MEIICHHE KPEAUTOPY MOHECEHHBIX MM YOBITKOB B pe-
synbrare uHGIAMu (oOeciieHnBanms IeHer). Bonpoc 00 WHACKcAIMu paccMart-
puBaeTcsi Ha cyyieOHOM 3acenaHuu. MHaekcausi Bcerja Mpou3BOJIUTCS Ha JIEHb
UCIIOJIHEHUS PEILICHUs, C MOMEHTa BhIHECEHUS peleHus. Henb3s mpousBecTy nH-
JIEKCAIIMIO0 C MOMEHTA BO3HUKHOBEHUS IIPaBa Ha MIOJIyYEHUE CIIOPHBIX CYMM.

VI. 3akoHHas cuia cyaeOHOro pemeHuss — 3TO Ka4ecTBO CyAeOHOIo aKTa,
B CWJIy KOTOPOTO pEIICHHE MPHOOpeTaeT 00s3aTeIbHOCTh, HEOMPOBEPKUMOCTD,
UCKIIIOUUTENIbHOCTh, UCIIOJIHUMOCTD U MPEIOIUIMAIBHOCTD 110 UCTEYEHUU CPOKa
Ha aneuironHoe ooxanopanue (ct. 13 I'TIK PD).

B cootBercTBuM co ct. 209 I'TIK PO pemienus cyaa BCTynaroT B 3aKOHHYIO
CHJTy T10 HUICTEUEHUH CpPOKa Ha aneuIsIIMOHHOE 00KajoBaHUE, €CITU OHU HE ObLIH
oOxanoBanbl. CpoK Ha aneuIlMOHHOE 00KajlOBAHHUE COCTABISIET OJUH MECSI]
C MOMEHTAa COCTaBJICHHUS PEIICHUS CyJ/la B OKOHYATEIbHOU (hopme.

B cnyyae nmogaun anemissquOHHOM »KaJloObl pelIeHre Cy/a BCTyHaeT B 3a-
KOHHYIO CHJTy TIOCIIE PACCMOTPEHHS CYIOM 3TOH KanoO0bl, eciiu 00xamyeMoe pe-
HIEHUE CyJa HE OTMEHEHO. Eciii ompeneneHueM cyla aneuisiMOHHON WHCTaH-
MM OTMEHEHO WJIM MU3MEHEHO PEIICHUE CyZa MEPBOM MHCTAHIIUU U MPUHATO HO-
BOE PEIICHHE, TO OHO BCTYIAET B 3aKOHHYIO CUiIy HemeieHHO. [locne BeTyme-
HUS B 3aKOHHYIO CHJIY PEIICHHUS CyJa CTOPOHBI, IPYTHE JIMIA, Y4aCTBYIOIIHE
B JIeJie, UX TMPABONPEEMHUKH HE MOTYT BHOBb 3asIBJISITh B CY/I€ T€ )K€ HCKOBBIC
TpeOOBaHUs, HA TOM K€ OCHOBAaHUH, a TAK)KE OCIIAPUBATH B IPYTOM IPaKJaHCKOM
MPOIIECCe YCTAaHOBIIEHHBIE Cya0M (DaKThl M MpaBOOTHOINICHUA. B ciywae, eciu
MOCJIE BCTYIUICHHSI B 3aKOHHYIO CHIIy PEUICHUsl CyJa, Ha OCHOBAaHUU KOTOPOTO
C OTBETUMKA B3bICKUBAIOTCS TIEPUONUYECKUE TIIIATEKU, UBMEHSIOTCS 00CTOSATEIb-
CTBa, BIIMAIOIIME Ha OMpENECTICHUE pa3Mepa IUIaTeked WIM UX MPOJOJDKUTEIh-
HOCTh, Ka)<Jiasi CTOpOHA MyTeM MPEIbsBICHUS HOBOIO HMCKa BIIpaBe TPeOOBATH
M3MEHEHUS pa3Mepa U CPOKOB IIJIATEXKEH.

B noxTtpune oOumm sBisSIeTCS MOCTYJAT, COTJIACHO KOTOPOMY CyneOHOe
pellIeHre 10 UCTEUEHUHU CPOKa Ha ero 00XKaloBaHUE PUOOPETAET CHITY «YaCTHO-
ro 3aKOHa», MOCKOJBKY JUIsl IPOYHOCTH HOPHUAMYECKOTO MOpPsIKa HEOOXOIUMO,
yTOOBI OTHOIICHUSI MEXKAY CTOPOHAMH ONPEISTSUINCh CYIeOHBIM pelIeHUEM
TBEPJIO Y OKOHYATENILHO. 3aKOHHAs CUJIa CyJIeOHOTO PEIICHUs €CTh BbIPAKEHUE
€ro MpaBOBOM OINPENEICHHOCTH, TO3TOMY OHA SIBJISIETCSI HEOTHEMJIEMBIM aTpHOY-
TOM Cy/I€0HOTO PEIICHHUS.

Brigensercs msaTh OCHOBHBIX CBOMCTB Ka4€CTBA 3aKOHHOW CHIIBI CYZI€OHOTO
peLICHHUS;

Heonposeporcumocmsb, Kak CBOWCTBO 3aKOHHOM CHJIbI O3HAYAET, YTO BCTY-
MUBIIIEE B 3aKOHHYIO CHJTy PEIlICHHE CyAa HE MOXKET ObITh OTMEHEHO WJIM U3MEHe-
HO HU CYZIOM, €0 MOCTAaHOBUBIIINM, HU BBIIIECTOSIIIIMM CyJ10M. JIHIIIb B UCKITIOYU-

19 Ppasnanckoe mpoueccyansroe npaso: yue6. / [ox pex. M. C. lllakapsiH. C. 283—
285.
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TENbHBIX CIIy4asiX, MPU CYIIECTBEHHBIX HAPYILIECHUSAX HOPM MaTepUaIbHOrO WIIU
MPOIECCYAIbHOTO TIpaBa HE BCTYIHMBIIEE B 3aKOHHYIO CHIIy CyneOHOE pelleHue
MO>KET OBITh U3MEHEHO WJIM OTMEHEHO B areJUIIIMOHHOM MOPSAKE, a BCTYINHUBIIIEE
B 3aKOHHYIO CWJIy — B KaCCallMOHHOM MOPSAKE WM HOPSAAKE HAA30pa.

Obs3amenbHocmb — 3TO TaKOE CBOWCTBO BCTYNUBUIETO B 3aKOHHYIO CHITY
CyA€OHOTO pEelIeHHs, B CHITy KOTOPOTO ¢ HUM O0SI3aHbI CUUTATHCS BCE CYOBEKTHI
npaBa. CyzaeOHoe pelieHue o0s3aTenbHO IJi BCeX 0€3 MCKIIIOYEHHs] OpraHOB
rOCYAapCTBEHHOU BJIACTH, OPraHOB MECTHOTO CAMOYIPABJICHHS, HOJKHOCTHBIX
JUL, TPaXIaH, OpPraHU3alUil U MOMJICKUT HEYKOCHUTEIbHOMY HCIOJHEHHIO
Ha Bcer Teppuropunt PO 4. 2 cr. 13 I'TIK PO.

Opnaxo B cootBercTBHE C 4. 4 cT. 13 I'TIK 00s3aTensHOCTD CyAeOHBIX TO-
CTAaHOBJICHUI HE JIUIIAeT IpaBa 3aWHTEPECOBAHHBIX JIMI], HE Y4aCTBOBABIIUX
B JIeJie, OOpaTUThCS B CyJl, €CJIM MPUHATHIM CYA€OHBIM MOCTAHOBJIEHUEM Hapy-
HIAI0TCA UX MPaBa U 3aKOHHBIE HHTEPECHI.

HcknrouumensHocms BCTYIIUMBIIETO B 3aKOHHYIO CHITY CYJI€OHOTO peIIeHUs
O3HAYAET, 4TO CyJ HE MOKET JBAXKIbI pa3peniaTb OJAUH U TOT K€ MPABOBOU CIIOP.
Kaxx10e KOHKpETHOE IO pa3pelaeTcss OAUH pas, MMOATOMY CTOPOHBI U IPYTHE,
YYacTBYIOUIME B JeJie JUIa, HE MOT'YT OOpamarbcs B CyZ C TOXACCTBEHHBIMHU
TpeOOBAHUSIMU.

IperoouyuanbHocmob, Kak CBOMCTBO 3aKOHHOM CHJIBI CYJEOHOTO peIlIeHu,
MIPOSIBIISIETCS. B TOM, YTO BCE CYOBEKTHI, KOTOPHIE CTAIKUBAIOTCS C HEOOXOAUMO-
CTBIO MO3HATh (PAKTHI U MPABOOTHOIICHHUS, YK€ YCTAHOBJICHHBIE CYZIOM, OOsI3aHbI
BOCIIPUHUMATH 3TU (paKThl U MPABOOTHOIICHUS U3 CYJEOHOTO PEIICHUS KaK Cy-
HIECTBYIOIIUE W MOJIOKUTh UX B OCHOBY CBOEH JEATEIBHOCTH. B cuiny mperoan-
MAJIbHOCTH CTOPOHBI U IPYTHE, YYaCTBOBABILIKE B JEJIE JIUIA, UX MPABOIPEEM-
HUKH HE MOTYT OCIIApWBATh B IPYTrOM TPa)kAaHCKOM MPOLECCE YCTaHOBJICHHBIE
cynoM (¢akTel | npaBooTHomIeHUsI. CyneOHbIM pelIeHHEM YCTaHABIMBACTCS
MPEIOUIIUATEHOCTE (DAKTOB U MIPABOOTHOIIICHUM, U YYaCTBOBABIIIKE B JIEJI€ JIUIIA
OCBOOOXKIAIOTCS OT UX JIOKa3bIBAaHUS B IPYTOM TPAKJIAHCKOM M apOUTpaKHOM
npouecce. OqHaKo i, He Y4acTBOBABIIMUE B JIEJ€, MOTYT OCIapUBaTh 00CTOS-
TEJbCTBA, YCTAHOBJICHHBIC JAHHBIM CyAIeOHBIM perieHueM 4. 4 ct. 209 T'TIK.

Hcnoanumocms — CBOMCTBO 3aKOHHOM CUJIBI PEILLIEHUS CYJa, O3HAYarolee
00s13aHHOCTh CTOPOH TOJYMHSTHCS HOpMaM TIpaBa, MPUMEHEHHBIM CYJIOM B pe-
nieHu. VICoJIHUMOCTD HE SIBJISIETCS CHHOHUMOM TIPUHYIUTEIHLHOTO UCTIOJTHEHUS
peuienus. [IpuHyauTenbHOe UCHIOTHEHHE — 3TO 00€CIeYeHHe CBOWCTBA MCIIOJ-
HUMOCTH PEIICHUN O MpUCy)kAeHuH. OJHAKO CBOMCTBOM HCIOJHUMOCTH 00Jia-
JAIOT Y PEIIEHUsI 0 MPU3HAHUK, OHU TAKXKEe JOJKHBI ObITh HCTIOJIHUMBI, TOJIHKO
B CHUIy MPUPOIbI TIPABOOTHOIICHUI, COCTABUBIIINX MPEIMET CyneOHoro pa3oupa-
TEJIbCTBA, UX HCIOJHEHUE HE CBA3AHO C IMOHYXKJICHHEM JIPYroil CTOPOHBI K CO-
BEPIICHUIO KAaKOTO-IM0O JCHCTBHUS B MOJIb3Y APYTrod CTOPOHBI. YacTo CBOMCTBO
HCIIOJTHUMOCTH TaKUX PEIICHUN TPOSIBIISIETCS B IEUCTBUSAX OMPEICICHHBIX Opra-
HOB, HE MPUHUMABIINX Y4YacTHUsl B MPOIECce, HO B CHUJIY CBOEM KOMIETEHTHOCTH
BOBJICKAE€MBIX B IIPABOBOM MEXAaHW3M pEAIM3ALMU PEUICHUN O npu3HaHuu. MHO-
I/1a UCTIOJTHUMOCTh OINEPEkKAET BCTYIUICHHE PEUICHUS Cy/la B 3aKOHHYIO CHUTTy —
B CIy4yasix HEMEIJICHHOTO UCIHOJHEeHHs. (OJHAKO HEMEIJIEHHOE WCIIOJIHEHHE
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CTPOMTCSI Ha MPE3yMIIMKU BCTYIUICHUS PEIICHUs B 3aKOHHYIO cuity. ['apanTueit
TOT0, YTO MCIIOJHUMOCTh — CBOMCTBO 3aKOHHOW CHJIbI, BBICTYMAET MOBOPOT UC-
MOJIHEHUS TIPU OTMEHE PEILICHUs CYJIOM BBIIIECTOSAIEH HHCTAHIIUY.

3aKoHHAs CWia CyIeOHOTO PEIICHUS UMEET CBOU OOBEKTHUBHBIE U CyOBEK-
TUBHBIE MPENEIbl, KOTOPbIE 00YCIOBJIEHBI MPABONPUMEHUTEIIBHBIM XapaKTEPOM
CyAeOHOTO pelIeHHs.

OObeKTUBHBIC TPEENbI ONPECISIIOTCS MPEAMETOM CYyA€OHOTO PEIICHUs,
T. €. CYIIECTBYIOUIMM MEXIy CTOPOHAMH MAaTE€pPUAIbHBIM MPABOOTHOIIEHUEM
U ¢akTaMu (Ha OCHOBE KOTOPBIX 3TH MPABOOTHONICHUS BO3HMKIIU, U3MEHUJIHUCH
Y IIPEKPATUIINCh), YCTAHOBIIEHHBIMH CY/I0M IIPH Pa3pellCHUN JIeTa.

CyObeKTUBHBIC TIPEACIbI OMPEACTSIIOTCA CyObEKTHBIM COCTABOM 3THX Ipa-
BooTHOIIEeHHH. CyiebHOe pelieHre pacipoCTpaHsIeT CBOIO 3aKOHHYIO CHITy Ha TeX
JIMII, KOTOPbIE Y4aCTBOBAIU B Jiee. XOTS M3 3TOro IMpaBWia €CTh MCKIIOUEHUS:
1) B cootBetcTBUH cO cT. 250 I'TIK P® 3akoHHast crjia pemieHus 1o JejiaM, BO3HH-
KalolUM U3 MyOJMYHBIX TPAaBOOTHOIICHUH, PaCHpOCTpPaHSIET CBOE JICHCTBHE
HE TOJIbKO Ha JIMII, YYaCTBYIOIIMX B JI€J€, HO U Ha JIUII, B JIEJIe HE yYaCTBYIOLIHX,
KOTOPBIE TaK)K€ HE MOTYT 3asiBJISITh TOKIECTBEHHbIE TPEOOBAaHUS; 2) B COOTBETCT-
BUU C 4. 3 cT. 69 AIIK P® — pemienne cyna oOie IOpUCIUKIMK 110 paHee pac-
CMOTPEHHOMY /Iy O00s3aTelIbHO ISl apOUTPaKHOTO CyJia, pacCMaTpUBAIOILETO
JIeJI0, 0 BOIIpOcaM 00 0OCTOSATENBCTBAX, YCTAHOBJICHHBIX PELLICHUEM CyJa oOIIei
FOPUCAUKIIMY U UMEIOIINX OTHOIICHUE K JINIIAM, YYACTBYIOIIUM B JIEJIE.

VII. CyneOHnble omnpeneneHusi, B OTJIMYHUE OT CYJEOHBIX PELIECHHUH, BBIHO-
CSATCSl TI0 BOIIPOCAaM MPOIECCYANbHOIO XapakTepa, KOTOPbIE BO3HHMKIM B XOJE
IIPOM3BOJICTBA TIO J€ITY, ITOCJIE BHIHECEHUS PEILEHUS], a TAK)KE HA CTaJUU HCIIOJI-
HEHUsI CyZieOHBIX nocTtaHoBieHuil. ConepkaHue cyJeOHOTo ONpeneeHus ypery-
mupoBaHo cT. 225 I'TIK PO®.

OnpeneneHust pa3uyaroTcs Mo COAEpKaHuIo, CyObeKTam, hopMe, MOPSIKY
BbIHECEHHsI U crioco0aM oOxaioBaHUsl. OCHOBHBIM KPUTEPUEM pa3rpaHUUYECHUS
OTpe/IeNICHUI CIIy>)KUT UX OTHOIIEHHE K IIIaBHOMY BOMPOCY B JIele — K pa3pelie-
HUIO TPAXKIAHCKOIO Jiefia Mo cyliecTBy. [1o 3ToMy KpUTEpUIO pa3inyaroT claeay-
IOLIHE BUJIbI CYZI€OHBIX OIpEIeIeHUI:

1. Onpenenenusi, 3aKaHUMBAOIINE TPOIECC — 3AKIIOUUTEIBHBIC OIpEJIe-
JIEHUS: O MPEKPAILEHUU POU3BOJICTBA 10 Ty, B CBSI3U C OTKA30M HCTIIA OT HC-
Ka; 00 yTBEpACHUH MUPOBOTO COTJIAIIEHUsI CTOPOH.

2. Onpenenenusi, MPENSATCTBYIONINE BO3HUKHOBEHHUIO MpoOIlecca WM 3a-
KaH4YMBarolue ero 0e3 paspelieHus Jud0 yperyJiupoBaHHUs criopa — IpeceKa-
TEJbHBIE OIpENeTICHUs: OnpeneieHus] 00 0TKa3e B MPUHATHU HCKOBOTO 3asiBJiC-
HUS;, O MPEKpaIllEHUH MPOU3BOJICTBA IO Jeny Mo ocHoBaHusAM cT. 220 ITIK
(3a uckimouenreM 4. 3 u 4); 06 ocTaBieHUH HCcKa 0€3 paCCMOTPEHHS.

3. IloaroroBuTenbHBIE ONpEAETICHHS] 00ECIEUMBAIOT HOPMAJIbHBIN X011 TPO-
1iecca 10 pa3pelieHus aeaa CyJJoOM MepBOil MHCTaHIIMU: O MIPUHATUU UCKOBOTO 3a-
SIBJICHUSI Y O HA3HAYEHUH JieJia K CyIeOHOMY pa3OuparenbCTBy, 00 OCTaBICHUM HC-
KOBOTO 3asiBIICHUsSI O€3 JBIKEHUS, O MPUOCTAHOBJICHUH IPOW3BOJCTBA IO JIEIY,
00 OTJIOXKEHUH Pa30upaTenbCcTBa Jelia, O MPOJICHUU WM BOCCTAHOBIICHUH TIPOITY-
IIEHHOI'0 CPOKa, O IIepeaye JeNia B IPyroi CyA, O COEAMHEHUN WM Pa3beIMHEHUN
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HCKOB; O 3aMEHE HEHAJUIe’KAIer0 OTBETYMKA, O MPUBJICYCHUH WU JOMYIIEHUH
TPEThUX JIHII, 00 YJOBJIECTBOPECHUU WJIM OTKJIIOHEHUH OTBOZOB; 00 00eCeueHUH J10-
Ka3aTesbCTB, O HA3HAUYEHUM HSKCIEPTHU3bl, O MPOM3BOJCTBE OCMOTpa Ha MECTE,
00 rcTpeOOBaHUN JTOKA3aTEIILCTB, O BBI30BE CBHUICTENCH; 00 OOCSCIICUCHNH WCKa,
O CITyILIaHWU JIeNIa Ha 3aKPBITOM CyJe0HOM 3aCeJaHNH, O HAJIOKEHHUH ITpada.

4. OmpenienieHus: 10 TOBOAY TMOCTAaHOBJICHHOTO PEIICHUS M €ro UCIOJIHE-
HUS: ONPEIENICHUs O PA3bsICHEHUH PEIICHMsI, O HEMEIJIEHHOM HCIIOJIHEHUU pe-
HIeHUsI, 00 UCTIPaBICHUH apU(PMETUYECKUX OLIMOOK, 00 U3MEHEHHH MOpsaKa
U crioco0a UCTIOIHEHHUS, O BblJjaue TyOJIuKaTa UCIOJIHUTEIBHOIO JIUCTA, O IPHOC-
TAaHOBJICHUH WJIA TIPEKPAIEHUHN UCTIOTHUTEIHHOTO POU3BOJICTBA U T. 1.

5. Ompenenenust cyAa, NOCTAHOBIISIEMBIE 10 3asBJICHUSIM O IEPECMOTPE
peLIeHU 10 BHOBH OTKPBIBIIMMCS OOCTOSTENBCTBAM, a TAKXKE OIpeIeICHuUs
0 BOIIpOCcaM 00 OTMEHE 3a0YHOTO PEIIECHUS. DTU OMNpECNICHUsI 3aHUMAIOT 0CO-
00e MOJIOKEHHUE, MOCKOJIbKY C HUMH CBS3aHa BO3MOYKHOCTb CYJIa, BBIHECIIETO
yKa3aHHbIE CyZicOHbIe TOCTAHOBJIEHUS, CaMOMYy, 0€3 BMEIIATEIbCTBA BBIIIECTOS-
IUX CyA€OHBIX MHCTAHIIUN, OTMEHUTH CBOE PEIICHHUE.

6. YUacTHble ompeneneHus TMOCTAHOBISIFOTCS TI0 BOPOCaM, BBIXOISAIIIM
3a Mpenesibl cropa no gaHHomy jeny — cr. 226 I'TIK P®. Oto cpencrBo pearu-
pPOBaHUs Cy/la Ha HapYyLIEHUs 3aKOHHOCTH, HEJJOCTATKHU B JIEATEILHOCTU OPraHOB
yIpaBJICHUS, YUPEXKIECHUN U pa3IMyHbIX opraHm3auuil. YacTtHoe ompeneneHue
BBIHOCHUTCS I10 MHUIMATHUBE CyJa OTIENIbHO OT CyA€OHOrO pelIeHUsl, HO OJHO-
BpeMEHHO ¢ HUM. OpraHu3anus Wil J0JDKHOCTHOE JIUIIO, B OTHOIIEHHH KOTOPBIX
BBIHECEHO YAacTHOE OmpezesieHre, 00s3aHbl COOOIINUTh CYAY B MECSYHBIN CPOK
0 Mepax, MPUHSTHIX [0 YaCTHOMY OIpEIeNICHUI0. BBIHOCS YacTHOE OmpeieieH e,
CyAd JOJDKEH yKa3aTh, BUYE€M HMMEHHO BbIpaxkatoTcss HapyuieHus. Cya MoxKeT
HaMpaBUTh ONpPEAEICHUE U KOHTPOIMPYIOIIUM OpraHaM, €CIM HapyLIeHHUsI HOCAT
0c000 cepbe3Hbii xapakTep. Cyl He yKa3bIBaeT, KAKO€ UMEHHO B3bICKaHHUE JIOJIK-
HO OBITH HAJOXEHO Ha JIUI0, B OTHOIIEHHH KOTOPOTO BBIHECEHO YaCTHOE OIpe-
nenenue. [lpu HecooOImEeHNH 0 MPUHATHIX MEpax Ha JIMI MOXKET OBbITh HaJOKEH
mrpad B pazmepe ot 500 1o 1 Teic. py0. (cT. 17.4 KoAIl PO).

OmnpezneneHusi MOCTAHOBIISIOTCS B COBEILATENILHOM KOMHATe, BBIHOCATCS
OHU €JMHOJIMYHO cy/ibed (JINOO KOJUIETHalbHO, B 3aBUCUMOCTH OT TOTO, B KAKOM
cocTaBe paccMmarpuBaercs n1eno). [Ipu pasperieHun HecI0KHBIX BOMPOCOB CYA
MO>KET BBIHECTH ONpeJeNieHHe, He yIAIAiACh B COBEIIATEIbHYI0 KOMHATY, TaKue
OTIpeIeNIeHNs 3aHOCTCs B IpoToKoI. Kommu omnpenenenuii cya J0KEH BBICIATh
CTOpOHAM HE MO3/JHEE TPEX THEW C MOMEHTA BbIHECEHMs. OnpeneneHus BCTyna-
IOT B CHJTy BMECTE C PEIICHUEM CYJa, HO €CTh T€ ONpeAeNeHHsI, KOTOpPbIE BCTYIa-
IOT B CHJIy OTJIEJIBHO U, CJIE0BATEIbHO, SBISIIOTCS CAMOCTOATEIbHBIMU OOBEKTA-
MU JJIs1 00KaIOBaHus, MTyTeM TOJIa4M YacTHOM >kanioObl. K TakuM ornpeneneHusm
OTHOCATCS: ONpEeNeHHs], TPerpakIarolne ABWKEHUE Jelia; W ONpeeIeHus,
yKa3aHHBIC B 3aKOHE KaK OOBEKThl YACTHOTO 00KaJIOBAHUSI.

KonTpoabHbIe BONIPOCHI:

1. Buzapl mocTaHOBIICHHI Cy/a TEPBOM MHCTAHIINU.

2. [lonsitue u conepkanue Cy1IeOHOTO PEIICHNUS.

3. TpeboBaHus, NpeabsBIsIEMbIE K CyI€OHOMY PELIECHUIO.
82



4. YcTpaHeHue HeIOCTaTKOB CyJIeOHOTO pEIIeHUs.
5. Ucnonuenue cyaeOHOTO perieHus.

6. 3akoHHas cuia cyeOHOTO pelIeHHUs.

7. OnpeneneHusi cy/ia IepBON MHCTAHIUU.

§ 13. YnpoueHHoe NpoOUu3BOACTBO

|. Yopouienre npou3BoACTBa MOXKET 3aKIHOYATHCS B COKPALIEHUH CPOKOB
paccMOTpeHHMs Jiea, U3MEHEHHH 00beMa IPaB M O0S3aHHOCTEW JIMILI, Y4aCTBYIO-
IIMX B JI€NIe, a TAKXKE Ccyla. B ympomeHHOM MOpsiIKE pacCMaTpUBAKOTCS KaTero-
pun aen, npusHaku KoTopbix coaepkarcs B ['TIK P®. YnpomieHHbIH MOPsSI0K
MpeJICTaBIseT cOO0M CyTOMPOU3BOACTBO IO MpaBUaM HCKOBOTO MPOU3BOJICTBA,
KOTOpOE MPUOOpETAET 0COOBIE YEPTHI, MPETYCMOTPEHHBIE I'PAXKIAHCKUM IpOIIeC-
CyaJIbHbIM 3aKOHOJATEIILCTBOM.

Takum 00pa3zoM, yIpoOIIEHHOE MPOU3BOACTBO — 3TO PACCMOTPEHHUE U pa3-
pelleHre rPaXIaHCKUX JIEN M0 OOLIUM MpaBUiiaM UCKOBOT'O IIPOU3BOJICTBA O€3 BbI-
30Ba CTOPOH CIIOpa W HAa OCHOBE JIOKAa3aTEJIbCTB, IPEIACTABICHHBIX CTOPOHAMH
B YKa3aHHbIE Cy10M CpokH (cT.cT. 232.1—232.4 T'TIK PD).

Kareropuun nen, paccMarpuBaeMmble B HOPSAKE YIPOLIEHHOIO MPOM3BOJ-
CTBa, MOTYT OBITh pa3/iesieHbl HAa JIBE€ TPYMIbL: T€, KOTOPbIE MOJIEKAT PACCMOT-
PEHHUIO B YOPOUICHHOM MOPSAKE, U T€, KOTOPbIE MOTLYT OBITh PACCMOTPEHBI
B YIIPOILIEHHOM HOPSAKE, T. €. 3aKOHOAATENh B OJTHOM CIIy4ae YCTaHOBHII 00sI3aH-
HOCTh CyJla MPOBOJAUTH MPOLEAYPY YIPOLIEHHOTO IPOU3BOJACTBA B OTHOLICHUU
OIpENEIICHHON KaTerOpuu JI€ U €ro Ipaso.

B cootBercTBuu co ct. 323.2 I'TIK P® B ynpomeHHOM NOPAJIKE MOAJIEKAT
00513aTeTbHOMY PaCCMOTPEHUIO:

1) o UCKOBBIM 3asIBJICHUSIM O B3bICKAaHUH JICHSKHBIX CPEICTB WA 00 HC-
TpeOOBaHMM MMYIIECTBA, eciu IieHa ucka He mpeBbimaeT 100 Teic. py0., Kpome
JIeJ1, pACCMaTPUBAEMBIX B MOPSIKE MPUKAZHOTO MPOU3BO/ICTBA;

2) 10 MUCKOBBIM 3asIBJICHUSIM O TMPH3HAHUM TpaBa COOCTBEHHOCTH, €CIIH
1ieHa ucka He npesbimaet 100 ThIC. pyo.;

3) 10 UCKOBBIM 3asIBIICHUSM, OCHOBAaHHBIM Ha TPEIICTABICHHBIX HCTIIOM
JIOKYMEHTaX, yCTaHABIIUBAIOIIUX JEHEKHbBIE 00s513aTEIbCTBA OTBETUMKA, KOTOPHIE
OTBETYMKOM TPU3HAIOTCSA, HO HE MCMOIHSIOTCS, W (WJIM) Ha JOKyMEHTax, MOJ-
TBEPXKIAIOIIMX 33J0KEHHOCTh IO IOTOBOPY, KpPOME JIeJ, pacCMaTpUBAEMbIX
B NIOPSAJIKE TPUKA3HOTO POU3BOCTBA.

B T0 ke BpeMsi 1110 MOKET ObITh PacCMOTPEHO B YIPOILEHHOM MOPSIKE
M0 XOAATaCTBY CTOPOHBI U TIPHU COTJIACHUU APYTOW CTOPOHBI WM K€ MO UHUIKA-
TUBE CyJia.

I'paxxmanckuil rmponeccyanbHblil KOACKC 3aKPENU IIEPEUYCHb JEN, KOTOPhIE
HE MOTYT OBITb PACCMOTPEHBI B YIPOLIEHHOM mopsiike. K HUM oTHOCsATCS fena,
BO3ZHMKAIOIINE W3 a[IMUHUCTPATUBHBIX MPABOOTHOIICHU, Jieia, CBSI3aHHbIE C IO-
CYyIApCTBEHHOW TAaMHOM, CIIOpPBI, 3aTpParvuBarOIIUE IpaBa ACTEH, a TaKXKe Jera
ocoboro npousBoacTBa. Kpome atoro cyny crieayer paccMarpuBarh Jiena B I10-
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PAZIKE UCKOBOTO MTPOU3BOJICTBA, €CJIM OH MPUJET K BHIBOAY, YTO HEOOXOUMO BbI-
SICHUTD JIONIOJIHUTENbHBIE 0OCTOSATENBCTBA JIE)Ia WM UCCIIEIOBATh JOTOIHUTEIb-
HBIE JI0Ka3aTeNbCTBA, MCCIIEOBATh JI0KA3aTeIbCTBA MO MECTY MX HaXOXKIIECHUS,
HA3HAYUTh HKCIEPTU3Y WK BhICIyIIaTh cBuAeTenen. Cya Takke JOJKEH mepen-
TH K PACCMOTPEHHUIO JieJa B MOPSAKE UCKOBOTO MPOM3BOJCTBA, €CIIH 3asiBICHHOE
TpeOOBaHUE CBA3aHO C APYTUMHU TPEOOBAHUSIMHU WM YK€ BHIHECEHHBIM CYICOHBIM
aKTOM MOT'YT ObITh HapyIIIEHBI ITPaBa U 3aKOHHBIC UHTEPECHI PYTHX JIUII.

O paccMoTpeHuu Jieja B YNPOIIEHHOM MOPSAJKE CYJl BBIHOCUT OMpeselie-
Hue. B ompeneneHny OH ycTaHaBIMBAE€T CPOK JJIsi MPEACTABICHUS CTOPOHAMHU
JIOKA3aTeNbCTB, BO3PAKEHUN OTHOCHUTEIBHO 3asBIICHHBIX TPEOOBAaHWM, a TaKKe
yKa3aThb CTOPOHAM, YTO OHU MOTYT ypEryJUpPOBaTh CIOP IMyTEM 3aKJIIOUCHUS] MHU-
poBoro cornamieHus. CcyJl Takke yKa3bIBaeT, UTO CTOPOHBI BIIpaBE HaIPaBUTH
JPYT APYTY NOMOJIHUTENbHBIE JOKYMEHThl B 000CHOBAHHME CBOEH MO3UIINH, TAKUE
JIOKYMEHTBI HE MOTYT COJIEP>KaTh CChUJIKY Ha J0Ka3aTelbCTBA, KOTOPhIE HE ObLIU
MIPEACTABJICHBI B YKA3aHHBIN CYZOM CPOK.

Il. Cyn paccmaTpuBaeTr €10 B MOPSAKE YNPOIIEHHOTO MPOU3BOJCTBA O€3
BbI30Ba CTOPOH, PEIICHHE IPUHUMAETCS HAa OCHOBE MCCIEIOBAHUS MPECTABIICH-
HBIX B CPOK JOKAa3aTEJIhCTB, OOBSICHEHUN U BO3PAKCHUM CTOPOH. YTPOILIEHHOE
MIPOU3BOACTBO HE MPEINOaraeT BEAECHUE MPOTOKOJIA, BO3MOKHOCTh OTJIOKECHHUS
Jieia, a TakKe MIPOBEJICHUE MPEABAPUTEIHHOTO Cy1IeOHOTO 3aceIaHusl.

ITo pe3ynbTataM paccMOTPEHUS J€la B YIPOILIEHHOM MOPSIKE CyH BBIHO-
CUT PEIICHUE MyTeM COCTABJICHHS €r0 PE30JIOTUBHOM YaCTU U BBICHLIACTCS JIU-
1[aM, YYacTBYIOIIMM B JieJie, HE MO3/IHEE Cleayoulero AHs. Pernienue, BbIHECEH-
HOE B YIIPOIIEHHOM MOPSAKE, BCTYMAET B CHIY 1O MCTEUEHUU TSATHAIIATH JHEH
C MOMEHTA BBIHECEHHUS, B TOM ClIydae, €Clii OHO He ObLIO 00KaJI0BaHO.

B Tom cnyuae, eciau nuia, ydacTBYIOIIME B Jiefie, XOTAT 00XKaloBaTh pe-
HIEHUE, BBIHECEHHOE B YIPOUIEHHOM MOPAJIKE, TO IO UX XOAATACTBY CyJ B TE€Ue-
HUU TSITH HEW COCTaBJISIET MOTUBUPOBAHHOE PEIEHUE, KOTOPOE BCTYMAET B CHITY
M0 UCTEYEHUH CPOKA Ha amleJUISIMOHHOE 00KaJlOBaHHE.

KoHTposbHbIE BONIPOCHI:

1. IloHsATHE YNIPOIIEHHOTO MPOU3BOICTBA, YCIOBUS U MOPSIIOK paccMOTpe-
HUS JIeNa B YIIPOIIEHHOM MTPOU3BO/ICTBE.

2. BoiHeceHue penieHust B yIpOIIEHHOM TIOPsIIKE W TMpaBUiia €ro 00Kao-
BaHUSL.

§ 14. 3aouHOe NPOU3BOACTBO

|. 3a0uHO€ TPOM3BOJICTBO — 3TO TOPSAOK PACCMOTPEHUS U Pa3peIICHUS
KOHKPETHOTO JIeJia B CTydae HEesSIBKA OTBETUMKA, U3BEIICHHOTO HaIeXKalM o0pa-
30M O BpEMEHHU U MeCTe CyAeOHOro pa3douparenbCcTBa, HE COOOIIMBIIETO 00 yBa-
KUTETTBHOCTH TIPUYMH CBOEH HESBKH W HE IMPOCHUBIIIETO O PACCMOTPEHUH JIelia
B €0 OTCYTCTBHE, €CJIH MPOTHUB ATOTO HE BO3PAKAET UCTEI], C BHIHECCHHUEM 3a04-
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HOTO pelleHrs. 3a0YHOE PellieHHe — pEIIeHUe, BBIHECEHHOE B OTCYTCTBUE OTBET-
ynka. ClieyeT OTMETHTh, UTO PACCMOTPEHHE JIENa B MOPSAAKE 320YHOIO ITPOU3BO/I-
CTBa SIBIIICTCS TPABOM, a HE OOS3aHHOCTHIO CyAa. B ciydae HesSBKH OTBETYHMKA
(T. €. IpU HATUYUH OJHUX U T€X KE OOCTOSTENBCTB) CYJl MOKET PACCMOTPETH JEIIO0
U B OOBIYHOM TOPSI/IKE, U B MOPS/IKE 3a0YHOTO Mpou3BojcTBa. Ecnu cyn paccmart-
pHUBAET JIEJIO B MOPSIIKE 320YHOTO MTPOM3BOICTBA U BBIHOCUT 320YHOE PEIICHUE, TO
ATO BJICYET UHBIC MPABOBBIE MOCIECTBHSI, HEXKEIN PACCMOTPEHHE JeJia B OOBIYHOM
nopsiake. [IpaBOBbIMH MOCIEICTBUSIMU PACCMOTPEHUS JI€Na B MOPSAKE 3a0YHOTO
MPOM3BOCTBA SBJIAIOTCS JBa Croco0a ero mepecMoTpa: OOBIYHOTO — aresuIsIH-
OHHOTO0, Y YIPOILIEHHOTO — IyTeM MOJauu 3asBIEHUs] 00 OTMEHE B CYJ, BhIHEC-
LU €ro.

3a04HOE MPOU3BOJICTBO HAIIPABJICHO HA IMOBBIIICHUE YPOBHS OTBETCTBEH-
HOCTHU CTOPOH 3a CBOM JAeucTBUs (O€31eiCTBUSA), COKpAIIEHHEe CPOKOB PAaCCMOT-
peHMsl Jena, COKpalleHWEe KOJMYeCcTBa JeJl B NPOU3BOACTBE, U HE HANPABIICHO
Ha YIIEMJICHHE IIpaB OTCYTCTBYIOLIEH CTOpPOHBI Ha MPEJCTABICHUE JOKa3a-
TEJIbCTB.

Cyn paccmarpuBaeT A€o0 B HOPSIKE 3a0YHOTO MPOM3BOJICTBA MPHU HaJIU-
YUU ONPENEIECHHBIX YCIOBUN, IPeRyCMOTpeHHBIX CT. 233 ['TIK PO.

VY ci10BUS BBIHECEHHUSI 3204YHOTO CYJIEOHOTO PEIICHUS:

1. HesiBka oTBeTUMKa — (haKTHUECKOE OTCYTCTBHUE OTBETUHUKA B 3aJie CyAeO-
Horo 3acenanus. He sBnsiercss HEsIBKOM NPUCYTCTBUE MPEICTABUTENS NPU OTCYT-
CTBHH CTOPOHBI, €CJIH B JIEJI€ Y4aCTBYET HECKOJIBKO OTBETYHKOB, TO PACCMOTPEHUE
JIeJ1a B IOPSAKE 3a049HOTO MPOU3BOJICTBA BO3MOYKHO IPU HESIBKE MX BCEX, €CIIM KE
XOTh OJIMH SIBWICS, TO JEJO paccMaTrpuBaeTcs B OObIYHOM mopsake. OTMeTUM
TaKXe, YTO 3a0YHOE IPOM3BOJICTBO BO3MOYKHO M IIPU aKTHBHOM IIPOLIECCYAIBHOM
COY4YacCTHH, B 3TOM Cily4yae COrjacue JOJDKHBI 1aTh Bce UCTIBI. FI3BeCTHO, 4TO Mac-
CHUBHOE COy4YacTHE MOXKET OBbITh JABYX BUJIOB: 00s3arenbHOE U (haKyJIbTaTHUBHOE.
[Tpu 00s13aTEIBHOM MACCUBHOM COYYaCTHE SIBKA OJJHOTO M3 HECKOJBKUX OTBETYH-
KOB BJIEYET 3a COO0Il HEBO3MOXKHOCTh PACCMOTPEHHUS Jeja B 3a0UHOM IOpPSKE.
[Ipu (akynbTaTUBHOM COYYaCTHH IPH SIBKE OJHOTO U3 OTBETYMKOB CYJl MOMKET
pa3nenuTh TpeOoBaHus (eciiv TpeOOBaHUE JICIUMO, U €T0 pa3/ieJieHUE HE MOBJICUET
HapyUIeHnH MpaB JAPYTUX JIUL, YYacTBYIOIIUX B JI€JI€) U paCCMOTPETh YacTh Tpe-
OOBaHMIl B MOPSAIKE HCKOBOTO MPOM3BOJCTBA, & YaCThb — B MOPSAKE 3a04YHOTO.
OnHako pacCMOTpEHUE B paMKax OJHOTO CyJONPOU3BOJCTBA U BHIHECEHHE JABYX
Pa3HbIX pelIeHU — O0OBIYHOTO ¥ 3a0YHOT0 — HEIOIMYCTHUMO.

2. Hagnexxaree yBemomJIeHHE €ro O BpEMEHH U MECTe CyIeOHOro pa3om-
paTenbCcTBa — MPOBEICHHOE B COOTBETCTBUU ¢ npaBwiamu Ti1. 10 I'TIK PO.

3. OTCyTCTBHE YBaXKUTEIHHON MPUUYMHBI HESIBKU — Y CTOPOH €CTh 00s3aH-
HOCTb M3BEIIATh CYJ] O IPUYMHAX CBOEH HESBKH, U €CIIU CYJ YCTAaHOBUT, YTO IPHU-
YUHBI YBAXKUTENIbHBI, TO OH OTKJIaJIbIBACT Pa30UPaATENIbCTBO JIEa, B JAHHOM CIy-
4ae OH HE CMOYKET PaCCMOTPETH €T0 B MOPSAIAKE 3a04HOI0 IMPOU3BOACTBA. B Hayke
rpakJITaHCKOTO Tpoliecca He pa3 Mpeajaraid U3MEHUTh MpaBujia 3aKOHA U «yBa-
KHUTETHHOCTh MIPUYMH HESIBKM» 3aMEHUTHh Ha (OPMAIbHBIA KPUTEPUN «KOJINYE-
CTBa HESBOK», T. €. €CJIA OTBETYMK HE SIBUTCSI TPU pa3a MOCJE HAJIEKAIETO yBe-
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JIOMJICHUSI, TO CyJl, HE3aBUCUMO OT IIPUYUHBI €r0 HESBKH, MOXKET PacCMOTPETh
JIeJ0 B MOPSAJIKE 3a0YHOTO MPou3BOACTBA. KpoMme Toro, B HacTosilee BpeMs Cy-
JeOHast MpaKTUKA UJIET IO TAKOMY e MYTH.

4. Her 3asiBNieHUs] OTBETUYMKA O PACCMOTPEHUU JIea B €r0 OTCYTCTBUE —
€CJIM Takoe 3asiBIEHUE MOCTYMWJIO, CUYUTAETCS, YTO AC-IOPe OTBETYUK MPUCYT-
CTBYET B 3aJi¢ CyIcOHOTO 3aceIaHmsl.

5. Cornacue MCTIa HA PACCMOTPEHUE JieNa B MOPSIIKE 3a04HOTO MTPOU3BO/I-
CTBa, KOTOPOE CIPAIIMBAECTCS B COOTBETCTBUU C 4. 3 CT. 233 ['TIK P®, B moaroro-
BUTEIILHOW YacTH CyIeOHOTO 3aceaHus U (PUKCUPYETCsl B TIPOTOKOJIE CyIeOHOTO
3ace/laHusl, MPHU ATOM CYJ JOJDKEH pa3bsiCHUTh MCTIY €ro MpaBo JaTh COIJiache
Ha pacCCMOTPEHUE JieJia B TIOPSAJIKE 3a0YHOTO MPOU3BOJCTBA, JODKEH TAKXKE pa3b-
SCHUTH U TIOCJICACTBUSI PACCMOTPEHUS Jieia B MOPSIKE 3a0YHOTO MPOU3BOJICTBA.
Ecmu ucreny Oyner mpoTUB pacCMOTpPEHUS JieNa B MOPSIKE 3a0YHOTO MPOM3BOI-
CTBa, TO Cy/l OTKJIQ/IbIBACT Pa30MPaTEIbCTBO JIejia M HANPABJISIET OTBETYUKY H3Be-
IICHUE O BPEMEHHU U MECTE€ HOBOT'O paz0OuparenbcTBa. JJaHHOE MpaBuiio HE pa3 BbI-
3bIBAJIO CIIOPBI M3-3a CBOEM HEJIOTMYHOCTH U HecooTBeTcTBUA 4.4 cT. 167 T'TIK
P®. V¥ ucrtia ecth npaBo BbIOOpA, U €CIIM OH HE COTJIaCeH Ha PAacCMOTPEHHE Jefia
B MIOPSJIKE 3a0YHOTO MPOM3BOACTBA, TOTJA CYJl JOJDKEH MPUMEHHUTH OOIIYIO MpO-
LHEAYPY Y pacCMOTPETh JENI0 B MOPSAKE MCKOBOTO NMPOM3BOACTBA. B mpoTMBHOM
ClTy4ae Mporiecc OyJIeT 3aTIHYT, YTO HE COOTBETCTBYET LI CYI0OTPOU3BOJICTRA.

O TOoM, YTO JEN0 MOAJICKUT PACCMOTPEHUIO B TMOPSJIKE 3a0YHOTO MPOU3-
BOJICTBA, CyJl BEIHOCHUT ompefeneHue. [Ipouenypa paccMoTpeHus iena B OpsIKe
3204YHOTO MPOU3BOJICTBA SIBISIECTCS OOBIUHOM, Cy/ TaK)Ke HUCCIEMYET J0Ka3aTelb-
CTBa, MIPUHUMAET JIOBOJABI U BHIHOCUT perieHue. Cyj BlpaBe BBIHECTH PEIICHUE
Ha OCHOBE HMEIOIIMXCS JTOKA3aTeNbCTB. Jlake eciii OTBETYHMK HE MPEIOCTaBUT
JI0KA3aTeNbCTB, PEIIeHne OYJET BRIHECEHO Ha OCHOBE TEX JOKa3aTelIbCTB, KOTO-
pbhle MPEIOCTaBUJI MCTEIl W pyrue Juila, y4dacTBYyIOIIuEe B jene. B perienun
JIOJDKHO OBITh YKa3aHO, UTO OHO SIBJIAE€TCS 3a04HBIM. CTPYKTYypa 3a04HOIO peliie-
HUSl TaKas ke, KaK W CTPYKTypa pPEIICHHUs, BHIHOCUMOTO B OOBIYHOM TOPSIKE.
[Tocne Toro, Kak CyJ1 BRIHECET 3a04HOE pellieHre, OH 00s13aH BBICIATh €0 KOIMHUIO
OTBETUMKY HE MO3/IHEE YeM B TPEXJIHEBHBIA CPOK CO JIHS €r0 MPUHSTHUS C yBe-
JIOMJICHHEM O BPYYEHHH.

OpmHako 3a04HOE MPOU3BOJICTBO 0018 1a€T U HEKOTOPHIMU OCOOCHHOCTSAMH.

3a04HOE PEIICHHE MOKET OBbITh BBIHECEHO TOJIBKO B OTHOILIECHWU HajJie-
YKaIIMM 00pa30M U3BEIICHHOTO, HO HE SIBUBIIETOCS] OTBETYMKA, HE COOOIIMBIIIETO
O MPUYMHAX CBOEW HESIBKU, W HE MPOCHUBIIETO PACCMOTPETh JEI0 B €ro OTCYT-
CTBHE; 3aKOH MPETyCMaTPUBAET BO3MOXXHOCTb BBIHECEHHUS 3a0YHOTO PEIICHUS
TOJIbKO B OTHOILIEHWU HESIBUBILETOCS] OTBETUMKA, €CJIM HE SIBUTCSI UCTEL, TO CY/I
MOKET pacCMOTPETH JIEJI0 B €r0 OTCYTCTBUE C COTJIACUsi OTBETYHMKA, OJIHAKO CY]
OyzeT paccMaTpHUBaTh JEJ0 B 0OBIYHOM TOPSJIKE U BBIHECET OOBIYHOE, a HE 3a04-
HOE peIlICHUE.

Hcren orpannynBaeTCsl B CBOMX MpaBax — HE MOXET U3MEHUTh MPEAMET
WJIM OCHOBAHME MCKA, YBEJIMUUTD pa3Mep UCKOBBIX TPEOOBAHUM, XOTS YMEHbBIIIATh
pa3Mep HCKOBBIX TPEOOBAHUIA UCTEI] MOXKET, CY/l pACCMATPUBAET JIEJIO M BEIHOCUT
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pelieHre Mo MMEIOIIMMCS B JIEJIE J10KAa3aTeNbCTBAM, KOTOPBIE MPEACTABICHBI
WCTLIOM, IPYTYMH, YYaCTBYIOIIUMHU B JIEJIE JIULIAMHU.

O BO3MOKHOCTH PacCMOTPEHHMSI JiejIa B MOPSAKE 3a0YHOrO MPOU3BOJICTBA
B OTCYTCTBHE HCTI[A HE Pa3 rOBOPUIOCH B ureparype’’. HesiBka Ha cyaeGHOe 3a-
CEIaHUE MCTLA, MOJABIIEIO HCK, SBIAETCA AEMOHCTPALMEN €r0 HE3anHTEpPEeCco-
BaHHOCTHU B IIPOILIECCE, NTO3TOMY MPOLECC HE HYXKIAETCA B IPOJOJDKEHHH. B Ta-
KOM cllyyae CyJl BIOpaBe JIMOO OCTaBUTh MCKOBOE 3asiBIIEHUE 0€3 PacCMOTPEHHUS
U TEM CAaMbIM BEpPHYTh CTOPOHBI B JONPOLECCYaTbHOE IOJOXKEHUE JIMOO pac-
CMOTpPETh TpeOOBaHKE B OTCYTCTBHE HCTIIA, MPU 3TOM y UCTIA HEe OyaeT mpaBa
Ha OTMEHY pELICHUS B YIPOIIEHHOM MOPSAIKE, YTO CBHUJIECTEIBCTBYET O Hapylle-
HUM OanaHca B paBHOIIPABHOM TOJIOKEHUU UCTIIA U OTBETYUKA. B ciyuae HEsIBKU
UCTIIa TIpaBa OTBETYMKA y>K€ HUKTO HE OCMApUBaeT, HO MPaBO Ha CyNeOHYIO 3a-
HIUTY BKJIIOYAET B ceOsl: IJIsl UCTIAa — MPaBO Ha NPEIbSIBICHUE U YAOBIETBOpE-
HUE€ HCKA, JUIsI OTBETYMKA — MPABO HA 3alUTYy IPOTUB MCKA M HA OTKAa3 B UCKO-
BbIX TPEOOBAHUX, B TOM CIIy4ae, €CIH JEN0 YXKe BO30YKJIEHO, TO 3TH MEXaHU3-
MBI BKJIFOUYEHBI W [MO3TOMY OTBETUMKY JIOJDKHA OBITH MPEIOCTaBICHA BO3MOXK-
HOCTbh PEAJIN30BATh €0 IpaBa, 1aXe €clM UcTel U He ABuTcs. Kpome Toro, ncren
MOKET 3asBUTh HEOOOCHOBAHHBIM MCK B 3TOM CIly4dae IpaBa OTBETYMKA OyayT
HapYIICHbI, U eMY JO0JDKHA ObITh MPEA0CTaBIeHa BO3MOXKHOCTh PEaIM30BaTh Mpa-
BO Ha 3allIUTYy, aXe €CJIM UCTEl U He SBUTCA. TakuM 00pa3oM, BIIOJIHE 0OOCHO-
BAaHHOU SABJISIETCS TIO3ULMS O PACCMOTPEHUH J€ENA B OPSAJIKE 3209HOIO IMPOU3BOI-
CTBa B OTCYTCTBHE HUCTILIA, OJTHAKO OHA HE IIPUHATA 3aKOHOJATEIIEM.

Il. 3aouHoe perieHre BHIHOCUTCS B mopsiike, npexycmorpeHHoM ['TIK PO
JUISl BBIHECEHUS PEIICHU, OJIHAKO, OHO 00JIaaeT HEKOTOPBIMU OCOOEHHOCTSIMU
Ha KOTOphbIE ciiefayeT oOpaTuTh BHUMaHue. CyJ1 BBIHOCUT TaKO€ pEIIeHHE Ha OC-
HOBE UCCJICIOBAaHHBIX J0KA3aTeNbCTB, KOTOPbIE ObUIM MPEACTAaBICHb CTOPOHAMU
710 HayaJla CyJIeOHOro pa3oMpaTeNnbCTBa, Yallle BCEro TOJIBKO CO CTOPOHBI MCTLA.
B T0 k€ BpeMs UCTeI] HE JINIIAETCS MTpaBa MPEAOCTABIATh JONOJHUTEIBHBIE J10-
Ka3aTeNbCTBa YK€ B caMOM CyJeOHOM 3aceqaHuu. PerieHue BBIHOCUTCS B 3a04-
HOM NpOLIEAYPE, NIPU HESIBKE OTBETUYMKA. B PE30JIFOTUBHOM 4YacTW 3a04YHOTO pe-
HIEHUsI Cy/l 00s13aH pa3bsACHUTH MOPSAIOK €ro OTMEHbI U OOXkanoBaHus. B Ha3Ba-
HUHM YKa3bIBAa€TCsA, YTO PELICHUE SBIACTCA 3a04HBIM. B cuily 3ao4HOe perieHue
BCTYMAET N0 UCTEYEHUH CPOKOB HA OTMEHY U aleJUIIMOHHOE 00KaJIOBaHUE.

Crates 237 I'TIK PO npegycMaTpuBaeT ClEIyIOIIME CIOCOOBI OTMEHBI
U 00’kaJI0BaHUs 320YHOTO PELICHHUS:

1. OTBeTUMK BHpaBe B CEMUHEBHBIA CPOK CO JAHS BPYUCHHUs] €My KOMUU
3a04YHOT0 PELIEHUs MOJaTh B Cy/ 3asiBI€HHUE 00 €ro OTMEHE;

2. O0e CTOpOHBI BIpaBe 00’KaJoBaTh B ANEUIAIIMOHHOM MOPSIKE 3a09HOE
pelIeHUE B TEUEHHUE OJJTHOTO MECsIa IT0 UCTEYEHUH CEMHUIHEBHOTO CpOKa AJIA I0-

1 Llapecopooyesa E. A. PehopmupoBaHue 3a09HOTO MPOU3BOACTBA // ApOUTpaKHBIN
U rpaknanckuid mporecc. 2017. Ne 12. C. 28—36.
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JauM 3asBJICHUS] OTBETYMKOM, €CJIM OTBETYMK 3asiBICHHE 00 OTMEHE He Mojal,
a €CITM OTBETYMK IIOJaJl 3asBJICHHE 00 OTMEHE, TO B TCUEHUE OIHOTO MecsIia
C MOMEHTA BBIHECEHUSI OTIpeIeSICHUsT 00 OTKa3€ B YAOBIECTBOPEHUH 3asSBICHUSI.

3asBieHNE OTBETUYMKA 00 OTMEHE 3a0YHOT'0 PELICHUs JOKHO COOTBETCTBO-
BaTh npasuiam ct. 238 I'TIK, T. e. 0OHO JOKHO cofepKaTh: 1) HAUMEHOBaHUE CY-
Jla, MPUHSIBIIETO 3204YHOE PEUICHUE; 2) HAMMEHOBAaHUE JIMIIA, TI0JIAOIIETrO 3asBIie-
HUEe 00 oTMeHe; 3) 00CTOATENbCTBA, CBUICTEIBCTBYIONIME OO0 YBaKHUTEIHHOCTH
MIPUYUH HESIBKA OTBETYMKA, O KOTOPHIX OH HE MOT COOOIIUTH CY/y, U JOKa3aTelb-
CTBa, MOJATBEPKIAIOIINE 3TH OOCTOSITENBCTBA, a TAKXkKe OOCTOSTENHCTBA U JJOKa3a-
TEJIbCTBA, KOTOPBIE MOTYT IMOBJIMATH Ha pelIeHue cyaa; 4) mpochb0y JIMIIA, M01ak0-
HIEr0 3asiBJICHUE; 5) MepeyeHb MPUIAraeMbIX JOKYMEHTOB; 6) 3asBIICHUE TOJIU-
CBIBACTCSl OTBETYMKAM HJIM €0 MPEJICTABHUTEINIEM, YITIOJIHOMOUYCHHBIM Ha TO; 7) 3a-
SBJICHHE 00 OTMEHE 3a04YHOI0 PEIICHHs HE MOJIEKUT OIUIaTe rOCyAapCTBEHHON
MOIUIUHOU.

Cyn paccMmarpuBaeT 3asBJIEHUE HA OTJACIBHOM CYAEOHOM 3acelaHUH, B Te-
yenue 10 1Hel co IHs ero noctyruieHus B cya. HesBka i, y4acTBYIOIIUX B JIEJE
Y U3BEILIEHHBIX O BPEMEHHM M MECTE CyJIeOHOTO 3acelaHus, He MPEnsTCTBYET pac-
CMOTpEHUIO 3asiBiieHUs. [1o pe3yabpTaraM pacCMOTpPEHUS 3asBJICHUS CyJl BHIHOCHUT
orpenenenue: 1) o0 oTkase B yIOBIETBOPEHUH 3asiBICHUS; 2) 00 OTMEHE 3a0YHOTO
pelieHus 1 0 BO30OHOBJICHUU PACCMOTPEHUS Jefia IO CYIIECTBY B TOM XK€ WU
WHOM COCTAaBE CYJEH.

Cyn OTMEHSIET 3a0YHOE pEIICHUE TPU HAJIMYUU B COBOKYITHOCTU JBYX OC-
HOBaHUU, TPenyCMOTpeHHBbIX CT. 242 ['TIK:

1) npu3HaHWe TPUYMH HESIBKH OTBETYHMKA, O KOTOPHIX OH HE MOI' CBOE-
BPEMEHHO COOOIIUTD CY/y, YBAKHUTEILHBIMH;

2) HAIMYME Yy OTBETYMKA JOKA3aTeJIbCTB, KOTOPbIE MOTYT TOBJIHUATH
Ha pelIeHue cyaa.

Ecnu cyn oTMeHsIeT 3a04HO€ pellieHre, TO OH BO30OHOBIISIET pACCMOTPEHUE
Jiena 1o CylIecTBy. B JaHHOM cilydyae HesBKa OTBETYMKA, MU3BELIEHHOIO HalJie-
»KaruM o0pa3oM, He 1aeT MpaBa Cy1y HOBTOPHO BBIHECTH 3a0UHOE PEILICHUE.

Ecnu cyn He OTMEHHT 3a04HOE pEIlIeHHEe, OTBETUMK WJIM UCTEIl BIIpaBe 00-
YKaJI0BaTh €r0 aANeJUIIUOHHOM TOPSJIKE.

3a04yHOE pellleHre BCTYIAET B CUJTY, [0 UCTEYCHUU MECSIa Ha aresuisiu-
OHHOE 00XaJoBaHUE. ITOT CPOK HAUMHAET T€Ub CO JHS UCTEUEHUSI CEMUIHEBHO-
ro CpOKa Ha OTMEHY 3a04YHOTO PEUICHUs, €CId OTBETUYUK 3asIBICHUE HA OTMEHY
HE T0/1aJl, WJIK C MOMEHTA BBIHECEHUS ONpeiesieHrs 00 0TKa3e B yIOBIECTBOPCHUHN
3asIBJICHUS] HA OTMEHY, €CJIM OTBETYMK TAKOE 3asiBJICHUE MO 1aJl.

KoHTpoJbHbIE BOIPOCHI:

1. [loHsTHE 320YHOTO NPOM3BOACTBA, YCJIOBHS W MOPSIOK PAaCCMOTPEHUS
JIeN1a B 3a09YHOM IPOU3BOJICTBE.

2. [lopsiiok BeIHECEHUSI M 00KAJTIOBAaHUS 3204HOTO PELICHMUS.
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§ 15. [Ipuka3zHoe NpOU3BOACTBO

|. CyneOHbIit TprKas — 3TO MPaBOMPUMEHUTENIBHBIN aKT Cy/a, IPEITUCHI-
BAIOIMI CYOBEKTaM COBEPILIUTH OINpPEAEIECHHOE ACUCTBHE, MPETYyCMOTPEHHOE
HOPMOMU IIpaBa.

CyneOHbIi MpHKa3 BbIIAETCS HAa OCHOBAHUM 3asIBJICHUS O B3bICKAHUU Jie-
HEXXHBIX CyMM WM 00 MCTpeOOBaHUU ABMKUMOTO uMyliecTBa. CyneOHbIN npukas
10 CBOEW IOPUIUYECKOM CHJIe CXOJIEH C PEIICHHWEM Cy/a, OJHAKO OH BBIHOCHUTCS
B YIIPOILIEHHOM TOpsifIKe 0€3 MpoleAypbl Cy1eOHOTO pa3OuparenbCcTBa €AMHOINY-
HO cyabeit. CyneOHbIi prKa3 TakKe HOCUT CHITY UCIIOJTHUTENILHOTO JIUCTA.

VYyacTByromue B Jiel€ JMIa Ha3bIBAIOTCA B3bICKATENb W AOLKHHUK. [Ipu-
Ka3HO€ MPOM3BOJICTBO JOIMYCKAET MPOIECCyalbHOE COyYacTUE, KaK Ha CTOPOHE
B3bICKATEJIS], TAK U HA CTOPOHE OJDKHUKA. OO€ CTOPOHBI MOTYT BBICTYIIAThH YEpPe3
npencraButes. B3pickaTensiMu MOTYT OBITh TaKKe M OpraHbl rOCYAapCTBEHHOM
BJacTU (IPUCTaBbl, OpraHbl BHYTPEHHUX JEJ, HaJoroBble opranbl). IIpoueaypa
MPUKA3HOTO MPOU3BOJICTBA SIBISETCS YINPOLIEHHOW MPOLEAYpOr CyAONPOU3BOI-
CTBA, U B HEH MOKHO BBIJIEJHUTh CIEAYIOLIUE 3TAIbL: a) BO30YKIEHUE PUKA3HOTO
MIPOM3BO/JICTBA; 0) U3BEIICHHUE JIOJDKHUKA; B) BblJaua CyJ€OHOTO MpHKa3a 3asBU-
TeN0 MO0 T') OTMEHa cyaebHoro mpukasa. Ilpouenypa npukazHOro mpomsBoj-
CTBa MPUMEHSETCS TOJIBKO MPU OTCYTCTBUHU CIIOpa O Mpage.

CyneOHbIN MpUKa3 BBITACTCS IO TPEOOBAHMSIM, YCTAaHOBJICHHBIM CT. 122
['TIK P®:

1) TpeboBaHKEe OCHOBAHO Ha HOTAPHAIILHO yIOCTOBEPEHHOM CJICIIKE;

2) TpeOOBaHNE OCHOBAHO Ha CJIENIKE, COBEPIICHHON B MPOCTOI MUCHMEH-
HOM (popwme;

3) TpeboBaHKE OCHOBAHO HAa COBEPIIICHHOM HOTapUYCOM IMPOTECTE BEKCE-
JIs1 B HETUIATeXe, HEaKLENTe U HeJaTUPOBAaHUU AKIENTa;

4) 3asiByieHO TpeOOBaHUE O B3BICKAHUH ATMMEHTOB HAa HECOBEPIICHHOJICT-
HUX JIETEH, HE CBS3aHHOE C YCTAHOBJIEHMEM OTI[OBCTBA, OCHApHBAHUEM OTLIOB-
CcTBa (MaTepUHCTBA) WJIM HEOOXOAMMOCTBHIO TPUBICYCHUS JPYTUX 3aUHTEPECO-
BaHHBIX JIHII,

5) 3asBiIeHO TpPeOOBaHHE O B3BICKAHMM HAYMCIICHHBIX, HO HE BBIMJIAYCH-
HBIX pa0OTHHUKY 3apa0OTHOM IJIaThl, CyMM OIUIAThI OTIYCKA, BBIIJIAT MIPH YBOJIb-
HEHUU U (WIN) UHBIX CYMM, HAYUCJIEHHBIX Pa0OTHUKY;

6) 3asIBJICHO TEPPUTOPHATBHBIM OPraHOM (heepaIbHOrO OpraHa UCIIOTHH-
TEJILHOM BJIACTH IO OOECTIEYEHUIO YCTAaHOBJICHHOTO MOPAIKA AEITEIILHOCTH CYA0B
Y UCTIOJIHEHUIO CY/IEOHBIX aKTOB W aKTOB JIPYTMIX OPraHOB TpeOOBaHUE O B3bIC-
KaHUU PacXOJI0B, POU3BEJICHHBIX B CBSA3U C PO3BICKOM OTBETYMKA, WIN JOJDKHUKA,
WK peOeHKa,

7) 3as1BJIeHO TPeOOBAHUE O B3BICKAHMM HAYMCICHHOW, HO HE BBIIUIAYCHHOMN
JICHE’)KHOW KOMIIEHCAIlMKM 33 HapylleHue paboTofareneM yCTaHOBJIEHHOTO CpOKa
COOTBETCTBEHHO BBITUIATHI 3apaO0THOM TIJIAaThI, OIUIATHI OTITYCKA, BHITUIAT MPU yBO-
JHHEHUU | (W) IPYTUX BBITUIAT, TPUYUTAIOMINXCS PAOOTHHUKY;
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8) 3asBiIeHO TpeOOBaHME O B3BICKAHUU 33JJ0JDKEHHOCTH IO OIJIATE YKHIIO-
IO IOMEILEHUSI 1 KOMMYHAJIbHBIX YCIIYT, & TAKXkKe YCIyT TelIeQOHHOM CBS3H;

9) 3as1BIICHO TpeOOBaHKME O B3BICKAHMU 00A3aTEIbHBIX IUIATEIKEH M B3HO-
COB C YJICHOB TOBApHUILECTBA COOCTBEHHUKOB >KHJIbSI UJIM CTPOUTEIHLHOTO KOOIe-
paTuBa.

Bo30yxmaeTcst mpruka3Hoe MPOU3BOACTBO MyTEM TOJIa4H 3asiBICHUS, B KO-
TOpOM, B coOTBeTCTBHH €O CT. 124 T'TIK P®D, moMuMo OOBIYHBIX PEKBU3UTOB —
MECTOHAXOXKICHHUS CyZAa, B3bICKAaTeNsl U JODKHHUKA, TpPeOOBaHUSI B3bICKATENS
U TIEpEYHs MPUJIaraeMbIX JTOKYMEHTOB — JIOJDKHO OBITH 00f3aTE€NIhHO YKa3aHO
Ha JIOKYMEHTBI, TIOTBEPKIAIOITIE 000CHOBAHHOCTH TPEOOBAHMM B3BICKATEIIS.

B npunsTHN 3as8BIeHNS O BRIJAYE Cy/IeOHOTO MPUKa3a TAaKKE MOXKET OBbITh
oTKa3aHo Ha ocHoBaHuH cT. 125 I'TIK P®, B ToMm ciydae, eciu:

1) 3asBiIeHHOE TpeOoBaHue He peaycMoTpeHo cr. 122 I'TIK Pd;

2) MECTO JKUTEIILCTBO JIOJDKHUKA HAXOAUTCS BHE MpeesioB PO,

3) He TpeICTaBICHBI IOKYMEHTBI, MTOJTBEPKIAIOIINE 3asBJICHHOE TPeOO-
BaHIC;

4) U3 IPEJICTaBIICHHBIX JOKYMCHTOB YCMAaTPUBAcTCSd HAJIMYKME CIIOpa
O Tpage;

5) 3asBIIeHHOE TPeOOBaHKE HE OIIAUEHO rOCYIapPCTBCHHON TOILTHHOM.

Onpenenenrie 06 0TKa3e B MPUHATUH 3asBIICHUS O BbIJa4€ Cy1€0HOTO TPHU-
Ka3a CyJl BBIHOCUT B TEUCHHE TPEX JHEW C MOMEHTA MOCTYIUICHUS 3asBIICHHS
B cya. CyneOHbI MpUKa3 MO CYIIECTBY 3asBICHHOTO TPEOOBaHMSI BBIHOCUTCS
B TEUCHUE TISITH JHEH CO JIHA MOCTYIUICHUS 3asBJICHUS B Cy/l. B cBsi3u ¢ TeM, 4TO
CyIeOHBIM MpHUKa3 BBIHOCUTCSA 0O€3 CyaeOHOro pazOumparenbcTBa, TO MPEACTaB-
JICHHBIE B 00OCHOBaHUE TPEOOBAHUM JOKYMEHTHI UMEIOT PEIIaolee 3HauYeHHeE.

Ecnmu TpeboBaHue OCHOBAHO Ha HOTAPUAIBHO YJIOCTOBEPEHHOW CIEIIKE,
TO HEOOXOIUMO TMPEJOCTABUTH IK3EMIUISIP COOTBETCTBYIOIICH CHEIKH M JOKY-
MEHTBI, IOJITBEPKAAIOIINE HAPYIIICHUE TaHHOU CIEIKH CO CTOPOHBI JOHKHUKA.

Ecnu TpeboBaHMe OCHOBAHO Ha MPOTECTE BEKCEJIsA, TO CaM BEKCEIb U aKT
HOTapuyca o MpOoTeCTe.

TpeGoBanue 0 B3BICKAHWU AJTMMEHTOB — CBHUJECTEIBCTBO O 3aKIFOUCHUU
WA PaCTOP>KEHUH Opaka, CBHIIETENILCTBO O POXKIICHUH JIETEH; €CITU 3asBJICHHUE MO~
JTAETCsl OTIEKYHOM WJIM TOMEYUTENEM, TO CIIPAaBKAa O HAXOXKJICHWHU AETe Ha WKIH-
BEHUU 3asIBUTEJIS, CIpaBKa ¢ MecTa paboThl JHIla, O0S3aHHOTO YIUIAYMBaTh ajlu-
MEHTBI, O pazMepe 3apadOTHOW IUIaThl M 00 OTCYTCTBUM YAEpPKaHW MO APYTUM
HCIIOJIHUTEJIBHBIM JIOKYMEHTaM.

3asiBiieHHEe O B3BICKAHMH HEJOMMOK IO HajloraM M cOOopaM U JAPYruM 00s-
3aTeNIbHBIM IUIaTeKaM — JOKYMEHTbI, CBUJIETEIbCTBYIOLIUE O TAKON HEIOMMKE
U TpeboBaHKe 00 yIUiaTe HAJIOTa, HAMIPaBJICHHOE TIATEIBIIUKY HAJIOTa, TAKOE 3a-
SIBJICHHE MOKET OBITh MOJIaHO B TEYCHHUE IIECTH MECSIEB C MOMEHTA MCTEUCHUS
CpOKa MCTOJHEHUs TpeOoBaHMs 00 yIjiaTe Hajora.

3asBicHUE O B3BICKAHWW HAYMCIEHHOM, HO HE BBHITUIAYEHHON 3apaboTHOM
JTaThl — BBIMIMCKHA W3 PACUETHOW WJIM TJIATEKHOM BEIOMOCTH, CIIPAaBKH U3 OyX-
raJITepuu.
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Hanuuue u pasmep pacxofoB MPUCTABOB U JIp. JOJDKHBI ObITh JOKa3aHbI
COOTBETCTBYIOIIMMH IOKYMEHTAMH.

3asBieHNE O Bblaye CyAeOHOro MpuKasza OIIaYUBACTCS TOCYJapCTBEHHON
nouutiHOM B pazmepe 50 % pasmepa rocyJapCTBEHHOM MOLUIMHBI, B3UMAaeMOMN
[P NIOJJaY€ KCKOBOIO 3asBJICHUS HKMYILECTBEHHOIO Xapakrepa mm.2 1.1
ct. 333.19 HK P®. 3asBnenue o Bbiaue Cy1eOHOr0 MpHKas3a MoaeTcss MUPOBOMY
CyJIb€ C COOJIIOJICHUEM TIPABUI TEPPUTOPHATIBHON MOACYAHOCTH.

Il. CyneOHbIii mpHUKa3z — 3TO HEMOTHUBUPOBAHHOE MOCTAHOBJICHHUE CYIbU
MEPBOIl MHCTAHIIMH, BBIHECEHHOE IO IIPaBUJIAM IIPUKA3HOTO MPOU3BOJICTBA MO 3a-
SBJIEHUIO KPEAUTOPA O B3bICKAHWU JICHEKHBIX CYMM WJIM UCTPEOOBAaHUU JIBHKU-
MOTO MMYILIECTBA OT JOJDKHMKA, OCHOBAHHOE HA MPEICTABICHHBIX KPEAUTOPOM
IIMCBMEHHBIX J1I0KA3aTENbCTBAX, UMEIOIIEE CUITY UCTIOJIHUTEILHOTO JOKYMEHTA.

CyneOHbIil prKa3 BEBIHOCUTCS B TEUEHHE MATU JTHEH C MOMEHTA MOCTYILIE-
HUS 3asIBJICHUS O BBIHECEHHMH CyIeOHOTO IpHKa3a B ¢y, 0e3 cyaeOHoro pa3oupa-
TEJIbCTBA U BbI30Ba CTOPOH AJIs 3aciymmBaHus ux oObsicHeHuil. I'TIK He ycra-
HOBJIEHO, YTO O IPUHATHU 3asBJICHUS CYJ AOJDKEH BBIHECTU OIPENEIICHUE, TAKXKE
HE YCTAaHOBJICHO CIIEHMAJIBLHOTO CPOKA, B TEYEHUE KOTOPOTO TAKOE ONPEIECICHUE
JOJDKHO OBbITh BbIHECEHO. EciM OCHOBaHUWU ISl OTKa3a HET, TO CYJbsS BBIHOCUT
CyJeOHBIN TpUKa3.

CyneOHblll IIpHUKa3 BBIHOCUTCS HA ONPEAEICHHOM OJIaHKE B ABYX JK3EM-
IUISIpaX B COOTBETCTBUM C PEKBU3UTAMHM, YKazaHHbIMU B cT. 127 I'TIK P®. B cy-
NeOHOM TpHKa3e OTCYTCTBYIOT MOTHBHPOBOYHAS W ONHUCATENIbHAS YacTH, €CTh
TOJIBKO BBOJHAS M PE30JIIOTUBHAS.

VYcnoBusMHu 11l BBIHECEHUS CYZA€OHOT0O MpUKa3a SIBISIFOTCS:

1) mpegocraBiicHHE BMECTE C 3asBJICHHEM BCEX JTOKYMEHTOB, MOITBEp-
KIAI0LIUX TPeOOBaHUE;

2) IPEeJIOCTaBJICHHBIC JIOKYMEHTHI JIOJDKHBI J[aBaTh HCYEPIIBIBAIOIICE
IIPEACTABJICHHUE O CYTH JENA;

3) OTCYTCTBHE CIIOpa O MPaBe;

4) NOJDKHHK B YCTAHOBJICHHBIN 3aKOHOM CPOK HE COOOIIMII O HECOTJIACUU
C 3asIBJICHHBIMHU TPEOOBaHUSIMHU.

OnuH 3K3eMIUIIp CyAeOHOro IpHKa3a OCTAeTCs B MPOM3BOJCTBE Cyna,
a Ipyroil Oyzaer BbiaH B3bickaTemo. Konuto cynebHoro nmpukasa cyzbsi BbIChLIa-
eT JOJLKHMKY. JlaToil moyydeHus cyneOHOro mprka3a CUMTaeTcsd Jara pOCHUCH
JOJDKHUKA B €r0 MOJIyYEHUH BHE 3aBUCUMOCTH OT croco0a ero nonydenus. Cy-
NeOHbIM TpUKa3 HaANpaBIsIETCS OJIMH Pa3 MO MECTY HAXOXKACHHS JIOJDKHUKA.
B ciiydae cMeHbI MecTa KHUTEIbCTBA JOLKHUKOM, CyA€OHBIN PUKa3 MOXKET ObITh
HaIpPAaBJIEH [TIOBTOPHO 10 HOBOMY MECTY HaX01eHus. JIOJDKHHUK B TEUEHHE J1E€CS-
TH JHEW C MOMEHTA €ro NOJyYEHUS MOXKET MPENOCTaBUTh BO3PAKEHUS OTHOCH-
TEJBbHO WCIIOJIHEHUS Cy1e0HOro pukas3a. Eciii B TeueHue AecsTi THEH OT AO0JIK-
HUKa HE IMOCTYIUT BO3PAXEHUI, TO CyJeOHbIN MPUKa3 BCTYMAET B 3aKOHHYIO CH-
JIy, W BTOPOM 3K3EMIUIAP Cy[bsl BBIAAECT B3bICKATEINO. B3bICKaTelNp, MOIYYUB Cy-
NeOHBIN MpUKa3, MPEIbSBIISET €0 K UCTIOIHEHUIO.

Ecin ¢ 1oipKHMKA B3BICKMBAETCS TOCYJApPCTBEHHAS IMOLLIMHA, TO CYIbs
00 3TOM BBIHOCHUT ONPEACICHUE U BbIAECT UCTIOTHUTENbHBIN JHCT.

91



B ToMm citydae, ecnu JOKHUK B TEUCHUE JECSITH JHEH C MOMEHTA IOTyYe-
HUSl CyJeOHOro MpuKasza 3asiBUT BO3PAKEHHUS OTHOCUTEIBHO €r0 HCIIOJHEHUS,
TO Cy/ibsl 00513aH OTMEHUTH CyAeOHBII nprka3. OCHOBaHUEM JIJIsl OTMEHBI SIBJISCT-
cst caMm (hakT Hecoryacusi JOJDKHUKA C MCIOJHEHHEM CyneOHOro mpukasza. Ecmu
JECSATUIHEBHBIN CPOK MOJA4YM BO3PAXKEHUS JOJLKHHUK MPOMYCTHII MO YBAXKUTEIb-
HBIM NPUYUHAM, TO OH MOKET OBbITh BOCCTAHOBJIEH. XO0JAaTaliCTBO O BOCCTAHOB-
JIEHUU CPOKa MOJAETCS BMECTE C BO3PAKEHMSIMU, K XOJATANUCTBY TAKKE MpUJIa-
raroTCs IOKYMEHTBI, IOATBEPKIAAIOIINE YBAXKUTEIbHOCTh IPUYHH NPOITYCKa CPO-
ka. Komuu ompenenenust 00 oTMEHE CyJ BBICHUIAET CTOPOHAM B TEUEHHE TPEX
JHEN ¢ MOMEHTa BbIHECEHUS. B JTaHHOM OmpeneseHnH CyJbsl TaKKE pa3bsCHSET
B3BICKATEIIO, YTO 3asIBICHHOE TPEOOBAHHE MOXET OBITh MPEIBSIBICHO B MOPSIKE
HCKOBOT'O CYZOIPOHU3BOJICTBA.

B cuny ct. 331 I'TIK P® onpenenenue cyna 06 oTMeHe cyieOHOro Mpukasa
HE MOKET OBITh 00KaJIOBaHO B CyJi€ MEPBOIl MHCTAHIIMU, IOTOMY YTO HE MPErsiT-
CTBYET JaJIbHEHIIEMYy IBM)KCHUIO JeJla, BEIb 3asBIICHHbIE TPEOOBAHUS MOTYT
OBITh MOJJaHbI B IOPSJIKE UCKOBOI'O MPOU3BOJICTBA.

CyneOHblil puKa3 SBISAETCA HE TOJIBKO CYJEOHBIM aKTOM, HO M MCIIOJHHU-
TEJIbHBIM JOKYMEHTOM — CT. 12 @3 PO «O0 UCIOTHUTEIHHOM MPOU3BOJICTBEY,
IPeyCMaTPUBAET, YTO UCIIOJIHUTEIBHOE MTPOU3BOACTBO BO30YKIA€TCsS HA OCHO-
BaHUM 3asIBJICHUS U CYJI€OHOTO NMPHUKa3a.

Bo3MoskeH Takke MOBOPOT UCIIOJIHEHUSI CyJeOHOro MpHKasza Io MpaBujiamMm
cT.cT. 443—445 T'TIK P®. B manHom ciaydae AOIMyCKaeTCs MPUMEHEHHE aHAJIO-
ruu 3akoHa 4. 4 ct1. 1 I'TIK P®, ecnu cyaeOHbIN npuKa3 BCTYMWI B CUITY, HO BIIO-
CJIEICTBUU OBbLI OTMEHEH, U I10 JIeTy BBIHECEHO HOBOE CYJI€OHOE IMOCTaHOBJIEHUE,
OTKa3bIBaIollee B TPeOOBaHUM, JTUOO OINpENeieHre, 3aKaHUMBAIOLIee POU3BOI-
CTBO IIO JIeNy, TOTJla BO3MOXKEH IOBOPOT HcHoiHeHus. Kak mpasuio, Bompoc
O TTIOBOPOTE MCIIOJIHEHUS PEIIaeT Cy/1 epBoit nHcTaHIuu cT. 443—445 I'TI PO.

CyneOHblil puKa3, BCTYNMBIIANA B CHITy, MOXET ObITh 00KajOBaH B Kac-
CallMOHHOM TOPSIZIKE.

I1l. IIpuka3sHoe NpPOU3BOACTBO HE JMILIEHO W HEKOTOPBIX HEAOCTAaTKOB
B IIPAaBOBOM PETYJIUPOBAHUH, KOTOPBIE BIEKYT MPOOJIEMBI TPaBOIPUMEHUTENBHO-
ro Xapakrepa, B TEOpUHU U CyJeOHOM NpakTUKe BhIPAOOTaHbI HEKOTOpbIE MYTH
pEeIIeHUs ATHX TTPOoOIIeM

B 3akoHe OTCYTCTBYET CPOK, B TE€YEHHE KOTOPOTrO JOJIKHA OBbITh BHICIaHA
Konus cyaeOHoro npukasza qoxHUKY (cT. 128 T'TIK P®). [Ipennaraercs npume-
HATHh aHaornio 3akoHa CT. 214 I'TIK P® u BbIchUIaTh NpHKa3 B TEUCHHE MSATH
JTHEU CO JTHA €r0 BHIHECEHHS.

He yperynupoBan nopsaok u Gopma u3BelieHus 1omKkHUKA. OueHb 4acTo
CyZ 3TO JieJIaeT MPOCThIM MUCHbMOM WJIM BOOOILE HE yBenomiisieT. B nanHom ciy-
yae crnenyer npumeHsath npasuia 1. 10 I'TIK PO — nuuHO BpydyaTh AOJKHUKY,
T. €. U3BEILATh 3aKa3HBIM TUCHMOM C YBEJIOMJICHHEM.

MupoBbie Cyibd pacCMaTPUBAIOT UMYIIECTBEHHBIE CIIOPHI HA CyMMY He 00-
aee 50 Teic. py0., HO TAKUX OTPaHUYCHUI NMPUMEHUTEIBHO K Cy/IeOHOMY MpHKa3y

2 Jlackuna H. B. VYrpolieHHoe U MpUKa3HOe MPOU3BOACTBA: «3a» U «IPOTUBY // Ap-
OuTpaxHbIi U rpakaaHckuit mporecc. 2017. Ne 7. C. 34—39.
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HE yCTaHOBJIEHO. Bo3HMKaeT BOMpPOC O TOM, KaKkOMy CYAy MOJCYAHBI MOJI0OHBIE
TpeboBanusi? PailoHHOMY — B MOPSAKE UCKOBOTO, T. K. CyJI€OHBIE MPUKA3bl MOTYT
BbIJIaBaTh TOJIbKO MHUPOBBIE CYJIbU, B TAKOM Clly4dae y JOJHKHHUKA OOJIbIIe CIIOCOOOB
00’KaJIOBaHUS WM MHUPOBOMY — B MOPSIIKE MPUKA3HOTO, MIOTOMY YTO OrpaHHYe-
Hus B 50 ThIC. py0. KacaroTcs TOIBKO MMYIIECTBEHHBIX CIIOPOB, a IPUKA3HOM TI0-
PSJIKE pacCMaTpUBAIOTCS OeccriopHbIe TpeOoBaHUs. B TakoM ciydae y TODKHUKA
€CTh BO3MOKHOCTB YITPOILIEHHON OTMEHBI CyZIeOHOTO MpHKa3a, BOZMOXXHOCTh pac-
CMOTpPEHHS TPeOOBAHUS B HICKOBOM MOPSIIKE, U BOBMOKHOCTh 00KaIoBaTh B Kacca-
IIMOHHOM TOPSIIKe, BCTYITUBIINHN B CHITY Cy/I€OHBIHN MPUKa3.

['TIK P® He comepXuT 3ampera Ha NPEAbSBICHUE TOXKICCTBEHHBIX TPEOO-
BaHUM O BbIJIa4ye CyJI€OHOrO MpHKa3a, 3TO MPUBOJUT K TOMY, YTO CYJ HEPEIIKO BbI-
JTAET HECKOJIKO CY/IE€OHBIX MPUKA30B MO OJHOMY TpeOoBaHUI0. B Takux ciydasx
TaKXKe CIICyeT MPUMEHSTh aHAJIOTUIO 3aKOHA M OTKa3bIBaTh B MPUHATUM 3asBJIC-
HUS O BbIIaue CyJeOHOro mpuKasza, He TOJIbKO 1Mo ocHoBaHMsIM cT. 125 T'TIK PO,
HO U IIPY HAIMYUHU CyAeOHOTO IMpHKa3a WIM PEHICHUS Cy/a MO TOXICCTBEHHOMY
TpeOOBaHUIO WK CIIOPY; €CIU B IPOU3BOJICTBE YK€ €CTh 3asBJICHUE O BbIJAUE CY-
JeOHOTO TPHKa3a MO TOXKJIESCTBEHHOMY TPEOOBAHMIO; €CJIM B TMOPSIKE MCKOBOTO
MIPOU3BO/JICTBA PACCMATPUBACTCS TOXKIECTBEHHOE TpeOoBaHue. OTKa3 B MPUHSATUU
[0 OTUM OCHOBAHMSIM JIOJDKEH IIPEMSITCTBOBAaTh IMOBTOPHOMY  OOpAIllCHUIO
C 3asBJICHHEM O BbIJIaUe CyIeOHOTO MPHKa3a M0 TOXKIACCTBEHHOMY TPEOOBaHUIO.

KonTpoabHble BOPOCHI:

1. [TonsTre U BO30YKAEHUE MPUKA3HOTO IPOU3BOJICTBA.
2. Boinecenue cyeOHOTO MpurKasa.

3. [Ipo6ieMbl pUKa3HOTO MPOU3BOJICTBA.

§ 16. Ocoboe mpou3BOACTBO

|. B cyneOHOI mpakTHUKe BCTPEYAIOTCS Cydad, KOTJa OTCYTCTBYET CIOpP
O TIpaBe, HO 3asBUTEJIb 3aWHTEPECOBAH B CYACOHOM TMOJTBEPKIACHUU TOTO WM
WHOTO (haKTa, YTOOBI YCTPAHUTH HEOIPECIICHHOCTh B TIPABOOTHOIIEHUSX, IS CY-
JeOHOTO Pa30oUpaTENIbCTBA TAKUX JIEJT YCTAHOBJIEH OCOOBIN MOPSII0K MTPOU3BO/ICTBA.
B cootBerctBun ¢ I'TIK P® B nopsiike 0co00ro Cyaonpou3BOJICTBA pac-
CMaTPUBAIOTCS CIEAyroIMe Kateropuu aein ct. 262 I'TIK:
1) 06 ycraHoBIeHHH (HAKTOB, HMEIOIINX FOPUINICCKOE 3HAUCHHE;
2) 00 yCBIHOBJIEHNH (y0UepeHUN) peOCHKa;
3) o0 mpuU3HAHKUK TPaKIaHWHA 0€3BECTHO OTCYTCTBYIOIIUM HIIH 00 0OBSB-
JICHUH TPOKIaHINHA YMEPIITUM;
4) 00 OrpaHUYCHUH JIeECIIOCOOHOCTH IPaXKIaHWHA, O MPU3HAHUN TPaK/aa-
HUHA HEJIeeCIIOCOOHBIM, 00 OTpaHUYCHUH WJIU O JIMIIIEHUN HECOBEPIIICHHOJICTHE-
rO B BO3pacTe OT YETHIPHAIIATH IO BOCEMHAJIATH JIET MpaBa CaMOCTOSTEIILHO
pacrtopsKaTbCsi CBOUMU JI0XOJ[aMH;
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5) 00 OOBSIBIICHUH HECOBEPILICHHOJIETHEIO IOJHOCTBIO JIEECIOCOOHBIM
(aMaHCHTIAIUN );

6) 0 MpU3HAHWYU JBMXMMOM BEIlM OCCXO3SMHOW M NMPU3HAHHUU TpaBa My-
HUIUIAJIBHON COOCTBEHHOCTH Ha O€CXO3SIMHYI0 HEJIBUKUMYIO BEIllb;

7) 0 BOCCTaHOBJICHHH TIPaB MO YTPA4YECHHBIM IIEHHBIM Oymaram Ha Tpeib-
SIBUTEJIS WA OPACPHBIM IIEHHBIM OyMaram (BbI3BIBHOE ITPOU3BOJICTBO);

8) 0 IpUHYAUTEILHON TOCITUTAIM3AINY IPaKIaHUHA B ICUXHUATPUICCKUN
CTAllMOHAP U MPUHYAUTEITLHOM MICUXUATPUIECKOM OCBUACTEIHLCTBOBAHUH;

9) 0 BHECEHMH WCIPABJICHUI WM U3MCHECHUM B 3alTUCH aKTOB IpakIaHC-
KOI'O COCTOSTHUS;

10) o 3asiBICHUSM O COBEPILICHHBIX HOTAPUAITBHBIX ACHCTBUSIX WM 00 OT-
Ka3€ B UX COBEPILECHUMY;

11) o 3asBJICHUSIM O BOCCTAHOBJICHUHM YTPAYCHHOTO CYACOHOTO IMPOM3-
BOJICTBA.

12) dhenepanbHBIMH 3aKOHAMH K PACCMOTPEHHIO B MOPSAIKE 0COOOTO Mpo-
W3BOJICTBA MOTYT OBITh OTHECEHBI U APYyTHUE Aea.

Kak BUIHO W3 nepedHs, B NOpsSAKE 0coOOro Mpou3BOJICTBA paccMaTpHUBa-
I0TCSL pa3Hble M0 CBOEI NMPAaBOBOM MPHUPOJIE J€Na, OJHAKO ISl HUX MPELYCMOTPEH
OJUH TMOPSAJOK CyIONpPOU3BOACTBA. B 0cOOOM NpOM3BOACTBE OTCYTCTBYET CHOP
O IIpaBe, €CIM CyJ] OOHApYKUT HAJIMUKE CIIOpa O MpaBe B JIese, OH OCTaBJISIET 3a-
sBJICHHE 0€3 PacCCMOTPEHUSI M Pa3bsCHSET 3asiBUTEISAM U IPYTUM 3aMHTEPECOBAH-
HBIM JIMIIaM, YTO OHA MOTYT PacCMOTPETh BOZHUKIIHI MEXTy HUMHU CIIOpP B TO-
pAIKE UCKOBOTO Mpon3BoAcTBa II. 3 ¢T. 263 I'TIK PD.

VYyacTHHUKamMu 0co0Oro MPOU3BOJACTBA SIBIISIIOTCA HE UCTEL U OTBETYHK,
a 3asiBUTEJb U MHbIE 3aMHTEpecoBaHHbIe Juna. [Ipon3BoacTBo B30y aaercs my-
TEM I10/IaYM 3asIBJICHUS], @ HE UCKA.

B ocoboM cyaonpou3BoACTBE HCHOIB3YIOTCS OOLIME MpaBUiia HCKOBOTO
NPOU3BOJICTBA, OJHAKO CHEnU(pUKa MPOU3BOJCTBA IO KAXI0H KaTeropuu Aem
B OTACIBHOCTH PETyJIUPYETCs MyTEM YCTAHOBJIEHHSI K OOLIEMY MOPSAKY paccMOT-
PEHMS 1€ MPOLIECCYAIBHBIX U3BATHN U TONTOJIHEHUH.

B ocob6oM mpou3BOACTBE OTCYTCTBYIOT MpPOLIECCYalbHbIE WHCTUTYTHI, HE-
pa3pbIBHO CBSA3aHHBIE C UCKOM — OTKa3 OT MCKa, NMPU3HAHHUE HCKa, U3MEHEHHE
IpeaMeTa U OCHOBAHMSI MCKa, 3aKIIF0YEHHE MUPOBOIO COTJIALICHUs, 0OecIiedeHrne
UCKa U T. 1.

[IpaBom mogath 3asBIE€HHE, KaK MPaBUII0, 00Jaa€T CTPOrO OrPpaHUYEHHBIN
KpYT JIMII, YKa3aHHbII B 3aKOHE, TOTJIa KaK B MOPSAKE UCKOBOTO CYAOMPOU3BO/I-
CTBO MCK MOXET MOJaTh JIF000€ JIUIIO, YbE MPaBO HAPYILIEHO.

[IpenmeT noKa3bIBaHUS O JAHHOM KaTErOpPHH e ONpeiesieH MaTepuab-
HBIM U MPOLIECCYATbHBIM 3aKOHO/1aTEIbCTBOM.

B niepByto ouepenp nena 0cob0oro mpou3BOJACTBA XapaKTEPU3YIOTCS OTCYTCT-
BUEM Cropa o npase. EcTh MHEHHE, YTO OCHOBHOE OTIIMYHKE JeJl 0COO0Tr0 MpOou3-
BOJICTBA OT MCKOBOTO 3aKJIFOYAETCsl B TOM, YTO MPH PACCMOTPEHHM HCKOBBIX JIEN
paspenaeTcst Crop O MPaBe rPa)JIaHCKOM, LENbIO CYILIECTBOBAHUS KOTOPOT'O SIBJIS-
eTcsl 3aluTa CyObeKTUBHOTO IMBUIIBHOTO MIPaBa, B JIeJIaX ke 0COO0ro Mpou3BOJIC-
TBa OCYLIECTBJISIETCS HEMOCPEACTBEHHAs 3alllUTa 3aKOHHOI'O MHTEpeca, KOTopas
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SIBISICTCS eI CYIECTBOBAHMS JAHHOTO BHIA CyHONpoM3BoxcTBa’™. IIpemmer
CyeOHOM 3alHTHI TIO JIeJlaM 0CO0O0TO MPOU3BOJICTBA — 3aKOHHBIA MHTEpEC, IETh
CyeOHOM esSATeTbHOCTH — 3aIllUTa YKa3aHHOTO MHTEPECa, CII0co0 3aIuThl — CO-
37aHKE ONPECIICHHBIX YCIOBUH /ISl yIOBIIETBOPEHMSI TaHHOTO MHTEepeca. B Heko-
TOPBIX CIyYasx HEIbI0 PACCMOTPEHUs €T 0cO00ro MPOU3BOJICTBA SIBIISICTCSA yCTa-
HOBJICHHE OMPE/ICIEHHOr0 MPAaBOBOTO COCTOSIHUA JAPYTOro JIMIA, a HE 3asBUTEIISL.
Criop 0 cyOBEKTUBHOM IpaBe B Jieiax 0cOO0Tro MPOU3BOICTBA MOKET BO3HUKHYTH,
TOJIBKO 3TOT CHOp HE MOXKET OBITh CBS3aH C MpaBaMH M 00S3aHHOCTSIMU JIHII,
YYaCTBYIOIIMX B JIENIE TI0 OTHOIICHHUIO IPYT K APYTY OO JIUI, B HHTEpEcax KOTO-
pPBIX OHU YYacTBYIOT B IPOM3BOJICTBE TO jaeny. OT 3TOro 3aBHCHUT BO3MOXKHOCTh
paccMOTpeHHsI Jiefia B IOPsIIKEe 0COO0T0 MPOU3BOJICTBA MIIM UCKOBOTO.

Brienenpl Takke XapakTepHBIE YePThl OCOOOTO MPOU3BOJCTBA, KOTOPHIC
OTJIMYAIOT €r0 OT APYTHX BUIOB TPAXKAAHCKOTO CYAOIPOM3BOACTBA . MPEAMETOM
CyeOHOM 3aIUTHI SIBISICTCS 3aKOHHBIM HHTEPEC; 1IeTb CYICOHOH eI TeThHOCTH —
3aliTa YKa3aHHOTO MHTEPEeca; B JieNax OCO0Oro MpOM3BOJICTBA MCKIIOYEHA BO3-
MO>KHOCTB CIIOpa O MPAaBOOTHOIICHHSX JIUII, YIaCTBYIOIIUX B TIPOM3BOJICTBE T10 JIe-
Jy; crocoO0M CyAeOHOM 3aIIUThl SBISCTCS KOHCTATAITUS ONPEICICHHBIX IOPHIH-
YECKH 3HAYMMBIX (DaKTOB WJIM COCTOSIHWM; 3asBJICHHE, KOTOPHIM BO30YKIAIOTCS
nena 0cob0ro MpOU3BOJICTBA, HE COACPKHUT MaTEPUATBHO-TIPABOBOIO TPEeOOBaHUS
K IPYTOMY YYaCTHUKY MAaTepUAIbHBIX MPABOOTHOILICHUI; JIUIA, YYaCTBYIOIIUE
B JIeJIe, CBOMMH MHTEpEcaMu MPsSMO HE MPOTUBOCTOAT JAPYT JIPYTY; Jieja pa3peliia-
FOTCS YaIlle BCEr0 Ha OCHOBE MaTepUATBHBIX HOPM IIMBUJIBHBIX OTpAciIeH IpaBa.

Oco0oe TTPON3BOJICTBO — 3TO YPETYJIUPOBAHHBIN HOPMaMH TPAKIAHCKOTO
MIPOIIECCYaTLHOTO 3aKOHOJATENLCTBA TIOPSAAOK PACCMOTPEHHSI W Pa3pelieHus,
MPEYyCMOTPEHHBIX 3aKOHOM JIEJI, XapaKTePU3YIOUIUICS OTCYTCTBHEM CIOpa
O TIpaBe M CTOPOH C B3aUMOMCKITIOYAIOIIUMU UMYIIIECTBEHHBIMU U JIMYHBIMU He-
UMYIIECTBEHHBIMH UHTEPECAMH.

Kak Opuio ykazaHo panee, Ui KaXXAOW KaTETOPUH eI 3aKOHOM Tpemdy-
CMOTPEHBI CBOM OCOOCHHOCTH PAacCCMOTPEHUS, MeperIeM K PacCCMOTPEHHIO JaH-
HBIX OCOOCHHOCTEH.

Il. B mpaBe cymiecTByoT (hakThl, B OTHOIUIEHUH KOTOPHIX HE YCTAHOBJICH
aJIMUHUCTPATUBHBIA TOPAJIOK MX YAOCTOBEPEHHUS, OJHAKO OT HAJIMYUS WM OT-
CYTCTBUS 3TUX (aKTOB OYIET 3aBUCETh pealin3aius CyObEeKTUBHBIX MpaB. Takue
(haKThl YCTAaHABIMBAIOTCS B CYACOHOM TOPSIKE.

B cootBercTBUM co cT. 264 T'TIK cyn paccmarpuBaeT jena 00 yCTaHOBIIE-
HUU:

1) poACTBEHHBIX OTHOIICHHUH;

2) akTa HaXOXKICHUS HA WKIUBEHHUH,

3) hakTa perucTpalMy POXKACHHS, YCHIHOBJICHUS (yaodepeHus), Opaka,
pacTop>keHus Opaka, CMepTH;

13 Kocmpyba A. B. Ocoboe mpon3BOoICTBO Kak popMa yCTAaHOBJICHUS MPaBOMpPEKpalia-
IOIUX HOPUINYECKHX (DAaKTOB B rPAXKIAHCKUX MpaBOOTHOMIEHUsAX // I'paxkmaHckoe mpaso.
2017. Ne 5. C. 47—54.

4 Tam xe.

95



4) (hakTa pU3HAHUS OTI[OBCTBA,;

5) dakTa IPUHAIICIKHOCTH MPABOYCTAHABIMBAIOIINX JTOKYMEHTOB (32 MC-
KIIFOUEHUEM BOMHCKHX JOKYMEHTOB, MACIOPTa U BbIJABAEMBIX OpPraHAMH 3aIUCH
aKTOB I'PaXK/IaHCKOI'O COCTOSIHUSI CBHJIETENILCTB) JIMILY, MM, OTYECTBO WM (haMu-
JIMsl KOTOPOT'O, YKa3aHHbIE B IOKyMEHTE, HE COBIAJAIOT C UMEHEM, OTYECTBOM HJIU
(dbamummeit 3Toro uila, yka3aHHBIMH B TIACTIOPTE WIIM CBUICTEIBCTBE O POXKICHHUM;

6) akTa BIaJACHUS U TIOJIB30BAHKS HEBUKMMbIM UMYIIIECTBOM;

7) dakTa HECYACTHOTO CITy4as;

8) dakTa cMepTH B ONpPEICIICHHOS BPEMS U MPHU ONPEACICHHBIX 00CTOSI-
TENbCTBAX B CIIy4a€ OTKa3a OPraHoB 3allUCH AaKTOB TI'Pa)KJAHCKOTO COCTOSHHS
B PETUCTPALIN CMEPTH;

9) paxTa MpUHSTHS HACIEACTBA K MECTA OTKPHITUS HACIICCTBA;

10) apyrux UMEIOIIUX IOPUINIECKOE 3HaUCHHE (DaKTOB.

CyneOHOMY YCTaHOBJICHHMIO MOJJIEKAT TOJILKO T€ (DAKThl, KOTOPbIE OTBE-
YaroT CJIEAYIOIIUM MPU3HAKAM:

1) ycranaBnmMBaeMblii (hakT MOPOXKIACT JIIS 3asBUTEIIS ONPE/ICIICHHBIC Tpa-
BOBBIE MTOCJIE/ICTBUS, IOITOMY 3asiBUTEIb JOJDKEH YKa3aTh LElb, Ui KOTOPO eMy
HEOOXOMMO YCTaHOBHUTH (PAKT; ATO CAEJIAHO JJISl TOTO, YTOOBI B Cy/I€ HE yCTaHAB-
JIMBAJTUCH FOPUINUECKU Oe3pa3inyHble (PaKThl;

2) OTCYTCTBUE MPETYCMOTPEHHOTO 3aKOHOM MHOTO BHECYACOHOTO MOPS/I-
Ka YCTaHOBJICHUS JIAaHHOTO (paKTa;

3) HEBO3MOYKHOCTh BOCCTAHOBJICHHSI B Q/IMUHICTPATHBHOM IOPSIJIKE yTpa-
YEHHOT'0 JJOKYMEHTA, MOATBEPKAAOIIEr0 TOT UM UHOU (DaKT;

4) oTCyTCTBHE CIIOpa O TIPaBE.

Jlyis Toro 4toObl yCTaHOBUTH TOT WJIM HMHOW (haKT, 3asgBUTENb JOKEH
MPEIOCTABUTH JOKA3aTEIbCTBA CYIIECTBOBAHUS JAHHOTO (haKTa.

[Tpu nmonave 3asBieHUs 00 YCHIHOBJICHHUH TJIaBHOE — IMPABUIIBHO OTMpee-
JIUTh TOJACYJIHOCTh, MIPaBUJIa OMPEIEIICHUSI KOTOPOM YCTaHOBJIEHBI CT. 269 T'TIK
P®. I'paxxnane PO, xenaromiye yCbIHOBUTh peOCHKA, MOJAIOT 3asBJICHUE B pail-
OHHBIN CyJl [0 MECTY HAXOXKJIEHUSI peOCHKa; NHOCTPaHHbIE TPAXKIAHE, TPAKIaHE
P®, nocTostHHO TTpOKUBAIOIIUE 32 TPAHUIIEH, JTUIa 0€3 TPakIaHCTBA, JKETAIOIIIe
YCBIHOBUTH peOeHka — TrpaxaanuHa P®, momaior 3asBiieHHWE B Cyl CyOBEeKTa
M0 MECTY HaXOXKJCHUs peOCHKa.

I'TIK o4eHp moapoOHO PErITaMEeHTUPYET, YTO JOJKHO COAEPKAThCS B 3asB-
JICHUU 00 YCHIHOBJICHUH, M KaKUE JOKYMEHTBI JI0JKHBI ObITh K HEMY MPHUIIOKEHbI
ct. 270, 271 TTIK P®. IIpu yCHIHOBIEHUH YYUTHIBAETCS MHOXKECTBO (DAKTOPOB:
cMeHa (amMiniy, corjiacue o0OMX CYNpYyroB, YCJIOBUS MPOKMUBaHUs, 3apaboTHAs
IU1aTa, COCTOSIHUE 3/10POBbsl YCHIHOBUTENIEH U T. II.

BITIK Ttakke moapoOHO periaMeHTHUPOBAH MOPSAIOK IMOATOTOBKHU JeNa
K CyIeOHOMY pa30MpaTesbCTBY, OT THIATEIBLHOCTH MPOBEACHUS KOTOPOM 3aBUCUT
pemienue cyaa. llpu moarotoBke nena K cyAeOHOMY pa3OMpaTENbCTBY OpraHbl
OIEKU U MOTMEYUTENbCTBA MPEJOCTABIAIOT 3aKII0UeHUE 00 000CHOBAHHOCTU YChI-
HOBJICHUSI U COOTBETCTBHSI YCBHIHOBJICHHSI HMHTEpPECAM YCBIHOBIISIEMOTO peOCHKa,
K 3aKJTIOYCHUIO OPTaHbl OTEKH M TIOTEYUTENbCTBA MPUIATAIOT MepedeHb He00X0-
JTUMBIX JOKYMEHTOB. aKT OOCIJIEZIOBAaHUS YCIIOBHM KH3HHU yCHIHOBUTEIEH, CBHUJIC-
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TEJICTBO O POXKAECHUU peOeHKa, MEAUIIMHCKOE 3aKIIIOYEHHE O COCTOSIHUM €T0 3710-
POBbsI, cornacue pedeHka, gocturiiero 10 JeT Ha yChIHOBJICHHE U Ha BO3MOXKHYIO
CMEHy (haMUJIMH, COTJIACHE Ha YCHIHOBJICHHE CO CTOPOHBI ONEKYHA, IPUEMHBIX PO-
JUTENICH, PYKOBOJIUTEINS YUYPEKICHUS, B KOTOPOM pPEOCHOK HAXOAUTCA U T. II.
cT. 272 I'TIK P®.

3asBieHue o0 ycbIHOBIEHUU paccmaTpuBaetcs cT. 273 ['TIK PD:

1) Ha 3aKpBITOM CyJIcOHOM 3aCEIaHNH;

2) ¢ 00s13aTEIIbHBIM YYaCTHEM YCBIHOBHUTEIICH; MPEICTABUTEINICH OpPraHOB
OMEKH U MONEYUTENTHCTBA; MPOKYPOPa; YCHIHOBISIEMOIro peOEHKa, TOCTHUTIIETO
14 ner;

3) B HCOOXOIMMBIX CITy4dasX ¢ Y4aCTHEM YCBHIHOBIISIEMOTO PEOCHKA B BO3-
pacte ot 10 no 14 ner;

4) ¢ ydacTHeM JIpyTuX 3aUHTEPECOBAHHBIX JIMI] — HAIIPUMED, POIAUTEIICH.

B pemienun cys MOXKET yIOBIETBOPUTH 3asiBICHHUE TOJHOCTHIO WM 4Ya-
CTHUYHO (HampuMmep, OTKa3aTh B 3alMCH YCHIHOBUTENIEH B KA4€CTBE POAUTENEH,
B UI3BMEHEHUU J1aThl U MECTa POXKJIEeHUsI peOeHKa U T. 11.). BeTynuBiiee B 3aKOH-
HYIO0 CHJIy PEIICHUE Cyla B TeUeHUE Tpex nHeu Hampasisercs B 3AI'C mo mecty
MPUHSATHS PEIICHUS, JIJISl PETUCTPAIUU YCHIHOBJICHUSI.

3asiBlieHHE O MPU3HAHUU TpakKJaHMHA O€3BECTHO OTCYTCTBYIOIIUM WITU
OOBSIBJICHHE €T0 YMEPIIUM IOJAETCA B CYJ 110 MECTY HaXOXJEHUS 3aUHTEPECO-
BaHHOrO Juia — cT. 27/6—280 I'TIK P®.

B sTOM 3asBiIeHUN yKa3bIBaeTCs, C KAKOW IIEJIbIO 3asIBUTEII0 HEOOXOIUMO
MPU3HATh TpakJIaHWHA OE€3BECTHO OTCYTCTBYIOIIMM WM OOBSIBUTH YMEPIIHM,
(aKThl IOPUIUYECKOTO COCTAaBA MPU3HAHUS TPakIaHUHA O0€3BECTHO OTCYTCTBYIO-
UM U OOBSIBICHUS €r0 yMepIinm, rpeaycmorpeHHbie ['K PO.

[Tpu moaroroBke jAena K cyaeOHOMY pa3OUpaTeNIbCTBY CYJl HAMPABIISET 3a-
MPOCHl B Pa3JIMYHBIE OpPTraHbl 00 UMEIOIIUXCS CBEACHUSIX O MECTOINPEObIBAHUU
rpaxaanuHa. J[aHHbIE Je/1a pacCMaTPUBAIOTCS C y4acTHEM MPOKYpopa.

ITocne mpuHSTHS 3asBICHUS CYJ MOXKET MPEAJIOKHUTh OpraHaMm OIEKU
Y TIOTICUUTENILCTBA HA3HAUYUTh JTOBEPUTEIILHOTO YIPABJISIFOIIETO UMYIIIECTBOM
rpa)XJIaHUHA, €CIIM OHO TpeOyeT yIpaBICHHS.

Pemenune o nmpusHaHuMU TpakJaHuHA O€3BECTHO OTCYTCTBYIOIIEM BJICUET
nepeaadyy MMYyIIECTBA TOMY JIMIY, C KOTOPbIM OpraH ONEKH W MOINEYUTENbCTBA
3aKJIFOYUT JIOTOBOP JOBEPUTEIBLHOTO YIPABJICHHUS HMYIECTBOM, TPEOYIOIIUM
YIOPaBJICHUS. DTO PEIICHUE BJICUET TAKXKE U UHBIE TOCIEACTBUS, MPETyCMOTPEH-
HbIE 3aKOHOM.

Pemenne 00 00BsABIEHUN TpakJaHWHA YMEPIIUM SIBJISIETCSI OCHOBAHHEM
BHeceHust 3AI'Com 3anucu 0 CMEpTU JAHHOTO TpakJIaHHUHA.

Ecnu npu3HaHHbI 0€3BECTHO OTCYTCTBYIOIIUM UM OOBSBICHHBIA yMeEp-
IIUM BEPHETCS, TO CYJl HOBBIM PEIICHUEM OTMEHSIET paHee BBIHECEHHOE, HOBOE
pelieHue SBISICTCS OCHOBAaHUEM aHHYJIMPOBAHMS JOBEPUTEILHOTO YIpaBICHUS
W 3anmucu o cMepTth. HoBoe pelieHne COOTBETCTBEHHO HAIpaBisIETCS B OpraH
oneku u norneunteabcTBa Wik 3AI'C. C 3asBiaeHueM 00 OTMEHE paHee BBHIHECCH-
HOTO PEIICHUSI MOXKET OOPATUTHCSA CaM TPaKIaHWH WU T€ JIUIA, TI0 NHUITUATUBE
KOTOPBIX OHO OBLIO BBIHECEHO.
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[IpaBom monath 3asiBjeHHE 00 OrpaHUYEHUU JI€ECIOCOOHOCTU TpaKIaHU-
Ha, MPU3HAHKE TPaXKIaHWHA HEIEEeCIIOCOOHBIM, OTPAaHIUYEHUE WU JIUILIEHUE HECO-
BEPIIICHHOJIETHETO IpaBa CaMOCTOSITENIbHO PACIOPSHKATHCS CBOMMH JI0XOJaMU
obnanaror ct. 281 I'TIK P®D:

1) 06 orpaHMueHNN JEECTIOCOOHOCTH — WIEHBI CEMbH, OpraH OICKH
Y TIOTIEYUTENILCTBA, ICUXUATPUYECKOE HIT IICUXOHEBPOJIOTMUECKOE YUPEKICHHUE;

2) O IPU3HAHUU HEICECIIOCOOHBIM — YWICHBI CEMbH, OJM3KHE POJICTBEH-
HUKH, OpPTraH ONEKU U MONEYUTENHCTBA, ICUXUATPUIECKOE WITU TICUXOHEBPOJIOTU-
YEeCKOE YUPEXKJICHUE;

3) 00 orpaHMYEeHUM WM JHMIICHUW HECOBEPIICHHOJETHETO MpaBa PacIio-
psKaTbCsl CBOMMHM JI0XOJAMHU — POJUTENM, YCHBIHOBUTENM, MOMEYUTENN, OpraH
OIIEKH U MOTIEYNTENbCTBA.

3asiBiieHHE TOAAETCA 10 MECTY HaXOXKICHHUS Tpa)KJIaHWHA, OrpaHUYMBac-
MOTO B JICECTIOCOOHOCTH, MPU3HABAEMOT'0 HEAEECTIOCOOHBIM, HECOBEPILIEHHOJIET-
HEr0, OTPAaHUYMBAEMOr'0 B PACHIOPSDKEHUM JT0XOJaMH, a €CJIM OH IIOMELICH B IICHU-
XUATPUYECKOE WIIH TICUXOHEBPOJIOTHUYECKOE YUPEKICHHUE, TO IO MECTY HAXOXKIE-
HUS JAHHOTO YUPEKICHHUS.

JIig Toro 4ToOBI 3asBiIeHUE ObUIO YAOBIETBOPEHO, 3aIBUTEINb JIOJKEH J10-
Ka3aTh (PAKTHI FOPUANYECKOTO COCTaBa, npeaycmoTpenHsie 'K PO. B neobxoau-
MBIX CJIy4asX CyJl Ha3HA4aeT HKCIIEPTU3Y.

3asBnenue, noganHoe B nopsake cT. 281 I'TIK P®, cyn paccmarpuBaet
C YYaCTHEM CamMoro IpakAaHHWHA, 3asBUTENS, TIPOKYpOpa, IPEICTaBUTEN OpraHa
OIEKH W MONEeYNUTENbCTBA. ['parkaaHNH, B OTHOIIEHUH KOTOPOrO paccMaTpuBaeT-
Csl J1eJ10 O MPU3HAHUM €r0 HEAEeCIOCOOHBIM, JOHKEH ObITh BhI3BAH Ha Cy/lIeOHOE
3acellaHue, €CIIM €ro MPUCYTCTBUE HA ATOM 3aCEJaHUU HE CO3/1aeT OMACHOCTH IS
€ro KU3HU WIN 3JI0pOBbsl TUOO AJISl JKU3HU WM 3JI0POBBSI OKPYXKAIOIMIMX, JUIS
IIPEIOCTABIICHUS EMY CYJIOM BO3MOXHOCTHU HU3JIOKHUTH CBOKO MTO3ULUIO JIMYHO JIU-
00 4epe3 BEIOpAaHHBIX UM MPEACTABUTENECH.

JlaHHblE pelIeHUs SBISIFOTCS OOpaTUMBIMHU, T. €. MOTYT OBITb OTMEHEHBI
CYZIOM, €CJIM OTIAJIM paHee CYIIECTBOBaBIINE 00cToATENbCTBA. Cyll MOXKET OTMe-
HUTb OTPAHWYEHUE [1€€CIIOCOOHOCTH Ha OCHOBAHWHU 3asIBJICHUS 3asBUTENS WU
caMmoro rpaxjaanuHa. ['paknaHuH Takke MOXKET ObITh MPU3HAH JI€ECIIOCOOHBIM.
['paxnanuH, MpU3HAHHBIA HEJIEECTIOCOOHBIM, BITPABE JIMYHO JINOO Yyepe3 BHIOpaH-
HBIX UM TpEeJCTaBUTENeH O00XaJoBaTh B aleUISIIMOHHOM, KacCAllMOHHOM WU
HAJ30PHOM MOPSIIKE PEHICHHE CyJ1a O TPU3HAHUM €0 HEJEECTIOCOOHBIM.

3asBnenue o0 smaHcumarmu (cT. 287—289 I'TIK P®) nmomaer cam Heco-
BEPILEHHOJIETHUI 110 MECTY CBOETO JKUTENIbCTBA, 3asBJIEHUE CyJI IPUHUMAET B CITy-
4ae OTCYTCTBUS COTJIACHsI POJUTETIEH.

JlaHHOE 3asBJICHHE PACCMATPUBAETCS C YYACTUEM POJUTENICH, HECOBEPILECH-
HOJIETHETO, MPOKYpOpa, TMpPEICTaBUTEIs] OpraHa OINEKU M IONEYUTEIbCTBA.
[Tpu yoBieTBOpEHUH 3asBJICHUS] HECOBEPILICHHOJIETHUI CTAHOBUTCS MOJHOCTHIO
JIEeCTIOCOOHBIM CO JIHSI BCTYIUICHUS PELICHHUS Cy/la B 3aKOHHYIO CHITY.

3asiBiieHHE O MPU3HAHUU JBUKUMOMN BEIU OECXO03WHOM U MPU3HAHUE TIPa-

Ba MYHUIIUITAILHOW COOCTBEHHOCTH Ha OECXO3UHYIO IBIKUMYIO Bellb cT. 290—
294 T'TIK P®.

98



3asBicHUE O MPU3HAHUM JBMIKUMON BeIIM OeCXO3sSWHOM MOJaeT JIUIIO,
BCTYIIUBILIEE BO BJIQJIEHHWE €0 0 MECTYy CBOEI0 >KUTENIbCTBA, JIMOO €CIU BEIllb
u3bATa (eepabHBIM OPraHOM HCIIOJTHUTEILHONW BJIACTH B COOTBETCTBHHU C HUX
KOMITIETEHITUEH, TO 3asBJICHUE TIOJacT (PMHAHCOBBIN OpPTaH 10 MECTY HaXOXKICHHSI
BEIIIH.

3asiBiIcHWE O MPU3HAHWM TIpaBa COOCTBEHHOCTH HA OECXO3AWHYIO HEIBU-
)KuMyto Berlb nojgaer KYMU no MecTy HaxoKIeHUsI BEITH, MTOCIe UCTCYCHUS TO-
Jla CO JTHS IMMOCTaHOBKH JTaHHOM Belly Ha yueT denepanbHOM ciryk001 rocyaapcet-
BEHHOW perucTpalyu, Kajgactpa u kaprorpadguu. Ecnu 3asBineHue OyaeT mojaaHo
paHbIIIE ATOTO CPOKA, CYJl OTKAKET B IPUHATUU 3asIBJICHUS U MIPEKpaIlaeT MPOoU3-
BOJICTBO T10 JEIy.

B 3asBieHnn momKHBI OBITh YKa3aHBI TIPU3HAKHU BEIITH, T0KA3aTEILCTBA OT-
Ka3a OT Hee COOCTBEHHMKA, TTOCTAHOBKA €€ Ha y4eT U T. 1. 3asBJICHUE paccMaTpu-
BaeTCs MPU YIaCTUH 3aMHTEPECOBAHHBIX JIUII M 3asBUTeNs. [Ipu moaroroBke aena
K CyZIcOHOMY pa3OUpaTeNIbCTBY CYJl BBISICHSET, KaKWE JIMIAa MOTYT JAaTh CBEJICHUS
O MPUHAJICKHOCTH BEIIH, a TAKXKE 3aIpalllMBaeT CBEJCHUS B COOTBETCTBYIOIINX
OpraHu3aIusIX.

ITo pe3ynbTaTaM paccMOTpPEHHUS! CyA NPUHUMAET PEIICHHE O MPU3HAHUU
JBIDKUMOM BeIlM 0eCX03s1MHOM U Tlepeaade ee B COOCTBEHHOCTD BIIaJieblla, JIN00
MPUHUMAET PEIICHHE O MPU3HAHWK IIpaBa MYHHUIUIAIBLHOM COOCTBEHHOCTH
Ha HEJIBUKUMYIO BEIIb.

BoccTaHOBUTH MOKHO TOJIBKO TO Cy/€O0HOE MPOU3BOACTBO, MO KOTOPOMY
MPUHATO PEIICHUE WIA OMNPEACICHUE O MPEKpallleHU MPOU3BOJICTBA 10 JACITY
(ct. 313—319 I'TIK P®D).

3asBicHUE MOJIACTCs JMIIAMH, Y4aCTBOBAaBIIUMHM B jienie. He nmeer 3Haue-
HUS, T10 KaKOW MPUYMHE IPOU3BOJCTBO OBUIO YTpaueHO. 3asBIICHHUE IOJACTCS
B CyJl, BEIHECIIMI OIpEJIEICHUE O IMPEKPaICHUH MPOU3BOJICTBA 10 ACNy WK pe-
merue. OT ymiatel CyeOHBIX PAcX0/I0B 3asBUTENL OCBOOOKMaeTcs. B 3asBneHun
JIOJKHBI OBITh YKa3aHO, O BOCCTAHOBJICHUU KaKOTO MPOU3BOCTBA MPOCHUT 3asiBU-
TeNb, KAKOE IMOJIOKEHUE OH 3aHMMaJl B MPOIECcCe, YTO €My M3BECTHO 00 0OCTOSI-
TEJILCTBAX YTPAThl MPOM3BOJICTBA U T. M. K 3asBICHUIO OH IpWIIaraeT KOMUM JOKY-
MEHTOB, KOTOPBIE Y HETO MMEIOTCS, JIa’K€ €CIM OHU W HE 3aBEPEHbI B YCTAHOBJICH-
HOM TIOPSIJIKE.

Ecnu pu paccMoTpeHun JaHHOTO Jieia MEXAy 3asBUTENIEM U IPYTUMHU 3a-
WHTEPECOBAaHHBIMU JIMIIAMU BO3HUKHET CIIOP O TOM, OBLIO JIM BHIHECEHO PEIICHUE
M0 BOCCTAaHABJIMBAEMOMY MPOU3BOJICTBY WJIM HET, WJIM KAaKHE-TO UHBIE CIIOPHI, Ka-
carolyecs yTpaueHHOIO MPOU3BOJICTBA, ATO HE Oy/JeT OCHOBAHHEM IS TIPEKpa-
IIEHUSI POM3BOJCTBA 110 JIeJly Ha ocHoBaHuU 11. 3 c¢T. 263 I'TIK P®, noTtomy uTO
3TO OyJIeT CITIOPOM HE O MpaBe, a 0 paKTax.

B 3asiBneHnn 0 BOCCTaHOBJIEHWH JOJDKHA OBITh yKa3aHa I1eJIb BOCCTaHOBJIE-
HUSI, ¥ OHA JIOJDKHA OBITH CBsI3aHa C 3allIUTOM MpaB U 3aKOHHBIX UHTEPECOB, B IIPO-
TUBHOM CJIy4ae CyJi COOTBETCTBEHHO OCTABUT 3asiBJICHHE 0€3 ABM)KCHUSI WA OTKa-
KeT B BO30YKJICHUH JIea.

He BoccTanaBnmBaeTcst por3BOACTBO, YTPAYEHHOE 10 PACCMOTPEHUS Jieia
o cymectBy. Eciu cyn cobeper HeoCTaTOuHO MaTepHasioB ISl BOCCTaHOBJIE-
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HUSI, TO OH MPEKpaIlaeT MpOU3BOACTBO MO AeTy. B 3THX ciydasx 3asBUTENb MO-
’KET CHOBa 00paTUTHCA C UCKOM B CY/I.

Cyn Taroke MpekpamaeT MpOU3BOJICTBO IO JIey O BOCCTAHOBJICHUH, €CIIH
BOCCTAHABIIMBAETCS IPOU3BOJICTBO B LEISAX €TO UCTIONHEHUH, & CPOK MCIOTHEHHUS
yXKe UCTEK.

KoHTpo/ibHbIE BONPOCHI:

1. [lonsTHE ¥ PU3HAKK 0COOOTO TPOU3BO/ICTBA.

2. [IpaBuia paccMOTpeHUs OTIIEIBHBIX KAaTErOpui Jied B OpsIKe 0co00ro
IIPOU3BO/ICTBA.

§ 17. AneJuIAMOHHOE MPOU3BOACTBO

|. Anennsiiiust — ot siat. apellatio (mpu3BaTh KOro-1mMd0 K BMEIIATEIBCTBY
B CITOD).

AnemsauroHHOe MTPOU3BOJCTBO — 3TO MPOU3BOACTBO IO MEPECMOTPY CY-
NeOHBIX MMOCTAHOBJICHUM, IPUHATHIX MEPBOM MHCTAHUMEH 1 HE BCTYNUBIINX B 3a-
KoHHYI0 cuity (cT.cT. 320—335.1 I'TIK P®D).

AneuoHHas kajno0a MOXET ObITh IOJjaHa B TEUEHHWE OJHOI0 Mecsla
CO JIHA NPUHATHS pPEUIeHUs B OKOHYATEIbHOM (popme (T. €. ¢ MOMEHTa COCTaBlie-
HUSI MOTMBHPOBOYHOM YacTH CyA€OHOrO pEIEHUs, COCTABIEHUE KOTOPOH MOKET
OBITH OTJIOXKEHO Ha CPOK JIO IATH JTHEH). ATICIUIAIIMOHHAS JKao0a MoIaeTCsl B CY/
BBILIECTOALIEH MHCTAHIMU. PeleHnss MUpOBOro CyabH 00KalytoTCsl B palloOHHOM
CyZe, pellieHus palOHHOTO CyAa — B cyJie cyObekTa PD, pemienus cyna cyobek-
Ta— B CyJCOHBIX KOJUICTUSX IO TPAXKIAHCKUM WM aJMUHUCTPATUBHBIM JIEJIaM,
pemennss BC P®, npuHAThIE UM 10 NEPBOM MHCTAaHUUH, — B ANECIUIAIMOHHON
koiierun BC P®. B paiioHHOM cyne aneiuisiiMoHHast skajnoda paccMaTpuBaeTCs
€IMHOJIMYHO CY/IbEH, BO BCEX OCTAJIbHBIX CyAax — KoJulernanbHo. O0XaJoBaHO
MOYET OBITh PEIICHUE KaK B LIEJIOM, TaK U €ro 4acTb, U B TOM, U B JJPYTrOM CiIydae
pEILIEHUE HE BCTYNAET B 3aKOHHYIO CHITY.

[IpaBoM mopaBaTh aneUIIUOHHYIO *ajloOy 00JalaroT JIMLA, Y4acTBOBAB-
1IMe B JIejie, a TAaKXKe JIMIa, KOTOpble He ObUIM NMPUBJIEYEHBI K yYacTHUIO B JIEIE,
HO Cy/1 pa3peli Bonpoc 00 UX mpaBax U 00S3aHHOCTSIX, T. €. OHU OBLIN JIUIIICHbI
IpaB, OrPaHUYEHbI B MIPABaX, HAJIEIECHbI MPAaBaMU WM HA HUX OBLUIM BO3JIOXKEHBI
oOsi3aHHOCTU. Ilpy 3TOM Takue mnuia He 00A3aTeNbHO JOJHKHBI OBITH YKa3aHbI
B MOTMBHUPOBOYHOM HJIM PE30JIFOTUBHON YaCTSIX CyA€OHOr0 MOCTaHOBJICHUS. ATIel-
JSILMOHHOE MPEACTABICHUE MOXKET MOAATh NMPOKYpPOp, YY4AaCTBOBABIIMI IIPHU pac-
CMOTPEHHUU [I€JIa C LEJIbIO0 3AIUUTHI IPaB U UHTEPECOB JPYIHX JIML WIH C LEIIBIO
Jla4uM 3aKioueHus 1o aeny. B coorBerctBum co cr.ctT. 4, 34, 35, 46 u 47 I'TIK PO
NIPAaBOM aMeJUISIMOHHOIO 00XKaJOBaHUsl 00JalatoT TAKXKE JIUIA, KOTOpPhIE B Ipe-
JYCMOTPEHHBIX 3aKOHOM CIIy4asx OOpallaioTcs B CyJ 3a 3alllMTON MNpaB, CBOOO
Y 3aKOHHBIX MHTEPECOB JPYIHX JIMI] WM BCTYMAOT B MPOLIECC [T Ta4X 3aKJIF0ue-
HUS 110 JIENy.

B anennsionHOM jkanode JOKHO COepKaThCsl yKa3aHUE Ha pellIeHHe Cy-
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Jia, KOTOpoe o0kaimyercsi, TpeOOBaHHUs JIMIIA, TMOAAOIIETro Kajao0y M OCHOBAHUS,
10 KOTOPBIM OHO CUHTAET PEUICHHE Cy/Aa HENpaBWIbHBIM. B aneusunoHHON *ka-
J00€ 3asiBUTEh HE MOXKET CChLIIATHCS HA HOBBIE JIOKA3aTeNILCTBA, 3a UCKIIIOYEHHUEM
TEX, KOTOPbIE HE MOIJIM OBITh MPEACTABICHBI B Cy/Ie MIEPBOM MHCTAHIIUH, & TAKKe
HE BIPAaBE 3asBIATh TPEOOBAHUS, KOTOPBIE HE ObUIN 3asBJIEHBI B CYJ€ IEPBOM HHC-
TaHIMHU. B TO ke Bpems, JMLa, HE MPUBJICYEHHBIE K YYacTHUIO B JIEJ€, BIPABE
NPEIbSIBIISATH HOBBIE JJOKA3aTEIbCTBA M HOBBIE TPEOOBAHUSI.

AnennsiuonHas kano0a MojaeTcsl 4yepe3 CyJ MepBOM HMHCTAHIIMU, B TOM
cllyyae, ecld jkajio0a MojjaHa HEMOCPEICTBEHHO B CyJ aneJUISIIIMOHHOW MHCTaH-
1K, OHa He OyJleT BO3BpallleHa, a OyJeT HampaBjieHa COMPOBOAUTEIBHBIM MUCH-
MOM B CY/, BEIHECIIUN PELICHHE, O YeM COOOIIAeTCs JIMILY, MOJABIIEMY Kalo0y.
Ecnu Ob11 npomnyIieH cpok Ha moAavy anesuisiiyig, TO OH MOXKET ObITh BOCCTaHOB-
JIEH TpYU HAJIMYUK YBAKUTENBHBIX MPUUMH €ro mpomycka — cT. 112 T'TIK P®.
B cootBerctBuu ¢ 1 8. Ilocranoenenust [lnenyma BC P® ot 19.06.2012 Ne 13
«O IpUMEHEHNH Cy1laMU HOPM I'PaXKIAHCKOI0 IPOLECCYATIbHOIO 3aKOHOAATENIBCT-
Ba, PEMVIAMEHTHUPYIOIIMX MPOM3BOJCTBO B CyJ€ aleIUISIMOHHOW HWHCTaHIIMK
K YBOKUTEJIbHBIM MPUYMHAM MPOIYCKa CpPOKAa Ha aleJUISIMOHHOE 00)KaJOBaHUE
OTHOCATCSI OOCTOSATENBLCTBA CBSI3aHHbBIE C IMYHOCTBIO JIMLA: TshKenast 00Jie3Hb, Oec-
HIOMOIITHOE COCTOSIHUE, HErPAMOTHOCTb U T. I1.; OJY4YE€HUE KOMUU CyAeOHOrO aKkTa
HI0CJIE UCTEUEHHs CpoKa 00KajoBaHMs, B TOM CIIy4ae, €CJIU JIMIO HE IPUCYTCTBO-
BAJIO HA Cy/I€OHOM 3acelaHuM, KOTOPBIM 3aKOHYMJIOCH pa30HpaTeabCTBO MO AETY;
B CJIy4ae HapylIEHUs CyJJOM CPOKa Ha KOTOPBIM MOXET ObITh OTJIOKEHO COCTaBJIE-
HUE MOTUMBUPOBOYHOW YacTh CyneOHOro pemeHus. B ToM ciydae, ecim auio He
Y4acTBOBAJIO B JIEJIE, HO O €ro MpaBax U OOS3aHHOCTIX CyJ NPUHSI PELIEHHE, UC-
YUCJIATh CPOKH CIIEAYET C MOMEHTA, KOT/Ia JIUIO Y3HAJIO WM JI0JDKHO ObUIO y3HATh
O HApyIIEHWH €ro Ipas. XOoAaTaliCTBO O BOCCTAHOBJIEHUH CPOKA ITOJIAETCsI BMECTE
C amneJUIAIIMOHHOM XKao0oil B CyJie epBOM MHCTAHIIUM, TI0O UTOTaM PacCMOTPEHHUS
XO0JIaTaliCTBa Cy/l BBIHOCUT COOTBETCTBYIOILIEE ONPEAETICHUE, KOTOPOE MOXKET ObITh
00>KaJIOBAHO.

Cyn nepBoil HHCTaHIIMU pelIaeT BOMPOC NPUHATH aleIUIIIUOHHYIO KaJlo0y
WIK HET, kajloba MOXKeT OBITh BO3BpallieHa 1Mo ocHoBaHUsAM cT. 324 ['TIK PO,
a Takke ocTapiieHa 0e3 MBKeHus: Ha ocHoBaHuH CT. 323 ['TIK PO.

[TomyuuB xanoOy, cy MepBOl MHCTAHIIMU MTPOBEPSIET HAJTMYUE B HEM OCHO-
BaHUI 7151 PEAbABICHHSI HOBBIX JOKa3aTENbCTB, PUCYTCTBYET JI 0OOCHOBAaHUE
HapYILIEHUI NPaB JIML, HE MPUBJICYEHHBIX K YUACTHIO B JI€JIE, a TAK)Ke 0OOCHOBAH-
HOCTh HOBBIX TpeOoBaHuU. [Ipu 3TOM CyJ MepBOM MHCTAHLIMM HE BIpPABE 1aBaTh
OLICHKY YBKUTEIBHOCTU MPUYUH MPEACTABICHUSI HOBBIX JIOKA3aTENIbCTB, a TAKXKE
HE BIIPaBE OCTaBUThH 0€3 JABWKEHHUS alleJUIALMOHHYIO Kao0y, COAepkKalyt0 MaTe-
pHaIbHO-TIPaBOBBIE TPEOOBaHMS, paHee HE 3asiBIICHHbIE, HO KOTOPbIE CYy MEepPBOM
WHCTAHIMM C ydeToM TosiokeHuid 4. 3 c¢r. 196 I'TIK P® crnegoBano paspenurhb
10 CBOEW MHUIIMATUBE B CIIYYasiX, IPEyCMOTPEHHBIX (PeiepaTbHbIM 3aKOHOM.

B ToM cnyuae, ecnu Oblla To/1aHa anesuUSIIIMOHHAS kKajloba Ha cyneOHoe
MOCTAaHOBJICHHE, HE MOAJIEKAIee 00KaTOBaHUIO B alleJUIIIMOHHOM TOPSIIKE, CY/
BBIHOCHT OTIPE/IEJICHHUE O BO3BPALLECHUH TAKOM KaJIOOBI.

[locne moctymieHus: aneUIALUOHHON KaloObl, MOJAHHOM B COOTBETCTBUU
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c TpeOOBaHUSAMU 3aKOHA, CYJI IEPBOM MHCTAHIIMU HAMpPABIISET €€, CO BCEMU KO-
MU JOKYMEHTOB K HEW MNPUJIOKEHHBIX, JIMIAM, Y4YacTBYIOIIMM B aene. Jluna,
YYacCTBYIOILIME B JIEJIE, BIIPABE 03HAKOMUTBLCS C MaTEpUaIaMu JIENa U MIPEICTaBUTh
cBoM Bo3pakeHus. [lo mcTeueHnn cpoka Ha ameUIAIMOHHOE O00XKalOBaHUE CY
NEPBOI MHCTAHILIMY HAIIPABIIIET BCE MATEPHAIIBI JI€a B Cy/ aleJUISIIMOHHON HHC-
TaHIHH.

Il. Cya anemisiiMOHHOM MHCTAHIMU MPUHUMAET amleJUIIMOHHYIO KaloOy
Y TIPOBOJIUT MOJTOTOBKY JeJia K cyieOHOMY pa3OupaTenscTBy. Bee anemision-
HBIE >KaJIOObI, TIPEJICTaBICHHUS], TIOJJaHHbIE HA OJIHO Cy/IeOHOE TTOCTAaHOBJICHUE CY-
Jla TEePBOM MHCTAHIMM, JOJLKHBI HAa3HAYaThCS K PACCMOTPEHHIO M pacCMaTpH-
BaThCs HA OJTHOM CyZeOHOM 3aceaHnu Cy/a aneIUIIIIMOHHON HHCTAHITHH.

Cyn aneuIqMOHHON MHCTAaHIIMKM pacCMAaTPUBAET JIENIa M0 MpaBUIaM MPOU3-
BOJICTBA B CyJIe TIEPBOM MHCTAHIIMM C YYETOM OCOOEHHOCTEH, MPenyCMOTPEHHBIX
1. 39 T'TIK P®. Ilpu paccMOTpeHUM Jiena B CyJie aneJUIAIMOHHON WHCTAHIIUU
HE NIPUMEHSIOTCS IIPABUJIA O COSAVMHEHUU M Pa3beIMHEHUHM HECKOJIBKMX MCKOBBIX
TpeOOBaHUM, 00 U3MEHEHUHU MPEIMETA UM OCHOBAHUS HCKa, 00 M3MEHEHUH pa3-
Mepa UCKOBBIX TPEOOBAHUM, O MPEABIBICHUH BCTPEYHOIO UCKA, O 3aMEHE HEHA/I-
JIEKAIIEro OTBETYHMKA, O MPUBJICYEHUH K YYACTHIO B Jiesie TpeThbuX Jjuil. OmHako
CTOPOHBI MOT'YT OTKAa3aTbCsl OT MCKa, MPU3HATh MCK, 3aKIFOYUTh MUPOBOE COIJIa-
IIEHUE T0CJIe TMPUHSITUS aNeUIAIMOHHON kanoObl. PacniopsaurenbHble neiicTBUs
CTOPOH JIOJKHBI OBITh BBIPA)KEHBI B IOJIAHHBIX CYy aleUIIUOHHON MHCTaHLIUU
3asBJICHUSX B MMCbMEHHOM Qopme. B cimyuae, eciim 0TKa3 UCTHA OT MCKa, MpU3HAa-
HUE UCKa OTBETYMKOM, YCIIOBHSI MUPOBOT'O COIJIAIIEHHS CTOPOH ObUIM 3asIBICHBI
B CyZI€OHOM 3aC€aHnH, OHHM 3aHOCATCS B MPOTOKOJI CYA€OHOrO 3aceiaHusl U MO/I-
IIUCBIBAIOTCS cTOpoHaMu. 1Ipy mpuHATHM OTKa3a MCTHA OT UCKA WM IPU yTBEp-
YJICHUY MHUPOBOT'O COIIALIEHHS CTOPOH CYJl aleUIIUOHHON MHCTaHIIUN OTMEHS-
€T MPUHATOE PELICHHE Cy/1a U MPEKpaIlaeT MPOU3BOJICTBO I10 Jieny. B ciyyae npu-
3HAHUS OTBETYMKOM HCKa W MPHUHSITUS €ro CyJAOM aneUISILIMOHHOW WHCTaHIUU
MPUHUMAETCA PELIeHHE 00 YIOBJIETBOPEHUHU 3asIBJICHHBIX UCTLIOM TPEOOBAHMIA.

Cyn anemtssuuOHHON MHCTAaHIMKM MPOBEPSET U JAeT OLEHKY (PaKTHYECKUM
00CTOSITENbCTBAM JI€Jla UX OPUIMYECKYIO0 KBAJTM(HKALMIO B IIpeaesaX J0BOAOB
aneJuISIMOHHBIX ’Kalo0bl, IPEACTaBICHHUS U B paMKax Te€X TpeOOBaHUM, KOTOpPbIE
y’Ke OBbLIM MPEIMETOM PACCMOTpPEHMs B Cy/e NepBOi MHCTaHLUU. B TO ke Bpems
CyJl aneuUIMOHHON MHCTaHIIMM B UHTEpEcax 3aKOHHOCTU MOKET MPOBEPUTH 00-
KaJlyeMO€e MMOCTaHOBJIEHUE B NOJHOM oObeMe. [Ipu 3ToM moJ1 MHTEpecaMu 3aKOH-
HOCTHU MTOHMMAETCSI HEOOXOAUMOCTb MPOBEPKHU MPABUIILHOCTU MTPUMEHEHUS CYJIOM
NIEPBOI MHCTAaHUMU HOPM MAaTEpHUAIbHOIO M MPOLECCYaIbHOIO NpaBa B LENAX 3a-
IIMTHl HApYIIEHHBIX WM OCMApUBAaeMbIX IpaB, CBOOOJ U 3aKOHHBIX HMHTEPECOB
YYAaCTHUKOB TPAKIAHCKHUX, TPYAOBBIX (CITy>KEOHBIX) MU HHBIX MPABOOTHOIICHUH,
a TaKkKe B LIEJSIX 3alIUThl CEMbU, MATEPUHCTBA, OTIIOBCTBA, ACTCTBA; COLUAILHON
3alUThI; 00eCTIeueHMs TIPaBa Ha KWIUIIE; OXPaHbl 3J0POBbs; 00ECIIEUeHus MpaBa
Ha OJIaroNpUSITHYIO OKPYXKAIOUIYIO0 Cpelly; 3allUThl MpaBa Ha 00pa3oBaHUE U JIpY-
T'UX TpaB U CBOOOJ YesioBEeKa U IpaKAaHMHA; B LIENAX 3aIUTHI MPAaB M 3aKOHHBIX
MHTEPECOB HEONPEAETICHHOTO Kpyra JIMIl U MyOJIUYHBIX UHTEPECOB U B UHBIX CITY-
Yasgx HeoOXOIMMOCTH OXpaHEHUs MpaBomopsiika. IHTepecaM 3aKOHHOCTH HE OTBe-
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YaeT NPUMEHEHHE CYAOM NEPBOM MHCTAHLMU HOPM MaTEpHUAJIbHOTO U MPOLECCY-
AJIBHOTO TIPaBa ¢ HAPYLICHUEM MPaBUJI JICHCTBUS 3aKOHOB BO BPEMEHH, IPOCTPAHC-
TBE U MO KPYTY JIMII.

Cyn anemtssqMOHHOM MHCTaHIIMKM PAacCMATPHUBAET JIEJIO U B CIy4yae HESIBKU
JIMLI, HAJJISKAIIUM 00pa30oM U3BEIIEHHBIX O BPEMEHH U MecTe CyJeOHOro 3acesa-
HUSL.

OTtMmeTuM, 4TO TpU HAIMYUM HapylIeHWH, nepeuucieHHbix B 1.4 cr. 330
I'TIK P®, cyn aneuisiiMOHHONM HWHCTAHIMU TIEPEXOJUT K PACCMOTPEHMIO Jiefia
10 MIpaBUJIaM TIEPBOM HMHCTaHIMKU O€3 ydeTa OCOOCHHOCTEH, IMpeyCMOTPEHHBIX
1. 39 TTIK P®, o04yeM BBIHOCHTCS COOTBETCTBYIOILIEE OIPEAECICHHUE, KOTOPOE
HE MOJUISKUT 00kanoBanuio. Heo6XoMmmMo y4uThIBaTh, UTO M MIPU PACCMOTPEHUHU
JieJla B KaYECTBE AalCJUBILMOHHOM HMHCTAaHIMU U 10 IPaBWJIaM CyJa IMEpBOM HH-
CTaHIIUMH, CyJl aneJUIIIMOHHOW WMHCTAHIIMM HE BIIPaBE OCTaBUTH TpeOoBaHUE Oe3
paccmotpenus (ct. 222 I'TIK P®), ecu He sSBUIMCH, HAJISKAIIUM 00pa3oM yBe-
JIOMJIEHHBIE, CTOPOHBI IIpOLIECCa.

[Ipu paccMoTpeHUM aneUISIUOHHON >KaJloObI Cy/ pelllaeT BOMPOC O MPHU-
HSITUU HOBBIX JTOKA3aTEJbCTB, €CJIU OHU ObUIM IPECTaBICHbI, IPUHATHIE JOKa3a-
TenbCcTBA uccnenytoTcs. Cy aneusiliMOHHON UHCTAaHIIUM CaM MOJKET MOCTaBUTh
BOIIPOC O MPEIOCTABICHUU JIMI[AMU HOBBIX JOKA3aTEIbCTB B TOM CJIy4ae, €CIH
Cyll TIEPBOM WHCTAHLIMM HEMPABUJIBLHO OIMPEACNINI MPEIMET JOKA3bIBAHUS WU
pacnpeaenu Opemst JoKa3bIBaHUS.

B cnyyae, korma cyn aneiUIIMMOHHOM HWHCTAHLIMA PACCMATPUBAN JIEJO
¢ yaetoM ocobeHHocTel, nmpemycMoTpeHHbx 1. 39 ['TIK PO, u mocie BrIHECCHHS
aneJUILMOHHOTO OMNpPENEICHUs MOCTYIWIN aneIUISIIMOHHBIE KaI00bl OT APYTUX
JIUII, KOTOPBIM OBLJT BOCCTAHOBJICH MPOITYIIEHHBIA CPOK areUIIIMOHHOTO 00)Kajio-
BaHUS, Cy/I aleJUIIIMOHHON MHCTAHIIMK MPUHUMAET TaKHe >Kaio0bl K CBOEMY ITPO-
W3BOJICTBY U pacCMaTpPUBAET UX B TOpsijike, pexycmorpernnom ri1. 39 I'TIK.

Ecnu npu paccMOTpeHMM BHOBH TMOCTYMUBIIMX aNEJUSIIIUOHHBIX KaJI00
CyJl aneuIIUMOHHOW MHCTAHIIUU MIPUJIET K BBIBOJLY O HE3aKOHHOCTU U HEOOOCHO-
BaHHOCTH Cy/€0HOr0 MOCTAHOBJICHUS CyJla IEPBOW MHCTAHIIMH, TO OHO OTMEHS-
€TCsl BMECTE C paHEE BHIHECEHHBIM aNeJUISIUOHHBIM OMPEACIICHUEM U NPUHUMA-
€TCsI HOBOE aIEJULIMOHHOE ONPEEIICHUE.

Ecnu npu paccMoTpeHnH zienia cyJ1 aneusiiIMOHHOW NHCTAHIIUK TTEPEX0INI
Ha ocHoBaHUM 4. 5 cT. 330 I'TIK P® k paccMoTpenuro fena mo mpaBuiiaM Mpon3-
BOJICTBA B CyJI€ NIEPBOM MHCTAHLIUU 0€3 yueTa 0COOEHHOCTEN, MPETyCMOTPEHHBIX
ri. 39 I'TIK P®, To nuia, KoTopele 00Magand MpaBoM IMOAATh amneIIISIIHOHHBIE
XKanoOy, TpeAcTaBlIeHUE, HO HE 00KaIOBaIM CyJeOHOE IOCTAaHOBJICHHUE CyJa
NIEPBOW MHCTAHITNH, BIPAaBE 0OPATUTHCS 3a 3alIUTON CBOUX MPaB M 3aKOHHBIX WH-
TEPECOB B CyJ KaCCAIIMOHHON MHCTAHLMHU. [locTynuBIINE aneIsIUOHHBIE KaJo-
Obl, IPEJICTAaBICHMSI OT TAKUX JIUI[ MOJAJIEKAT BO3BPALLECHUIO CYJ0M IMEPBOIl MH-
CTaHIIMU Ha OCHOBaHMH 1. 2 4. 1 cT. 324 TTIK PO.

I1l. TTo pe3ynbTaramM paccMOTpeHHs aNeUISIIMOHHBIX >KajloObl, MPeICcTaB-
JICHUS Cy/]1 anleJUISIIIUOHHON MHCTAHIINK BIIPABE:

1) ocTaBUTh pelIeHHE Cyaa MEePBOH WHCTAHIMK O0e3 M3MEHEHHMS, aresuis-
IIUOHHBIE kaJI00y, MpeicTaBiIeHre 0e3 yI0BIETBOPEHMS,;
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2) OTMEHUTh WM M3MEHHUTh PEUICHUE Cy/Aa MEPBOM MHCTAHIMH IMOJHO-
CTBIO WJIM B YaCTU U MPUHATH MO JIEITy HOBOE PELICHHUE;

3) OTMCHHUTH PEIICHUE Cy/ia MEPBO MHCTAHIIMU MTOJHOCTHIO WM B YaCTH
U IPEKPATUTh MPOU3BOCTBO IO /1Ty JTUOO0 OCTaBUTH 3asiBICHUE 0€3 paccMOTpe-
HUS TIOJIHOCTBIO WM B YaCTH;

4) oCcTaBUTH alEIUSIIIUOHHBIC KO0y, MPeCTaBIeHUEe 0e3 paCCMOTPEHUS
IO CYILIECTBY, €CJIH Kajl00a, MPeJCTaBICHHUE MOJaHbl IO UCTEUEHUHU CPOKa arell-
JSIIIUOHHOTO 00KAJIOBAHUS M HE PEIlIeH BOMPOC O BOCCTAHOBJICHUU 3TOTO CPOKa.

OtmeTuM, YTO Cy/ aneuISIIIMOHHON MHCTAHIIMKA HE BIIPABE OTIPABUTH JIEJI0
Ha HOBOE PAacCMOTpEHHE, HO B CIy4ae OOHapy>KeHHUs HapyIIEHUH, KOTOpbIE HE MO-
TYT ObITh YCTPAHEHBI B MOPAJIKE ANEIUILMOHHOIO MPOU3BOACTBA, CYJ aleUIsLIH-
OHHOW MHCTAHLIMU PACCMATPHUBAET JIET0 B KAYECTBE Cy/1a IEPBOIl MHCTAHLINU.

OcHOBaHUSMU JJI11 OTMEHBI WJIM U3MEHEHHSI PELICHUS CyJla B aneJUIsSIUOH-
HOM TIOPSIJIKE SIBIISIIOTCS:

1) HenpaBWIIBHOE OMpEJIeNICHUE OOCTOSTENBCTB, HMEIOIINX 3HAYCHUC IS
Jena;

2) HeJIOKa3aHHOCTh YCTAHOBJICHHBIX CY/IOM IIE€PBOM HHCTAHIIUH OOCTOSI-
TEJNbCTB, UMEIOIUX 3HAUYCHUE JIS 1eT1a;

3) HECOOTBETCTBHE BBIBOJIOB CyJla TIEPBOI MHCTAHIINY, H3JI0KEHHBIX B pe-
HIEHUH CyJa, OOCTOSITENbCTBAM AETIA;

4) HapyIeHUE WM HEeTIPaBHIbHOE MPUMEHEHUE HOPM MaTepUaIbHOTO Mpa-
Ba WJIM HOPM IIPOLECCYAIBHOTO MTPaBa.

3aKOH pa3bICHSET, YTO SIBJISACTCS HEMPAaBUIHHBIM MPUMEHEHHUEM HOPM Ma-
TEPUAJILHOTO IpaBa: HEMIPUMEHEHHE 3aKOHA, MOJIEKAIEr0 MPUMEHEHUIO; TPH-
MEHEHHE 3aKOHA, HE MOJUIeXKAIlEro NPUMEHEHNIO; HEMIPABUIIbHOE UCTOJIKOBAHUE
3aKOHa.

Hapyienve uiny HenpaBUIbHOE MPUMEHEHUE HOPM MPOLIECCYaTIbHOTO Ipa-
Ba SABJISIETCS. OCHOBAHUEM JII U3MEHEHHUSI UJIM OTMEHBI PEIICHUs Cy/1a IEPBOM UH-
CTaHLMH, €CJIA ATO HApYyILIEHUE MPUBEJIO UM MOIJIO ITPUBECTU K NPUHSATHUIO HETpa-
BUJIBHOTO penieHusd. [IpaBuiibHOE 10 CyIIeCTBY pelIeHre Cyla NEPBOM MHCTaHIIUU
HE MOXET ObITh OTMEHEHO TI0 OJIHAM TOJILKO (hOPMAIILHBIM COOOPAKEHHUSIM.

B 10 ke Bpems I'TIK PO npenycmarpuBaeT OCHOBaHUsA, IO KOTOPBIM pe-
IIEHUE CyJia MepBOM MHCTAHILIMU B JIIOOOM Clly4yae MOJICKUT OTMEHE, a CyJl amnel-
JSIUOHHON MHCTAaHIMU HAYMHAET pacCMaTpUBaTh JEJO IO MpaBUiIaM MPOU3BOI-
CTBa B MIEPBOI MHCTAHIINU:

1) paccMoTpeHue fena CyIoM B HE3aKOHHOM COCTABe;

2) pacCMOTpEHHE JieNia B OTCYTCTBUE KOTO-JIMOO M3 JIMI[, YYaCTBYFOIMX
B JIeJIe Y HE U3BEILEHHBIX HaJIeKaIIUM 00pa3oM O BPEMEHHU U MecTe CyAeOHOro
3ace/laHMs;

3) HapyIlIeHHE TIPABIII O SI3BIKE, HA KOTOPOM BEIETCS CYACOHOE MPOU3BO/I-
CTBO;

4) npuHSATHE CYJIOM PEUICHUS O MpaBax u 00 00SI3aHHOCTSX JIHII, HE TIPHB-
JICYEHHBIX K YYaCTHUIO B JIEJIE;

104


http://www.consultant.ru/popular/gpkrf/8_48.html#p2753
http://www.consultant.ru/document/cons_s_3FB769DFB1642ECE609E41D04468A3D40DC1AD9D875E8A63EC3F5C911FEE1F8C/

5) pelieHre cyza He TOANMMCAHO CyIbeH WM KeM-TTHO0 U3 cy/ei 11bo pe-
HICHHUE CyJa MOANKMCAHO HE TEM CYIbEH WM HE TEMU CYAbSIMHU, KOTOPBIE BXOIUIH
B COCTaB Cy/1a, paCCMaTPUBABILIETO JEJIO;

6) oTcyTCTBHE B IeJIe MPOTOKOJIA CYAeOHOTO 3aceIaHus,

7) HapyIlIeHUEe TpaBWIa O TaifHE COBEIIAHUS CYJCH MPH MPUHITHU pere-
HUSL.

[To uToram paccMoTpeHus kato0bl BHIHOCUTCS aNeIUISILIMOHHOE OIpe/iene-
HUE, KOTOPOE BCTYIAET B CHIIYy HEMEJJICHHO, JJa)Ke B TOM CJy4ae, eciid ObUIO OT-
JIO’KEHO COCTaBIICHHE MOTHBUPOBOYHOM YacCTH OINPEACIICHHUS, IPU 3TOM CyH HOJI-
KEH Pa3bsICHUTH, KOTJIa CTOPOHBI MOTYT O3HAKOMUTHCSI C MOTUBUPOBOUYHOM 4a-
CTBIO aNEJUIAIIMOHHOTO OMNpeeNicHus. B onpenenenuu cyia aneuiaiuoOHHON UH-
CTaHIIMHA O0S3aTEeITHLHO YKA3bIBACTCS Ha PACIPEACIICHUE MEXIY CTOPOHAMH CY-
JEeOHBIX PacXo0B, B TOM YHCJIE PACXOJI0B, IOHECEHHBIX B CBSI3U C MO/IaYeH aren-
JISIITUOHHBIX KAJIOOBbI.

B mapte 2016 1. 1. 39 I'TIK P® 6bina mononHeHa cT. 335.1, B CBSI3U € TeM,
yro B ['TIK P® Obuia BBeaeHa 1. 21.1 «YmpoieHHOe Npou3BOACTBOY. JlaHHas
HOpMa TpeaycMaTpUBAET MOPSIIOK MOJAAYU U PACCMOTPEHUS alCIUIALIMOHHON Ka-
J00BI Ha PEIICHUE Cy1a, TPUHITOTO B MOPSJIKE YIPOIIEHHOIO MPOU3BOICTBA. YKa-
3aHO, YTO aneUIALMOHHAA *Kajlo0a Ha pelIeHre Cyja, MPUHATOTO B YIIPOIICHHOM
MOPSIZIKE, PACCMAaTPUBAETCS CYJbEH €IMHOIUYHO O€3 BhI30BA JIMII, YUYACTBYIOIIUX
B Aetnie. Cyll aneIUIiqMOHHONM MHCTAHIIMK MTPUHUMAET PEIICHUE HAa OCHOBAaHUM TEX
JIOKA3aTeNIbCTB, KOTOPhIE MMEIOTCS B Marepualiax Jieia U C Y4ETOM JOBOJIOB, W3-
JIO’)KEHHBIX B aneJuUISIIIMOHHOM Xkaobe. [1o Takoi kaTeropuu Jien Cy anesisIuoH-
HOM MHCTAHIIMM HE IPUHUMAET HOBBIE JOKA3aTeJIbCTBA, 34 UCKIIFOUEHUEM TEX CITy-
YaeB, KOrjia OHU ObUTM HEOOOCHOBAHHO HE MPUHSATHI CYJOM TEPBOM MHCTAHIIUU.
B ToMm ciyuae, xoraa cyj aneJUISIIMOHHOW MHCTAaHIIMKA YCTAHOBUT, YTO JIeTI0 ObLIO
HEOOOCHOBAHHO PACCMOTPEHO CYJIOM MEPBOM MHCTAHITUH B MOPSIKE YITPOIIIEHHOTO
MIPOU3BO/ICTBA, OH OTMEHSIET PEIICHUE U OTIPABIISIET JIEJ0 B Cy/ MEPBOMl MHCTaH-
IIMK Ha HOBOE PACCMOTPEHHE TI0 MpaBUiaM UCKOBOTO MPOU3BOJICTBA. Takum oOpa-
30M, B JIaHHOM CiIy4ae, Cy/ aneUISILIMOHHON WHCTAHIIMM HE CaM paccMaTpUBaeT
JIEJIO MO TPaBUJIaM NIEPBOM MHCTAHIIMH, a HAMIPABJISIET €r0 HA HOBOE PACCMOTPEHHUE.

KoHTpoJbHbIE BONIPOCHI:

1. IloHsATHE anemIsUOHHOrO Mpou3BoAcTBa. [lopsIok mogayun anemsnu-
OHHOM XaJlo0BbI.

2. [lopsiaok u npenesbl pacCMOTPEHUS U pa3pelieHHsl aneuIIUOHHOM Ka-
J00BI CYy/IOM aneJUISIIMOHHON HHCTAHLIUY.

3. [lomHOMOUHMS Cy1a aneSIIMOHHON HHCTAHIUH.

§ 18. KaccaumoHHOe NpOM3BOICTBO

|. KaccanmonHoe mpou3BOACTBO — 3TO MPOU3BOCTBO IO MEPECMOTPY CYy-
NeOHBIX TIOCTAHOBJICHUM, BCTYMUBIINX B 3aKOHHYIO CHITY, 32 UCKIFOYCHHEM II0-
cranoBneHuit BC P® (crt.ct. 37—391 I'TIK PD).
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Kaccarmonnas »xanoba MOXeT ObITh MOJIaHa B TEUEHHE IIECTH MECSIEB
CO JIHS BCTYIUICHUSI PEIICHUS B CUITY, TIPY YCIOBHUHU, YTO JIMLIAMU UMEIOIIUMH Tpa-
BO KaCCaI[MOHHOTO 00)KaJloBaHUsI ObUTM MCYEpIIaHbl MHBIE YCTAHOBIIEHHBIE CIIOCO-
ObI 00’kaIOBaHUs CyZeOHOTO TTOCTAHOBIICHHS /IO THS BCTYILJICHUS €r0 B 3aKOHHYIO
CHITY.

Kaccanmonnas »xano0a mojaercss Ha aneuIIIMOHHBIE ONpEeNCHUs BEp-
XOBHBIX CYyJIOB PECITyOJIMK, KpaeBbIX, OOJACTHBIX CYAOB, CYJIOB TOPOJIOB dere-
pPAILHOTO 3HAYEHUS, Cy/a aBTOHOMHOM 001acTH, CyJOB aBTOHOMHBIX OKPYTOB;
Ha arneJUISIUOHHBIE ONpPEEIICHUs] PAMOHHBIX CY/IOB; Ha BCTYIUBIINE B 3aKOHHYIO
CHITy CyJeOHbIC TIPUKA3bl, PEIICHUS U OMPEICIICHUS PAOHHBIX CYJI0OB ¥ MUPOBBIX
Cy/ieli — COOTBETCTBEHHO, B TIPE3UANYM BEPXOBHOTO CyJia PECITyOIUKH, KPaeBoro,
o0yacTHOTO cyna, cyAa ropoja ¢enepaibHOro 3HaUYeHUs, CyJa aBTOHOMHOM 001a-
CTH, CyJla aBTOHOMHOT'O OKpYTa; Ha IMOCTAHOBJICHUS MPE3UIUYMOB BEPXOBHBIX CY-
JIOB PECITyOJIMK, KPAaeBbIX, OOJIACTHBIX CYIOB, CY/IOB TOPO/IOB (eepaibHOro 3Ha-
YeHUs1, CyJla aBTOHOMHOW 00JIaCTH, CY/IOB aBTOHOMHBIX OKPYTOB; Ha alleJUISIIMOH-
HBIC OTIPE/ICNICHHS BEPXOBHBIX CYJIOB PECITyOIHK, KPAaeBbIX, O0JIACTHBIX CY/IOB, CY-
JIOB TOPOJIOB (pe/IepalbHOTO 3HAYCHUS, CyJ]a aBTOHOMHOW 00JacTH, CYy/lOB aBTO-
HOMHBIX OKPYTOB, a TAK)K€ Ha BCTYMHBIINEC B 3aKOHHYIO CHJTY PEIICHUS U OMpeJIe-
JICHUs PalOHHBIX CYJIOB, MPUHATHIC MU TI0 TIEPBOIM MHCTAHIIUM, €CJIA yKa3aHHbBIE
pelieHust U onpezesieHus: ObUTH 00KaoBaHbl B IPE3UIUYME COOTBETCTBEHHO BEp-
XOBHOI'O Cy/la PECIyOJIMKH, KpaeBoro, o01acTHOTO cyna, cyna ropoja genepaib-
HOTO 3HAYCHHUs, Cy/la aBTOHOMHOM 00J1acTH, Cy/ila aBTOHOMHOTO okpyra, — B Cy-
NeOHYI0 KOJUIETHIO MO0 aJMUHHUCTPATUBHBIM JiennaM BepxoBHoro Cyna P®, Cyneo-
HYI0 KOJUIETHIO 1O TpakaaHcKuMm nenaM Bepxosroro Cyna PO.

[IpaBoM KaccalmOHHOTO 00’kajOBaHUS OO0JIAAIOT JIUIA, YYaCTBOBABIIINE
B JIeJie, a TAKXKe JIMIla, KOTOPbIe HEe ObLTN MPHUBJICYEHBI K YYACTHUIO B JIeJie, HO CY]
paspeniui Borpoc 00 UX MmpaBax M 00S3aHHOCTSX, T. €. OHU OBUIM JIUIIICHBI TIPaB,
OTpaHWYEHBI B MpaBax, HA/ICJCHBI MPaBaMU WM Ha HUX OBLIM BO3JIOKEHBI 005-
3aHHOCTH. KaccallMoHHOE NMpeacTaBIeHUE MOKET NOAATh | €HEpabHBIN MPOKY-
pop Poccuiickoit @enepaiii U €ro 3aMeCTUTENI — B JIFO00H CyJ KaCcCAallMOHHOM
WHCTAHIINK;, TPOKYpOp pecnyOiuKu, Kpasi, o01acTu, ropoja dheaepaibHOro 3Ha-
YEeHMsI, aBTOHOMHOM 00J1acTH, aBBTOHOMHOTO OKpPYTra — COOTBETCTBEHHO B MPE3HU-
JUYM BEPXOBHOTO CyJla PECIyOJIMKH, KPaeBOro, 00JIACTHOTO CyJa, CyJa ropojia
benepanbHOTO 3HAYCHHS, CyJ]a aBTOHOMHOM 00J1aCTH, Cyla aBTOHOMHOTO OKpPYTa.
B cootBercTBUM cO cT.cT. 4, 34, 35, 46 u 47 T'TIK P® mpaBom KaccammoHHOTO
00)kanoBaHusl 00JIQAAI0T TaKXKE JIUIA, KOTOPHIE B MPEAYCMOTPEHHBIX 3aKOHOM
ciydasix oOpaliaroTcsi B CyJ 3a 3allIMTON TpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB
JPYTHX JIUI WK BCTYNAIOT B MPOIECC [T TaYM 3aKITFOYCHHSI 110 JIETTy.

Kaccarmmonnas »xano6a mojaercss HEMOCPEACTBEHHO B CYJ KaCcCAIMOHHOM
uHCTaHIMK. B jxanobe o0s3aTenbHO J0DKHO COACPKAThCS YKa3aHUe Ha oOxKaye-
MbI€ CyJeOHBIC TOCTAHOBJICHUS; HAa TO, B YeM 3aKIIFOYAIOTCS CYIIECTBEHHBIE HApy-
IICHUS] HOPM MaTepHATbHOTO M MPOIECCYAIbHOTO TpaBa, IOMYIIEHHBIE CYIOM,
npock0a Juia, nogasiiero xanody. K kaccannonHoii sxanode 10mkHa OBITh MPH-
JIOKEHA KOIHUS 00KaTyeMOTo CyJeOHOTO aKTa, 3aBE€pEHHAs COOTBETCTBYIOIUM CY-
oM. Ecnm kanoba mogaHa JIMIOM, HE YYaCTBOBABIIIUM MIPU PACCMOTPEHUH JIENa,
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TO B HEM JTOJDKHO COJEPKAThCsl yKa3aHHE HAa TO, B YEM 3aKJIIOYAIOTCS HApYILIEHUS
ero npas. B kaccaiimoHHO# kano0e He MOXKET COAEePKAThCs CChLIIKA HA HOBBIE JI0-
Ka3aTesbCTBA WM HOBbIE TPeOOBaHUSA, KOTOPbIE paHee HE ObUTH MPEIMETOM pac-
cMoTpeHus. B kanobe Takke JODKHO OBITh YKa3aHWE Ha paHEe BHIHECCHHBIE CY-
JIeOHbIE aKThI IEPBOM, aNeJUISIIIMOHHON U KacCallMOHHOW MHCTaHIMAMU. JIu1o, mo-
JarolIee Kanooy, TakKe JTODKHO JI0Ka3aTh, YTO UM WM APYTUMU JIMLIAMH, Y4acT-
BOBABIIIMMHU B Jiejie, ObLIM UCIIOIB30BaHbl MHBIE CIIOCOOBI 00KAJIOBaHUS, 10 BCTYII-
JIeHUs1 CyJIeOHOTO aKTa B CHITY.

[IponyieHHbIN CPOK HA MOJIa4y KACCALIMOHHOM Kano0bl MOXKET OBbITh BOC-
CTaHOBJIEH CyJOM NepBOM MHCTaHIMH o mpasBwiam cr. 112 T'TIK, cpok moxer
OBITh BOCCTAHOBJIEH TOJILKO B MCKJIFOUUTEIBHBIX CIy4asX, KOTJa CyJ MpU3HAeT
YBOKUTEILHBIMU MIPUYHUHBI €0 MPOITYCKa MO 00CTOSITENTLCTBAM, OOBEKTUBHO HCK-
JIFOYAIOIIMM  BO3MOXKHOCTh T10/IaYM KacCAIlMOHHOW >KaloObl B YCTAHOBJICHHBIN
CpOK (Tspkenas 00JIe3Hb JIUIIA, MOJAIOLIETO Kallo0y, ero OECIIOMOIIHOE COCTOSTHUE
U JIp.), ¥ 3TU OOCTOSITENILCTBA MMEIIM MECTO B IEPHOJ] HE MO3JHEE roja COo JTHS
BCTYIUICHUSI 00XKAITyeMOro CyJeOHOro MOCTaHOBJICHMS B 3aKOHHYIO CUy. B Tom
cllydae, €CJId CyJl BBIHECET OIpPEACNICHUE O BOCCTAHOBICHUM CPOKA, OHO BMECTE
C KacCallMOHHOM Kano00i JOHKHO OBITH MOJJAHO B CYJT KACCAIlMOHHOM MHCTAHIIUU.

Kaccanuonnas xajioba He COOTBETCTBYIOIIAs TPEOOBAHUAM 3aKOHA MOXKET
OBITH BO3BpaIlieHa 1o ocHoBaHMsM CT. 379.1 I'TIK POD.

Kaccarmonnsie »kano0bl, MOJJaHHbIE Ha BCTYMUBIIUE B CHITY CyJeOHbIE MPH-
Ka3bl U PEIICHUS CYyJla, BBIHECEHHBIE B YIPOILEHHOM MOPSAKE, pacCMaTpUBaIOTCS
M0 BCEM IPaBWJIaM KacCAllMOHHOTO MPOU3BOCTBA 0€3 BHI30BA JIUII, YYaCTBYIOIIUX
B Jienie. Bee nmuia, yuacTByromnye B Jiese, BIpaBe J0 Hadajda PacCCMOTPEHUS Kacca-
IIMOHHOM >KaJI0ObI HANPaBUTh CBOM OOBACHEHMs 10 jaeny. Mcxons u3 xapakrtepa
Y CJIO)KHOCTH PACCMATPUBAEMOTO JI€JIa, CyJ KaCCAllMOHHOW MHCTAHIIUU MOXKET BbI-
3BaTh JIMII, YYACTBYIOIIUX B jiefie, Ha cyaeOHoe 3acenanue (ct. 386.1 I'TIK PD).

Il. Kaccarmmonnas xajioba, mojlaHHasi B COOTBETCTBUM C yYCTAHOBJICHHBIMU
TpeOOBaHUSIMH, U3yUaeTCs Cy/Ibel COOTBETCTBYIOIIETO cyaa. [1o ntoram nzydeHus
KacCallMOHHOM Kajio0bl OH BEIHOCUT OMpe/IesieHne 00 0TKa3e B Mepeaaye Kaccalu-
OHHOM >ka100bl Ha PAaCCMOTPEHUE Ha CyZeOHOM 3aceaHUK UJIH O Tiepeade Kacca-
IIMOHHOM >KaJoObl Ha PACCMOTpPEHHE Ha Cy/leOHOM 3aceiaHuu. B ompeneneHun
00 OTKase B Mepeade KacCallMOHHOM KaloObl HA pacCCMOTPEHHUE Ha CyAeOHOM 3a-
CeIaHUU JOJHKHBI ObITh YKa3aHbl MOTHBBI TAKOTO OTKa3a, B OMPEEICHUN O Mepe-
Ja4e KanoObl HA PacCMOTPEHUE Ha CYJCOHOM 3aceaHUU JIOJIKHBI OBITh YKa3aHbI
OCHOBAHHUS JJIs1 TAKOTO PACCMOTPEHUS, @ TAKXKE MPEIIIOKEHUS CYIbH.

Konuu onpenenenus, xano0 HApaBISIOTCS JHUIAM, YYaCTBYIOIIUM B JETIE,
OHH TaKKe YBEIOMIISIFOTCSI O BPEMEHHU U MecTe cyaeOHoro 3aceaanus. Jluma ygacr-
BYIOLIHUE B JIEJI€ HAPABJISIIOT CBOM BO3PAKEHHUS, MX HESIBKA HE MPEMSITCTBYET pac-
CMOTpPEHHUIO JiefIa.

CyneOHoe 3aceiaHne HauMHAETCs ¢ JOKJIaja CylbU, KOTOPBIA u3IaraeT o0-
CTOSATENILCTBA JIeJIa, COJICPYKaHUE CYACOHBIX MOCTAHOBJICHWUH, IPUHSTHIX IO JIENTY,
JIOBOIBI KaCCAITMOHHBIX YKAIOObI, TIOCTY>KHBIIIME OCHOBAHUSMHU JJIs TIEpeIavn sKa-
JI00BI € JICTIOM JJISI pACCMOTPEHUS B CyZIcOHOM 3ace/laHUH Cy/1a KacCAaIlMOHHOM WH-
craniuu. Ecnu nwia, ygacTByromue B Jelie, SBUJINCh, TO OHU BIIPAaBE JaTh 00bsC-
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HEHUSI TI0 JIeNy, MEePBhIM J1aeT 00OBSICHEHUE JIMIIO, TI0JIaBIlee KaCCaIMOHHBIE JKajo-
Oy, Ipe/ICTaBIICHUE.

[lo pesynbrataM paccMOTpPEHHs KACCAIMOHHBIX Kal0Obl, MPEICTABICHUS
C JIEJIOM MPE3UIUYyM CyJla KacCallMOHHOM WHCTaHIMM NPHUHUMAET IOCTaHOBJIE-
Hue, a CyneOHasi KoJUIerusi IO aJIMUHUCTPAaTUBHBIM jAenaM BepxosHoro Cypa
Poccuiickoit ®eneparu u CynebHasi KOJUIerus Mo rpakKAaHCKUM jenam Bep-
xoBHOro Cyna P® BeiHOCAT onpenenenus. [locTaHOBIEHHS U OoNpeieieHus cyaa
KACCAIIMOHHOW MHCTAaHIIMY BCTYNAKOT B CUITY CO JHS UX MPUHATHS.

I1l. Cyn kaccarimoHHOM HMHCTaHIIMM, PACCMOTPEB KAaCCAIIMOHHYIO kKajio0y,
BIIPaBE:

1) OCTaBUTH MOCTAHOBJIICHHE CYJa IEPBOH, aNeIUIAIIMOHHON WA Kaccallu-
OHHOW WHCTaHIMM ©0€3 H3MEHEHHWs, KacCalMOHHBIE >Kanoly, MpeaCTaBICHUE
0€e3 yJI0BJIETBOPEHUS;

2) OTMEHHTH ITOCTAHOBJICHUE CY/Ia MEPBOM, aNe/UIIIMOHHON WA Kaccallu-
OHHOW MHCTAHLIMH MOJHOCTHIO JINOO B YaCTH U HAIIPABUTH JIEJIO HA HOBOE PacCMOT-
pEHHE B COOTBETCTBYIOLLMI CYy/I; TIPY HAMPABICHUU JIEJIa HA HOBOE PACCMOTPEHHUE
CyZl MOXET yKa3aThb Ha HEOOXOJMMOCTb PAaCCMOTPEHHMS JIela B HHOM COCTaBe Cy-
e,

3) OTMEHHTH MOCTAHOBIICHUE CyJa TIEPBOH, aleJUISIMOHHON WM Kacca-
IIUOHHOW MHCTAHLMU MOJIHOCTHIO JIMOO B YaCTU M OCTaBUTH 3asBiIeHHE Oe3 pac-
CMOTpPEHUS JIMOO MPEKPaTUTh MPOU3BOJICTBO MO AEIY;

4) ocTaBUThH B CHJIE OJTHO W3 MPHUHATHIX 10 JENy CYACOHBIX ITOCTaHOBIIC-
HU;

5) oTMeHHTH OO0 U3MEHUTH MTOCTAHOBJICHUE CyJa TIEPBOM, alleIUISIIIMOH-
HOW MJIM KacCallMOHHOM MHCTAHLMU U MPUHATH HOBOE CyJI€OHOE OCTaHOBJICHHE,
HE IepeaBasi J1eI0 Ha HOBOE PacCMOTPEHME, €CIM JOIyIeHa OIINOKa B pUMe-
HEHHHU U (W) TOJIKOBAaHUU HOPM MaTEepUAJIbHOTO MPABa;

6) OCTaBUThH KacCallMOHHBIC kKajlo0y, MpeACTaBICHHEe 03 PacCMOTPEHUS
10 CYLIECTBY MPH HAIMYUU OCHOBAHMM, MpeAycMOTpeHHBIX CT. 379.1 I'TIK PO.

[Ipn paccMoTpeHHH jefia B KaCCalMOHHOM MOPSAKE CyA IMPOBEpsieT Ipa-
BUJIBHOCTb ITPUMEHEHMS ¥ TOJKOBAHUS HOPM MAaTE€pPHAILHOTO IIPaBa U HOPM IIPO-
LIECCYaJIbHOTO IIpaBa CyJaMH, PaCCMAaTPUBABILIMMU JIEJ0, TOJIBKO B MPEAEIax A0-
BOJIOB KacCallMOHHBIX *aJoObl. B To e Bpemsi B MHTepecax 3aKOHHOCTU CY[
KAaCCallMOHHOM HMHCTaHIMM BIIPaBE BBINTH 3a MPEJENbl JOBOJOB KaCCAIMOHHON
#anoobl. OAHAKO Cy/ KaccallMOHHOW MHCTAaHIMHU HE BIPABE MPOBEPATH 3aKOH-
HOCTh CYJIeOHBIX MMOCTAHOBJCHUN B TOM 4acTH, B KOTOPON OHM HE 00XKaTyrOTCH,
a TaKXKe 3aKOHHOCTb CYZI€OHBIX MTOCTAHOBJIEHUH, KOTOPBIE HE 00KATYIOTCH.

B Tom citydae, eciu cy KaCCalMOHHOM MHCTAaHIMU HAIIPABUT AEJI0 Ha HO-
BOE PACCMOTPEHHUE, TO €ro yKa3aHHsI O TOJKOBAaHUM 3aKOHA SBIISIOTCS 00s3aTelb-
HBIMU JUISI CyJla, BHOBb PACCMATPUBAIOLIETO JIE]0. TeM He MEHEE CyJl KaCcCalllOH-
HOM MHCTaHIIMKM HE BIPABE YCTAHABIMBATH WM CUUTATh JIOKA3aHHBIMU OOCTOS-
TEJNbCTBA, KOTOPbIE HE ObUIM YCTAaHOBJIEHBI JIMOO ObUIM OTBEPTHYTHI CYJOM IIEp-
BOM WIM aneJUBSIMOHHOM WHCTAHLWHW, MPEIpeIaTh BOIPOCHI O JOCTOBEPHOCTH
WIH HEJIOCTOBEPHOCTH TOIO WJIM MHOIO JI0Ka3aTeIbCTBA, NPEUMYIIECTBE OJHUX
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JI0Ka3aTeNNbCTB TMEpesl APYTUMHU U ONpPENEsTh, KaKoe CyJeOHOe MOCTaHOBIICHUE
JTOJIKHO OBITH IPUHATO MPU HOBOM PACCMOTPEHUU JIeTa.

OcHOBaHMSIMHM 111 OTMEHBI WJIM M3MEHEHUS! CYJEOHBIX MOCTaHOBJIECHUMN
B KaCCallMOHHOM TMOPSJKE SBJISIOTCS CYLIECTBEHHBIC HAPYIICHUS HOPM MaTEpH-
ABHOTO MPABA WM HOPM MPOLECCYATBHOTO MTPaBa, KOTOPHIC MOBJIMSIIN HA UCXOJ
nena v 0e3 yCTpaHeHHUsSI KOTOPBIX HEBO3MOKHBI BOCCTAHOBJICHHE W 3allTUTa Hapy-
HIEHHBIX TPaB, CBOOO/ ¥ 3aKOHHBIX MHTEPECOB, a TAKKE 3aIl[UTa OXPAHIEMbIX 3a-
KOHOM IyOJMYHBIX UHTEPECOB.

@opMynHpOBKa JAHHOTO MPABUIIA HE pa3 MOABEPrajach KpUTHKE, KaK cpe-
JTM TEOPETUKOB, TaK M CPEIU MPAKTUKOB, HO OHA HE ObLTa M3MEHEHA 3aKOHOATE-
JIEM, YTO BHOBb CO3JAa€T TPYAHOCTH B mpaBornpuMeHeHuu. CiemnyeT OTMETHUTD,
YTO 3aKOH HE MOKET OBITh HAPYIIIEH CYNIECTBEHHO WJIM HE CYIIECTBEHHO, 3aKOH
MO3KET OBITh HapyIlIeH WM HE HapyIIeH, HO BO3MOXKHO TOBOPUTH O CYIIECTBEH-
HOCTH TMOCHEACTBUN Takoro HapymeHus. CyaamM KacCalMOHHOM HHCTAHIIMH
HAJUJICKUT OLICHUBATH CYIIECTBEHHOCTh ITOCIEACTBUM JONMYIICHHBIX HApYLICHUH
HOPM IIpaBa, MpU MPUHATUU O0XKATYyEMbIX CYACOHBIX MOCTAHOBICHUMN, KaK OHU
MOBJIASUIA HA UCXOJ JI€Ja, MOYKHO JIM UX YCTPAHUTH U TEM CaMbIM BOCCTAHOBHUTH
Y 3alIUTUTh HApYILIEHHbIE TIPaBa, CBOOOAbl U HUHTEPECHI.

O6partum BHuManue, uto ['TIK P® nomyckaer Tak Ha3bIBaeMytO «JIBOMHYIO
Kaccallyioy, Korja KaccallMOHHas kajioba MOXKET OBbITh M0/IaHa MOBTOPHO B CY/
BBILLIECTOALLECH NHCTAHLIUH.

KoHTpoJibHbIE BOIPOCHI:

1. [TonaTHe KaccallMOHHOTO MPou3BOJICcTBA. [lopsAmOK MogaYM KaccaoH-
HOI ’KaJ100BbI.

2. Tlopsimok ¥ mpesensl pacCMOTPEHUS U pa3pelieHusT KacCallmOHHOM Ka-
J00BI CyJTIOM KacCallMOHHON MHCTAHIIUH.

3. [TomHOMOUMS Ccy/a KacCallMOHHOW WHCTAHITHH.

§ 19. Hag3opHoe npou3BOACTBO

|. HanzopHoe nmpon3BOACTBO — 3TO MCKIIIOYUTENIbHASI CTAIUs CYAOIPOU3-
BOJICTBA IO MEPECMOTPY CYJAEOHBIX MOCTAHOBJICHUHM, BCTYNUBIIMX B 3aKOHHYIO
cuiy (ct.ct. 391.1—391.14 T'TIK P®D).

HanzopHas xanoba MoxeT ObITh MOJaHa B TEYEHUE TPEX MECALIEB CO JHS
BCTYIUIEHUS Cy1Ie0HOr0 TOCTAaHOBJICHUS B CHITy. B KauecTBe cy/ia HaJ30pHOM WH-
cranuuu BeicTynaet lIpesnauym Bepxosroro Cyna P®, noctaHOBIEHHS] KOTOPO-
ro BCTYMAIOT B CHJIY CO JHSI UX NPUHSATHS, SBISIOTCS OKOHYATEIbHBIMU U 00XKa-
JIOBAHUIO HE MOJJIEKAT.

B cyne Hag30pHOM HHCTAHIIMK MOTYT OBITH 00KaJIOBaHBI HE BCE Cy/IEOHBIC
aKThl, a TOJIBKO T€, KOTOPbIE MEPEUUCIICHBI B 3aKOHE B Ka4eCTBE OOBEKTOB 00Xka-
JIOBaHMSI, K TAKUM aKTaM OTHOCSTCS:

1) BcTynuBIIKE B 3aKOHHYIO CHITy PEIICHUS] BEPXOBHBIX CY/IOB PECITyOIIHK,
KpaeBbIX, OOJIACTHBIX CYJIOB, CYJIOB TOPOJIOB (heepaIbHOrO 3HAUEHHs], Cy/la aBTO-
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HOMHOI 00JIaCTH, CYJJOB aBTOHOMHBIX OKPYI'OB, MPUHSTHICE UMM IO MEPBOM HH-
CTaHIIMH, €CTIM YKa3aHHbIE PEelICHHUs ObUTM MPEeIMETOM aneJUISILIMOHHOTO PacCMOT-
penus B BepxoBHom Cynie Poccuniickoit @enepanuu;

2) BCTYNHBIINE B 3aKOHHYIO CHJIy PEIICHHUS M OmpeeieHus BepxoBHOro
Cyna Poccuiickoit @enepanyy, MPUHATHIE UM MO MEPBOM MHCTAHLIMM, €CIIU yKa-
3aHHBIE PEIICHUS U ONpPEICICHUs ObUTH MPEAMETOM aNeJUISIIIMOHHOTO PacCMOTpe-
HUS;

3) onpenenenus AneluiAiMoHHON Kosuiernu BepxoBhHoro Cyma Poccwuii-
ckou Denepannu;

4) onpenenenus CyeOHOM KOJUICTHH 10 aIMHHUCTPATUBHBIM JiesiaM Bep-
xoBHOro Cyna P®, onpenenenust CyneOHON KOJUIETMH MO TPaKIAHCKUM JIeiaM
BepxoBHoro Cyna P®, BeIHECEHHBIE IMH B alleJUILIMOHHOM MOPSIIIKE;

5) onpenenenus CyneOHOM KOJICTHH 10 a]MUHHCTPATUBHBIM JiejiaM Bep-
xoBHOro Cyna PO, onpenenenusi CyneOHON KOJJIETUU MO MPAXKIAHCKUM JejlaM
BepxoBnoro Cyna P®, BbIHECEHHBIE UMY B KACCATMOHHOM TIOPSIIKE.

[IpaBoM mogaBaTh HaA30PHYIO Kano0y 00JIaAa0T BCE JIUIIA, YYaCTBYIOIIHE
B JieJie, APyTUe LA, €ClIM UX MpaBa U cBOOOAbI ObUTM HAPYLIEHBI IPUHATHIM CY-
JeOHBIM aKTOM, a ITPaBOM HAJ30PHOIO MpejacTaBieHus oOnamaer ['eHepanbHbII
pokypop P® u ero 3amecrurenmu.

Hamzopnas xamoba momaercss HemocpenctBeHHO B [Ipesumuym BC PO,
B HEH JIOJDKHO COZIEPXKAThCS yKa3aHUE Ha T€ aKThl, KOTOPbIE ObLIM MPUHSTHI Cy/la-
MU Pa3IMYHBIX UHCTAHIMI M0 JaHHOMY JIeNTy, K JKajo0e J0bKHA ObITh MPUIIOKEHa
KOIUs 00KaTyeMOoro akTa, 3aBepeHHasi COOTBETCTBYIOIIMM CY/IOM, €CJIM OHA Toj1a-
€TCs JIMIIOM, HE YYaCTBOBABIIMM B JI€JI€, TO OHO JOJDKHO YKa3aTh, B YEM 3aKJIHOYa-
eTcs HapylleHHe ero mnpaB W uHTepecoB. Ham3zopHas >xanoba, HE COOTBETCTBYIO-
mas TpeOOBaHMSAM 3aKOHA, BO3Bparaercsi mo ocHoBaHusM ct.391.4 I'TIK PO.
B ToM ciyuae, ecnu ObLT MPOITYIIEH CPOK MOJAuM HA30PHOMN 5Kao0bl, OH MOXKET
OBITh BOCCTAHOBIJIEH CY/IOM MEPBOM MHCTaHLIMU 10 npaBuiaM cT. 112 T'TIK.

Il. HamzopHas »xanoba, mojjaHHasi B COOTBETCTBUU C MTPaBUJIAMU 3aKOHA, Tie-
penaercs Ha u3yuyeHue cyabe BC PO, KOTOpBI 10 pe3ynbraraM €€ U3y4eHHs BbI-
HOCHT OmpeelieHne 00 OTKa3e B Iepenaye kajao0bl Ha pacCMOTpEHHE Ha Cyjeo-
HoM 3acenanuu B [Ipesuanyme BC PO nmubo onpenenenue o nepeaaye HaI30pHON
*asoObl Ha paccMOTpeHue Ha cyaeOHoe 3acenanue B [Ipesunmuym BC P®. O6a
oTpeziesieHus] TOJDKHBI ObITh MOTMBHUPOBAHHBI, a B ONPEACIICHUN O Iepenaye xa-
J00BI HAa PaCCMOTPEHHUE Ha Cy/IeOHOM 3acCelaHuU TAKXKE JOJDKHBI COAEPIKATHCS
MPEJIOKEHUS CY/IBU.

IIpesuaguym BC PO npuHuUMaeET J1eJ10 K paCCMOTPEHUIO, BBICHUIAET KOIUU
oTpesieNieHus], KOMMK HaI30PHBIX Kajao0 JUIaM, y4acTBYIOIIUM B JIeJi€, YBEIOM-
JSIET UX O BPEMEHHM M MecTe CyAeOHOTo 3ace/aHus, HO WX HesiBKa Ha cyaeOHOe
3acejaHue HE ABJISIETCS MPEMSITCTBUEM K PACCMOTPEHUIO JICIIA.

CyneOHoe 3ace1aHie HAUMHAETCA C JOKJIaJa CyJbH, KOTOPbIM u3jaraer 00-
CTOSITEJIbCTBA JIJIa, COJIEP’KaHKE CyIeOHbIX TTOCTAHOBIICHUM, MPUHSTHIX TI0 JICIY,
JIOBOJIBI HAJ[30PHBIX >Kaj00, MPEICTABICHUS, MOCITYKUBIINE OCHOBAHUSMH JIJIS
nepeiay Ha30PHBIX KAI00, MPEJCTABICHUS C JICJIOM ISl PACCMOTPEHUS Ha Cy-
nebnom 3acenanuu [pesuaunyma BC PO. Ecnu nuiia, yuacTByromiye B aene, siBU-
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JIMCh, TO OHU BIIpaBe JaTh OOBSICHEHHUSI 110 eIy, EPBLIM J1aeT 00bICHEHUS JIMIIO,
M0JIaBIlIee HA/I30PHYIO Kano0y, MpeICTaBICHHUE.
[lo pe3ynbrataM paccMOTPEHUS HAIA30pPHBIX KaJI0O IMpeACTaBICHUS C Jie-
aoMm Ipe3nanym BC PO npuHuMaeT nocTaHOBIIEHUE.
I11. ITonmaomouns I1pesnnnyma BC PO npu paccmMoTpeHrH HaJ30pHOM Ka-
J00BI 3aKIIFOYAI0TCS B TOM, YTO OH BIIPaBe:
1) ocTaBUThH MOCTAHOBJICHHUE CY/a TICPBOM, aNCIUIAIIMOHHON WIIM Kaccallu-
OHHOM MHCTaHIIMU 0€3 U3MEHEHUs1, HaJ30pHbIC JKaI00bl, Mpe/icTaBlIeHue 0e3 yao-
BJIETBOPEHUS;
2) OTMEHHTH MTOCTAHOBJICHUE CY/Ia MEPBOM, aNeJUISIIMOHHON WA Kaccallu-
OHHOM MHCTAHUMHM MOJHOCTBIO JTMOO B YacTWU W HAPaBUTh JEJI0 HA HOBOE pac-
CMOTPEHHUE B COOTBETCTBYIOIINH CyA. [Ipu HanpaBiieHny 1ena Ha HOBOE PACCMOT-
penue. Ilpesnnnym BepxoBHoro Cyaa Poccuiickoii @enepanimyu MOXKET yKa3aTb
Ha HeOOXOJMMOCTh PACCMOTPEHUS JIejia B MHOM COCTaBE CY/IEH;
3) OTMEHUTH MMOCTAHOBJICHUE CYJIa TIEPBOM, aNCIUIAIMOHHON WJIM Kaccarly-
OHHOM MHCTAHLMU TOJIHOCTBIO JIMOO B YaCTU M OCTABUTH 3asiBIIEHUE O€3 paccMOT-
peHHs JTMO0 MPEKPATUTh IPOU3BOJICTBO 10 JIEINY;
4) ocTaBUTHh B CWIIE OJJHO W3 IMPHUHSATHIX MO JIENy CyJIeOHBIX ITOCTAHOBIIC-
HU;
5) OTMEHUTH MO0 M3MEHHUTH TIOCTAHOBJICHHE CyJa MEPBOM, aNesUISIIMOH-
HOW MJIM KaCCAllMOHHON MHCTaHIMH U MPUHATH HOBOE CYyJIOHOE MOCTaHOBJICHUE,
HE repeiaBasi Aejio Ha HOBOE paCCMOTPEHUE, €CIH JIOMyIIeHa OIIMOKa B IPUMEHE-
HUHU Y TOJIKOBAHUM HOPM MaTe€pUaIbHOTO MpPaBa;
6) ocTaBUTL HAJI30pHYIO JKajloOy, Tpe/CTaBlicHHE Oe3 pacCMOTPEHUS
IO CYILECTBY NPY HAIIMYUU OCHOBaHUM, peaycMOTpeHHBIX CT. 391.4 I'TIK PO.
IIpu paccmorpenun nena B HaazopHoM nopsjke [Ipesunnnym BC PO npo-
BEpsET MPaBUILHOCTh MPUMEHEHUSI U TOJKOBAHUSI HOPM MATE€pUAJIbLHOTO IpaBa
Y HOPM ITPOLIECCYATIbHOTO MpaBa CyAaMH, paCCMAaTPUBABIIMMHU JIETI0, B IIPEAEIIAX
JIOBOJIOB HAJI30pHOM Kajo0kbl, mpeacTaBieHusd. B untepecax 3akoHHoctH [Ipe3u-
nuym BC P® BrnpaBe BBINTH 3a MpeAesibl JOBOJOB HAJA30pHOM >KajnoObl, Mpe-
craBieHus. [Ipu srom Ilpesnanym BC PD He BnpaBe npoBepsTh 3aKOHHOCTH CY-
NeOHBIX TTOCTAHOBJICHUM B TOW YacTH, B KOTOPOW OHU HE 0OKAITYIOTCS, a TAaK¥Ke
3aKOHHOCTb CYICOHBIX MTOCTAHOBJICHUI, KOTOPHIC HE 00KATYIOTCS.
IIpu paccmotpenun nena B Hag3opHoM nopsanake Ilpesumguym BC PO
HE BIPABE yCTAHABIIMBATh WM CUUTATh JOKa3aHHBIMH OOCTOSITENILCTBA, KOTOPHIC
He ObUTM YCTAHOBJIEHBI JIMOO ObUIM OTBEPTHYTHI CYIOM MEPBOM MM aneIUIsIHOH-
HOW WMHCTAHIIMK, MO0 TpeApeniaTh BOMPOCHl O JOCTOBEPHOCTH WUJIM HEJOCTOBEP-
HOCTH TOTO WJIM UHOTO JOKAa3aTeIbCTBA, PEUMYILIECTBE OJJHUX TOKA3aTeIbCTB I1e-
pen APYruMH U OTIPEIeNATh, KaKoe CyJIeOHOe MOCTaHOBJIEHUE JODKHO OBITh TPU-
HSTO IIPX HOBOM paccMoTpeHuu Jena. Ykazanus [Ipesnaguyma BC PO o tonkoBa-
HUM 3aKOHA SIBJIIIOTCS 0053aTENIbHBIMU IS CyJla, BHOBb PACCMATPUBAIOILIETO JIENO.
CyneOHble MOCTaHOBJICHUS, TIEpeCMaTpUBAEMbIe B MOPSJIKE HAA30pa, MOJ-
JekaT OTMEHE WM U3MEHEHUIO, eCi OyJeT yCTaHOBJIEHO, YTO 00KallyeMoe Cy-
NeOHOE MOCTaHOBJICHUE HAPYILIAET:
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1) npaBa u CBOOOIbI YENIOBEKA W IpakJlaHWHA, rapaHTUpoBaHHbIC KOH-
cruryieit PO, oOuienpru3HaHHBIMU TPUHLIMIIAMA U HOPMaMH MEKyHapOIHOTO
paBa, MEXIyHapOIHbIMU AoroBopamu Pd;

2) mpaBa ¥ 3aKOHHBIC WHTEPECHI HEOIPEICIICHHOTO KpyTa JIMI[ WA WHBIC
myOJIMYHBIE UHTEPECHI;

3) eqHOOOpa3ue B TOJIKOBAHUH U MPHUMEHEHUH CyJIaMH HOPM IIpaBa.

CyneOHble MOCTAaHOBJIECHUSI MOTYT OBbITh IEPECMOTPEHBI B MOPSJIKE HAJI30pa
Tarke U 1o npeacrasienuto IIpencenarens BC PO. Ilpencenarens BC PO wmm
€ro 3aMEeCTUTENh 10 JKajlo0e 3aWHTEPECOBAHHBIX JIMIl WM TO MPEACTABICHUIO
npokypopa Bopase BHecTH B [Ipesunnym BC P® npencraBnenue o nepecMoTpe
CyA€OHBIX MMOCTAaHOBJICHUI B MOPSAKE HAA30pa B IENSAX yCTpaHeHHS (pyHIaMeH-
TaJbHBIX HAPYIICHUH HOPM MaTEPHUAIBHOTIO IMPaBa WM HOPM IPOLECCYaTbHOTO
npaBa, KOTOPbIE TOBIUSUIA Ha 3aKOHHOCTh O0XKaTyeMBIX CYAE€OHBIX MMOCTaHOBIIEC-
HUM W JIMIIWIA YYaCTHUKOB CIIOPHBIX MAaTEPUAIbHBIX WM MPOLECCYAIbHBIX Ipa-
BOOTHOIIEHU BO3MOYKHOCTH OCYILECTBJICHHS MpaB, rapanTupoBaHHbix [TIK PO,
B TOM YHCJIE€ MpaBa Ha JOCTYI K IPABOCY/IUIO, MpaBa Ha CIPaBEeIJIMBOE CyJIeOHOE
pa3dupaTenbCTBO HAa OCHOBE MPUHLIMIIA COCTS3aTEIbHOCTH U PABHOIIPABHS CTOPOH,
100 CYIIECTBEHHO OIPaHUYMIIM ATH NIPABA.

XKanoba winu mpeacTaBieHUe MPOKYypOpa MOTYT OBITh MOJIAHBI B TEUCHUE
IIECTU MECSIIEB CO JHS BCTYIUICHUS OOXKaTyeMBIX CYAE€OHBIX IMMOCTAaHOBJICHUIA
B 3aKOHHYIO Cuily. [lesi0 paccmaTpuBaeTcs IO MpaBWiIaM IMPOU3BOACTBA B CYE
HaJ[30pHOM MHCTaHuuH, npu 3toM lIpeacenarens BC PO unm ero 3amecturens,
BHECILIE NPEJICTABIICHNE, HE MOTYT Y4aCTBOBAaTh B PACCMOTPEHHUH JAHHOTO Jena
B [Ipesnnnyme BC PO.

KoHTposbHbIE BONIPOCHI:

1. [Tonarue Ham3opHOTO MpOM3BOACTBA. [lopsOK MOIaYM HAI30PHOM Ka-
JIOOBL.

2. ITopsimok u mpeaensl PAaCCMOTPEHUS U pa3pelIeHUs HaA30PHOM Ka0ObI
CyJIOM HAI30pPHOW MHCTAHIIUH.

3. [lomHOMOUMS Cy/1a HAA30PHON UHCTAHITUH.

§ 20. IlepecmoTp Cya1e0HBIX MOCTAHOBJIEHH I
10 BHOBb OTKPBIBIIMMCSI 1 HOBBIM 00CTOSITEJILCTBAM

|. BerynuBinee B 3aKOHHYIO CHITY CYJ€OHOE IMOCTAaHOBJICHUE TIepecMaTpHBa-
€TCsI TI0O BHOBb OTKPBIBIIIMMCS WJIH HOBBIM OOCTOSITEIILCTBAM CYJIOM, TIPHHSIBIIIHM
ATO TOCTaHOBJICHUE. [lepecMOTp 1O BHOBb OTKPBIBIIMMCS WJIM HOBBIM OOCTOSI-
TEJIbCTBAM IMOCTAHOBIICHUH CYIOB alleJUISIIMOHHON, KACCAllMOHHOW WJIM HAJI30PHOU
WHCTAHIIM, KOTOPHIMH M3MEHEHO WM MPUHSITO HOBOE CyAeOHOE IMOCTaHOBJICHUE,
MIPOU3BOIUTCS CYJIOM, U3MEHHBIIIUM Cy/I€OHOE TMOCTAHOBJICHUE WM TPUHSBIINM
HOBOE CyJIeOHOE MIOCTaHOBJICHHUE.
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3asiBlI€HUE, MPEICTABICHUE O IEPECMOTPE CYACOHBIX ITOCTAHOBJIECHUI
110 BHOBb OTKPBIBUIIMMCSl WJIM HOBBIM OOCTOSITENILCTBAM IOJAKOTCS CTOPOHAMHU,
OPOKYPOPOM, JIPYTMMU JIMLAMHM, YYaCTBYIOIIMMH B J€J€, B CyJ, IPUHSBILUI 3TH
MIOCTAHOBJICHHS. Y Ka3aHHOE 3asIBIICHUE, ITPEJICTABIEHUE MOT'YT OBbITh ITO/aHbI B TE-
YEHUE TPEX MECSILIEB CO JIHS YCTAaHOBJICHUSI OCHOBAHHIA JIJIs IEPECMOTpa.

Cyn paccMmaTpuBaeT 3asiBICHUE, MPEICTABICHHE O MEPECMOTPE CYACOHBIX
IIOCTAHOBJIEHU 110 BHOBb OTKPBIBILIMMCS WJIM HOBBIM OOCTOSITETILCTBAM B CYJ€0-
HOM 3aceaHuu. CTOpOHBI, IPOKYpOp, APYTHE JMIA, YYAaCTBYIOIUE B JENE, U3-
BEIIAIOTCS O BPEMEHU U MECTe Cy/1e€0HOI0 3acejaHtsl, OHAKO UX HEsIBKA He Ipe-
MSTCTBYET PACCMOTPEHHIO YKa3aHHBIX 3asBJICHUS, IPEICTABICHUSI.

Cyn, paccMOTpeB 3asiBJICHHE, IPEACTABICHUE O TIEPECMOTPE CyACOHBIX MO~
CTaHOBJICHUH MO BHOBb OTKPBIBIIMMCSI WJIM HOBBIM OOCTOSITETIHCTBAM, YJIOBIIE-
TBOPSIET 3asBJICHUE U OTMEHSET Cy/ICOHbIE TOCTAHOBJICHUS WJIM OTKA3bIBACT B UX
IEPECMOTPE O YEM BBIHOCUT ONPEEIICHUE, KOTOPOE MOXKET OBITh 00KAJIOBAHO.

B ciiydae oTMeHbI Cy1eOHOTO MOCTAaHOBJIEHHUS JIE0 PacCMaTpUBAETCs Cy-
JIOM TI0 TipaBuiiaM, ycTtaHoBIIeHHbIM [ TIK PO.

Il. OcHOBaHMSIMM 711 IEPECMOTPA BCTYNUBUIMX B 3aKOHHYIO CHITYy CyZeO-
HBIX TOCTAHOBJICHH SIBIIAIOTCS BHOBb OTKPBIBIIMECS WM HOBBIE OOCTOSATENb-
cTBa. BHOBb OTKpBIBIIMECS OOCTOATENBCTBA — ATO CYIIECTBEHHbIE JUIA JIea 00-
CTOSITENILCTBA, KOTOPBIE CYIIECTBOBAJIM HAa MOMEHT IMPUHATUS CyA€OHOrO aKTa,
HO He OblTM n3BecTHbl. HOBBIE 00CTOSITENBCTBA — 3TO CYIIECTBEHHBIE Ui €A
0OCTOSITENILCTBA, KOTOPHIE BOSHUKIIU TTOCIIE PUHATHS Cy/IeOHOTO aKTa.

K BHOBB OTKPBIBIIMMCSI OOCTOSATEIHCTBAM OTHOCSTCSL:

1) cymiecTBeHHBIE 1S Aea OOCTOSTENBCTBA, KOTOPhIC HE OBUTH U HE MOT-
71 OBbITh U3BECTHBI 3asIBUTEIIO;

2) 3aBEIOMO JIOXKHBIC TIOKa3aHWsI CBHUICTENS, 3aBEJIOMO JIOKHOE 3aKITIOve-
HHUE JKCHepTa, (panbCU(UKALuUs T0KA3aTelIbCTB, 3aBEJOMO HENpaBWIBHBIN Mepe-
BOJI, TIOBJIEKIIIME 33 COOOW MPUHATHE HE3aKOHHOTO MJIM HEOOOCHOBAHHOTO Cy/e0-
HOTO MTOCTAaHOBJICHUS M YCTAHOBJICHHBIE BCTYMHUBIIMM B 3aKOHHYIO CHITY TIPUTOBO-
poM cyna;

3) mpecTyIieHHus1 CTOPOH, JPYTHX JIHII, YYACTBYIOIIUX B JICNIC, UX TPe/CcTa-
BUTEJICH, IPECTYIUICHUS CyJIeH, COBEPIIECHHbBIE ITPU PACCMOTPEHNUHU U Pa3pelIeHUU
JTAHHOTO JIeJ1a ¥ YCTAHOBJIEHHBIE BCTYMHUBIIMM B 3aKOHHYIO CHIIy IIPUTOBOPOM CY-
1a.

K HOBBIM 00CTOSITETLCTBAM OTHOCSITCSL:

1) oTMeHa CyJeOHOTO TTOCTAHOBIICHHS Cyna OOIIeH IOPUCAWKIIMN WA ap-
OUTPaXXHOTO cyJa JIMOO MOCTAHOBJIEHUS T'OCYAAPCTBEHHOIO OpraHa WM OpraHa
MECTHOI'O CaMOYTPaBJICHUs, OCITYKUBILIUX OCHOBAHUEM JJISl IPUHATHS CyJeOHO-
IO MOCTAHOBJIEHUS 10 JAHHOMY JETTy;

2) IpU3HAHKE BCTYITUBIIUM B 3aKOHHYIO CHJTY CyJIcOHBIM ITOCTAaHOBIICHUEM
cyaa oOImeil FOpUCIUKIINA W apOUTPaKHOTO Cyla HEACWCTBUTEIBHOW CIIENKH,
MOBJIEKIIEH 3a COOOW MPUHATHE HE3aKOHHOTO WJIM HEOOOCHOBAHHOTO CYJEOHOro
MOCTAHOBJICHHS TI0 IaHHOMY JIEIY;
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3) npusnanue Koncrurynnonneim Cynom PD He cootBercTByronmM KoH-
ctutyuuu P® 3akoHa, IPUMEHEHHOTO B KOHKPETHOM JEJI€, B CBSI3U C MIPUHITHEM
pelIeHus o KOTopoMy 3asiBuTelNs ooparaics B Koncturymmonnsiit Cyn PO;

4) ycranoenenue EBponetickum CymoM TIO paBaM YeIoBeKa HapyIICHUS
noJjio’keHnii KOHBEHIIMM O 3alllMTe MpaB 4YelOBEKa U OCHOBHBIX CBOOOJ IpH pac-
CMOTPEHHUM CYJIOM KOHKPETHOTO JIEJIa, B CBSI3U C IPUHATHEM PELIEHUS 110 KOTOPO-
My 3asBUTENb oOpamacs B EBponetickuii CyJl 1o IpaBaM 4eloBeKa;

5) onpenenenrie (M3MeHeHue) B nocraHoBieHun [Ipesuaumyma BC PO
MIPAKTUKA TPUMEHEHUS IPaBOBOM HOPMBI, NMIPUMEHEHHONW CYJOM B KOHKPETHOM
JIeJie, B CBSI3U C MPUHATHEM CYAEOHOr0 MOCTAHOBJIEHHS, 10 KOTOPOMY IOJIaHO 3a-
SBJICHUE O TIEPECMOTPE J€NIa B OPAIAKE HAA30pa, WA B TOCTaHOBIEHNH [Ipe3nnn-
yma BC PO, BbIHECEHHOM IO pe3yJIbTaTaM PacCMOTPEHHUS IPYrOro Jejia B HOpsiI-
K€ HaJ30pa, uiu B nocraHossieHuu [ lnenyma BC PO.

Cpok 111 To/1a4yM KanoObl COCTABJISIET TPU MECsIa C MOMEHTa OOHapyKe-
HUS cooTBeTCTBYIOMUX 00cTosATeNbCTB. I TIK PD ompenennn MoMeHT Hadana Te-

YEHUSI TPEXMECSIYHOTO CPOKa MPUMEHUTENLHO K KaKJIOMY W3 OCHOBaHUU 00Ka-
noBaHust — cT. 395 I'TIK PO.

KoHTposbHbIE BONIPOCHI:

1. Tlopsamok mepecMOTpa CyAeOHBIX MOCTAHOBIEHWN IO BHOBb OTKPBIB-
IIUMCSI U HOBBIM OOCTOSITEIIbCTBAM.

2. OcHOBaHUS I TIEPECMOTpa CyICOHBIX MOCTAHOBJICHUN IO BHOBBH OT-
KPBIBIIUMCS ¥ HOBBIM OOCTOSITEJIbCTBAM.

§ 21. UcnoJiHUTEIbHOE TPOU3BOACTBO

|. UcniomHUTEIBHOE MPOU3BOJCTBO — ATO OCOOBIA MHCTUTYT, PETYIUPYIO-
IIUI TMOPSAOK U YCJIOBUSI UCTIONHEHUS CYACOHBIX aKTOB, a TAKXKE aKTOB JIPYTUX
OpPraHOB U JOJHKHOCTHBIX JIUIl, KOTOPHIM MPU OCYIIECTBICHUH YCTAHOBIEHHBIX
denepanbHBIM 3aKOHOM MOJIHOMOYMIA MPEAOCTABICHO MPaBO BO3jaraTh Ha MHO-
CTpaHHBIE TOCYJapCcTBa, (U3MUECKUX JHI] (ajee TakKe — TpakaaHe), IOpUIU-
yeckux Juil, Poccuiickyro @enepanuto, cyorekTsl Poccuiickoit @eaeparuu, my-
HULIMIAJIbHBIE 00pa30BaHusl (Jjajee — OpraHu3aluu) 00sI3aHHOCTH TI0 Tepeaade
JPYTUM TpaKJlaHaM, OpraHu3alusiM UM B COOTBETCTBYIOIIUE OOJIKETHI JICHEK-
HBIX CPEJICTB U MHOTO MMYIIECTBA JIMOO COBEPIICHUIO B UX MOJIb3Y OMpPEACIICH-
HBIX JICUCTBUH WJIM BO3JICP/KAHUIO OT COBEPIICHUS ONPEAECICHHBIX JICHCTBUHI
(ct. 1 @3 «O06 UCTIOHUTETHHOM TTPOU3BOJICTBEY ).

OcHOBHOH 3a/ilayell MCMOJHUTEIIBHOTO MPOU3BOJICTBA SIBISIETCS MTPaBUIIb-
HOE U CBOEBPEMEHHOE HCIIOJHEHUE CYJCOHBIX aKTOB W aKTOB JAPYTMX OpPraHoOB
U JOJIKHOCTHBIX JIUII.

OYHKIMIO MPUHYAUTEIBHOTO HCIIOIHEHUS! OCYIICCTBISIIOT DeaepalibHast
ciry>x0a Cy/1IeOHBIX MPUCTABOB U €€ TePPUTOPHAIBHBIE OPTaHBI.

Il. OcHOBHBIE YYAaCTHUKU HUCIIOJHUTEIBHOTO MPOU3BOJICTBA MOAPA3IEISIOT-
Csl Ha JB€ TPYMIbL: 1) CTOPOHBI MCHOJHUTEILHOTO MPOU3BOACTBA (B3BICKATENb
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Y JIOJDKHUK), a TaloKe 2) JIMIA, COJASHCTBYIOIINE UCIIOMHEHUIO (TTOHATHIC, CIielra-
JIUCTBI, TIEPEBOAUYMKH H T.[.). B HCIOJHUTETHPHOM MPOU3BOJICTBE JOIMYCKAETCS
Y TIPOLIECCYAIbHOE COYYAaCTHE, T. €. Y4ACTUE HECKOJIBKUX JIMI] HA CTOPOHE B3bICKA-
TeJIS WK JoJbKHUKA. [IpaBa m 0053aHHOCTH YYaCTHUKOB MCIIOJTHUTEIILHOTO TTPOU3-
BOJICTBA IMOAPA3ACIIIOTCS B 3aBUCMMOCTH OT X CTaTyca, B3bICKATEIb U JTOJKHUK
MOMHUMO OOIIMX TIpaB M 00sS3aHHOCTEH, OyIyT 007a/1aTh M CIICIIUATLHBIMU, KOTO-
pbI€ MOTYT MOBJIMATH HA XOJI UCHOJHUTEIBLHOTO MPOM3BOJICTBA, TAKUMHU KaK 3aK-
JIIOYCHHE MUPOBOTO COTJIAIIICHHMSI, TaBaTh YCTHHIE M MMCbMEHHBIE OOBSICHEHUS, BbI-
paxxaThb CBOM JOBOJIbI TI0O BCEM BONPOCAM HUCHOJHUTEIBLHOTO MPOU3BOACTBA, 3a5B-
JSITh XOAATaluCTBa, 00KaJI0BaTh IEHCTBHS U MOCTAHOBJICHUS CYA€OHOr0 MpHcTaBa
ucnosHuTeNss. OCHOBHBIMU OOSI3aHHOCTSIMU JIJIS1 JIOJDKHUKA SIBJISIETCSI COBEPILIEHUE
JICUCTBUI, YKa3aHHBIX B MCIHOJIHUTEIBLHOM JIMCTE, JUISl B3BICKATENSI — IIPUHSATHE
HCIIOJIHEHHOTO.

Crnenyer oTinyaTh CyOBEKTOB (YYACTHHUKOB) UCTIOJHUTEIHHOTO MPOU3BO/I-
CTBa U CYOBEKTOB IPABOOTHOIIEHUN MCTIOJHUTEIHHOTO ITPOU3BOACTBA. Y YaCTHH-
KaMU UCIIOJHUTEIBLHOIO MPOU3BOACTBA SIBIIIIOTCS CTOPOHBI U JIMIA, COACHCTBY-
IOIME MPUHYIUTEIBbHOMY HCIOJHEHUIO, a MMPABOOTHOUIEHUS IO WCIOJIHUTEIb-
HOMY MPOU3BOJICTBY BOZHUKAIOT MEXY CyA€OHBIM MTPUCTABOM U JIFOOBIM JIPYTUM
YYaCTHUKOM MCIIOJIHUTEIILHOTO ITPOU3BOICTBA.

I1l. icnonHuTensHOe TPOU3BOACTBO BO30YXKAACTCS HA OCHOBE HCIIOJIHH-
TeJIbHBIX JOKYMEHTOB, IEpEeYEHb KOTOPHIX COACpKUTCA B CT. 12 D3 «O6 ucmoi-
HUTEJIBHOM MPOU3BOACTBEY. [lepeueHb NCTIOMHUTENBHBIX JOKYMEHTOB JOCTAaTOY-
HO OOIIMPEH W SABJISICTCS] UCUEPIBIBAIOIIMM, OPTaHbl CyJeOHON BIACTH BBIIAIOT
WCIIOJTHUTEIIbHBIE JIUCTBI U CYZIcOHBIC MPpHKa3bl. HeManoBa)kHBIM HOBOBBEICHHEM
SIBJIIETCSI BO3MOKHOCTh HANpPaBUTh CYJA€OHOMY IMPHUCTABY HUCIIOIHUTEIBHBIA J10-
KYMEHT B (popMe 3JIEKTPOHHOTO JOKYMEHTA.

HcnonnurenbHOE MPOU3BOJACTBO, SIBISSICH HEOTHEMJIEMOW YaCThIO CYJIO-
MIPOM3BOJICTBA, COCTOMT W3 cTaaui. Ha OCHOBaHMM pemieHust CyJIOM BBIIACTCS
WCTIOJTHATENIbHBIA JTUCT. VICTIOIHUTENBHBIN JTUCT, KaK MPABUIIO, BBIIAECTCS B3bIC-
KaTeJt0, KOTOPBIM BMECTE C 3asBJICHUEM TOJIa€T €ro CyJeOHOMY MPUCTaBY IO Me-
CTYy JKUTEIHCTBA WJIM MECTY HAXOXKJACHUS JOJDKHUKA. B TeueHne Tpex MHEN ¢ Mo-
MEHTa TOTYUYCHUS 3asSBJICHUS B3BICKATES W UCIIOJHHUTEILHOIO JIUCTA CYy/IeOHBII
MIPUCTaB BO30YK/IaeT UCIIOTHUTEIHPHOE MMPOU3BOICTBO M HA3HAYACT TSATHIHEBHBII
CPOK JOJKHUKY JJIsl TOOPOBOJIBHOTO UCIIOJIHEHUSI. B ToM ciiyuae, eciau JOIKHUK
JOOPOBOJIBHO HE UCTIOJHSIET CyAeOHOe pelieHue, HAYMHACTCS COBEPIICHUE HC-
MOJTHUTEIBHBIX ICMCTBUN MO MPUHYIUTEIHHOMY UCIIOJTHEHHUIO.

HcnonHutenbHble JIEUCTBUS — JCWCTBUS, HAIPaBICHHBIC HAa CO3JaHUE
YCJIOBUH JII TPUMEHEHUS MEP MPUHYIUTEIIBHOTO UCTIOJIHEHUS, T. €. HAa TTOHYXJIe-
HUE JIOJDKHUKA TTOJTHOMY, MPaBUIBHOMY M CBOCBPEMEHHOMY HCIOJIHEHHIO TPeOo-
BAaHMM, COACPIKAIIMXCS B UCIIOJIHUTEIILHOM JOKyMEHTE. B pamkax MCIONHUTEINb-
HOT'O TIPOM3BO/ICTBA CY/ICOHBIN MPUCTAB MOXKET BBITIOJIHATE CJICIYIOIINE UCTIOTHU-
TEJIbHBIE IEUCTBUS: BBI3BIBATH CTOPOHBI UCIOJIHUTEIILHOTO MTPOU3BOCTBA, EIaTh
3aIpOChI, TOTY4aTh OOBSICHEHUS, TPOBOIUTH MPOBEPKU, B TOM UYHUCIIC U (DUHAHCO-
BbI€, 1aBaTh MOPYYCHUS IOPUINICCKIM U (PU3NIECKUM JIUIIaM, BXOJIUTh B TIOMEIIIe-
HUe 0e3 corjacus JIOJDKHUKA U T. 1. Bce HCImoHUTEIbHBIC ACHCTBHS COBEPIAIOTCS
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CyJIeOHBIM TIPUCTAaBOM B paboure JHU ¢ 6 70 22 4acoB, COBEPIICHHUE HCIOJIHU-
TEJIbHBIX JIEHCTBUI B APYTroe BpeMsi IOIMYCKAETCS C pa3pelIeHus: CTapuiero cyaeo-
HOTO MIPUCTaBA-UCIIOTHUTENS U TOJIBKO B CIIy4YasiX, HE TEPIAIIUX OTIaraTesIbCTB.

Mepamu pUHYIUTEIBHOTO HCIIOMHEHUS SIBISIOTCS JEHCTBUS, YKa3aHHBIC
B HCIIOJTHUTEIILHOM JIOKyMEHTE WM T€ JICHCTBUS, KOTOPHIE COBEPILACT CYACOHBIM
NPUCTaB UCIIOIHUTENb JJIsI B3BICKAHUS C JOJDKHUKA MMYIIECTBA WM JIEHEKHBIX
cpeacTB. Mepbl IPUHYIUTEIBHOTO UCTIONHEHUS yKa3aHbl B cT. 68 3 «O0 ucnoi-
HUTEITLHOM TPOM3BOJICTBE», K HUM OTHOCSITCS: MPHUHYAUTEIBHOE B3bICKAHUE
Ha UMYILECTBO JIOJDKHHMKA, HA TEPUOJWYECKHE BBIIUIATHI, HAIOKEHUE apecTa Ha
MMYIIECTBO JIOJDKHUKA, BBICEJIIEHUE JTOJDKHHMKA, OOpallleHUE B PErMCTPUPYIOLIHIA
OpraH Ui pEerucTpaluuy Nepexoa rnpasa, U3bITUE UMYIIECTBA JOJDKHHKA, IPUHY-
JUTENIBHOE BBIIBOPEHUE NOJDKHUKA 3a npeeibl Poccuiickon denepanyu U T. 1.

HcnonuuTenbHOE MPOU3BOACTBO MOXKET OBITH MPEKPAIICHO U OKOHYEHO,
OTJIMYAIOTCSI OCHOBAHUS U mocieacTBusl. Kpome Toro, npekpaTuth UCTIOTHUTEIb-
HO€ TMPOU3BOJCTBO MOXKET Kak CyJA, TaK U CyA€OHBbIA NPUCTAaB-UCIIOIHUTENb,
a OKAaHYMBAET UCIOJHUTEIBHOE IPOM3BOJCTBO CyAeOHbI npuctas. [Ipekparaer-
Csl MCIIOJIHUTEIBHOE MPOU3BOACTBO B TOM ClIydae, €CIM yTPauyMBaeTCsl BO3MOXK-
HOCTb HCIIOJIHEHUS, OHO CTAHOBUTCS HELIEJIECO00pa3HbIM, HAIIPUMED, IIPU CMEPTH
B3bICKATEJNIS, KOTJ]Aa €r0 MpaBa HE MOTYT OBITh MEPEHTH K MPABOIIPEEMHUKY, MPU
OTKa3€ B3bICKATENs MOJIyUYUTh UCIOJHEHHOE, YTBEPKICHHSI CyJJOM MHUPOBOTO CO-
[JIAIICHHUS] O IPUMUPEHUU CTOPOH, OTMEHBI HCIIOJIHHUTEIHLHOTO JOKYMEHTa WIIH
MPU3HAHUS €70 HEJCHCTBUTENBHBIM | T. 1. OKaHYMBAET MCIIOTHUTEIHHOE MPOU3-
BOJICTBO CYJI€OHBIN NpPUCTaB B ciaydyae (PAKTUUECKOrO HMCIOJHEHUs TpeOOBaHMI
UCIIOJIHUTENIBHOTO JIOKYMEHTA, a TaKKe B Cydae OTCYTCTBUS AOJDKHHUKA WITU
UMYIIECTBA Y HETO, BO3BPAIIECHUS UCIIOJHUTEIBHOIO JOKYMEHTA 10 TPEOOBAHUIO
CyZa, UCTEYEHHE CPOKa TaBHOCTU UCIIOJHUTEIILHOTO JOKYMEHTA U T. JI.

KoHTpoJbHbIE BOIPOCHI:

1. [loHsTHE UCTIOIHUTENBHOTO IPOU3BOCTBA.
2. CyOBeKThI HCTIOTHUTEIBHOTO MPOU3BOCTBA.
3. Craguu HCHOTHUTENBHOTO MPOU3BOICTBA.
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