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BBEJEHHWE

I'paxxnanckoe mporeccyanbHoe mpaBo (['paxkmaHckuii mporecc) sBisieTcs
OCHOBOTMOJIAraromie yueOHoO! MUCIHUIUIMHOM, KOTOpasl u3ydaercs B oOpa3oBaTeib-
HBIX OpraHHU3alMsaX OPUIAYECKOM HAIPAaBJIEHHOCTH MO crenuaibHocTsIM «lIpaBo-
BOC oOecrieueHre HamuoHaIbHOW Oe3omacHocTn» u «lIpaBooxpaHuTenbHAS HEsI-
TEJIbHOCTHY.

3ammuTa npaB U 3aKOHHBIX UHTEPECOB IpakaaH U IOPUANYECKUX JIUIL SABJISIETCS
Ha CETOAHSIIHUN JIEHb HAaOOJiee aKTyaJIbHbIM MPAaBOM, TapaHTUPOBaHHBIM KoHCTH-
tynuen Poccuiickon denepannu.

OrpoMHbIE TOTOKH UCKOBBIX TPEOOBaHUH, KOTOPHIE €XKETOAHO PACCMAaTPUBAIOT
MHUPOBBIE CYbI, Cy/bl 001Iel opucaukiuu Poccuiickoit denepanuu, a Takxke Bep-
xoBHbI Cyn Poccuiickoit ®denepanuu, ToBOpAT 0 HEOOXOJUMOCTH BCECTOPOHHETO
M3y4EeHUs HE TOJIBKO HOpM ['pa)xaaHCKOro mpoieccyaibHOro Kojaekca Poccuiickoi
denepanuu, KOTOPbIE PETYISIPHO NPETEPIIEBAIOT U3MEHEHHUS, HO U HOpMBI [11eHyMoB
Bepxosnoro Cyzna Poccuiickoit @eaepanuu, IpaBOPUMEHUTENBHON MPAKTUKH.

Y4eOHO-METOIMUECKOEe TOCOOUE COACPKUT HEOOXOTUMBIN aIrOpuUTM JeH-
CTBUM, KOTOPBIN CITOCOOCTBYET U3YUCHHUIO U YCBOCHUIO HEOOXOIUMOTO y4eOHOTO Ma-
Tepuaina obuieit yactu ['paxkanckoro npoieccyainbHoro mpasa (I'paxaaHckoro mpo-
necca). [locobue coaepkUT BCE TEMbl, MOJJIEKAIIUE HU3YYEHHUIO MO OOIIeH 4YacTu
JTVCUUIUIMHBI, TPUBOJAUT MaTepualbl CyJAeOHOM MPaKTHKH, BOMPOCHI, MOJJICKAIINE
PacCCMOTPEHHUIO, a TAaKXKE€ HEOOXOJIUMbIE METOAUYECKUE MaTepHaybl JJISI W3yUYCHHS
oO111e# YacTh TUCIUTUTUHBI.

YuebHo-meToanueckoe mocodue MmpeHa3HauYeHo JJisi 00y4Jaroluxcs Mo cre-
nuanbHocTH 40.05.01 IIpaBoBoe obOecrmeueHrne HaAIMOHAJIBLHOM 0€30MacHOCTH M IO
cnermanbHocTh 40.05.02 [IpaBooxpaHuTeNnbHAs AESTEIBHOCTD, a TAKXKE A podec-
COPCKO-TIPENOAABATEILCKOTO COCTaBa B MPOLIECCE U3YUYEHUS] U IPENOJaBaHUS JUC-
mUIUIMHBL «['pakmanckoe mpoiieccyaibHoe mpaBo (I'pakmanckuii mpoiiecc)» B oOpa-
30BaTeNbHBIX opranuzauusax MBJI Poccun.



PA3/IEJI 1.
I'PAYXKJIAHCKOE MPOILIECCYAJILHOE IPABO:
MOHATHE, TPEJAMET, METO/ U UCTOYHUKH
IIPABOBOT'O PET'YJIMPOBAHMSA

Metoandecknue peKOMEHIANU K U3YUYEHUIO TEMBI:

Jlnis u3yyeHus: JaHHON TeMbI HE0OX0AUMO 00paTuThes K CT. 12 ['paxkaanckoro
Kozekca Poccuiickoit ®enepannu, rjie pacCMOTPEHbI OCHOBHBIE CIIOCOOBI 3aLTUTHI
IpaXJaHCKUX TIpaB, CPelMd KOTOPHIX YKa3zaHa U cyjaeOHas 3ammrta. ['paxkaaHckoe
npolieccyaibHOE MPaBO CIEAYET paccCMaTpHUBaTh U KaK HAYKy, U KaK YUEOHYIO JIHC-
LIUIUIMHY, TIOCKOJIBKY | paaaHCKui mpoueccyanbHbiil Kogeke Poccurickon denepa-
uuu (I'TIK P®) B cBOMX CTaThAX HE AAET YETKOTO MOHATHUS TPAXKJAHCKOTO MPOLECCY-
anbHOTO TpaBa. Creayer oOpaTUTh BHUMAaHKUE HA IOPUCAUKITMOHHYIO (hOPMY 3aIUTHI
IpaKJaHCKUX TIpaB (MIOMUMO Cy/IeOHOI), 2 UMEHHO TO, KaKue €Ille OpPTraHbl U JIOJK-
HOCTHBIE JIMI[A BOPABE PacCMATpPUBATh TE€ WM WHBIE MPaBOBbIe cuTyauuu. [Ipu uzy-
YEHUU JTAaHHOW TEMBI CIIEIyeT PYKOBOJCTBOBATHCS HAYYHOM JIMTEPATYPOM, a TAKKE
ct.cT. 1-4 I'TIK P®. Cnenyer Takxke BCIOMHHUTH BOIPOCHI, U3yYEHHBIE MO JUCIIU-
uHe «IIpaBooxpaHuTENbHBIE OpraHbl», CBSI3aHHBIE C CTPYKTYPOH CyJ1eOHOM cucTe-
MblI Poccutickon @enepanumu.

1.1. [ToHATHE rpa’XJaHCKOT0 MPOLEeCCYaJIbHOrO Ipasa.
CooTHOLIEHUeEe MOHATHUA IPAXKAAHCKOr0 NPOoIeCcCya/bHOro npasa
U IPaXKJAHCKOro nmpoiecca

I'paxxnanckas nmporeccyainbHas (popMa 3aluThl NpaBa 00ecneYruBaeT 3auHTEpe-
COBaHHBIM B HCXOJI€ JIEJIa CTOPOHAM OIIPEJEIIEHHBIE ITPABOBbIE TAPAHTHH 3aKOHHOCTH
paspeuieHust crnopa, paBeHCTBO MPOLECCYANIbHBIX MpaB M MpoliecCyalbHbIX 00s3aH-
HocTell. OHa 00s3bIBAET CyJl pacCMaTPUBATh U pa3pelliaTh CIIOPbI O MPABE U MPU ITOM
CTpOro coOJroAaTh HOPMbI MaTEPUAILHOTO M MPOILECCYalIbHOIO MpaBa, BEIHOCUTH B
cyneOHOM 3aceaHuU 3aKOHHBIE M OOOCHOBAHHBIE PEIICHUS C COOJIOJICHUEM yCTa-
HOBJICHHBIX 3aKOHOM WJIM MHBIMHM HOPMATMBHBIMU aKTaMH IPOLECCYaIbHbIX I'apaH-
THAW IS UL, YYaCTBYIOLIUX B JEJI€.

CynebHasi BIacTh MPU 3allUTE TPAXKIAHCKUX IPAB OCYIIECTBISETCS CyIaMHu
IIOCPEACTBOM I'PAKIAHCKOTO CYAOIPOU3BOICTBA.

I'pa:xxnanckoe cy1onpou3BoOACTBO (Kak B CyneOHOU NESITEIHHOCTH) Mpe-
CTaBJsieT cOO0M COBOKYIMHOCTh MPEAYCMOTPEHHBIX MPOIECCYATbHBIM 3aKOHOIAaTENb-
CTBOM JCUCTBHUI M BO3HUKAIOIINUX B PE3YJIbTATE 3TUX ACHCTBUU IIPOLECCYAIbHBIX OT-
HOUIEHUH, CBSI3aHHBIX C OCYILIECTBIEHUEM MIPABOCYAUS 110 TPAXKIAHCKUM JIEJIAM.



IHox rpaskaaHCKMMM JeJlaMM IIOHHMAIOT INPUHSATBIE K PACCMOTPEHHUIO Cyaa
o011el IOPUCIUKLNN [TPaBOBbIE KOH(IUKTHI MJIM BOIPOCHl 00 YCTAaHOBJIEHUU IOPUAM-
4yecKuX (pakTOB, OINpPEAEICHUH IPAaBOBOIO CTaTyca rpakJaHUMHA JIMOO MMYLIECTBA,
0o(opMIIEHHBIE B COOTBETCTBYIOIIEE TPOU3BOJCTBO COTJIACHO MPaBUIIAM, MPEAYCMOT-
PEHHBIM I'PaXXIAHCKUM IIPOLIECCYaTIbHBIM 3aKOHOATEIBCTBOM.

IIpu3HaKHU rpaKAAHCKOI0 CyA0IPOM3BOACTBA:

1. CocTosT U3 ABYX BHI0OB 3JIEMEHTOB:

® JICVICTBUs, COBEPIIAEMBIEC CYOM U YYaCTHUKAMM I'PAXKIAHCKOTO MPOLECCa,;

e BO3HMKAIOIIME B PE3YJbTATE TAKUX JECHCTBUM MPOLECCYATbHBIC OTHOLICHHUS.

2. CyOpexkraMu TpakJJaHCKOTO CYAOIPOU3BOJCTBA SIBISIETCA €yl (3TO 00s13a-
TENbHBIA CYyOBEKT, 0€3 KOTOPOTO IpaKIaHCKOE CYJONPOU3BOACTBO HEBO3MOXHO) U
YYACTHMKH I'PA’KAAHCKOr0 npouecca (CTOpOHbI, TPETHH JIHIA, CBUAECTENH, IKCIIEP-
Thl, CHEIL[UAJINCTHI U TIPOYHE).

3. CynebHas NeATENbHOCTh 10 PACCMOTPEHHUIO U PA3PELICHUIO TPaKIaHCKUX
JIeJ]1 OCYILIECTBIAECTCS HA OCHOBE U B TOYHOM COOTBETCTBUM C HOPMAMM I'pPasKIaH-
CKOI'0 MPOLECCYAJbHOI0 3aKOHOAATEJIbCTBA.

(B oTnmume oT TpaxAaHCKOTO MpaBa, CyOBEKTHI KOTOPOro ACHCTBYIOT IO
INPUHIUITY: Pa3pelIeHo BCE TO, YTO MPSMO HE 3aMpPEnIeHO 3aKOHOM, CYOBEKTHI Ipax-
JTAHCKOTO MpoIecca BIPaBe COBEPIIATH (MJIM HE COBEPIIATH) TOJIBKO T€ JAEHCTBUS U
Ha UX OCHOBE BO3HHUKAIOT TOJIBKO T€ OTHOIIEHHS, KOTOPBIE NPSMO IPELYCMOTPEHBI
HOpPMaMH TPaXKJIaHCKOTO MPOIIECCYaTbHOTO 3aKOHOIATEIbCTBA).

4. Pe3ynpTaToM CyAeOHOTO pa30OHMpaTeNbCTBa SBISCTCS CydeOHbI akT (pe-
nIeHue), 00s13aTeIbHOE JIsl HCIIOJHEHUS BCEMHU JIMLIAMH Ha TeppuTopun PO.

5. JlesTenbHOCTD CyJla, HANpaBJICHHAs HA 3alUTY TPa)XTaHCKUX IpaB, o0iIHrye-
Ha B NPoLiecCyabHYI0 popmy.

Cpenn 3aga4 rpakIaHCcKOro NnpoueccyajbHOro CyJI0npoHM3BOJACTBA BbI-
JEIIAI0T:

- IIPAaBWJIBHOE U CBOEBPEMEHHOE PACCMOTPEHUE U PA3PELICHUE T'PAKIAHCKUX
Jel B LENSIX 3allUThl HApYUIEHHBIX WJIA OCMAPUBAEMBIX IMpaB, CBOOOJ M 3aKOHHBIX
WHTEPECOB TPAXKJaH, OpraHuW3auui, npaB W uHTEepecoB Poccuiickonn denepanmu,
cyowsektoB Poccuiickoit denepaiiy, MyHUIIMNAIBHBIX 00pa30BaHUM, APYrUX JIUIIL,
ABJIAIOIINXCS CYOBEKTaMU TPaXKJAHCKUX, TPYAOBBIX WM UHBIX MPABOOTHOILLIECHU;

- YKPEIUIEHUE 3aKOHHOCTH U ITPABOIIOPSIKA;

- IPEYIPEXKICHUIO IPABOHAPYILIECHN;

- (hOPMHUPOBAHUIO YBAKUTEIHLHOTO OTHOIIEHUS K 3aKOHY U cyay (cT. 2 I'TIK PD).

JlericTByronee TpakIaHCKOE IPOLECCYaJbHOE 3aKOHOAATENILCTBO BBIIEIISIET
IIITh OCHOBHBIX BUJIOB I'PAXJAHCKOI'O CyIOIIPOU3BOJICTBA!

1) uckosoe;

2) oco0oe POU3BOJICTBO;

3) nmpuKa3HOe MPOU3BOJICTBO;

4) ynpouIeHHOE;

5) UCTIOJIHUTEILHOE.

M cKk0BO€E TPOU3BOACTBO — OCHOBHOM U CaMbIW pacIpOCTPAHEHHBIN BUJ, XapaK-
TEPU3YETCS HATMYMEM CIIOpa O MpaBe. 3aMHTEPECOBAHHbBIE JIMIIA O0PAILIAIOTCS K CYly
3a 3alIMTOM HApyLUIEHHBIX HPAB WJIA MHTEPECOB MO CHOpPAM, BBITEKAIOIIUM M3 IPaXK-
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JNAHCKUX, CEMEHUHBIX, TPYJAOBBIX IIPABOOTHOLICHUU. B mOpsaKe UCKOBOrO IPOU3BOJI-
CTBa pacCMaTpUBAIOTCA JeJla O paCTOPKEHUH Opaka, XOTsI CHOPHOCTh B TAKUX Jejax
orcyTcTByeT. [lena nogoOHOro poja sBistoTCs uckitoueHueMm. Ilo oOumemy npasuiy
VICKOBOE IPOM3BOJCTBO BO3HMKAET IIPU HAJIUMYMKM MATEPHAIBHO-IIPABOBOIO CIIOpA, B
KOTOPOM YYacTBYIOT JIBE€ CTOPOHBI (MCTELl U OTBETUUK), OTHOLIEHHSI MEX1Y KOTOPbI-
MU PETYIHUPYIOTCS METOAOM «PABHOIIPABUS.

Oco00€e TPOU3BOACTBO KaK BUJI IPaKJAHCKOTO CYAOINPOU3BOJICTBA HE CBSA3AHO
C paspelieHreM cropa o mnpase. B ocoboM Ipou3BOACTBE OTCYTCTBYIOT CTOPOHBI.
K ocoGomMy mpon3BOACTBY OTHECEHHI JIefIa, PACCMOTPEHUE KOTOPBIX MpECeyeT el —
BBISIBUTH WJIM KOHCTAaTHPOBATh T€ UM UHBIE OOCTOATEIHCTBA, C KOTOPHIMH 3aKOH CBSI-
3bIBA€T BOSHUKHOBEHHE, U3MEHEHUE WM MPEKPALIECHUE Y 3asIBUTENS ONPEICICHHBIX
npaB u o6si3aHHOCTEN. K TakuM nemam OTHOCATCS Jiena 00 0ObSBICHUN TPaKJaHIHA
YMEPILUM, MPU3HAHUU €ro OE€3BECTHO OTCYTCTBYIOLIMM, O NPU3HAHUU HMMYIIECTBA
0ecx03siHbIM, 00 YCTaHOBJIEHUU YCHIHOBIICHUS U JIp.

[Ipuka3sHoEe NOPOU3BOJACTBO SBISAETCA YIPOIIEHHOM NPOUEAYPOM 3aIIUTHI
HapyILIEHHOTO CyOBEKTUBHOIO MpaBa B CyJe MepBoil mHCTaHUMU. CTOPOHBI UMEHY-
IOTCSL B3bICKaTeNeM (KpeIUTOpoM) U JTOJDKHUKOM. CyIbeil €qUHOIUYHO BBIHOCHUTCS
[IOCTAHOBJICHUE Ha OCHOBAHHUM 3asIBJICHUS O B3bICKAHUU JIEHEKHBIX CYMM MJIU 00 HC-
TpeOOBaHUM ABMXKMMOI'O HMMYILECTBA OT JOJDKHHKA IO TPeOOBaHUSM, MPETyCMOT-
peHHbM cT. 122 I'TIK P®, ecin pasmep ACHEXKHBIX CyMM, IOJIEKAIINX B3bICKAaHHUIO,
WIN CTOMMOCTb ABMKMMOTO MMYIIECTBA, MOJICKALIETO UCTPEOOBAHUIO, HE MPEBBI-
[IaeT MATUCOT ThICAY PYyOJIeH.

CyneOHbIil TIpHUKa3 SBISETCS OJHOBPEMEHHO HCIIOJIHHUTENBHBIM JOKYMEHTOM.
CyneOHbIil MpUKa3 BBIHOCUTCS 0€3 CyneOHOro pa3OuparesibcTBa M BbI30Ba CTOPOH
TS 3aCITyITUBAHUST OOBbSICHEHUM.

YrupoleHHoe NPOU3BOACTBO — JieJa B MOPSAKE YIMPOIIEHHOTO MPOU3BOJCTBA
paccMaTpuBalOTCA CyJIOM IO OOIIKMM IpaBHJIaM MCKOBOTO MPOU3BOJCTBA, HO B CO-
KpalIEHHbIE CPOKH U B COKPAILLEHHOM COCTaBe. B mopsike ynpomeHHOro npou3Bo-
CTBa ITOJJIEkKAT PACCMOTPEHUIO JENa:

1) Mo MCKOBBIM 3asIBJICHUSIM O B3BICKAHMU JICHEXKHBIX CPEACTB MU 00 UCTpe-
OOBaHMU UMYILECTBA, €CJIM LI€HA NCKA HE MPEBBIIIAET CTO ThICSIY pyOIIeil, kpome fel,
paccMaTpUBaeMbIX B MOPSAIKE MPUKA3ZHOTO MPOU3BOJICTBA;

2) MO MCKOBBIM 3asiBJICHUSIM O IMPU3HAHMU TpaBa COOCTBEHHOCTH, €CJIM I€Ha
MICKA HE MPEBBIIIAET CTO ThICAY pyOIIeii;

3) MO UCKOBBIM 3asIBJICHUSIM, OCHOBAHHBIM Ha MPEJCTABICHHBIX HUCTIIOM JOKY-
MEHTaX, YCTaHaBIMBAIOIIUX JCHEKHbIE 003aTENbCTBA OTBETUMKA, KOTOPbIE OTBET-
YUKOM MPU3HAIOTCA, HO HE UCIOJHSIOTCA, U (WJIM) Ha JOKYMEHTaX, MOJATBEPkKAat0-
HIMX 33J0JDKEHHOCTh MO JOTOBOPY, KpOME JI€J, pacCMaTpUBAeMbIX B MOPAJIKE MPH-
Ka3HOT'O MPOU3BO/JICTBA.

M crionHUTEIbHOE MPOU3BOJICTBO — HE BO BCEX CIIydasX €ro MOKHO OTHECTHU K
BUJIaM IPAKJAHCKOIO CYJONPOU3BOJICTBA, TOCKOIBKY OHO UMEET MECTO TOJIBKO B TEX
cilydasx, Korja cyaeOHOe pelleHue He MCIONHIETCA B T0OpoBoJIbHOM mopsiake. Ha
JAHHOM 3Tale CBOIO JEATENbHOCTh OCYIIECTBIISIIOT — CyAeOHble IPUCTaBbI-
UCIIOJTHUTEIN, KOTOPhIE YCTAHOBJIEHHBIMH 3aKOHOM CHOcO0aMu 00ecredynBaroT HC-
MOJIHEHUE CYyIeOHOTO aKTa (PEIIeHHS ).



http://www.consultant.ru/document/cons_doc_LAW_215641/#dst100020

TpanuuOHHO BBIAEJSIOT CJAeAYIINHNE CTAAMU TPAXKITAHCKOrO0 CyJI0IMpo-
U3BOJICTBA:

1. Bo30yxnenue aena. Jleno MoxeT ObITh BO3OYXKJICHO IMyTeM MOJIaud >KaJlo-
Obl, 3asIBJICHMUSI, IPEIBbSIBICHUS UCKA.

2. IloaroroBka rpakJaHCKHX JieN K cyneOHoMy pa3ouparensctBy. CyTh ee B
TOM, 4TOOBI 00€CTIEUNTh CBOEBPEMEHHOE U MPABUIIBHOE Pa3pellieHue Jea.

3. CynebHoe pa3dupaTeiabCTBO B Cy/i€ MEPBOM MHCTAHIIMU U pa3pelieHue Jena.
Hecnyuaiino 3Ty cTaauio mpoliecca Ha3bIBAIOT «IIEHTPAJIbHOI», B HEW MCCIEAYIOTCS
BCE JIOKA3aTeNIbCTBA, CYyJl YCTAaHABIWBAET BCE (DaKThl, MMEIONTUE 3HAUYCHUE IJIS TIpa-
BWJIBHOTO PAaCCMOTPEHUS U Pa3pelIeHus JieJia U BBIHOCUT pPElICHUE.

4. ITepecMOTp CyAcOHBIX MOCTAHOBJICHUH, HE BCTYNMHUBIINX B 3aKOHHYIO CHITY,
HA3bIBACTCA aNCIUIILMOHHON cTaguen. Llenpro MaHHOM cTaauu SBISETCS NPOBEPKA
3aKOHHOCTA W OOOCHOBAHHOCTH CYACOHBIX TOCTAHOBJICHWH, HE BCTYNUBIINX B 3a-
KOHHYIO CUITY.

5. [lepecMOTp CyaIeOHBIX MOCTAHOBIICHHM, BCTYNMUBIINX B 3aKOHHYIO CHIY, B
MOPSIJIKE KAaCCAIIMOHHOTO MPOM3BOJICTBA. KaccallMOHHBIN cyn oOIIel IOpUCIUKINH
MPOBEPSET 3aKOHHOCTh CYACOHBIX TMOCTAHOBIICHUW, MPHUHATHIX CyJaMU TEPBOM U
aneJUISIMMOHHON MHCTAaHIMK, YCTaHABIMBAas NPaBUIBHOCTh MPUMEHEHHS U TOJKOBA-
HUSI HOPM MAaTE€pUAJIbHOTO IPaBa U HOPM IPOLECCYaJIbHOIO IpaBa MpH PaccMOTpe-
HUU JIeJIa U TPUHATUU 00XKaTyeMOoro CyJeOHOro MOCTaHOBJICHUS, B Ipeiesax JT0BO-
JIOB, COJIEpKAIlUXC B KacCAIlMOHHBIX >kajno0e, MpeACTaBICHUH, €CIM HHOE HE
npeaycMoTpeHo 3akoHoM (cT. 379.6 T'TIK PD).

6. IlepecMoTp CyAcOHBIX IMOCTAHOBJICHHM, BCTYIUBIINX B 3aKOHHYIO CHITY, B
MOPSAKE HAJA30PHOTO MPOU3BOJICTBA. BCTynuBIIME B 3aKOHHYIO CUJTY CYJI€OHBIE TO-
CTAHOBJICHUSI MOTYT OBITh NMEPECMOTPEHBI B mMopsiake Haazopa lIpesunuymom Bep-
xoBHOro Cypa Poccuiickoit @enepanuu mno xanodam Jull, y4acTBYIOIIUX B JAeNE, U
JIPYTUX JIUI, €CJIM UX TIpaBa, CBOOObI U 3aKOHHBIC MHTEPECHl HAPYILICHBI ’TUMHU CY-
neb6HbMu noctanoByieHusiMu (cT. 391.1 T'TIK PD).

7. IlepecMoTp Cy/ieOHBIX TOCTAHOBIICHUW, BCTYNUBIIUX B 3aKOHHYIO CHIIY, TIO
BHOBb OTKPBLIBIIUMCSI WJIM HOBBIM OOcTOsiTeNbcTBaM. He sBisieTcst oOs3aTenbHOU
craguei. OcHOBaHUS 1Sl IepecMoTpa 3akperieHsl B ¢T. 392 I'TIK PO.

8. HMcnonHenue cyneOHBIX aKTOB NMPUMEHSAETCS B CIIydasX, MEPEUUCICHHBIX
BcT. 12 @3 or 02.10.2007 Ne 229-D3 «O06 UCIOTHUTEILHOM MPOU3BOACTBEY, €CIU
JOJDKHUK HE JIETaeT 9TOT0 JOOPOBOJIBHO.

B ropunnueckoil autepatype I0CTaTOYHO MOAPOOHO MPOAHAIU3UPOBAHO TO-
HATHE TPAKJIAHCKOTO MpoliecCyalibHOTO TpaBa. [Ipexae Bcero — 3T0 COBOKYIMHOCTh
MIPABOBBIX HOPM, PETYJHMPYIOMMUX ACATEILHOCTh CyJla U YYaCTHUKOB Ipa)kIaHCKOTO
npoiiecca.

Opmnako MpoBens aHAIU3 JEUCTBYIOIIEro 3aKOHOIaTeNIbCTBA, MBI MOXKEM JaTh
CIIeAYIOIIee ONpeIeSICHUE TPAXKIAHCKOTO MPOIIECCYyaIbHOTO TIpaBa:

I'pasicoanckoe npouyeccyanvnoe npago — ompacib poCCUliCKo20 npasd, K-
yarowas 6 cebsi COBOKYNHOCMb PACHONONCEHHBIX 8 ONPEOeleHHOU cucmeme npoyec-
CYANIbHBIX HOPM, Pe2yIupyrouux ooujecmeeHubvie OmMHOUIeHUs, KOMopble 803HUKAIOM
MedHcoy cyooM U YUACMHUKAMU 0eld 8 npoyecce OmMnpagieHuss npasocyousi o paic-
OAHCKUM OelaM.



Ecnu Mbl 00paTuMcs K MOHATUIO TPAKIAHCKHI MPOLIECC, TO €r0 MOKHO OIpe-
JIEIUTH TOJIBKO KAK AEATEeJbHOCTDh CyJa U YYaCTHHKOB I'PAKIAHCKOI0 CyA0NPOH3-
BO/JCTBA, CBA3AHHBIX ONpPEACICHHBIMH NPOLECCYATbHBIMA M MAaTEPHATbHBIMHU
OTHOLLICHHUSIMHM B PAMKAaX NPOM3BOACTBA 110 KOHKPETHOMY JeJy.

Takum o0pa3om, rpa’kJaHCKUI MPOLECC MOIJIOMAETCS TPaXIaHCKUM MPOLIeC-
CyaJIbHBbIM IIPaBOM U UMeEET 0oJiee y3KOe 3HauUEHueE.

1.2. [IpeagMeT M MEeTOA rpakJaHCKOro NpoLecCyaJibHOro npasa

[IpencraBienre 0 TOM, YTO TAaKO€ MPEIMET, AT, MPEXKIE BCErO, KATETOPUHU
conepxanusi u ¢opmbl. [IpeaAMeTOM HaydHOro MO3HAHMS BBICTYHAET TPaXKIaHCKUN
npouecc. [IoaToMy 0 ero coaep:kaHuu M, COOTBETCTBEHHO, (popme MOieT peub B
nanpHelnem. MccnegoBanue BOIpocoB 0O COJIEpKaHuU U (GopMe Ipa’kAaHCKOTO Tpo-
1ecca IO03BOJIUT JaTh IIOJIHOE IPEACTABICHUE O CaMOM HCCJIEAYEMOM SBICHUU —
I'PAKIAHCKOM IIPOLIECCYAIbBHOM IIPaBE U YSICHUTH €TI0 CYIIHOCTD.

IIpu3Haku npeaMera rpakIaHCKOro IIPOLECCyaIbHOTO IIpaBa:

1) rpaxknaHCKOE MPOIIeCCYaTbHOE MPAaBO KaK OTPACIb MpaBa MPeCTaBIsIeT CO-
00l COBOKYITHOCTh IMPOILIECCYaTIbHBIX, & HE MaTepUAIbHBIX HOPM IpaBa. OcoOeHHO-
CTBIO IPOIECCYANIBHBIX HOPM BBICTYNIAET TO, YTO OHW INPUHYJIUTEIBHO PEATU3YIOT
CaHKIMN MATEPUAIBHBIX HOPM IIPaBa;

2) npoueccyallbHble HOPMbI PETYJIUPYIOT TPABOOTHOIIECHHUS, CKIIaAbIBAIOIIUECS
MEXIY CyJIOM OOIIel IOPUCIUKIMK U WHBIMA YYaCTHHKaMHU Ipoliecca. ITO OYEHb
BaXKHBII CyOBEKTUBHBIM KPUTEPUH, TO3BOJISIOIIMNA OTIPAHUYUTh TPAXKIAHCKUNA TPO-
eCC OT apOUTPaX]HOIO, IJI€ MPABOOTHOIICHHUS CKJIAJIbIBAIOTCS COOTBETCTBEHHO MEX-
Ny apOUTpaXXHBIM CYJOM M UHBIMU CYyOBEKTaMH, a TAKK€ U OT KOHCTUTYLIHOHHOTO
IIpoIIECCa, IIe CTOPOHOM IPOLECCYAIbHBIX OTHOLIEHUN BBICTyHaeT KOHCTUTYIMOH-
Hbeiii Cya Poccuiickoit denepanuu;

3) NpaBOOTHONIEHUS CKJIAABIBAIOTCS IO MOBOY PACCMOTPEHUS U pa3peleHUs
IpaKIaHCKUX AelT (IIMBUITUCTUYCCKUN acCIeKT).

Takum oOpa3oM, mpeaMeToM IPa’KAAaHCKOr0 NMPoOUeCcCyajlbHOr0 NMpaBa sB-
JISIFOTCSL  TTPOLIECCYANIbHBIE OTHOLIEHWS, BO3HUKAIOIIME MEXAY CYAOM W HHBIMU
YYaCTHUKAMU TPaXJAHCKOTO CyAONPOU3BOACTBA B MPOLIECCE Pa3peIICHUs] KOHKPET-
HOTO IPAXKIaHCKOTO CIIOpa.

Meton, XapakTepHbIM ISl TPAXKAAHCKOTO MPOLECCYATBHOTO MpaBa Mpeaonpe-
JIEJIeH JABYMs OOCTOSITENIbCTBAMU: C OJHOM CTOPOHBI, BOBHUKHOBEHUE T'PAKJAHCKOrO
IpoILIeCcca, €ro pa3BUTHE, MEPEXO] U3 OJHOM CTAAUU B JAPYTYIO 3aBUCUT OT BOJH CIO-
pSIIMX CTOPOH (MCTIA U OTBETUMKA), KOTOpbIE 00JIAAAI0T MIMPOKUMHU MPOILECCyab-
HBIMU MpPaBaMH U MOTYT UMHU CBOOOJHO pacHopsiKaThCsi, C IPYrod CTOPOHBI — 00s13a-
TEJIbHBIM U PEUIAIOIIUM CYObEKTOM I'Pa)K1aHCKO-TIPOLECCYANbHBIX OTHOLIECHUM SIBIIS-
€TCs Cy[l, IPUHUMAIOIMI PEIICHNE, ITOAJIeKALIEE IPUHYAUTEIBHOMY UCIIOIHEHUIO.

HNexons nU3 3TOrO, METOX TPa)XJAHCKOIO IIPOLIECCYalbHOTO IpaBa MOYXKHO
ONPENEIINTh KaK AUCIO3UTHUBHO-UMIIEPATUBHBIM, B KOTOPOM BJIACTb U OTHOLIECHUS
COUETAIOTCS CO CBOOOI0M M paBHOMPABUEM CHOPSLINX CTOPOH.
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JIMCIIO3UTUBHOCTD B METO/IE€ MPEAIO0JIAracT I0pUINIECKOE PABEHCTBO YUYaCTHHU-
KOB IPaBOOTHOIIEHUH. Tak, yuacTHUKH IpoLecca HaJelIeHbl OMHAKOBBIM O0BEMOM
IpoLECcCyaIbHbIX NpaB. BO3HUKHOBEHHE M pa3BUTHE IpOLECCA, NEPEXO] U3 OJHON
CTaJuU B APYTYIO 3aBUCAT OT BOJM 3aWHTEpECcOBaHHBIX Jull. O0ajaoBaHue cyzied-
HBIX aKTOB TAK)K€ 3aBUCUT OT BOJIM 3aMHTEPECOBAHHBIX JIMII.

VMIiepaTUBHOCTE B METOJI€ — 3TO METOJ BJIACTHBIX mpeanucaHuid. OH xapak-
TEPEH MPEXKIE BCETo AJIsl BIACTHBIX OTHOLIEHUM, OTHOIIEHUHA MEXAY CYJJOM U HHBIMU
ydyacTHHKaMu npouecca. Cyl IpUHUMAET BJIACTHBIE PEIIEHUs, OAJIEKAIIUE TPUHY-
JTUTEIBHOMY MCIIOJIHEHHIO, HAIPUMEP, O MPUMEHEHHH MEp I'Pa)KJaHCKOM IpoLeccy-
anbHOU oTBeTcTBEeHHOCTH (cT. 159 I'TIK P®); pazOuparenbcTBe aena Mpu HEU3MEH-
HOM cocTaBe cya (4. 2 ct. 157 I'TIK P®) u ap.

1.3. UICTOYHUKHU NPAaBOBOro peryJiMpoBaHus
rpaXkJaHCKOro NpoLeccyaJjbHOro npasa

W cTOYHNKY TPpaskIaHCKOTO TIPOIIECCYaIbHOTO TIpaBa BKJIIOYAIOT B c€0s1 HOpMa-
THUBHBIE AKThI, COJIEPKAILNE NIPABUJIA, ONPEACIAIOMINE MTOPSIOK MPOLECCYaIbHOMU Jie-
ATEIBHOCTH.

Kpyr HCTOYHHKOB rpa)xAaHCKOTO MPOLECCYATbHOTO NPaBa JOBOJBHO HIMPOK.
B no3naBaTenbHBIX LENIX UCTOYHUKH MpaBa OOBEIUHSIOT B ONPEEICHHbBIC TPYIIIbI
10 FOPUANYECKON CUJIE U 3HAYMMOCTH IIPABOBOI'O aKTa, B KOTOPOM COJEPHKATCA HOP-
MBI IIPOLIECCYAIBHOTO TPaBa:

1. Koncruryuus Poccuiickoii ®@enepaunu. OHa sBIISIETCS TIEPBBIM U HAKOO-
Jiee BKHBIM MCTOYHUKOM JJIsl JTFOOOM OTpaciiv mpaBa. ITO OCHOBHOM 3aKOH rocyjap-
CTBa, 00JIaIAfOIIMI BBICIIEH FOpuanYeckoi cuioil. Heckonbko aecsaTkoB crateit Kon-
ctutyuuu Poccniickor @enepanny B TOM WIM MHOU CTETIEHU KACAKOTCs MOPsIKa OCY-
mecTBiaeHus paBocyaus (cT. 19, 9. 5 cr. 32, 4. 1, 2 c1. 46 m np.). 'maBa 7 Ha3pIBaeTcs
«Cynebnas BnacTh U npokypatypay». Crates 123 Koncturyuu Poccuiickoit @enepa-
MU yKa3biBaeT: «Pa30upaTenbeTBO A€l BO BCEX Cyaax OTKpbIToe», «Cyaonpou3Boi-
CTBO OCYILIECTBIISIETCS] HA OCHOBE COCTA3ATEILHOCTH U PABHOIIPABUS CTOPOH).

B cOoOTBETCTBUU C KOHCTUTYIMOHHBIM IOJIOKECHHEM, 3aKPEIUICHHBIM B 1. 2
[locranoBnenus Ilnenyma BC PO «O HekOoTOpBIX BOIpOCax MPUMEHEHHUS CyIaMH
Koncturyuuu Poccuiickoin @enepauuu npu OCYIIECTBICHUNA TPABOCYIUS», CydaM
IIPU PACCMOTPEHUU JEN PEKOMEHIAOBAHO OLICHUBATH COJEPKAHUE 3aKOHA WJIM UHOTO
HOPMAaTUBHOT'O MPABOBOTO aKTa, PETYIUPYIOLIETO PACCMATPUBAEMBIE CYJIOM IIPaBoO-
oTHomIeHus1. I Bo Bcex HEOOXOAMMBIX citydasix mpuMeHaTth Koncrutyuuio Poccuii-
ckoil denepann B KAYECTBE aKTa MPSAMOTO JCUCTBHUS.

Urak, cyn, paspemas aeno, npumeHseT HernocpeacrseHHo Koncrurymuro Poc-
cuiickor denepanuu, B 4aCTHOCTH:

a) Korja 3akperuieHHble HOpMOW KOHCTUTYUMH MOJOXKEHUS, UCXOId W3 €€
CMBICIIa, HE TPEOYIOT JOMOTHUTEIILHON peryIaMeHTAIlMN U HE COJIepKaT YKa3aHus Ha
BO3MOYKHOCTh €€ NMPUMEHEHHUS MPH YCIOBUH MPUHATHS (PeneparbHOro 3aK0Ha, pery-
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JMPYIOMIETO TpaBa, CBOOOBI, 00sI3aHHOCTH YE€JIOBEKa M TPKIAHWHA M APYTHE TO-
JI0KECHUS;

0) xorma KoncrurynuonneiM Cynom Poccuiickoii denepariuy BBISBIEH IPO-
0es1 B IpaBOBOM pEryJMpOBaHUU JIMOO Korjaa mpoben oOpas3oBayics B CBSI3U C IPH-
3HAHHEM HE COOTBETCTBYHOIIMMH KOHCTUTYLMM HOPMATHUBHOIO MPaBOBOIO AaKTa
WU €r0 OTJEIBHBIX MOJIOKEHUHM C Y4eTOM TOpsJiKa, CPOKOB M OCOOEHHOCTEH HC-
nonHeHnus pemeHuss Konctutynuonnoro Cyna Poccuiickon @enepanuu, eciid OHH B
HEM yKa3aHBbI.

B cnyuasx korga crates Konctutynuuu Poccuiickonn @enepanuu sSBIETCS OT-
CBUIOYHOM, CyJAbl IPHU PACCMOTPEHHUU JAEN NOJDKHBI MPUMEHSATH 3aKOH, PETYIUPYIO-
Ml BO3HUKIIME NpaBooTHoweHus. Hamnuue pemenuss Koncturyunonnoro Cyna
Poccuiickonn @eaepanum 0 IPU3HAHUM HEKOHCTUTYLMOHHOM TOW WJIM WHOW HOPMBI
3aKOHA HE MPEIMSITCTBYET NIPUMEHEHHIO 3aKOHA B OCTAJIBHOM €r0 YaCTH.

2. ®enepajibHble KOHCTUTYHMOHHBIE 3aKOHBI TIPUHUMAIOTCS 110 BOIIPOCAM,
npenycMmoTpeHHbiM Koncturynueit Poccutickoii ®eneparuu (Hanpumep, o cy1e0HoM
cUCTeME, O MOJTHOMOYMSX, mopsiake oopa3zoBanus u aestenbHocTd KC PO, BC PO u
UHBIX (hefepalibHBIX CYZ0B, 0 Topsake nesteiabHocTH [IpaButenscTtBa Poccuiickoit
®denepanuu u ap.). Ux HOpMBI 3aKperuIsioT 0a30BbIE MOJIOXKEHUS CYJ0YCTPOMCTBA U
CyJOIIPOU3BOJCTBA B CTPAHE.

Tax, @enepalibHbli KOHCTUTYHIMOHHBIN 3aKoH OT 31 nexabps 1996 r. Ne 1-OK3
«O cynebnoit cucreme Poccuiickoit denepannn» 3aKperiieT CaMOCTOSATEIbHOCTD
CyJI0B, HE3aBUCHUMOCTb CyJIel. B HEM OIUEPKUBAETCS, UTO CO3IAHUE YPE3BBIYANHBIX
CYZIOB U CYyJIOB, HE MPEAYCMOTPEHHBIX ITUM DenepabHbIM KOHCTUTYLIHOHHBIM 3a-
KOHOM, He Jomyckaercs. OT 4pe3BbIUANMHBIX CYJOB CIEAYET OTJIMYaTh HOPMBI MPO-
LECCYAIbHOTO TIPaBa, KOTOPbIE B MPUHIIMIIE MOTYT YCTAHABIMBATH OTACJIBHBIE OCO-
OCHHOCTH PACCMOTPEHHUSI U pa3pelieHus e B IEPUO ACHCTBUS YPE3BBIUAMHOTO 3a-
KOHOJIATEJIbCTBA.

3. T'TIK P® mpunst B 2002 roxy, BkItoyaeT B cedst 7 pasznmenoB, 47 riaB.
Berynun B aeiictBue ¢ 1 despans 2003 r.

B HeM onpezaeneHsl Henp U 3aa4d; MPUHIUIIBI TPAXKIAHCKOTO CYA0IPOU3BO/I-
CTBa; MpaBUJia MOABEIOMCTBEHHOCTH M TIOJICYAHOCTH; COCTAB YYaCTHUKOB pa3Oupa-
TEJIhCTBA MO TPAKIAHCKUM JieNiaM; JT0OKa3aTelIbCTBa; MOPANIOK CcyaeOHOro pasbupa-
TEJIbCTBA, BEBIHECEHUS PEIICHUS, 00’KaIOBaHUs CyI€OHBIX aKTOB.

HNcTouHnkamMu rpakIaHCKOrO MPOLIECCYaTbHOrO MpaBa SBJSIOTCA U MUHBIE KO-
TU(UITMIPOBAHHBIE aKThI, PETYIUPYIOIIUE MPEUMYIIECTBEHHO MaTepHalbHO-TIPaBO-
BbI€ OTHOILICHUS. Hampumep, psia npoleccyaabHbIX HOPM COAECPKUTCS B [ pakman-
ckoM kozekce Poccuiickoit @enepanuu, Kunuuinom kogekce Poccuiickonn denepa-
uun, CemeriHoM kojiekce Poccuiickoit @enepanun, TpynoBom kojaekce Poccuiickoit
Denepauui.

4. @enepajbHble 3aKOHbI — CJICAYIONIMA HCTOYHUK TIPaXKIaHCKO-
npoiieccyanbHoro npasa. Tak, 3to Denepanbubiii 3aK0oH oT 17.12.1998 No 188-®3
(pen. ot 18.04.2018) «O mupoBsix cynpsax B Poccuiickoii denepannmny; denepans-
HbIi 3ak0H oT 02.10.2007 Ne 229-®3 (pen. ot 06.03.2019) «O6 MCHOTHUTEIHLHOM
MPOU3BOJICTBEY (C U3M. U JOI., BCTYM. B cuity ¢ 17.03.2019); ®@eaepanbHblii 3aKOH OT
21.07.1997 Ne 118-®D3 (pen. ot 01.05.2019) «O cynebHBIX mpuUcTaBax» u Jp.
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[IponieccyanbHble HOPMBI MOTYT COAEPXKAThCS W B APYrUX 3aKOoHaX. ITO,
HarpuMep, 3aKOH O HOTapuare, 3aKOH O MPOKypaType, 3aKOH O TOCYyJapCTBEHHOM
Cy1eOHO-IKCIIEPTHOM AesTenbHOCTH, 3akoH Poccuiickoit ®deneparun «O mncuxuar-
pHYECKON MOMOILN U FapaHTHUAX MPaB rpaXkJaaH P €€ OKa3aHUuM».

5. Cyne0nasi nmpakTuka. B ropuandeckoil nuteparype OObIYHO BBIIEISIOTCA
TpH BUJA CyJeOHOM MPAKTUKU:

- MpaKTUKa, MPEACTaBISIONIas COOOM OMBIT MPUMEHEHHUS 3aKOHOJATEIhCTBA
CylaMH TIEPBOTO M BTOPOrO 3BEHA, BBIPAXKEHHBIM B UX PEUICHUAX MO KOHKPETHBIM
JleJlaM, PEIICHUSIX MUPOBBIX CYJIEH;

- pELIEHUs BBICIIUX CYACOHBIX OPraHOB MO KOHKPETHBIM Ji€jaM, CBA3aHHBIM C
TOJIKOBAHHEM M MPUMEHEHUEM IPaBa, KOrja B MPABONPUMEHUTEILHON MMPAKTUKE OT-
CYTCTBYET OJIHO3HAYHOE TOHMMAaHUE (TOJIKOBAHUE) MPABOBBIX HOPM;

- TIpaKTHKa MPUMEHEHHUS 3aKOHOJATENIhCTBA, COACPIKAIIAsACI B OCOOBIX aKTax
[EHTPAIBbHBIX Cy/I€OHBIX OPraHOB, B KOTOPBIX JlaHHAs MpPaKTHKa 00001eHHO hopmy-
JMPYETCs B BUAE NPEANTUCAHUN HUKECTOSALIUM CYIaM.

B I'TIK P® coaepkutcs MOJ0KEHUE, B COOTBETCTBUU C KOTOPBIM YKa3aHUS
BBIIIECTOAIIETO CyJla O TOJKOBAHMM 3aKOHA SIBIISIOTCS 00s13aTEIbHBIMH JUIS CyJa,
BHOBb paccMarpuBaromniero aeno (4. 3 c¢r. 390 I'TIK P®). Baxxnoe 3nauenue Jj1s mpa-
BWJIBHOI'O U TOYHOT'O IMPUMEHEHUS HOPM IIPOLECCYAIBHOTO MPAaBa UMEIOT Pa3bsCHE-
Hus [Inenyma BepxoBHoro Cyna Poccuiickoit ®enepannu, n3gaBaeMble O BOIPO-
caM MPUMEHEHUS 3aKOHOAATEIbCTBA IMPU PACCMOTPEHUH TPAXKIAHCKUX JE.

Pa3bscnenust [lnenyma BepxoBHoro Cypa Poccuiickoit ®@enepaunu o0s3a-
TEJIbHBI JJIS1 CYyI0B, IPYTUX OPTAHOB U JOJHKHOCTHBIX JINILI, IPUMEHSIOMINX 3aKOH, 10
KOTOPOMY JTaHO Pa3bsCHEHUE.

OnHaKo K UCTOYHHMKAM TpaBa HA3BaHHbBIC PA3bSICHEHUS HE OTHOCATCS. OHU SIB-
JSIOTCSL AKTaMH CyJIeOHOTO TOJIKOBaHUSI HOpM MpaBa. CJI0KHOM MPaBOBOM MPUPOIOM
obmanatot noctadosieHus [Ipesuauyma BC P®, kotopeie comepkar 0600menHus (00-
30pbl) CyleOHOW MPaKTHKU MO pa3nuvHbiM kKateropusm fnen. Crates 378 T'TIK PO,
B KAUECTBE OJHOI'O0 M3 OCHOBAHWUW OTMEHBI HAJ30PHOTO OIPEIECIICHUS, IPUHITOTO
Komnerueit no rpaxxknanckum genam BC P®, yka3piBaeT Ha HapyUIEHUE TaHHBIM CY-
JIOM eIMHCTBa cyAeOHon npakTuku. [Ipencrasnsercs, uro nmoctaHoBienus [Ipe3uau-
yma BC P® u nocranosnenus [1nenyma BC P® u npusBanbl onpeaensth eIuH000-
pasue cyneOHoi mpaktuku. OHu myonukyroTcs B «biomnerene BepxosHoro Cypna
Poccuiickoit @enepannn» U CIyKaT OPUEHTUPOM B JESITEIBHOCTH BCEX HUKECTOS-
IIUX CyJ0B OOIel OPUCIUKIINU, XOTsI K UCTOYHUKAM TPa)KJIaHCKOTO MpOoIecCyab-
HOTO MpaBa HE OTHOCATCA. JIeHCTBYIOIIEE 3aKOHOAATENBCTBO MPEAOCTABISIET CYAbAM
MPaBO NPUMEHSATH AaHAJIOTHIO MPOLIECCYATBbHOTIO 3aKOHA U MPAaBA.

Cratbs 1 I'TIK PO yka3bpIBaeT: «B ciaydyae OTCYTCTBUSI HOPMbI ITPOIECCYATIBHO-
ro MpaBa, PeryJIUPYIOIIECH OTHOIIEHHUS B XO€ MTPOU3BOACTBA 0 TPaXKAAaHCKOMY ey,
CyJl IPUMEHSIET HOPMY, PETYIUPYIONIYIO CXOJIHbIE OTHOIICHUS (aHAJIOTUS 3aKOHA), a
IPU OTCYTCTBUM TaKOM HOPMBI JEHUCTBYET MCXOHSl W3 NMPUHIMUIIOB OCYIIECTBICHUS
npaBocyausi B Poccuiickoiit denepannu (aHaIOrus npasa)y.

6. MexxayHapoanblie a0roBopbl. [IpaBuma MexmayHapogHoro moroBopa Poc-
curickon denepanuu, a He HOPMbl BHYTPEHHETO 3aKOHOAATENBCTBA, PETYIUPYIOLIUE
VMHA4e, YEM B JIOTOBOPE, AHAIOTMYHBIE TPABOOTHOLIEHUS, IPUMEHSIOTCS, €CJIU pPellie-
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HHUE O COrjlacuu Ha 00s3aTelbHOCTh JAHHOTO J0oroBopa /i Poccuu ObUTO MPUHATO B
dbopme (denepanbHOTO 3aKOHA.

Poccust siBnsieTcsl y4acTHULIEH MHOTOCTOPOHHHMX M JIBYCTOPOHHUX MEXKIIyHa-
POJIHBIX JIOTOBOPOB, KOHBEHIIMM, COTJIAIIEHUI 00 OKa3aHWW MPABOBOM MOMOIIU IO
IPXIAHCKUM U KOMMEPYECKUM JIeaM, CBSI3bIBAIOIIMX MEXIYHAPOJIHBIMU 00s3a-
tenbcTBaMu Poccuiickyro denepanuto 6osee yeM co 100 rocynapcrBamu.

K nanbonee 3HaYUTEILHBIM MHOTOCTOPOHHUM MEXKIYHAPOIHBIM JIOTOBOpaM, CO-
JepKallliM IPOLECCYaIbHbIE HOPMBI, OTHOCATCS ['aarckasi KOHBEHLMs MO BONPOCAM
rpaxaaHckoro nporecca or 1 mapra 1954 r.; 'aarckas KOHBEHLMsI O BPYYEHHH 3a Ipa-
HUIIEH CyAeOHBIX U BHECYICOHBIX JOKYMEHTOB IO TPaXXTaHCKUM U TOPTOBBIM JIEJIaM OT
15 Hos0pst 1965 1.; 'aarckasi KOHBEHIIMSI O MOJYYSHHUH 3a TPAHUIIEH JOKA3aTeNbCTB IO
rpaXJaHcKuM B ToproBbiM nienam oT 18 mapra 1970 r. K Konsenu 1954 r. Cosert-
ckuid Coro3 npucoegunmwicsa B 1967 r., a k Kousenuusim 1965 u 1970 rr. Poccus npu-
coeaununack B 2001 r. B N'aarcknx koHBeHUHsIX y4acTByeT 41 rocyaapcTso.

KoHBEeHIMS 0 MPaBOBOM MOMOILIM U MPABOBBIX OTHOLICHUSX IO TPAXKAAHCKUM,
CEMEUHBIM U YroJIoBHBIM JenaM (MuHck, 22 saBaps 1993 r., ¢ uzm. ot 28 mapra
1997 r.) nmpenycmaTpuBaeT OKa3aHUE MPaBOBOW MOMOIIM IMYTEM BBIMOJIHEHUS IPO-
LECCyAJIbHBIX JIEWCTBHI, B YaCTHOCTH, COCTAaBJICHUS M INEPECBUIKM JOKYMEHTOB,
omnpoca CTOpPOH, JIOIIPOCa CBUJETENEH, NPOBEICHUS SKCIEPTU3BI, NTPU3HAHUS U HC-
NOJIHEHUS CyACOHBIX pEeUICHUM M0 IpaXxAaHCKUM JenaM U T.1. KoHBeHuuen perymnu-
PYIOTCSL M APYTHE MPOLeCCyaIbHble OTHOLIEHUS, B YACTHOCTH, Kacarolrecs MOoACY/I-
HOCTH criopoB. Tak, eciau B JieJie y4acTBYIOT HECKOJIBKO OTBETYMKOB, UMEIOIIUX Me-
CTOKUTEIBCTBO HA TEPPUTOPUU PA3HBIX FOCYJAPCTB, CIIOP paccMaTpUBAETCS MO Me-
CTOKUTENLCTBY (MECTOHAXO0K/ICHUIO) 0000 OTBETUMKA 10 BbIOOPY ucTHA. Vcku K
IOpUIMYECKUM JTMIAM NPEABABIAIOTCA B cynbl JloroBapuBatomericss CTOpOHBI, Ha
TEPPUTOPUHN KOTOPON HAXOAUTCS OpPraH yNpaBJICHUs IOPUAUYECKOTrO JIHIa, €ro Mpea-
CTaBUTEJICTBO WK (UIIHAIL.

1.4. CooTHOIIEHHUE IPAXKAAHCKOI0 NPOLECCyaJIbHOr0 mpaBsa
C APYrMMH OTpaC/IAMM NpaBa

I'paxxnanckoe mpoueccyaapHOE MPAaBO KaK COCTaBHASI YacTh CUCTEMBI BCETO
IpaBa HAaIEro rocyJapcTBa HEM30EKHO B3aMMOJIECHCTBYET C OOJIBIIMHCTBOM OTpac-
JIeH TIpaBa.

B3auMocCBs3b Trpa’kJJaHCKOTO MPOLECCYATbHOIO IpaBa ¢ KOHCTUTYIMOHHBIM
IIPaBOM MOKET OBIThH BBHISIBIICHA B JIBYX aCIEKTaX:

e OOIIHOCTH UCTOYHUKOB 00eux orpacieit nmpaBa. Konctutynus PO sBnser-
Csl OCHOBHBIM MCTOYHUKOM KOHCTHUTYIIMOHHOTO MpaBa, HO B ATOM K€ aKTe (PUKCUPY-
FOTCSI BAXKHEWIIINE ITPUHIIUITBI ITPABOCYIHS;

e B3aUMMOCBS3b C OTICIBbHBIMU IOAOTPACISIMU KOHCTUTYLUHMOHHOIO ITpaBa,
peub UIET O CyJOYCTPOMCTBE U MPOKYPOPCKOM Hanzope. C Cyn0yCTpOHCTBOM Ipax-
JTAHCKOE TIPOIIECCyaIbHOE TTPaBO UMEET OOIHe MPUHITUIIBI (HE3aBUCUMOCTh CYJEH U
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MOAYMHEHUE HX TOJBKO 3aKOHY, OCYIIECTBIEHUE IPABOCYIUS TOJBKO CYIOM H
npoy.). B nmpokypopckoM Haja3ope OonpenenistoTcs MOJIHOMOUYMS MPOKypopa Mo yda-
CTHIO B CyJIeOHOM PacCMOTPEHHUHU TpaxAaHCKUX Jien. ['paxkaanckoe mpoleccyaibHOe
paBO M yKa3aHHbIE MOJAOTPACId KOHCTUTYLIMOHHOTO MpaBa UMEIOT HEKOTOphIE 00-
1[1E€ UCTOYHUKH MPABA.

Haunbonee TecHass U pa3HOCTOPOHHSSL CBSI3b I'PAXKIAHCKOTO MPOLIECCYaTbHOTO
IpaBa C OTPACIIMU MaTE€pUAIIBHOTO IpaBa: IPaXKJaHCKUM, CEMEUHBIM, KUIUIIHBIM,
TPYAOBBIM, 3€MEIbHBIM. B MaTepuasibHOM MpaBe COJAEPKATCSA HOPMBI IPakIaHCKO-
IPOLIECCYATbHOIO XapakTepa, ONpeaessolne, HaupuMep, NpeIMET JOKa3bIBaHHUS,
MOABEIOMCTBEHHOCTh Jieh cyAy U T.1. Cyl, BBIHOCS pELICHUE MO Jely, MPUMEHSET
HOPMBI MaTEepUAILHOTO MpaBa. HapyieHne nocienHuX WIK UX HEMPABUIBLHOE MPH-
MEHEHHUE MOKET IPUBECTH K OTMEHE CYACOHOTO PEIICHUS.

OnHo 13 yCIOBUM BO3HUKHOBEHHUS TPAXKIAHCKOIO Mpoliecca — HAJIMYKE O/IBe-
JIOMCTBEHHOTO CyAYy MaTepUalibHO-IIPABOBOrO cropa (B MCKOBOM IPOU3BOJICTBE).
NHbIMU CIOBaMH, HAapylLIEHUE HOPM MAaTEpPHAIBHOTO IpaBa MPUBOJIUT B JCHCTBHE
rpakKJaHCKOE MpOollecCyallbHOE TIPaBo, €I €CTh oOpalleHue K cyay 3a 3ammuTon. C
MIOMOIUIBIO TPAXKIAHCKOTO MPOLIECCYAIbHOTO MPaBa JIMILO MPUHYkKAAETCS COBEPIINUTD
ONpEICJICHHbIC JICHCTBUS WM BO3JEPKATHCA OT HUX JIJI BOCCTAHOBJIICHUS HE TOJIBKO
HApYIIEHHBIX CYObEKTUBHBIX MPaB, HO U 3aKOHHOCTH.

B3anmocCBsA3b rpakIaHCKOrO MPOLIECCYATbHOTO MpaBa C aJMUHUCTPATHBHBIM
MPAaBOM TMPOSIBIIACTCS B HAJWYUU CIEHUATBHOTO BHUJA TPaKIAHCKOTO Ipoiecca —
MIPOU3BO/JICTBA 1O JIeJIaM, BO3HUKAIOIIUM U3 MyOJIMYHBIX TPABOOTHOIICHUH. Bormpocsl
MOJABEIOMCTBEHHOCTH JIAHHBIX JIeJ CYAy OINpPEACNICHbl B aKTaX, OTHOCAIIUXCA K HC-
TOYHUKAM aJMUHUCTPATUBHOTO MpaBa (Hanpumep, KoAll u ap.).

CymiecTBOBaHME HOPM TPAKIAHCKOIO MPOLECCYabHOTO IMpaBa, PEryIupyro-
X yIUIaTy TOCYAapCTBEHHOW MOIUIMHBI, OTPa)XaeT B3aUMOCBS3h ¢ (DMHAHCOBBIM
MIPaBOM.

['paxxnanckoe mporeccyanbHOE MPaBO TECHEWIIUM 00pa3oM CBSI3aHO C yTO-
JIOBHBIM TIPOIIECCYaTbHBIM TIPABOM, TaK KakK 00€ OTpaciid SBJISIIOTCS TMPOIECCyaib-
HBIMU U ONPEACIISIIOT MOPAIOK AEATEIbHOCTH OJTHOTO M TOTO K€ OpraHa mo ocy-
HIECTBJICHUIO MpaBocyauss — cyna. Obe oTpaciu UMEIOT MHOTO OOIIMX MPUHIIMIIOB
NeSATEIbHOCTH (MIPUHIIUIT YCTHOCTH, HEMOCPEACTBEHHOCTH, HEMPEPHIBHOCTH U TIPOY.),
CXOJICTBO B TpOIeCCyalIbHON (hopMe, BO MHOTHX MPABOBBIX MHCTUTYTaX (JJOKa3bIBa-
HUE, PACCMOTPEHHUE JIe] TI0 TIEPBOM MHCTAHIIMU, IEPECMOTP CYJeOHBIX aKTOB B Kac-
CallMOHHOM M HAaJ30pHOM MOpsAIKe U mnpod.). Hanuune Takoro 00dbIIOrO CXOACTBA
MOCTY>KUJIO TIPUYMHOMN TMOSIBICHUSI HAYYHOM KOHIEMIUM CyneOHOro mpaBa, o0bheau-
HAIOIIEH TPa)XJAaHCKOE MPOlecCyalbHOE M YTOJOBHOE MPOLECCyalbHOE MpaBo, a
TAKKE CYAOYCTPOUCTBO.

OpHako rpakJlaHCKOe IpoLeccyanibHOE MPaBO M YrOJOBHOE IMPOLECCyaIbHOE
MpPaBO HMEIOT Pa3IUYUsl, OMPEACISIIONIME HX OTPACIEBYIO CaAMOCTOSTEIbHOCTD:
MPEAMETOM PACCMOTPEHUS B TPAXKIAHCKOM CYAONPOU3BOACTBE SABJISIETCA Tpa)KJaH-
CKO€ JIEJIO, @ B YTOJIOBHOM Ipouecce — npectyrieHue. Cucrema yrojloBHOTO ITpoLiec-
CyaJIbHOTO IpaBa BKJIIOYAET HE TOJIBKO JIEITEIIbHOCTh Cya, HO U OPraHOB Mpe/IBapHu-
TEJILHOTO CJIEICTBUS U T.J.
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CymectBoBanue AIIK PO cBunetenbcTByeT 00 0duIMaibHOM MPU3HAHUH HO-
BOM OTpAciid MPOLECCYAIbHOIO IpaBa. Mexay rpakIaHCKUM IPOLECCYaAIbHBIM U
apOUTPaXXHBIM IPOLECCYaTbHBIM MPABOM MHOTO CXOJICTBA (OOIIHOCTH MPHUHIIMIIOB,
poueccyaabHOU GOpMBI), 001Iee MPOSBIAETCS B HAIMYMKU OJJHOMMEHHBIX MPAaBOBBIX
MHCTUTYTOB U T.1. 110 cpaBHEHHIO C YrOJIOBHBIM IIPOLECCYAIbHBIM IIPABOM B I'DAXK-
JAHCKOM IPOLIECCYaIbHOM U apOUTPa)KHOM IPOLIECCYaJIbHOM IIpaBe 0oJiee CXO/EH
XapakTep CIopa, paccMaTpuBaeMoOro B apOUTPAKHOM CyJZie U CyJie OOIIel I0pUCInK-
mun. Ho rpaxkganckoe mporeccyanbHOe U apOUTpaskHOE MPOLIECCyalbHOE MPaBo pe-
IJIAMEHTUPYIOT AEATEIBHOCTD PA3HbIX BUIOB CY/IOB.

Hanuuune pa3HOOOpa3HbIX B3aMMOCBS3€H TIPaXIaHCKOrO MPOLECCYaTbHOrO
npaBa ¢ APYTUMHU OTPACISIMH IpaBa 00YCIOBIEHO CHCTEMHOCTBIO TMpaBa, MpeAroia-
rarolley B3aMMOJECUCTBAE €€ COCTABHBIX YaCTEM.

BOl'lpOCbI AJIA CAMOKOHTPOJIA

1. JaiiTe MOHATHE TPAXKIAHCKOTO MPOILECCYATbHOrO MpaBa M TPaAXKIAHCKOTO
IIPOIIECCa, B YEM UX OTINYUA?

2. HazoBuTe mpeaAMET U METOA I'PaKJaHCKOr0 MPOLIECCYAIBHOTO IIPaBa.

3. JlaliTe OHSTHE TPaKIAHCKOM MPOIECCyaTbHON (HOPMBI.

4. HazoBuTe cTajnu rpakJIaHcKoro CyJ0IpOr3BOJICTBA.

5. HazoBuTE HCTOYHHMKYU IPpaskIaHCKOTO MpOoIlecCyallbHOTO MpaBa. KakoBa poib
Cy/1e0HOM MPAaKTUKU B COBEPIIICHCTBOBAHUU JICHCTBYIOIIETO 3aKOHOJATEIHCTBA?

6. Kakue BUbI rpaXk1aHCKOTO CYJIOTIPOU3BO/ICTBA BbI 3HAaETE?

7. I'paxnaHckoe MpoUECCyallbHOE MPAaBO B CUCTEME OTPacied POCCHUIMCKOTO
npasa.

TeMbl HTHPOPMALMOHHBIX COOOILEHUN

1. Poisib mpaBocyaus 1O rpak1aHCKUM Ji€JaM B peajin3alii KOHCTUTYLIHOHHOTO
mpaBa Ha CyJeOHYIO 3alTuTy.

2. Pemenus EBpomeiickoro cyna mo mpaBaMm 4yejoBeKa KaK MCTOYHUK TpaKiaaH-
CKOT'0 IIPOLIECCYAIBHOTO IPaBa.

3. CyneOHast mpakTUKa KaKk HCTOYHHMK TPaXAaHCKOTO MPOlIecCyalbHOro MpaBa.
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PA3/IEJI 2.
MPUHLMIBI TPAYKIAHCKOT'O MTPOLIECCYAJILHOTO MPABA.
I'PAYKIAHCKUE MPOLIECCY AJIbHBIE MIPABOOTHOIIEHUA

Memoouueckue pexomenoayuu K uzyueHuro memol.

J{nst u3ydeHus: JaHHOW TEMbI CIEIYET BCIIOMHUTH OCHOBHBIE MPUHIMIIBI CY0-
MPOM3BOJACTBA, 3akperieHHble B Koncturynuu Poccuiickoin ®Penepanuu. Taxxke
HEO0OXOMMO 0OpaTUTHCSA K TaKUM TMOHSATHSAM TPaKIaHCKOTO 3aKOHOAATEIIbCTBA, KaK
IPABOCIOCOOHOCTh U J1eecrocOoOHOCTh. [lpu m3ydeHun JaHHOW TeMbl HEOOXOIMMO
npoBecTH aHanu3 cT.cT. 3-13 T'TIK PO.

2.1. Knaccupukanuss npyuHIUIIOB
rpaXkJaHCKOro NponeccyaJjbHOro npasa

B Hactosimee Bpems kiaccuukaiys MPUHLIMIIOB TPakJaHCKOTO Ipoleccy-
aJIbHOTO TIpaBa SBJIETCS OJHOM M3 aKTyaJbHBIX MPOOJEM IPakJaHCKOTO MPOLECCY-
aIBHOTO PETYIUPOBAHUA. DTO CBSA3aHO C TE€M, YTO €IMHOW CHCTEMBI IPUHLUIIOB B
rpakIaHCKOM IPOLECCYaTbHOM IIPABE HE CYIIECTBYET.

Bce HOpMBI Ipa)IaHCKOTO MPOLECCYANBHOTO MpaBa (POPMHUPYIOTCS MO/ BO3EH-
CTBHEM U B Pa3BUTHE TOTO WM MHOI'O NPHHIINIA, [IOITOMY, KOI/Ia PEMIAETCs BOIIPOC O
HeoOxoaumocTu BHeceHust u3menenuil B I'TIK P®, Bcerna nmpoBepseTcs COOTBETCTBUE
HOBBIX HOPM JICHCTBYIOLIUM IPUHIMIIAM IPOLECCYATBbHOIO 3aKOHOAATEIBCTBA.

Knaccudukanus mpuHUUIOB TpaBa MpEACTaBIseT cOOOW MX pa3lielieHHe Ha
Ipynnbsl MO0 KakoMy-TuO0 ocHOBaHMIO. CyIIECTBYIOT pa3jiMyHble KiaccuUKaluu
IPUHIUIIOB I'PaXXIAHCKOT0 MPOLECCYAIBHOIO MTPaBa.

Tax, B 3aBUCUMOCTH OT OOBEKTa MPABOBOTO PErYJIMPOBAHUS BBIACIAIOT JIBE
OosbllIMe TPYNNbl TPUHIMIIOB I'Pa)IaHCKOIO IMPOLIECCYaIbHOTO IpaBa: OPraHu3a-
UHOHHO-YHKIHOHAALHBIE M (QYHKUHOHAALHBIE 1. OpraHu3alMoHHO-(QyHKIKO-
HaJIbHAasl TPYyIIIa OJHOBPEMEHHO ONPENEIET U NPOLECCYAIBHYIO HAEATEIBHOCTb, U
YCTPOMCTBO Cyl10B. K HEM OTHOCATCSI MPUHIIMIIBI OCYLIECTBICHUS IIPABOCYAHS TOJIb-
KO CyJOM, HE3aBHCUMOCTH CYyJIEH, COYETAaHHs KOJUIETMAJIBbHOCTA W E€AUHOJIMYHS B
PacCMOTPEHHH JIEJT, TOCYJAPCTBEHHOIO S3bIKa, TNIACHOCTH.

QOYHKIMOHAIBHBIE TMPUHLMUIBI OMNPENEIAIOT TOJBKO MPOLECCYATbHYIO IEsi-
TEJIBHOCTH CYJla U IPYTHX YYACTHUKOB IPa)kAaHCKOT0 MPOLIECCYaTbHOTO OTHOIIEHUSI.
K manHOW rpynmne OTHOCATCS CIEAYIOIIUE NPHHIUIIBL: JUCIHO3UTHUBHOCTH, 3aKOH-
HOCTb, HEIOCPEACTBEHHOCTh, HENPEPBIBHOCTD, MPOLECCYAIbHOE PABHONPABUE, CO-
CTA3aTEIBbHOCTD, YCTHOCTD.

! Anexuna C.A. I'paxkmaHcKoe mporeccyanbHoe mpaso. — M.: ITpocniext, 2014. C. 48.
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Crnenyromiee ocHOBaHHE JIJIs1 KJIACCU(PHUKAIIUHU — JIEIEHNE IPUHLIMIIOB Ha O0II1e
Y OTpaCJIEBbIE MPUHIIUIIBI, KOTOPBIE PETYIUPYIOT OTJIEIbHBIE CTOPOHBI IPAKIAHCKOTO
npouecca. K oOumm nmpuHIMnaM OTHOCATCS IE€MOKpPAaTHU3M, 3aKOHHOCTb, K OTpacJe-
BBIM — JUCIIO3UTHBHOCTD, PABHOIIPABHE, COCTA3aTENLHOCTD U T. 1.t

[To cepe meiicTBUS NPUHIUIIBI TPAKIAHCKOTO MPOLECCYaAIbHO MpaBa JACNSITCS
HA TPH TPYIIIBL: 00LIENPABOBLIE, 0TPACIEBbIE, MEKOTPACIEBbIE?,

OO1enpaBoBbIE MPUHIUIIBI — 3TO HOPMATUBHO-PYKOBO/ISIINE Hayalla, IPOHU3bI-
BAaIOIIME BCIO CHUCTEMY POCCHICKOTO mpaBa. K HUM OTHOCSITCSI TaKWe MPUHIIMIbBI, KaK
3aKOHHOCTb, OXpaHa M 3alllyiTa MpaB U CBOOO, COUETAHWE JIUYHBIX U OOIIECTBEHHBIX
MHTEPECOB, €IUHCTBO MpaB U oOsi3aHHOCTel. [loa oTpacneBbIMU MPUHIMIIAMU TTOHU-
MAlOTCsl HOPMATHUBHO-PYKOBOISIINE IMOJIOKEHUS, ONPEIEISIONNE O0NIHK, CEHUPUKY
KaKOW-JIMOO OJTHOM OmpezesieHHOW oTpaciii npasa. K X 4nciay OTHOCSTCS NMPUHLMIIBI
JTMCIO3UTUBHOCTH, POLIECCYAIBHOTO PaBHOMNPABUS CTOPOH, COCTA3ATENbHOCTH. Mex-
OTPACJIEBBIMU MPUHIUIIAMU SIBISIIOTCS TaKUE HOPMATUBHO-PYKOBOJSIIME Hadala, KO-
TOpBIE OMPEACIISAIOT OOJIMK HE TOJBKO TPAKIAHCKOTO IMPOLECCYaTbHOTO MpaBa, HO U
MHBIX OTpaciiell pOCCUICKOro npaa. K uX 4uciy MOKHO OTHECTH NPUHIIMIIBI 3aKOHHO-
CTH, HE3aBUCHUMOCTH CYJIEH, €IMHOJMYHOTO M KOJUIETHAIBHOIO PAacCMOTPEHUS eI,
OCYIIECTBIICHUSI IPABOCYAMS TOJILKO CYJIOM, YCTHOCTH, CyI€OHOM MCTUHBI U T.]1.

B 3aBucumocTH OT xapakTepa HOpPMATUBHOI'O MCTOYHUKA TPUHIUIIBI TPaXKIaH-
CKOT'0 IPOLIECCYAIBHOTO MpaBa JAEIATCA Ha KOHCTUTYIIMOHHBIE U OTPACIIEBbIE.

KoHcTuTynMOHHBIE MPUHIIMIIBI TPAXKIAHCKOTO MPOIEcca MOKHO pacCMaTpu-
BaTh Kak 3akperuieHHble B Konctutymuu Poccuiickorn denepanyri 0CHOBOIIOIATaro-
M€ MPABOBBIE HMJIEH, OMPEAEISIONIME MOCTPOCHUE BCETO I'PAXKIAHCKOIO Ipoliecca,
€ro CYIIHOCTb U XapaKTep.

K mepBbIM OTHOCATCSI IPUHIIUIIBI TJIACHOCTHU CYAeOHOTO pa3douparesbcTBa (4. 1
ct. 123 Koncturyuuu Poccuiickoit deneparyn), HE3aBUCUMOCTH CyJIeH M MOTYUHE-
HUS UX TOdbKO 3akoHy (4. 1 cT. 120 Koncturyuun Poccuiickoit @enepanun), ocy-
HIECTBJICHUS TIpaBocyausi Toibko cyaoMm (4. 1 ct. 118 Koncruryuun Poccuiickoit
depnepanuu), paBHONpaBuUs nepes 3akoHoM U cynoM (4. 1 cr. 19 Koncturyuun Poc-
cuiickoil denepainnn), COCTA3ATETLHOCTH U paBHONpPaBus CTOpoH (4. 3 c1. 123 KoH-
crutynuu Poccuiickoit denepanun).

I'nacnocms cyoebnozo pazoupamenbcmea

Koncturymus (ct. 123) 3akperuisieT mpaBuio O TOM, YTO pa30upaTesbcTBO e
BO BCEX cylax OTkpbiToe. CiyliaHue [ena B 3aKpbITOM 3aceJaHUU JOIMYCKAETCS
JIUIIB B CITy4YasiX, YCTAHOBJICHHBIX 3aKOHOM.

[IpuMeHUTENBHO K Tpa’kAaHCKOMY MPOIECCY AaHHBINA MPUHIUIN CHOPMYIUPO-
BaH B cT. 9 ['TIK P® u 3akmo4aercss B TOM, YTO PaCCMOTPEHUE TPAXKIAHCKUX AET BO
BCEX CyJlax OCYIIECTBIISIETCS, KaK MPaBUJIO, B MMPUCYTCTBUU JIFOOBIX TpaxaaH, >Keja-
I0IIMX ObITH B 3aie cyaeOHoro 3aceaanus. He pomyckaroTcs B 3ain cyneOHOro 3ace-
JaHUSI TpaKJIaHe MOJIOKe 16 JieT, eclii OHU HE SIBJIAIOTCA JIMIAMU, YYaCTBYIOIINMU B
JeJie, WK CBUIETEISIMH.

! 'ypeia M.A. Coerckuii rpaxkaanckuii mpomecc. — M., 2013. C. 34.
2 [1lersnoB B.H. CoBeTckoe rpaIaHnckoe MpolleccyanbHOe IpaBo: IEKIMH IS CTyAeHTOB. — TOMCK,
2012. - 42 c.
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JIuua, yyacTBYyIOIIIKE B JIelie, U TPaXKJaHe, MPUCYTCTBYIOIIME HA OTKPHITOM CY-
NeOHOM 3acellaHuu, MMEIOT MPaBO B MHUCbMEHHOW ¢opMe, a TakKe C MOMOIIBIO
CpEIICTB aynuo3anucu (UKCUPOBATh X0 cyAeOHOro pazdouparensctsa. Dorochemka,
BUJIC03AIUCh, TPAHCIAIUS CYJCOHOr0 3aceaHus MO Paguo M TEIEBUIACHUIO JIOMYC-
KAIOTCS TOJBKO C Pa3pelICHUs Cy1a U COTacus JIML, y4aCTBYIOIINX B JIETIE.

3akpbiToe cyeOHOE pa3OUpaTeNbCTBO IPakAaHCKUX Jien aomnyckaercs (ct. 10
['TIK P®):

1) B meJsAxX MpeaoTBpAICHUS pa3TialleHNs TOCY1apCTBEHHON TalHBbI;

2) B MeNSIX MPEIOTBPAIICHUS Pa3TIaIeHNs CBECHU 00 MHTUMHBIX CTOPOHAX
YKU3HU YYACTBYIOLIUX B JI€JIC JIUII, @ TAK)KE YCHIHOBJICHUS.

OpHako pemeHust CyJJoB BO BCEX CIydasX OrjamiaioTcs MyOIrYHO, 3a UCKITO-
YEHUEM CIIY4aeB, €CJIA TaKoe OOBSBIICHUE PEIICHUI 3aTparuBaeT NpaBa U 3aKOHHBIE
WHTEPEChl HECOBEPIICHHOJIETHUX.

Hezasucumocmo cyoeii u noouunenue ux moavko Koncmumyyuu Poccuiickoi
Deodepayuu u hedeparbHOMy 3AKOHY.

PaccmarpuBaemsblil nmpuHOMN Hamiea cBoe 3akpervieHue B cT. 120 Koncrury-
MU, KOTOpas YCTAHABIMBAET MPABUJIO O TOM, UTO CYAbU HE3aBUCUMBI U MOJUUHSIOT-
cst Tonibko KoHetutyruu u deaepanbHOMy 3aKOHY.

Hukrto He BnpaBe BMENIMBATLCS B CYNEOHYIO JIEATEIBHOCTh MO PEIICHUI0 KOH-
KPETHBIX IPaXXIAHCKUX JeJl. JIaHHBIN NPUHIIMI OXPaHSAETCS ONpPEIEICHHBIMU TapaHTH-
amu. Takue rapanTun 3akperuieHsl B Hopmax Koncrurynun Poccuiickonn ®@enepanum,
3akone Poccuiickoit ®enepanuu «O cratyce cyzaei B Poccuiickoit @eneparmu (ct. 9).

Tak, Koncturyuus Poccuiickoit ®eneparuu (ct. 121) yka3piBaeT Ha HECMEHS-
eMocTh cyaed (ct. 122), HempukocHOBeHHOCTh. 3akoH Poccuiickoii denepanuu
«O craryce cyneit B PO» ycranaBiuBaeT LENyH CHCTEMY Takux rapantuid. Hanpu-
Mep, 3aKOHOM MPEAYCMOTPEHA YroJOBHAs OTBETCTBEHHOCTh 3a BMEUIATENIbCTBO MPHU
paspenieHny CyJeOHbBIX JIeIT; 32 YTPO3bl WM OCKOPOJICHNE CYIbH.

OObecnieunBaeT HE3aBUCUMOCTh CYJIEM W CHUCTEMa OPraHOB CYAEMCKOTO CO00-
LECTBA.

Ocywecmenenue npasocyous no paicoOaHCKUM 0eadam moibKo CyOOM.

Janublii npuHIUI 3akpervieH cT. 118 Konctutyunu, coriiacHo KOTOpOu TOMb-
KO CyJ YIIOJJHOMOYEH OCYILIECTBIISITH TPABOCYAHE.

Kak BuA rocymapCTBEHHOM HAEATEIBHOCTH IPABOCYAUE JOJLKHO OCYIIECTB-
JATHCA ¢ COOMIOEHUEM 0co00ro nopsiaka, onpeneaeHHoro Koncrurymuei u neraib-
HO PErNIAMEHTHPOBAHHOTO TPAXKIAHCKUM MPOLIECCYaTbHBIM 3aKOHOAATEIbCTBOM.

[IpaBocynue BIpaBe OCYLIECTBIISITH CyAeOHBIE OpraHbl, KOTOpPbIE yKa3aHbI B
Koucrutymuu u B @eaepansHnom Konctutynnonnom 3akone «O cyeOHOM cucTeMe B
Poccuiickont @enepanumn». Tak, ct. 4 nanHoro ®K3 npemycMaTpuBaeT, 4To «IIpaBo-
cyaue B Poccuiickon denepany OCyIIECTBISAECTCA TOJIBKO CyAaMH, YUPEKICHHBIMU
B cooTBeTcTBUM ¢ KoHCcTUTYynen Poccuiickon @enepaunu u HactosuM Denepalib-
HbIM KoHCTUTYUHMOHHBIM 3akOHOM. (Co3aaHue 4pe3BbIYAWHBIX CYJIOB U CYAOB, HE
MPEAYCMOTPEHHBIX HacTOSIUM DenepanbHbIM KOHCTUTYLHIHOHHBIM 3aKOHOM, HE J0-
MyCKAETCS».

YacTh 2 MaHHOUM CTAaTbU yCTAHABJIMBAET, KAKWE CYJbl COCTABJISIOT Cy/IEOHYIO
cucremy Poccuiickoint @enepanu.
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Tperenckue Cynpl, KOMHUCCUHU IO TPYAOBBIM CIOPAM TOKE pa3pelIaroT IpaBo-
BBI€ CIIOPBI, OJHAKO 3TO MPABOCY/IUEM HE SIBIISETCS.

Ilpunyun cocmsazamenvrocmu TPEACTABISET COOOM MPaBUIIO, MO KOTOPOMY
3aMHTEPECOBAHHBIE B UCXOJIE JIEJIa JIMIA BIIPABE OTCTAMBATH CBOIO MPABOTY B CIIOpE
nyTeM TpeacTaBieHus goka3arenbcTB (cT. 56 T'TIK P®), yyactus B ucclie10BaHUN
nokazatenbeTB (cT. 35 I'TIK P®), npeacTaBiaeHHBIX IPYTUMU JIMIIAMHU, BHICKA3bIBATh
BOIIPOCHI 10 BCEM BOIPOCaM, MOJJIEKAIIMM BBISICHEHUIO B Cy/IeOHOM 3ace/laHuu.

CymHOCTh JaHHOTO MPUHIHUIIA COCTOUT B TOM, YTO CTOPOHBI COCTS3AIOTCS IIe-
pen cyznom, yoexxias ero npy MoMOIIY Pa3iIHYHbIX JOKA3aTENbCTB B CBOEH MPABOTE B
cnope. CocTA3aTeIbHOCTh NPEIOIAraeT Bo3J10KeHne OpEMEHH JOKa3bIBaHUA Ha ca-
MU cTopoHsI (¢T. 56 ['TIK P®) u cHsATHA 110 0011IeMy MpaBwITy ¢ Cyaa 00SI3aHHOCTH 110
coopy nokazarenbcTB (cT. 57 I'TIK PO, B ciyyae, eciid mpeAcTaBiI€HUE HEOOXOIU-
MBIX JOKAa3aTeJIbCTB JJI ATUX JHI] 3aTPYAHUTENIBHO, CYJ 10 UX XOJaTalCTBY OKa3bl-
BaeT COJICHCTBHME B COOMpPaHUU W HUCTPEOOBAHUM JoKa3zaTenbcTB). CocTa3aTenbHOE
Ha4yaJlo MPOLECCa OTPAXKAET JEHCTBYIOLIY0 MOJIEIb IOBEIECHHS CTOPOH B CyJI€ U 3a-
KJIFOYAETCS B CIEAYIOIIEM:

- IEUCTBUS CyJa 3aBUCAT OT TpeOOBaHUU MCTIIA M BO3PAXKEHUN OTBETUYHKA, U
CyJl pa3peniaeT JieJio B 00beMe 3asBJIICHHBIX CTOPOHAMH TPEOOBaHUIA;

- COCTSI3aTEJIbHBIM MOPSAOK BBITEKAET M3 CYLIECTBA I'PAXKIAHCKHUX MpaB, CO-
CTaBJISIIOIIMX YaCTHYIO cepy JIMIA, a TOITOMY COCTOSIIUX B €ro CBOOOIHOM pacIio-
PSKEHUH;

- YCTAHOBJIEHA BO3MOKHOCTh CBOOOTHOTO UCHOIb30BAaHUS CPEICTB T0KA3bIBAHMS;

- IPEAYCMOTPEHA BO3MOKHOCTh YYaCTBOBATh B JieJie JIMYHO JIMOO yepe3 mpe-
CTaBUTEIIS;

- KaX/asi CTOPOHA JIOKa3bIBaeT (PakThl, Jexkalirue B 000CHOBaHUU e€e TpeOoBa-
HUW U BO3PAXKEHUM.

CoryacHO MPUHIIUITY MPOIECCYaTbHOTO PaBHOMpPABHs CTOPOH 3aKOHOM o0Oec-
MEYMBACTCS PABEHCTBO BO3MOKHOCTEH JIJIsl 3aMHTEPECOBAHHBIX JIUIL MPU OOpaIICHUH
B CYy]I, @ TAK)K€ MIPU MCIOJIb30BAHUM MPOLECCYATbHBIX CPEJCTB 3aIlIUThl CBOUX HUHTE-
pPECcoB B CcyJie. DTOT NPHUHIUIT BBITEKAET U3 coAepkaHus 1enoro psaa Hopm ['TIK PO
(manpumep, ct. 35 «IIpaBa 1 00A3aHHOCTH JIHI], YYACTBYIOIIHUX B JI€JI€» - OTHOCUTCS
KO BCeM JuiaM, CT. 38 «CTOpOHBD O TOM, YTO CTOPOHBI MOJI3YIOTCS PABHBIMU ITPO-
[[ECCyaJIbHBIMU TIPaBaMU U HECYT PaBHbIE MIPOLIECCYyaTbHBIC 00sI3aHHOCTH).

ConepxaHre JaHHOTO MPUHIUIIA 3aKIF0OYAETCS B YCTAHOBIICHHUM:

- PaBEHCTBA CTOPOH NpH OOpAIllEHUH B Cy[A: HUCTEI MOAAET MCK, & OTBETUHUK
BIIPABE MPEIBIBUTh BCTPEUYHBIN HUCK, MUCTEI] BO30YXKIAeT JeJ0, HO KOMHUS MCKOBOTO
3asBJICHUS TIPEIOCTABIISIETCSI OTBETUUKY;

- PaBEHCTBO BO3MOXHOCTEH 3allIUThI MPAB B Cy/€: UCTELl MOXKET OTKa3aThCsl OT
MCKa, @ OTBETYMK OT BCTPEUHOTO HCKa. OTBETUMK MOXKET MPHU3HATh UCK, CTOPOHBI
MOTYT 3aKJIFOUYATh MHUPOBOE COTJIAIICHHUE, JOTOBOP 00 M3MEHEHHH IOJABEIOMCTBEH-
HOCTH, OACYTHOCTH. CTOPOHBI UMEIOT PaBHBIC TIPaBa MO 00KAIIOBAHUIO CYJeOHOTO
MOCTAHOBJICHHS;

- PaBHBIX BO3MOKHOCTEW y4acTusi CTOPOH B JJ0KA3aTEIILCTBEHHOM JI€ATEIbHOCTH.
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OrpacaeBble (10 ¢popMe HOPMATUBHOTO 3aKPEIJICHHUS) MPUHIIMIIBI TPaKIaH-
CKOT'0 MPOLECCYATbHOTO IIPaBa B OCHOBHOM COCPEIOTOYEHBI B TJI. 1 «OCHOBHBIE TO-
JoxeHus», pa3a. | «O0ume nonoxenus» ['paxkaHCKOro mpolieccyalbHOro Kojaekca
Poccuiickoit ®@enepanuu. OgHaKko TaMm e 3aKpeIryieHbl HE TOJBKO COOCTBEHHO OT-
pacieBble MPUHIUIBI TPAaXKIAHCKOTO MPOLECCYATbHOTO MPaBa, HO U KOHCTUTYIIMOH-
HBIE: OCYILIECTBJIEHUE MMPABOCYAUS TOJIBKO CYJaMH, PABEHCTBO BCEX NEPE] 3aKOHOM U
CYJIOM, HE3aBUCUMOCTH CYJIel, TI1aCHOCTH CYJIeOHOTO pa30upaTenbCcTBa, sI3bIKa Cy/10-
IIPOU3BOJICTBA, COCTA3ATEIBHOCTU U IIPOLIECCYAIBHOTO PABHOIIPABHS.

Ilox oTpacneBbIMH NMPUHLMNAMYU TPAXKIAHCKOTO MPOLECCYAJIBHOIO IIPaBa Io-
HUAMAIOTCS TAKHE€ HOPMATHUBHO-PYKOBOJSIIKME UJEH, KOTOPHIE 3aKPEIICHBI B HOPMax
IrPakIaHCKOT0 MPOLIECCYANBHOTO 3aKOHOAATENbCTBA. K OTpacieBbIM IpUHLIKAIIAM OT-
HOCSITCSI IPUHIIUIIBI TUCIIO3UTUBHOCTH (CT.CT. 3, 4, 320, 376 I'TIK P®), 3akoHHOCTH
(cr.er. 1, 2, 11, 195 T'TIK P®), eAMHOIMYHOTO M KOJUIETHATBHOTO PACCMOTPEHUS
opuaudeckux gen (cr.ct. 7, 14, 15 I'TIK P®), HemocpeCTBEHHOCTH W YCTHOCTH
(ct. 157 I'TIK PD).

[IpyHIMIT AMCHO3UTUBHOCTH 3aKJIFOYAETCS B TOM, YTO y4YacTBYIOIIHME B JIEJE
JML@A UMEIOT BO3MOYKHOCTh CaMOCTOSITENIBHO PACIIOPSKATHCSA CBOMMH IPOLIECCYAIIb-
HBIMHM 1 MaTepHAIbHBIMU NpaBamMu. OH aeT CTOpOHAM IPaBO NMPEAbIBICHUSA UCKa U
BO30YXKIEHMs Jieja, 0OOCHOBaHMS NpeaMeTa M OCHOBAaHUS HCKa, U3MEHEHHUS €ro
npeaMeTa U OCHOBaHMs, YMEHBIICHHs WM YBEJIMYEHHs pa3Mepa UCKOBBIX TpeOoBa-
HUM, OTKa3a OT UCKA WJIH €r0 MPU3HAHUS MOJHOCTHIO MO0 B YaCTH 3aKIFOYEHUS MHU-
POBOTO COTJIALLICHUS U JIP.

B camomM o0111eM Bujie JaHHBIN MPUHIIMI OCHOBAH Ha MOJIOKEHUSIX CT. 46 KoH-
ctutyiuu Poccuiickoit deaepaiiuu, KOTOpasi rapaHTUPYET KaKJIOMY CYJI€OHYIO 3a-
IIUTY €ro MpaB U CBOOO/I.

B I'TIK P® otcyrcTByeT Kakas-nmuO0 eIrHas CTaThs, B KOTOPOH COJEPKAIOCh
Obl onpeeneHne NpUHIUIA JUCIIO3UTUBHOCTH. B TO ke BpeMs OTJeNbHbIE CTOPOHbI
IPOSIBJIICHHSI JAHHOTO MPHHIMIIA HAIUIM OTPaKEHHWE B OYEHb MHOTMX HOpMax yKa-
3anHoro ['TIK PO.

B ct. 3 TTIK P® 3akpernieHo npaBo 3auHTEPECOBAHHOTO JHIa OOPATUTHCS B
CYJ 3a 3alllUTOM HapYyIIEHHBIX JIHMOO0 OCMapUBaeMbIX MPaB, CBOOO WIM 3aKOHHBIX MH-
tepecoB. OTKa3 OT MpaBa Ha OOpalleHHe B CyJl IPU3HACTCS HEACHCTBUTEIbHBIM.

Cratbeit 4 TTIK P® ycraHoBieHO, YTO TpakIaHCKOE JIEJI0 MOXKET OBITh BO3-
OyXJ€HO TOJBKO IO 3asBJICHUIO JIUIA, OOPaTUBILIETOCs 3a 3aIUTON CBOMX MpaB, CBO-
001 1 3aKOHHBIX MHTEpecoB. JIMOO Mo 3adBIICHUIO JIMAa, KOTOPOE BIpPaBE B CHIIY 3a-
KOHa BBICTYNaTh OT CBOEr0 MMEHH B 3alMTYy IpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB
JIPYyroro Jula, HEONPEAEICHHOr0 Kpyra JIML WK B 3al0UTy MHTEpPECOB Poccuiickon
®denepanuu, cyorektoB Poccuiickoit denepaiiy, MyHUIIMIATIBHBIX 00pa30BaHUM.

Ha ocnoBanuu 4. 1 cr. 39 I'TIK P® ucren BnpaBe U3MEHUTh OCHOBAHUE WJIU
IpeaIMeT UCKa, YBETUYHUTD UM YMEHBIIUTh pa3Mep UCKOBBIX TpeOoBaHMI TUO0 OTKa-
3aThCsl OT MUCKA, OTBETUHK BIIPABE MPU3HATH UCK, CTOPOHBI MOT'YT OKOHYHTH JI€JI0 MU-
POBBIM COTJIAIIEHUEM.

[lonsiTie MPUHLMITY AMCIIO3UTUBHOCTU JaHO B omnpeneneHur CyneOHOM KO-
jJeruu mno rpaxaaHckum genam BepxoBHoro Cyna Poccuiickoit @enepauuu Ot

21



18.02.2014 Ne 52-I'K13-2'. Cornacno 3ToMy Cyme6HOMY MOCTaHOBICHHIO MPHHIIAIL
JTVCIIO3UTUBHOCTH O3HAYaeT, YTO MPOLECCYaJbHbIE OTHOLIEHUS B TPAXKIAHCKOM Cy-
JOTIPOU3BOJICTBE BO3HHMKAIOT, U3MEHSIOTCS U MPEKPAIAIOTCs TJIABHBIM 00pa3oM I10
WHULIMATUBE HETMOCPEICTBEHHBIX YYAaCTHUKOB CIIOPHOTO MATEPHAIBHOTO IPABOOT-
HOUIEHUS, UMEIOLIUX BO3MOKHOCTh C IMOMOLIBIO CY/Ia PACHOPSKATHCA CBOMMU IPO-
1IeCCyaJbHBIMU NPABaMU U CIIOPHBIM MaTE€pUAIIbHBIM [TPABOM.

Ilpunyun 3axonnocmu, 3akperyieHHbId B cT. 15 Konctutymuu Poccuiickoi
®enepauun u ct. 11 I'TIK PO, 3akimouaercsd B 00S3aHHOCTU CyJa U BCEX APYIHX
YYaCTHUKOB IPOLECCA HEYKOCHUTEIBHO PYKOBOJICTBOBATHCSA B CBOEU JEATEIBHOCTU
HOpPMaMH MATEPHAIIBHOTO M MPOLECCYAIBHOTO NpaBa B LEIAX pealu3aluu 3a1ad
IrPakIaHCKOIr0 CYJIOIIPOU3BOJICTBA.

3aKOHHOCTh B JESTENBHOCTU CYJIOB O3HAYAET IMOJIHOE COOTBETCTBHE BCEX UX
ITIOCTAHOBJICHUH M COBEPIIAEMBIX IPOLIECCYAIbHBIX ACHMCTBUM HOPMaM KaK MaTEpH-
aJIHOTO, TaK U IPOLIECCYATIBHOIO IIPaBa, TO €CTh 3aKOHY.

Oco0o0 cnenyeT BBIACINUTh TaKME FApaHTUH peau3alliy MPUHLHUIIA 3aKOHHO-
CTH, KaK YETKUH periaMeHT (pOpMbl U COJIEp>KaHUsI MCKOBOTO 3asIBICHUS U OTpaHU-
YEHHBIN IIEpEYeHb OCHOBAHUN K OTKA3y B €r0 IPUHATHUH.

CoyeTaHuss €JUHOJIMYHOTO M KOJUIETHAJILHOTO PACCMOTPEHHS TPAXKAAHCKUX
JieJ1 B CyIax.

PaccMoTpenue rpaxJaHCKUX J1€J OCYIIECTBISIETCS] KOJUIETHAIBHO JINOO eu-
Hon4aHO (cT. 7 I'TIK PD).

I'paxmanckue nena B cyax NepBOM MHCTAaHUMU PACCMATPUBAIOTCA €IMHOINY-
HO WJIM KOJUIETHMAJIBHO B CIIy4asX, IPEAYCMOTPEHHBIX 3aKOHOM. B KaccalMOHHOW M
HA/I30pHOM MHCTAHIIMU CYJI TOJIbKO KOJUIETHMabHbI. KaccallMOHHBIN Cyl: TpH Ipo-
(dbeccuoHanbHBIX CYJIbU; Cy/ HAI30PHON MHCTAHIIMM — HE MEHEE TPeX CyAeH.

IIpunyun nenocpeocmeennocmu

JIaHHBIN TPUHLMII 3aKPEIUIIeT OCHOBOIIOJIArarollee MpaBuio, OOs3bIBarOIIEe
CyJeH, y4acTBYIOUIMX B PACCMOTPEHUH Jieja, JUYHO UCCIIeI0BaTh B Cy1€0HOM 3ace-
JIAHUH BCE IIPEACTABICHHBIC JOKA3aTEIbCTBA.

OTOT NPUHLMUII Hallel HOpMaTUBHOE BbipaxkeHue B cT. 157 I'TIK P®, rae
OpeyCMOTPEHO, YTO CYJl MEPBO MHCTAHLIMU NPU PACCMOTPEHUU Jefia 00s3aH HEro-
CPEICTBEHHO HCCIIENOBATh JI0Ka3aTeNbCTBA MO JETy: 3aciyllaTh OObSCHEHUS JIUL,
Y4acTBYIOLIUX B JI€JI€, [IOKA3aHUs CBUAETEIIEH, 3aKJIFOUEHMS DKCIIEPTOB, 03HAKOMUTHCS
C NIMCBMEHHBIMHU JOKA3aTEJIbCTBAMH, OCMOTPETH BEIIECTBEHHBIE I0KA3aTEIbCTBA.

Takum oOpa3zoM, TPUHIMI HEMOCPEICTBEHHOCTU PEryJIMPYeT BOMPOCHI, Kaca-
foluecs padboThl CyJia C 10Ka3aTeIbCTBAMHU.

HenocpencTBeHHOCTh MpeAnonaraeT He TOJBKO JIMYHOE BOCHPHUATHE CYAbSIMU
coOpaHHBIX MO /ey JOKa3aTelbCTB, HO U pa3pelleHne Aelia JIMIIb HaA OCHOBE UCCIIe-
JIOBAaHHBIX Y IPOBEPEHHBIX MU B CYZ€OHOM 3aCeIaHUU OKA3aTEIbCTB.

TpeboBanust MpUHIIKMIIA HETTOCPEACTBEHHOCTH OYAyT BBIIIOJHEHBI TOJIBKO B TOM
cilydae, ecid Jiesio OyAeT pacCMOTPEHO U pa3pelieHo Npyu HEM3MEHHOM COCTaBe Cya.

1 Ompenenenne CyneOHOM KoJIeTHH 1Mo TpaxaaHckuM aenaMm BepxoBaoro Cyna Poccutickoii ®e-
neparu ot 18.02.2014 Ne 52-I'K13-2 // bronnerens Bepxosnoro Cyna Poccuiickoit deneparui.
2015. Ne 2.

22



Br10bITHE XOTS OBI OTHOTO M3 Cy/AEH M 3aMEHa €ro IPYruM JIUIIOM BO BCEX CIIydasx
BJIEKYT BO300OHOBJICHHE pa3OupaTenbCTBa Jesa, YTOObl HOBBIA Cy/ibsi UMEN BO3MOXK-
HOCTb JIMYHO HCCJIEIOBATh BCE IOKA3aTEIbCTBA MO JIETY.

HcknroueHns u3 JaHHOTO NPUHITUIIA!

- ct. 150 I'TIK P® npeaycmaTpuBaeTr, 4TO CyJ, pacCMaTpUBAIOIIUN €0, B
cilydae HEoOXOJMMOCTH COOMpaHMs JO0Ka3aTeIbCTB B JPYrOM TOpOje WU pailoHe
MOPYYaeT COOTBETCTBYIOLIEMY CYAY IPOU3BECTH OIPEIACICHHBIE IMPOIECCyalIbHBIE
nercTBus. B mopsake cyaeOHOro mopydeHHsi MOTYT OBITh COOpaHBI MHUCHMEHHEIE,
BEILIECTBEHHBIE JOKA3aTENbCTBA, IIOKA3aHUE CBUAECTEIIEH, KOTOPBIE IIOTOM MCIOJIb3Y-
€T CyJl IIPU PACCMOTPEHUH JIETA;

- B cooTBeTcTBUU cO CcT. 170 I'TIK P® nomyckaetcst mpu OTIOKEHUU pa3doupa-
TEJIbCTBA JEJIa JONPOCUTH SIBUBIIMUXCS CBUIETENEH, €CIu B CyJCOHOM 3acelaHHH
IIPUCYTCTBYIOT BCE JIMLIA, YYACTBYIOIIKE B Aene. [I0BTOpHBIN BBI30B 3TUX CBUAETENEU
B HOBOE CyJIeOHOE 3acejaHHe JOIYCKaeTCsl B HEOOXOJUMBIX CITydasix.

3aKOH JOIYCKAaeT BO3MOXKHOCTH JIOIPOCA CYAOM CBUIETENSI B MECTE CBOETO
npeObIBaHUsI, €CIM OH BCJIEJICTBUE OOJIE3HH, CTAPOCTH, UHBAIMIHOCTU WU JAPYTHUX
YBAXUTEJIBHBIX IPUUMH HE B COCTOSIHUH SIBUTHCSA 110 BBI30BY B ¢y (cT. 70 ['TIK P®D);

- TIOJITOTOBKA JieJia K CyZIcOHOMY pa30upaTesibCTBY B CIIy4asiX, HE TEPISIIUNX
OTJIAraTeabCTBa, JOIYCKAECT BO3MOXKHOCTH OCMOTpa CYAbE€U €IMHOJIUYHO HAa MECTE
JI0Ka3aTeNIbCTB, C U3BEIICHUEM JIUII, yuyacTByromux B gene (ct. 150 I'TIK PD);

[IpuHUMIT HEMOCPECTBEHHOCTH NPOSBIIAET ce0s1 BO BCEX CTAIUSX.

JleificTBUE MPUHLIKIA HEMOCPEACTBEHHOCTH obOecrneueHo rapantusmu. Harmpu-
Mep, HEsBKa BbI3BAHHOI'O B CyZI€OHOE 3aceaHue CBHUJIETENS M0 MPUYMHAM, ITPU3HAH-
HBIM CYJIOM HEYBaKUTEIbHBIMH, BJICUET HaJOXXeHUE mTpada, a Ipu HESBKE MO BTO-
PUYHOMY BbI30BY — PUHYIUTENbHBIN npuBoj (cT. 168 I'TIK PD).

Yemuocms cydebroeo pazbupamenvcmea

CylmHOCTh JaHHOTO MPUHIMUIIA 3aKII0YAETCS B TOM, YTO BCE YUACTHUKH I'PaXK-
JTAHCKOT'O MPOIIECCa BBICTYMAIOT MEPE CYJI0M, JAtOT OOBICHEHHUS, 3aKIIFOUCHHSI U TIO-
Ka3aHUs, BBICKA3bIBAIOT CBOM COOOpakeHHsS B yCTHOU (opme. [lokazaTtenbcTBa 1o
JIeTy TIOABEPTaloTCs B CyIeOHOM pa30upaTesibcTBE YCTHOMY OOCYKICHHUIO U UCCIIe-
JIOBaHUIO.

Haunlosiee moaHO 3TOT MPUHIMI BBHIPAXKEH B HOPMAaX, PETYIHPYIONIUX Cye0-
HOE pa3buparenbcTBO. B ycTHOM hopme mpeacenarensCTBYIONMUNA OTKPBIBAET CyIe0-
HOE pa30upaTesibCTBO, Pa3bICHAIOTCS OOSI3aHHOCTH MEPEBOAYMKY, TIpaBa U OOsA3aH-
HOCTH JIMIIaM, YYacTBYIOUIUM B JIeJie, B CJIOBECHOU (hopme at0T 0ObSICHEHUS HCTEIl,
OTBETYHUK, TPEThU JHULA, MPOKYPOp, YIIOJTHOMOUYEHHBIE OPraHOB TOCYAapCTBEHHOIO
YOPaBJIEHUS U T. . YCTHO JTalOT MOKA3aHMs CBUAETENH, SKCIIEPTHI, JAET 3aKJIFOYEHNE
MPOKYpOp MO YAaCTHBIM BOIIpOCAaM U MO Jeny B 1iesioM. Bee cyneOHble onpeaenenus,
BBIHECEHHBIE IPU PACCMOTPEHUU J€Ja, a TAKXKE PEIICHUE CyJa OIJIAIArTCsA B CY-
NeOHOM 3aceaHHH.

[TpuHIMT YCTHOCTH aKTUBHO TPOSIBIISIET CeOsl M HA JPYTHUX CTAAMsIX Mporiecca —
B 3aCEHAHUSIX CyJa KaCCAIMOHHOW WHCTAHUWH, HAJ30PHOW MHCTAHLWUM U INPH IEepe-
CMOTpE JieJia TI0 BHOBb OTKPBIBITUMCST 00cTOsITENhCTBAM. OO 3TOM CBUACTEILCTBYET
aHaJIN3 MPOLIECCYATIbHBIX HOPM, PETYJIUPYIOIIMUX JIESITEIbHOCTh CyJla HAa KaXI0W W3
ATUX CTaauil mporecca. Hampumep, B cye KaccalluOHHOW MHCTAHIIUA YCTHO OOBSIB-
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JSIeTCsl COCTaB CyJa, MpaBa U 0053aHHOCTHU JIMIIAM, YYacTBYIOIIUM B JieJie, pa3pela-
I0TCS MX 3asBieHus. B cioBecHolt dopme ocyuiecTBisiercss qokiaa nena (ct. 160
['TIK P®), uznaratorcst 00bICHEHUS U1, ydacTBYroIuX B aeie (ct. 174 I'TIK P®D).

[IpuHIUIT YCTHOCTH JAEMCTBYET KaK B MCKOBOM IPOM3BOJICTBE, TAK U B MPOU3-
BOJICTBE, BO3HUKAIOIIEM M3 aJMHUHUCTPATUBHO-IPABOBBIX OTHOILIEHUN, U B 0COOOM
IIPOU3BOJICTBE.

Y CTHOCTh HE UCKIIIOYAET COBEPUICHUSI MHOTUX MPOIECCYaabHbIX JACUCTBUH B
nucbMeHHOU (opme. Kpome Toro, HEKOTOpbIe U3 HUX B CHITY 3aKOHA JIOJDKHBI OBITH
COBEpIICHBI TOJBKO B MUCHbMEHHOH (opMe.

[IpakThKa HarJSIAHO MOKAa3bIBAET, YTO HAPYIIEHUE MPUHIMIOB CYAONpPOU3-
BOJICTBA MPHUBOJAUT K HEMHHYEMON OTMEHE COCTOSIBIIMXCA MO NIy CyIeOHBIX IO-
CTaHOBJICHUM.

Tak, onpenenennem CyneOHOI KOJUIETHH MO TPaKJaHCKUM JenaM BepxoBHO-
ro Cyna Poccuiickoii ®enepanuu ot 27.01.2009 Ne 35-Bup 08-9! (ormenens! peme-
HUS HIDKECTOSIIIMX CYAOB, a JIEJI0 HAIpaBJIECHO HAa HOBOE PACCMOTPEHUE B CBS3M C
BBIXOJIOM CYJIOM NIEPBOM MHCTAHIIMU 3a MPEJesibl HCKOBBIX TPeOOBaHU U paspelie-
HUEM CYyJIOM BOIPOCa, KOTOPBIM CTOPOHOM HCTHA JIMOO OTBETYMKA NPU PACCMOTpE-
HUU Jiena B cyJie He 3asBisuics. Cy He pa3peniu 3asBlICHHbIE UICKOBbIE TPeOOBaHUS,
a pa3pelns BOMpocC O MpaBax, 3a 3alUTON KOTOPHIX CTOPOHBI B CY/I HE 00pAaIaIiCh.

Cyne6Hol Koyteruel ykazaHo, 4To B cooTBeTcTBHH co cT. 2 I'TIK P® 3anaya-
MU TPa)XJIaHCKOTO CYJONPOU3BOJICTBA SBISIOTCS MPABUIBHOE U CBOEBPEMEHHOE pac-
CMOTPEHHE U pa3pelieHUe TPAKIAHCKHX JIeJ B LENSIX 3allUThl HAPYLIEHHBIX WA
OoCHapuBaeMbIX MpaB, CBOOOJ M 3aKOHHBIX HMHTepecoB rpaxkiaaH. CoriacHo 4. 3
cT. 196 I'TIK P® cyx npuHUMAaET pelieHne TOIbKO MO 3asiBJICHHBIM HCTIIOM TpeOOBa-
HUsM. CyJl MOKET BBIWTHU 3a MPEAeIibl 3asiBJICHHBIX TPEOOBAHUM B ClIydasiX, Mpey-
CMOTPEHHBIX (peiepaIbHbIM 3aKOHOM.

2.2. [loHsATHE IPAXKAAHCKHUX MPOLECCYAJTbHbIX IPABOOTHOLUEHUU

['paxxnanckoe mpolieccyaibHOE TMPaBO PETyIUPYeT OOIIECTBEHHBIE OTHOIIIE-
HUSI, KOTOPBIE CKJIAJIBIBAIOTCS MPU PACCMOTPEHUH U PA3pEIICHUU TPAKIAHCKUX €T B
cyae. bynyuu yperyinupoBaHHBIMU ITPABOM, OHU CTAHOBATCS IMTPABOOTHOLICHUSMU.

Oco6eHHOCTh CYOBEKTHOTO COCTaBa TPAXKIAHCKUX MPOLECCYAbHBIX MTPaBOOT-
HOIIICHUH B TOM, YTO UX 00sI3aTEIHbHBIM YYACTHUKOM SIBJISICTCSI Cy. 3aJauu U IIeIH,
CTOAIIME TIEpEe]l TPAXKIAHCKUM MPOLECCYATbHBIM MPABOM, JTOKEH peliaTh Cyd. JTO
ero o0sI3aHHOCTb, U JIJISl DTOTO OH HAJICJICH BCEH MOTHOTONW TOCYJapCTBEHHOM Cy1e0-
HOU BJIACTH.

1 Ompenenenne CyneOHOM KoJIETHH MO TpaxaaHckuM aenaMm BepxoBaoro Cyna Poccutickoii ®e-
neparu ot 27.01.2009 Ne 35-Brp 08-9 // bronnerens BepxoBHoro Cyna Poccuiickoit ®@eneparui.
2009. Ne 11.
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B 10 e Bpems Cyll HE MOXKET HE YUYUTHIBaTh JMCIO3UTUBHBIN XapaKTep IMpo-
LIECCYyaAJIbHBIX OTHOIICHWH. OHM BO3HMKAIOT U NOAJEPKUBAIOTCSA BOJIEH 3aMHTEPECO-
BaHHBIX JIAILL (UCTLIOB, OTBETYMKOB U JIp.).

[IpoueccyanpHbple OTHOUIEHHUSI OPraHUYECKH CBSI3aHbI MEKIY COOOM B CUCTEMY.
OHM BO3HHMKAIOT M Pa3BUBAIOTCS IOCIIEI0BATEIBHO, OT OJHOTO JdTana K JApyromy.
Bonblroe BHUMaHUE K IPaKJaHCKUM MTPOLECCYaTbHBIM MPABOOTHOIIEHUSM 00YCI0B-
JIEHO TEM, YTO OHM CIIy>KaT CPEACTBOM IPUMEHEHHUs HOPM I'PaXKIaHCKOI'O IIPOLECCY-
aJIbHOTO MPaBa, BEIPAKAIOT TUHAMUKY MPOLECCA.

['paxxnaHckue mpoueccyanbHble MPaBOOTHOLIEHUS! — 3TO Pa3HOBUAHOCTH Mpa-
BOBBIX OTHOLIEHUM. 1M, Kak 1 BceM IPaBOOTHOLIEHUSIM, CBOMCTBEHHO CJIEAYIOIIEE:

- BO3HHUKAIOT M CYIIECTBYIOT HA OCHOBE HOPM IpaBa MEXAY KOHKPETHBIMH
JULAMU;

- FOPUJINYECKH 3aKPEIUISIIOT B3aUMHOE ITOBEJICHUE UX YYAaCTHUKOB;

- o0ecIie4eHbl CHII0M rocyAapCTBEHHOTO MPUHYKICHHUSL.

BwmecTe ¢ TeM rpaxkaaHckoe CyAONpOU3BOACTBO — creruduyeckas cdepa o0-
IIECTBEHHOM J1€ATEIBHOCTH, II03TOMY M BO3HHKAIOLIME B HEH NPABOBBIE OTHOLIECHUS
UMEIOT CBOM OCOOEHHOCTH.

I'paxxnaHCckHe MpolecCyaabHble MPABOOTHOLIEHNS BO3HUKAOT HA OCHOBE HOPM
I'PaKJAHCKOI'O MPOILECCYATBHOTO MPAaBa, COAEP/KAIIUXCS B PA3IMYHBIX HUCTOYHHUKAX,
U CYIIECTBYIOT TOJBKO MEXAY ABYMS CyOBEKTaMU — CYJOM, PACCMaTPHUBAIOLIUM Jie-
70, U IIOOBIM JPYIUM YYaCTHHKOM Ipouecca (Cya — UCTell, CyJ — OTBETYHK, CyIl —
CBHJCTEIb U T.]I.).

Cya — o0si3aTenbHbIA YYaCTHUK 3THX NMPABOOTHOLIEHUUW. CTOPOHBI, TPETHU JU-
113, IPOKYpPOP, FOCYIaPCTBEHHBIE OPTaHbl HE COCTOST MEXIY cO00il B MpoLecCyallb-
HBIX OTHOILIEHUSAX. DT OTHOUIEHHUS! HE MOTYT BO3HUKATh 0€3 y4acTHs CyJa.

Oco0eHHOCTH IrPaKAAHCKHUX NPOLECCYATbHBIX OTHOLICHU

1. I'paxxnanckoe mpoueccyanbHOE NMPaBO HE MPENOCTABISAET yYaCTHUKAM Ipo-
1ecca HUKaKMX IpaB U HE BO3JIaraeT Ha HUX HUKaKUX OOS3aHHOCTEH MO OTHOLLIEHUIO
ApYT K ApYyTY.

[TockosbKy OTCYTCTBYIOT I'pa)XIaHCKO-IIPOLIECCyabHbIe 00SI3aHHOCTH Yy4acT-
HUKOB ITpoliecca M0 OTHOWIEHUIO APYT K JIPYTy, NOCTOJBKY B 3aKOHE HE MPEIyCMOT-
PEHBI U ITPABOBBIE MOCIEACTBUS HA CIIy4ail UX HEBBIIIOJIHEHHS.

JlaHHast 0COOEHHOCTh MPOLECCYaIbHBIX OTHOIIEHUN OOBSICHSIETCS TEM, UTO 3a-
KOHOM CyJay OTBEJEHa TJIaBHas POJib B BBINOJHEHUHU 3a/ad, MOCTABJICHHBIX NEpen
IPAXKIAHCKAM CyIOIpou3BoaAcTBOM. Cyll — Oprad rocyaapCTBeHHOU BiaacTu. IMeHHO
Ha HEro 3aKOH BO3JIOXKHJI O0S3aHHOCTH PACCMaTpUBATh U pa3pelliaTh I'paKIaHCKUE
nena no cymectBy. [loaToMy cyny oTBelleHa pyKOBOIAILIAS POJIb B ITPOLIECCE.

Cyn:

- OCYLIECTBIISIET PyKOBOJICTBO MPOLECCOM;

- HaIIpaBJIsieT ACMCTBUS BCEX YUYACTHUKOB IIPOIIECCa;

- pa3bACHSIET JUIaM, YYaCTBYIOUIUM B JieJie, X MpaBa U 005S3aHHOCTH;

- 00ecrieurBaeT BBIIOJHEHUE MU MTPOLIECCYaTBbHBIX MPaB U 003aHHOCTEH;

- IPEeAYNPEXIAeT O MOCIEACTBUAX COBEPIICHUS WM HE COBEPILIEHUS IPOLEC-
CyaJIbHBIX JEHUCTBUN;
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- OKa3bpIBACT JIMIAM, YYaCTBYIOLIMM B JI€J€, COACHUCTBHME B PEald3alUU HX
pas;

- CO3JaeT YCJOBHUS ISl BCECTOPOHHETO W MOJHOIO MCCIEAOBaHUA JOKa3a-
TEJIbCTB, YCTAHOBJIECHUSA (DPAKTUYECKUX OOCTOSTENHCTB M MPABHIBHOTO MPUMEHEHUS
3aKOHOJATEIBCTBA MPU PA3PEIICHUH TPAKIAHCKUX JIETT;

- pa3pemaeT Bce BOMPOCH], BOSHUKAIOIIUE MIPU PACCMOTPEHHUH /€N, BBIHOCUT
MIOCTAHOBJICHUS.

2. IToCcKOJIBKY Cy SIBJISIETCS. OPTaHOM BJIACTH, TO M MOJHOMOYHMS €r0 MO OTHO-
HICHHIO K APYTUM YYACTHHUKAM MPOLIECCA HOCAT BIIACTHBIN XapaKTep.

B npoueccyanbHol auTepatype He 0€3 OCHOBAHHMM 3TH OTHOLIEHUS UMEHYIOT
«BJACTCOTHOIIEHUAMMW». BIIACTHBIM XapakTEpOM MPOLECCYaJIbHbIE OTHOLICHUS
MPEXKJIC BCEr0 U OTJIMYAKOTCSA OT TPaXAAHCKUX, CEMENHBIX, TPYJIOBBIX U JIPYTHUX Ma-
TEPUAIBHBIX OTHOIIEHHUM, KOTOPBIE XapaKTEPU3YIOTCS PABEHCTBOM MX YYACTHUKOB. B
IPaXXIAHCKUX MPOLIECCYAJIbHBIX OTHOUIEHUSX HET PABEHCTBA MEXIY CYJIOM U APYTHU-
MU y4acTHUKaMu npouecca. OHM SBISIOTCS OTHOUIEHUSMU BJIACTH U NMOJYUHEHUS, B
KOTOPBIX CYJl PacIoyiaraeT BJIACTHBIMHU MOJHOMOYHSMH, JPYTHE KE CYOBEKThI ITHX
OTHOUIECHHUM TAaKUX MOJHOMOYUMN HE UMEIOT.

BrnacTtHbll XapakTep IMOJIHOMOYUM CyJla HE O3HAYAET, YTO OH BBICTYNAET TOJIb-
KO KaK HOCHUTEJb MIpaBa, a BCE OCTAJIbHBIC YYACTHUKHU MPOIECCa — HOCUTENU 00s3aH-
HocTell. Cy HajieJieH He TOJIBKO MPOIECCYalbHBIMU MPaBaMu, HO M 00sI3aHHOCTSIMU
[0 OTHOIIEHHUIO K APYTUM YYaCTHUKAM IpOLIeCCa.

Hanpumep, cya o0s3aH NpUHATh UCKOBOE 3asIBJICHUE 0 TPAXKIAHCKOMY ey,
€CJIM OHO TOJIaHO B MOPSJKE, YCTAHOBJIEHHOM 3aKOHOM; OH O0f3aH PacCMOTPETh U
YAOBJIETBOPUTHL 0OOCHOBAHHOE XOAaTalCTBO O MPHUOOIIEHUH K JIeNTy CYJAeOHBIX J0Ka-
3aTEJIbCTB.

3. IlporeccyanbHble MpaBa U O0S3aHHOCTH CyJla U APYTUX YYACTHUKOB TPO-
1ecca npeayCMOTPEHbl HOPMAaMU TPa)KJaHCKOTO MPOLECCYaJIbHOrO IIpaBa U B3auMO-
CBSI3aHBI.

NHuTepecs cyna kKak riaBHOTO CyOBEKTa MPOIECCYaIbHOTO MPaBOOTHOIICHUS
HE MPOTHBOPEYAT MHTEPECAM JIPYTUX YYACTHUKOB MpaBooTHomeHusd. Cyq caM 3auH-
TEepecoBaH B HambOoJee MOJHOW peaan3aliu MpolecCyalbHBbIX MPaB BCEX CYOBEKTOB
MIPOLECCYAIBHBIX OTHOLICHWM, BO3HUKIINX B T'PAXKIAHCKOM CYIOIPOU3BOJCTBE, I0-
CKOJIbKY 3TO HEOOXOJIMMO JIJisi TIPABMJIBHOTO OCYIIECTBIIEHU 3a/1a4 npaBocyaus. He
CIIy4aiiHO 3aKOH OOSI3bIBAET CY]l Pa3bsICHATH JIMIAM, YYACTBYIOIIUM B JieJie, UX MpaBa
U 00513aHHOCTH, MPEAYIPEKIATh O MOCIEACTBUIX COBEPIICHUS WU HE COBEPILICHUS
TE€X WJIA UHBIX MPOLECCYAIbHBIX IEUCTBUN U COIACWCTBOBATH YYACTBYIOIIMM B JIEJE
JIMIIaM B OCYIIECTBJICHHUM UX TIPaB.

4. I'pak1aHCKHE MPOLIECCYyaTbHbIE OTHOIIEHHSI BO3MOKHBI TOJIBKO B IIPABOBOM
dbopme. B oTiiune oT MaTepuagbHbIX OTHOIIEHWN OHU HE MOTYT CYIIECTBOBATh KakK
dakTHueckue, T.e. HE YPETryJIMPOBAHHBIE HOPMAMH TPAKIAHCKOTO MPOIECCYaTbHOTO
npaBa.

5. I'paxxgaHckue TpolieccyaabHble OTHOIICHHSI 00pa3yiT CUCTEMY TECHO B3a-
UMOCBSI3aHHBIX ¥ B3aMMOOOYCJIOBJICHHBIX, IIOCJIEIOBATEIFHO PAa3BUBAIOIINXCA U
CMEHSIOLIUX APYT Ipyra OTHOLIECHHM.
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Knaccughuxayus epasxcoancko-npoyeccyanbHuix npagoomHOUEH Ul

1. OcHoBHOE (riaBHOE). K OCHOBHBIM IpakJaHCKUM MPABOOTHOILIEHUSIM OTHO-
CSITCSI TAaKUE MTPaBOOTHOILIEHUSI, 0€3 KOTOPBIX HE MOKET BOBHUKHYTh U CYIIECTBOBATh
IPaKJaHCKOE CYIOIIPOU3BOICTBO 110 KOHKPETHOMY JIETY.

IIponeccyanpbHOE IPABOOTHOIIEHHUE CBSA3BIBAECT CYJl CO CTOPOHAMHU B MCKOBOM
IIPOM3BOJCTBE U B IIPOU3BOCTBE M0 JeJIaM U3 MyOJUYHBIX PAaBOOTHOIIEHUH, JINOO ¢
3asBUTEISIMU B 0COOOM IIPOU3BOCTBE.

Takoe e MpaBOOTHOLIEHUE BO3HHUKAET MPHU BO30YKICHHUH JieJla MPOKYPOPOM
WJIM WHBIMH JOJDKHOCTHBIMU JIMIIAMU B 3aIUTY IIPaB U 3aKOHHBIX UHTEPECOB APYTUX
mul. B 3TOM citydae B IpOU3BOICTBE BOZHUKAIOT 1BA OCHOBHBIX MPABOOTHOILICHHS.

2. JlononHuTenbHbIE. BO3HUKAIOT MEXAY CYZAOM U TPETBUMH JINLIAMHU, A TaK JKE
C y4acTHEM IIPOKYpOpa M OpraHa rocyZapCTBEHHOIO YIIPABJICHMs, AAIOLIUX 3aKIIO-
YECHUE 110 JEIy.

3. CiayxeOHO-BCcrIOMOraTeNbHble IPOLEeCcCyalbHble MPAaBOOTHOIIECHUS B TPaX-
JAHCKOM CYZOIIPOM3BOJICTBE BOZHUKAIOT U CYIIECTBYIOT y CyJa C YYaCTHUKAMM, BbI-
HOJIHSIOLUMH CITYKE€OHO-BCIIOMOraTeNbHble (YHKIUHU (CO CBUACTENSIMHU, C DKCIEP-
TaMU, [IEPEBOTUYNKAMU).

CBA3BIBAIOT CyJ C IPEACTABUTEISAMH, CBUAECTEIAMHU, SKCIIEPTAMHU, TIEPEBOI -
YUKaMH.

Takum 06pa3oM, rpa:kaaHckue NpoueccyajibHble MPABOOTHOLIEHUSI — 3TO
YPETYJIMPOBAHHBIE HOPMAMH T'PAXKAAHCKOTO MPOLIECCYaTbHOT0 MpaBa 0OIIECTBEHHbIE
OTHOILICHMS MEXKIy CyJIOM M YYaCTHUKAMH IIPOLIECCA, BOSHUKAIOIINE U PA3BUBAIOIIN-
€Csl IIPU OCYILECTBICHUU IIPABOCYAMS IO KOHKPETHOMY JIENIy, HAIIPaBJICHHBIE Ha pe-
HICHUE 3a7a4 IPAKIAHCKOIO CYAOIPOU3BOJCTBA.

2.3. CoaepkaHHe IrpaXkAaHCKUX MPOIeCcCya/IbHbIX MPAaBOOTHOIIEHU A

DJleMEeHTaMHM I'PAXKIAHCKHUX MPOLECCYAJIBLHBIX PABOOTHOLIEHU I SIBIISTFOTCS:

- CyOBEKTHI;

- 0OBEKTHI;

- COJIepKaHue MMPABOOTHOLICHHM.

Bonpoc o coaepkaHuM rpaXxJaHCKUX IPOLECCYAIbHBIX MPABOOTHOLIEHUNA —
OJIUH U3 CJIOKHBIX BOIIPOCOB TEOPUHU I'PAXKIAHCKOTO MIPOLECCYATBHOTO IPABA.

B Hayke rpakIaHCKOrO HpoOLECCYaJbHOrO MpaBa HET €AUHOIO MHEHUS OTHO-
CUTEIIBHO COJAEPKaHUs I'PAXKIAHCKOTO MPOLECCYATBHOTO NPABOOTHOLIEHHS.

Hexoropeie aBTOpBI CUMTAIOT, YTO COJECPKAHUEM IPOLECCYATBHBIX OTHOIIE-
HUU SBJISIOTCS TIpaBa U 00s3aHHOCTH Cy/la M IPYTUX YYaCTHUKOB ITpoliecca.

[To MHEHMIO X€ APYrUX, COJACPKAHUE TPAKIAHCKUX MPOLECCYATbHBIX OTHO-
HIEHUI COCTaBJISIIOT MpolieccyalbHbIe AEHCTBUS €ro CyObEKTOB, COBEpPILIAEMBIE B CO-
OTBETCTBHH C UX IMPAaBaMU U 00S3aHHOCTSIMH.

bosiee npaBuibHOM MpenCTaBIACTCSA MO3UIMS T€X aBTOPOB, KOTOPHIE CUUTAIOT,
YTO COJIEpKAHUE JTAHHBIX MPABOOTHOIIEHUN — 3TO HE TOJBKO MpaBa U 00S3aHHOCTH
CyOBEKTOB, HO M MIX TIPOLIECCYaTbHBIC IEHCTBUS.
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Koneuno, cyObeKTUBHBIE MpoOIlecCyalbHbIE MpaBa U OOA3aHHOCTH SIBISIOTCS
CHEU(PUUECKUMH, CBOMCTBEHHBIMU TOJBKO TOMY WM HMHOMY IPOLIECCYaTIbHOMY
npaBooTHOUIEHHIO. [IpaBa 1 0043aHHOCTH CYOBEKTOB IMPOLIECCYATBHOTO MTPaBOOTHO-
LICHUSI COCTABILIIOT CYTh, COJEpP)KaHHWE INpaBOOTHOWEHUsA. OHU ONpEeNessoT, YTO
CYyOBEKTBI 3TOTO NMPAaBOOTHOIIEHUS MOTYT U UTO JIOJIKHBI JAEJIaTh.

BMmecrte ¢ TeM cyObeKTHBHBIE IIpaBa U 00S3aHHOCTU — 3TO TOJBKO KOHKPETHO
BO3MO>KHOE€ U KOHKPETHO JIOJKHOE (HEOOXOAMMOE) MOBEACHUE YYaCTHUKOB MPOIIEC-
ca, a BOBCE €IIIe HE pealibHOe, HE (PaKTUUEeCKOe X MOBEICHUE, COBEPIIaeMOe MU B
COOTBETCTBUHU C IPaBaMu U 00sI3aHHOCTSAMHU.

Bcerynas B mpaBoBbI€ OTHOLIEHUS, YHaCTHUKH MPOLECCA PEAIU3YIOT 3TH IIpaBa
Y 00513aHHOCTH. DTa peajan3alys OCYILIECTBIISIETCS MTyTEM COBEPILICHHS IPOLECCYallb-
HBIX JEHUCTBUU.

Taxum o6pazom, mpaBa U 00S3aHHOCTH HEPA3PBIBHO CBS3AaHBI C MPOLIECCYalTb-
HBIMH JIEVCTBUSAMH, COCTABIISISL €AMHOE COAEPIKAHUE IPAKIaHCKUX IPOIECCYaTIbHBIX
IIPaBOOTHOIIICHH.

PaccmarpuBast BOmpoc O comepKaHUU TPa)kJIAHCKOTO MPOLECCyaIbHOIO Ipa-
BOOTHOILICHUS, HEIb3S Pa3beIUHATh MIpaBa U 00S3aHHOCTH CyOBEKTOB 3TUX OTHOIIIE-
HUH C UX IEUCTBUAMH, C IOBEACHUEM, IIOCKOJIBKY TOJIBKO B UX IIOBEJICHUU, B PE3YIIb-
TaT€ COBEPULICHMS] UMM OIpPENEICHHBIX JEUCTBUNH MOTYT OBITh peaJu30BaHbl yCTa-
HOBJICHHBIE 3aKOHOM IIpaBa U 00S3aHHOCTH.

[IpaBa 1 00s13aHHOCTU MPUOOPETAIOT PealbHBIA XapakTep JIMIIb TOTa, Koraa
OCYULIECTBIISIFOTCS B PE3YJIbTATE COBEPIICHUS YIIPABOMOYEHHBIMH U OOS3aHHBIMU JIU-
L[aMH JIEUCTBUM, ITPELYCMOTPEHHBIX 3aKOHOM.

IIpoueccyanbHOEe NPABOOTHOLICHHE OTJIMYACTCH OT MATEPHAJIBHOIO:

1. ITo xapakTepy B3aMMOOTHOIIIEHUN MEXIy cyObekTamu. MaTepuanbHoe Tpa-
BOOTHOLIEHUE BCEr/la CKIAAbIBACTCS MEXKIY CyObEeKTaMH, paBHBIMU MEXIY CO00il, B
JAaHHOM IPaBOOTHOILIEHUU OHM HE O0JIaJalOT BJACTHBIMU MOJHOMOYHUSIMHU IO OTHO-
LIEHUIO APYT K JPYTy; NPOLECCYAIbHOE XapaKTEPU3yeTCsl BIACTHBIMU MTOJHOMOYHSI-
MU CyJla U MHO’KECTBEHHOCTbIO CYObEKTOB Ha IPOTUBOIMOIOXKHONU CTOPOHE.

2. Ilo npenMery peryiaupoBaHus. MaTepruanbHOE PEryJupyeT NOBEACHUE CTO-
POH B 00JIaCTH TpakJAHCKOTO 00OpOTa, CEMEMHBIX U TPaKAAHCKUX OTHOIICHM;
IpolecCyaJbHOE MPAaBOOTHOIICHUE BO3HUKAET B c(hepe OCYLIECTBICHUS PABOCYIUs
Y UCTIOJHEHUS Cy1€0HOTO PEICHUsI.

3. Ilo ropumnueckum ¢paktaMm. OCHOBAHHSIMU BO3HUKHOBEHUS, Pa3BUTHUS U
OKOHYAHMSI MaTEpHUATIbHBIX TMPABOOTHOLIEHUN SBISIOTCS IOpUIUYECKUE (DAKTHI,
IIPEAYCMOTPEHHBIE HOPMAaMHM COOTBETCTBYIOIIMX OTPaci€dl MaTepUajJbHOIO IpaBa.
OcHOBaHMSIMH BO3HHKHOBEHHMS, U3BMEHEHNS W OKOHYAHUS MPOLECCYaTbHBIX MPABO-
OTHOLIEHUM SABJISIIOTCS MIPOLIECCYAIbHBIE IEUCTBHUS.
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Bomnpocs! Aji1 CaMOKOHTPOJISA

1. TlpuBeauTte knaccudUKAIUIO TPUHIMIIOB TPAXKIAHCKOTO MPOIECCYATbHOTO
npasa.

2. UTO OTHOCUTCS K KOHCTUTYIIMOHHBIM MPUHIUIIAM?

3. Kakue mpuHIMIIBI SBISIFOTCS OTPACIEBBIMU?

4. Yro Takoe rpaxxaaHCKue MpolecCyalbHble MPABOOTHOLIEHUS ?

5. UYTo BXOOUT B COAEpKaHUE TPAXKIAHCKUX MPOLIECCYyAIbHBIX MPABOOTHO-
HIEHUI?

Tembl ”HGOPMALUOHHBIX COOOLLEHUN

1. IpuHuun npoueccyanbHOW S3KOHOMUU B TPayKJaHCKOM ITpolLiecce.
2. CyObeKThl TpaKIaHCKUX MPOIECCYATbHBIX TPABOOTHOLICHHIA.
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PA3JEJ 3.
INOABEAOMCTBEHHOCTDB U ITIOACYAHOCTD
T’PAKAAHCKHUX JEJ

Mertoanyeckue peKOMEH AU 110 U3YYEHUIO TEMBI:

IIpn u3ydyeHurn NaHHOM TEMBI CIENYyeT BCIIOMHHTH, KAaKUE MMEHHO FOPHUCIHK-
LIMOHHBIE OpraHbl BIPABE pelIaTh T€ WIM HWHBIC IPaBOBbIE cuTyanuu. Kpome Ttoro,
cienyeT oOpaTuThes K DeepaabHOMY KOHCTUTYHHOHHOMY 3aKoHY «O cyneOHoil cu-
cteme Poccuiickoit @enepanum», KOTOPBIA 3aKpeIuisieT CTPYKTYpy CYIOB oOIien
opucaukin Poccuiickoit @enepanuu. Jlannoi teme nocpsieHa riaasa 3 I'TIK PO.

3.1. [IoHssTHE NOABEJOMCTBEHHOCTH U €€ BH/bl

[TpobGsembl pasrpaHnyeHusl MOABEIOMCTBEHHOCTH M KOMIETEHIIMHU PA3JIMUHbBIX
OPTraHOB TOCYIAPCTBEHHOM BJIACTH BCET/IA MPEACTABIIM UHTEPEC, BEAb UMEHHO 4e-
pe3 MOJABEIOMCTBEHHOCTh OINPESSIOTCS MPEeibl peaau3aluu Mnpasa Juia Ha 00-
pallleHHe B CY/JI, a TAK)KE YCTAHABJIMBAIOTCSI TPAHUILIBI CYJIEOHON BIACTH B COOTHOIIIE-
HUH C 3aKOHOJATEJIBHON U UCIIOJHUTEIBHOM.

NHCTUTYT NOJIBETOMCTBEHHOCTH SIBJISIETCS CIIEUU(DUUHBIM JIJIsI OTEYECTBEHHOTO
npaBa, ¥ pa3BUBATHCS OH Hayal elle co BpeMeH cyaeOHoi pedopmbl 1864 roma, XoTs
BOIIPOC O €r0 3HAYMMOCTH OBLT IMOJHAT TOJIBKO B 1960-X IT. 32 3TOT IEPHO POCCHIICKOE
IIPOLIECCYATIbHOE 3aKOHOAATENIBCTBO IIPETEPIIEIIO 3HAUNTENBHBIC U3MEHEHUSL.

Cornacno no3unuun Koncrturyuunonnoro cyna Poccuiickoit denepaunu Hapy-
HIEHUE CYJOM MEePBOM MHCTAHIMU MPABUI OJABEJOMCTBEHHOCTH BJIEYET OTMEHY 3TO-
IO pelleHHs U IPEKPALIEHHE TPOU3BOICTBA 10 ANy,

[ToMrMO OTMEHBI CYJI€OHOTO aKTa HECOOJIOJIEHHUE MPABUII MOJIBEAOMCTBEHHO-
CTH YpEBATO TAKXKE M JJISI CaMOr0 CYJIbH, KOTOPBIM 3TOT akT BhIHEC. Hampumep, B
utoHe 2017 roma B OTHOLICHUU CYIbU C 9-JTE€THUM CTaxkeM ABTO3aBOJCKOTO pailOH-
Horo cyna r. Toassattu CBeTiianbl PponoBOW ObUIO BHIHECEHO 3aME4yaHHe 3a pac-
CMOTpEHHE IPAXkKJAHCKOTO JIeJa BMECTO apOUTPaKHOTO Ccy/a’,

[ToaTOMy mnpaBWIBHOE OMNPEACICHUE KOMIETEHTHOTO OpraHa Ha NPaKTHKE
UMeeT OO0JIBIIIOE 3HAUCHUE HE TOJIBKO JJIS PSAIOBBIX IpaxkaaH, HO W JJIsI CaMOro Ipa-
BOIpUMEHUTENS. be3 3HaHUsl TEOPUHU CIIOKHO MPABUIBLHO UCTOIKOBATh U IPUMEHUTD

! Onpenenenne Koncrurynmonnoro cyma Poccmiickoit ®enmepammm ot 18.10.2012 Ne 1973-O
«O0 oTKa3e B NPUHATHH K PaCCMOTPEHHIO kajo0bl rpaxaan Bogopauxoit B.1., XKubaesoii JI.JI. u
JIpYTUX Ha HapylIeHHE UX KOHCTUTYIIMOHHBIX mpaB ctaThsiMu 270, 288 u 304 ApburpakHoro mpo-
neccyanpHoro kojaekca Poccuiickoit @eneparuny // CIIC «KoncynbrantlLocy.

2 Epumenxo E. BKKC moxrBepamna HakasaHHMe CyAbe 3a OIMMOKY B TIOABEIOMCTBEHHOCTH.
19.09.2017. [Dnekrponnsiii pecypc]. — URL: https://pravo.ru/news/view/144509/ (nata oGparie-
Hus: 06.07.2019).
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Ty WM WUHYIO TIPABOBYIO HOpMY. B 3TOM CBSI3M JU1sl yIPOIIEHUS TTOCTABIICHHOH 3a/1a-
Y TIOJABEIOMCTBEHHOCTh TPAXKIAHCKUX J€JT YYEHBIMU-FOPUCTAMU Kiaccuuiupyercs
[0 Pa3JIMYHBIM OCHOBAHUSIM M, COOTBETCTBEHHO, BBIJCISIOTCS Pa3JIMYHbIC €€ BUJIBI.
Buapl moaBeJOMCTBEHHOCTH JIeJT M UX B3aMMOJICHCTBHE MEXIY COOON COCTaBIISAIOT
CTPYKTYpPY JaHHOT'O UHCTUTYTA.

28 nHos60psa 2018 roga Ilpesunentom Poccutickoit deneparuu ObLT MOANUCAH
3aKOHOIPOEKT O pe(OopMHpPOBAHUHU MPOIECCYATLHOTO 3aKOHOJATENIbCTBA, KOTOPBIN
MPAKTUYECKUA TIOTHOCTHIO MU3MEHUJ HEKOTOPHIE MOJOKEeHUs ['pa1aHCKOTO Mporiec-
cyanpHOro kojaekca Poccuiickon denepanun. B yncio OCHOBHBIX BOILIJIA U3MEHECHUS
KOMITETCHIINA MUPOBBIX CYJIOB, 3aKPETUICHHE TPeOOBaHUS 00 00s3aTEIIPHOM BBICIIIEM
IOPUIUIECKOM 00pa30BaHMH /IS MPEJCTABUTEIICH CTOPOH IO TPAXKTAHCKUM U apOUT-
PaKHBIM JIEJIaM.

TepMuH «MOABEAOMCTBEHHOCTbY» (IPUMEHUTEIHHO K pPa3TpaHUYCHHIO TIOJI-
HOMOYMI CyJIOB OOINEH IOPUCAMKIMK M apOUTPaKHBIX CYJIOB) 3aMEHEH TEPMHUHOM
«KOMITIETCHITUS/TIOJICY THOCTEY» (B 3aBHCUMOCTH OT KOHTEKCTA). 3aKperjieHO HOBOE
00s13aTeIbCTBO, OTHOCSIIEECS K IMOHATHIO TOACYTHOCTH: €CIIM B X0JI€ PaCCMOTPEHUS
Jiesia CyJoM OOIIIeH IOpUCIUKIIMA OOHAPYKUTCS, YTO CIIOP MOUICKHUT PACCMOTPEHHUIO
B IPYTOM CyJie oOIel IOpUCIUKITMHI, TaHHBIM Cy1 00513aH MepeaaTh AeN0, K MOJICY/I-
HOCTH KOTOPOT'O OHO OTHECEHO 3aKOHOM. B ciydae ke korjma ToT ¢akTt, 4To CyJ He-
KOMIIETEHTEH pacCMaTpUBaTh KOHKPETHBIN CIOp, BBIABISACTCS HA CTAIUU TPUHSATHS
MCKOBOTO 3asBJICHUS, €T0 BO3BPAIIAIOT 3asBUTEIIO B CBSI3U C HEMOJICYHOCTHIO.

KommneTreHuusi — 3T0 mpeaycMOTpeHHAasl 3aKOHAMHU COBOKYITHOCTB TpaB U 00s-
3aHHOCTEW cyna cyneOHoil cucteMbl Poccuiickoit denepalyivi IpyU OCYILIECTBICHUH
MIPABOCY/IMSI B YCTAHOBJICHHBIX BHJIaX CYIOMPOM3BOJCTB IO 3aKPEIJICHHBIM B 3aKOHE
MHCTAHLUAM U BBIIOJHEHHIO APYTUX (DyHKIUIA, IPENOCTaBICHHBIX CyAe0HOM BracTh®.

B cBoto ouepesnp, MOABETOMCTBEHHOCTh TPAMKIAHCKHUX J1eJI — OTO OTHECEHHUE
Criopa 0 TpaBe WM MHOTO Cy/1eOHOro pa3ouparesbcTBa K KOMIICTEHIIUA ONPEACIICH-
HOTO cyna. Micxoas u3 MaHHBIX ONMpPEACICHUN, MOXKHO CJENIaTh BBIBO, YTO MOHSATHE
MOABEIOMCTBEHHOCTH SIBJISICTCS OJHOM M3 COCTaBHBIX YacTeW MOHSATHUS «KOMIICTCH-
IIMs», HO B HAYYHOH JUTEpaType HEPEIKO JaHHBIC TEPMHHBI TPAKTYIOT KaK TOXKIe-
CTBEeHHBIC. /{11 TOro 4TOOBI AaTh MPABWIBHYIO OIEHKY JaHHOMY MOJXOAY, HE0O0XO-
MO UMETh B BHJY, YTO TEPMHH «KOMIICTCHIIUS» 0003HAYaeT KPyr OMpPeaCICHHBIX
3aKOHOM CYOBEKTOB IpaBa, HAJEICHHBIX 0COOBIM HAOOPOM BJIACTHBIX ITOJTHOMOYHIA,
KOTOPBIE TAKXKE SABJISIOTCS M KX 00SI3aHHOCTSIMHU.

Takum 00pa3oM, «KOMIIETEHIUS» — HAaUOOJIee IMUPOKOE U3 PaCCMATPHUBACMBIX
MTOHATHH, TTOCKOJIBKY B KaueCTBE 00s3aTCIIBHOTO 3JIEMEHTa (PYHKIIMOHUPOBAHMS CH-
CTEMBI BKJIIOYAET HE TOJIBKO IOJIBEIOMCTBEHHOCTD, T. €. (DOPMYJIUPOBKY MPEIMETOB
CyaIeOHOTO pa3oupaTesbcTBa, HO U HETIOCPEICTBEHHO MEXaHHM3M JICHCTBHS BIIACTHBIX
MoJIHOMOYMH. [103TOMY 3aMeHa NaHHBIX TEPMHUHOB SIBJISIETCA ONPABIAHHOM, TaK KaK
BBEJICHHE TOHATHUS «KOMIIETCHIIHS PACIIUPSET KPYr BOMPOCOB U 00BEM OOCTOS-
TEJILCTB, OTHOCAIIUXCS K CyIeOHOMY pa3OupaTeabCTRYy.

! Tuxomupos FO.A. Teopus komnerenuuu. — Mocksa: M3a. r-na Tuxomuposa, 2001. — 355 c.
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PaccmarpuBast cynebHyro cuctemy Poccuiickoit denepanuu CTaHOBUTCS TI0-
HSTHO, YTO B PoccuM CyliecTBYIOT Cy bl OOLIEH IOPUCAUKINN U apOUTPAXKHBIE CYbI.

O06e cuctembl B JaHHOE BpeMsi Bo3riasisieT BepxoBHelil cya Poccuiickoit @e-
Jepalu.

CymectByet B Poccun Konctutyunonsslii ¢y Poccuiickoit deaepanuu — cy-
NeOHBIA OpraH KOHCTUTYIIMOHHOTO KOHTpoJid. Ho moMuMoO rocygapCTBEHHBIX CYylIOB
CYIIECTBYIOT TaKkXe Tpereiickue cyApl. Ecnu ke BwIiTH 3a pamku Poccuu, TO eme
CYILIECTBYIOT MEXIyHAapPOJIHbIE CyIbl. Pelenue MexIyHapOaHbIX CYIAOB IO OPUIU-
YECKOW CWJIe BbILIE peueHus cynoB Poccuiickoin denepanny o OCHOBHOMY 3aKOHY
Poccun.

B 3aBuCMMOCTH OT yCTaHOBJIEHHOM 3aKOHOM BO3MOKHOCTH PAaCCMOTPEHHS U
pa3pelIeHNs TPAXKIAHCKOTO JI€J1a TOJIbKO B OJHOM HOPUCAMKIIMOHHOM OpPraHE WA B
HECKOJIBKHAX OPTaHax pa3jMyaroT J1Ba BHUJIA ITOJBEIOMCTBEHHOCTH:

- HCKITIOYUTENIbHYIO (EIMHUYHYIO);

- MHOKECTBEHHYIO I10/IBEJOMCTBEHHOCTb.

HcxknrounTenbHas — 3TO TaKOW BUJ ITOABEIOMCTBEHHOCTH, IIPU KOTOPOU JI€JI0
0 3allUTe HApYLICHHBIX WM OCIApPUBAEMBbIX MPAaB MOXKET ObITh Pa3pelieHO TOJIBKO
OJTHMM FOPUCAUKIIUOHHBIM OPraHOM (CYIOM).

OOBIYHO UMEHHO 3/I€Ch U BO3HHMKAET BOMNPOC - Kakoi uMeHHo cya? Hanpumep,
pPacCMOTpPEHHE BOIIPOCOB, CBA3aHHBIX C 3aKiatoueHueM Poccuiickon denepanuu Mex-
JyHAPOJHBIX JJOTOBOPOBL,

MHoOKecTBEeHHAs MOABEAOMCTBEHHOCTh — JTO TOJBEIOMCTBEHHOCTH [IETA,
PacCMOTPEHHE U Pa3pElICHUE KOTOPOTO OTHECEHO K BEICHHMIO HECKOJBKUX pa3iiny-
HBIX IOPUCANKIMOHHBIX OPraHOB, TO €CTh MOKET pa3pelIaTbCs KaK pa3IMYHbIMU I'OC-
yIApCTBEHHBIMUA OpraHaMu (0OIeil IOpUCIUKIUY, apOUTpakamMu), TaK U TPETEUCKU-
MU CYJaMH.

MHOX€ECTBEHHYIO MOABEAOMCTBEHHOCTh IPAXKIAHCKUX J1€JI MOKHO Pa3IeiIUTh
Ha OINPEIEIICHHbIE BHUJbI, KOTOPHIE CYIIECTBYIOT B IOPUIMYECKON HAayKe: ajbTepHa-
TUBHAas, YCJIOBHAsI, UMIIEPATUBHAsL, JOTOBOPHAs, ONpeessieMast 1o CBsI3U TpeOOBaHUMA
Y CMEIIIaHHas MOABEIOMCTBEHHOCTD.

Anvmepnamugnas — 3TO TaKON BUJ MOABEIOMCTBEHHOCTH, IPU KOTOPOW BO3-
HUKIIIANA CIIOp YIMOJHOMOYEH peliaTh He TOIBKO CYJ, HO M MHOW HeCy/eOHBIN opraH
WIN JOJDKHOCTHOE nuio. Hampumep, y paOoTHHMKA BO3HUK ¢ paboToAareneM KOH-
(GAUKT, Kacaroluiicss yBOJIbHEHUS ¢ pad0Thl. PaOOTHUK MOXKET 0OpaTUThCS KaK B CY/I,
TaK U KOMHCCHIO 10 TPYJIOBBIM CIIOPaM.

Yecnoenas — 310 Takou BUJ MTOJABEAOMCTBEHHOCTH, IIPU KOTOPOM MEPE] TEM KaK
00paTUTHCA B Cy HY)KHO COOJIIOCTU 00s3aTeNIbHbIN MOPSAIOK TOCYIeOHOTO Yperyiu-
poBaHus crnopa. PaccMoTpum mpumep AaHHOTO BUJA MOABEAOMCTBEHHOCTH, HUCK 00
WU3MEHEHUH WJIM PACTOPKEHUU JIOTOBOpa MEXAy ABYyMs pusznyeckumu iunamu. CHa-
yajia He0OXOJUMO HAIIPaBUTh MPEUI0KEHUE IPYTOi CTOPOHE U TOJIBKO 3aTEM MOXKHO
NI0/1aBaTh UCK B CYyJI, & UHAYE HEJIb3.

! Kopanenko A.I'., Moxopa A.A., ®umunnosa I1.M. I'pasxnanckuii nporecc. — Mocksa: UTHOPA-
M, 2008. — 345 c.
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Iloosedomcmaennocmo, onpeoensemas no cea3u mpeodosanuil — 3T0 TaKOU BUJ
MOJIBE/IOMCTBEHHOCTH, MPU KOTOPOM B OJHOM 3asiBIIEHUU COEIMHEHbI HECKOJIBKO
TpeOOBaHMM, U3 KOTOPBHIX OJMH IMOJBEJOMCTBEH CYyIy, a IPYyroil — apOUTpakHOMY
CYJly U €CJH pa3lieJbHOE PAaCCMOTPEHHE ITHX TpeOOBaHUN HEBO3MOXKHO, TO BCE Tpe-
OOBaHMs paccMaTpUBAIOTCS B CyJie 001el opucaukiuu. Eciu pasbenunenue Tpedo-
BaHUI BO3MOXHO, TO CyJl MPUHUMAET K MPOU3BOJICTBY TOJBKO T€ TpeOOBaHHUS, KOTO-
pble €My MOJIBEIOMCTBEHHbI M OTKA3bIBACT B MPUHATUU K CBOEMY PacCCMOTPEHHUIO
TpeOOBaHMi1, MOIBEIOMCTBEHHBIX apOUTpa)KHOMY Cyay. Eciiu BO3HHKAeT TeHACHIIHS
MEXIy CyIOM OOIICH IOPUCTUKINN U apOUTPaKHBIM, TO MPHOPHUTET y CyJa oOIei
IOpucIuKIKY. [IpuMepomM MOXKET CITyKUTh, JOJIEBOE CTPOUTEIHCTBO IOMA, KOI'/1a HH-
BECTOPHI — M (PU3UUECKHE, U IOPUINYECKHUE JINTIA.

/Jlocoeopnas — NOJIBEIOMCTBEHHOCTbD, OIPEAeIIAeMasl B3aMMHBIM COIJIAIIEHUEM
CTOPOH.

Takass mOABEAOMCTBEHHOCTh INPEIyCMaTPUBAETCS, HApUMEp, I TpakIaH-
CKO-TIPABOBBIX CIIOPOB, pacCMaTPUBAEMbIX U PA3PEHIAEMBIX TPETEHCKUMU CYJIaMH.
CTOpOHBI BHOCST B JIOTOBOP OTOBOPKY, TEM CaMbIM MPEAyCMaTPUBAs 3apaHee, 4To B
clly4ae BOBHMKHOBEHUSI MEX]Iy HUMHU MPABOBOIO CIOpa, AeN0 Oy/IeT paccMaTpuBaTh-
Csl TPETEUCKUM CYIOM.

[TonpoOHee paccMOTpPUM UCKIIOYUTEIBHYIO IOJIBEJOMCTBEHHOCTh, KOIJa
OCIIAPUBAEMOE WJIM HAPYLIEHHOE IPABO MOKET PACCMOTPETH TOJIBKO CYA.

Cmewannas — NOJBETOMCTBEHHOCTh, COUYETAIOIIAsl MPHU3HAKU JPYTUX BHJIOB
MOJIB€IOMCTBEHHOCTH, B YACTHOCTH, AIbTEPHATUBHOW U UMIIEPATUBHOM.

CMmelianHasi MOJIBEIOMCTBEHHOCTh: CMEIIMBAIOTCS 3JIEMEHTHI CyJeOHOM C OfI-
HON CTOPOHBI U aJIMUHUCTPATUBHON (WM OOIIECTBEHHOMN) IOpUCIUKIIUUA. TpyaOBBIC
criopsl MoxkHO B KTC, moxkHo B PocTpya, a MOXKHO B CyJl O BBIOOPY 3aUMHTEPECO-
BaHHOTO Jiniia. BeiOOp Hecy1eOHOM IOPUCIUKIIMU HE JIMIIACT BO3MOXKHOCTH MOUTH B
CY[l BIIOCJIEICTBHH.

Hmnepamuenas — 1noaBeIOMCTBEHHOCTh, 00YCIOBIMBAIOLIAs HEOOXOAUMOCTb
PacCMOTPEHUS U PaA3pPELICHUs TPaXKIAHCKOTO Jejia HECKOJIbKUMH FOPUCIUKIMOHHBI-
MU OpraHaMU B ONPEEIEHHON 3aKOHOM MOCIEA0BATEIBHOCTH.

Kak nmpaBuio, 3To0 aaMuUHUCTpaTUBHAs IOpUCIUKIUS. B coBeTckoe BpeMs BO3-
o0Jaaio mpaBuiIo, YTO CHaYaja kajuo0y BBIIIECTOSIIEMY Ha4YadbHUKY, a TOJBKO TO-
ToM B cya. A korga npussuin Koncturyuuto Poccuiickoit @enepanuu (ct. 46), M-
nepaTuBHas MOABEJOMCTBEHHOCTh MPOTUBOpeudT eil. I1oaBeTOMCTBEHHOCTh — HE
Hay4yHasl KaTeropusi. DTO KaTeropus LEeIeco00pa3HOCTH, MO0 HE OBIBACT IJIOXUX H
XOpOIIMX CYIOB. A Tenepb BEpHyJach HMIEpPATUBHAS MOABEJOMCTBEHHOCTbD.
Hanpumep, Hanoroseiii konekc Poccuiickoin @enepauuu. B criopax, CBA3aHHBIX C
BbIJIauell maTeHTa, He0oOXo MO cHavana oopatuthest B Pocnatent. Crnenuduyueckoit
OCOOEHHOCTBHIO MMIEPATUBHOW MOJIBEIOMCTBEHHOCTH SBIISIETCSI KOHTPOJIb KaXIbIM
MOCJEAYIOIMIUM HOPUCIUKIIMOHHBIM OpPraHOM 32 MPAaBUIIBHOCTBIO PaHEE MPUHATOrO
pelieHrs MO CHOpYy MNPEIbLAYIIUMH OpraHaMu. B 4acTHOCTH, MpH pPacCMOTPEHHUU
TPYJOBOTO CIIOPA CYZ BIIPABE HE COIIACUTHCS C MIPUHATHIM KOMUCCUEHN IO TPYAOBBIM
CIIOpaM pPELIEHUEM U Pa3pelIUTh €ro Mo CYLIECTBY IO CBOEMY YCMOTPEHHIO, HO Ha
OCHOBAHMH 3aKOHa.
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Cratbs 22 I'TIK P® n3noxuna npaBuiia MoABEAOMCTBEHHOCTH B COOTBETCTBHH
C BHJaMM TPOU3BOACTB. Tak, CyAbl paccMaTpUBaIOT U pa3pelialoT WCKOBBIE Jiefia C
y4acTHUEeM TpakJaH, OpraHu3aluid, OpPraHOB TOCYJAapPCTBEHHOM BIJIACTH, OPraHOB
MECTHOTO CaMOYTPABIICHUS O 3alUTe HApYIICHHBIX WM OCHAapUBAEMBIX IMpaB, CBO-
0011 M 3aKOHHBIX MHTEPECOB, MO CIOpPaM, BO3HHUKAIOIIUM W3 TPaKIaHCKUX, CEMEeW-
HBIX, TPYJOBBIX, )KHJIMIIHBIX, 36MEJbHBIX, YKOJOTUYECKUX U UHBIX MPABOOTHOIICHUIA.

CyObeKTaMu CIOPHBIX OTHOLIEHUH MOTYT OBITh Tpak/aHe, OpraHu3aliu, op-
raHbl TOCY/IapCTBEHHOM BJIACTH, OPTaHbl MECTHOI'O CAMOYIIPaBJIECHUS, & TaKKEe UHO-
CTpaHIIbl U JIHIa 0€3 rpak1laHCTBA.

B 4. 3 ct. 22 TTIK P® 3akpemnyieHO UCKIIOYEHHE U3 CyA€OHOM MOIBEIOM-
CTBEHHOCTH (CynaMm oOILIed FOPHCIUKIMU) IKOHOMUYECKUX cnopoB. VX paccmarpu-
BalOT apOUTPAKHBIE CYIbI.

K cyngam oOriei 1oprcIMKIIMKU OTHECEHBI TAaKXKe JIeNia, pacCMaTpUBaEeMbI€ B T10-
PALIKE TPUKA3HOTO MPOU3BOJICTBA, IepeurciieHHbIe B CT. 122 I'TIK PO®.

Cynam o01elt I0OpUCAUKIMY TTOABEIOMCTBEHHBI JiejIa 0CO00T0 MPOU3BOACTBA,
ykazaHHble B cT. 262 ['TIK P®. D10 nena HEHMCKOBBIE, B HUX BO3HUKAET CHOP HE O
npase, a 0 (haKkTe, C yCTAHOBJIEHUEM KOTOPOI'O MOYKET BO3HUKHYTH IpaBo. Ilo Takum
JieJlaM 3allUIIaeTcs He CyObEeKTUBHOE MPaBO, a OXpaHsAeMbld 3akOHOM HHTepec. K
HUM OTHOCATCS JieJia 00 yCTaHOBJIEHUH (PaKTOB, UMEIOIIUX IOPUINUECKOE 3HAUECHUE;
00 yCHIHOBJICHUH (YIO0YEepECHHH) peOeHKa; 00 OrpaHUYEHUU JCECIIOCOOHOCTH TI'pak-
JTAHWHA; O MPU3HAHUY I'PAXTaHUHA HEJIEECITOCOOHBIM U JIp.

Cyay Takxe MoJABEJOMCTBEHHBI Jea:

* 00 oclapyBaHUM PEUIEHUN TPETEUCKUX CYJIOB U O BbIJAa4€ MCIIOJIHHUTEIbHBIX
JMCTOB HA MPUHYAUTEIbHOE UCTIOJHEHNE PEIICHUI TPETEHCKUX CYJIOB;

* 0 NMPU3HAHUM U MPUBEICHUU B HCIOJHEHUE PEIICHUH MHOCTPaHHBIX CYIOB U
WHOCTPAHHBIX apOUTPAKHBIX PELICHU;

* nena o0 OKa3aHWU COACUCTBUS TPETEHCKUM CyJaM B ClydyasiX, yCTaHOBJICH-
HBIX (DeliepabHBIM 3aKOHOM.

B 4. 4 ct. 22 I'TIK P® 3akperieHo BaXXHOE MOJIOKEHHUE, O3BOJISIONIEE pa3pe-
MIUTH MPoOJIeMy onpeeneHns cyaeOHO0M M0ABEJOMCTBEHHOCTH 110 OT/IEIbHBIM KaTe-
ropusim fen. Eciau B 3asBJI€HUM COJEP)KUTCS HECKOJIBKO TpeOOBaHMM, CBS3aHHBIX
Mexy co00#, U3 KOTOPhIX OJHU TOABEAOMCTBEHHBI CyAy OOIIeH FOPUCIUKLNH, a
Ipyrue — apOUTpa)kHOMY Cyay, U pa3ziesieHue 3TUX TpeOOBaHUI HEBO3MOKHO, TO Je-
JI0 MOJIEKUT PACCMOTPEHUIO U Pa3pEIICHHIO B Cy i€ 00IIEH IOPUCTUKIINH.

B ciyyae ecnu BO3MOXKHO paszienieHue TpeOOBaHM, Cy/ibsi BBIHOCUT ONpese-
JIEHUE O MPUHITHH TPeOOBAHMIA, MOJIBEIOMCTBEHHbBIX CYyAy OOLIEH HOPUCIUKIUH, U
00 0TKa3e B MPUHATHH TPEeOOBaHUH, MMOJBEJOMCTBEHHBIX apOUTPAXKHOMY CYY.

[Tonasmsroniee YMCIo BCEX 1€ pacCMATPUBAETCS U pa3pelIaeTcs CyJaMu, HO He-
KOTOPBIE CIIOPHI CIIEUATLHO OTHECEHBI 3aKOHOAATENEM K BEACHUIO JPYTUX OPTaHOB.

Wtak, mpaBoM pa3pelieHus CopoB MOJIb3YIOTCS:

1. TocynapcTBeHHBIE OpraHbl, peaau3yolne cy1eOHyI0 BIacTh.

B P® cymecTtByeT HECKOJIBKO BETBEW CyAOB, pacCMaTpHUBAIOIIMX Jeja B IIO-
pAAKE TPaKJaHCKOIO CyI0ITPOU3BOICTBA!

1) cyasl oOmIeH IOpUCAUKIMK (B COOTBETCTBHHM C 4. 3 cT. 4 PK3 «O cyneOHoi
cucreme Poccuiickon denepanumy» 3T0:

34



- KaCCaIlMOHHBIC CY bl OOIIEH IOPUCAUKITNN;

- aneJUISIIUOHHBIE CY/Ibl OOLIEH IOPUCAUKIINN;

- BEPXOBHBIE CYJIbl PECITyOJIMK, KpaeBble, 00JIACTHBIE CYbl, CYbl TOPOJIOB (e-
JIEpaJIbHOTO 3HAYEHHUSI, Cy/I aBTOHOMHOM 00J1aCTH, Cybl aBTOHOMHBIX OKPYTOB;

- pailoHHbBIE CY[Ibl, TOPOJICKUE CYJIbl, MEXKpPalOHHbBIE CY/bI (ajiee — palilOHHBIE
CyZbl);

- BOCHHBIE CY/Ibl, TOJIHOMOYHMS, MOPSJOK 00pa30BaHUS U JESITEIBHOCTU KOTO-
PBIX YCTaHABIMBAIOTCSA (DeiepaibHBIM KOHCTUTYITMOHHBIM 3aKOHOM;

- CHEIHUaTU3UPOBAHHBIE CYJbl, MOJTHOMOYHUS, MOPAIOK OOpa3oBaHUs U Jies-
TEJIBHOCTH KOTOPBIX YCTAHABINBAIOTCS (peiepaibHbIM KOHCTUTYIIHOHHBIM 3aKOHOM);

2) apOuTpaXkHbIe CyIbI (pa3peraronue SKOHOMUYESCKHIE CITIOPHI H UHBIC JeITa).

2. OpraHbl HCIIOJHUTEILHOW BJIACTH B CIIydasxX, MPETyCMOTPEHHBIX 3aKOHOM
(Beiciiast Ilarentnas nanata Poccuiickoro areHTCTBa Mo MaTeHTaM U TOBAapHBIM 3Ha-
kaM, BHemneToproBast apOuTpaxHast Komuccus pu ToproBo-poMbIIIUIEHHON TTalaTe).

3. OOuiecTBeHHbIE OpraHbl (MPOQCOO3HBIE KOMUTETHI, KOMUCCUH TIO TPYJIO-
BBIM CIIOpaM).

4. Oprassl, co3/jaBaeMble, Ha3HAUYaeMbI€ WU W30UpaeMble CAMUMH CTOPOHAMU
criopa (TpeTelcKue Cy/Ibl, MPUMUPHUTEIbHBIE KOMUCCUH U T.1.).

5. MexrocynapcTBEHHbIE OpraHbl MO 3allUTe MpaB W CBOOOJ YETOBEKa H
rpakJaHuHa, B KOTOpPbIE I'paKJaHE MOTYT 0OpamiaThCs B COOTBETCTBUM CO CT. 46
Konctutynun Poccniickort ®denepannu B cirydasx, KOTJa HCYEPIIaHbl BCE UMEIOIIUE-
Csl BHYTPUTOCYJIapCTBEHHBIE CpeicTBa MpaBoBoi 3amuThl (Hampumep, oOpaienue B
EBponeiickuii cy 1o npaBam 4e0BEKa).

B Teopuu rpaxmaHckoro mpouecca Jjsi ONpenesieHus CyIeOHOM IO0JIBEeIOM-
CTBEHHOCTH MCKOBBIX JIEJ MOJIb3YIOTCS (ECTECTBEHHO, YCJIOBHO) CJAEAYHIIUMH KpPH-
TEPUSIMH B COBOKYITHOCTH:

- XapaKTep CIIOPHOTO MPABOOTHOLICHUS U COJIEPIKAHUE CIIOPA.

JIaHHBIA KpUTEPUN ONPEAEISAECT NOABEAOMCTBEHHOCTh CIIOPOB PA3JIMYHBIM Op-
raHam cyneOHoi Biactu. OH HCHONB3YeTCs IS Pa3rpaHUUuEHUs MOJABEIOMCTBEHHO-
CTH MEXIY CylaMH OOIIeH IOPUCAUKIIMU U apOutpaxHbiMu cygamu. CoriacHo 4. 3
cT. 22 I'TIK cynsl HE paccMaTpUBAOT YJKOHOMUYECKUE CIIOPHI U UHBIE JI€JIa, OTHECEH-
HbIC eiepaTbHBIMU 3aKOHAMHU K BEJCHUIO apOUTPAKHBIX CYJIOB;

- CyOBEKTHBIN COCTaB YYaCTHUKOB CIIOPA.

OH pasrpaHUYuBaET MOJABEIOMCTBEHHOCTh MEXIY JBYMS OpraHamMu CyJ1eOHOMN
BJIACTU: CyJIaMH OOIIEH IOPUCAUKIIUK U apOUTPAKHBIMU CyaMU;

- CIIOPHOCTH JTUO0O0 OECCIIOPHOCTH MpaBa.

PasrpannumnBaeT MmoJBEJOMCTBEHHOCTh HOPUIMYECKUX AET MEXIY CyJIaMu M
OopraHaMu MCHOJHUTENbHOW BJIACTH, OCYILIECTBIAIONIMMHI pErucTpannio GpakrtoB Oec-
CIIOPHOTO XapaKTepa, a TAKKE HOTapUyCcamu;

- HAJIM4YMe JJOroBOpa MEXKJ1y CTOPOHAMHU CIIOpa.

PasrpannunBaeT noaBEIOMCTBEHHOCTh MEXAY TOCYAAapPCTBEHHBIMH OpraHaMH
CyZIeOHOM BJIACTU U TPETEUCKUMU CyTaMH.
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3.2. [IoaCyAHOCTDb Ipa’KJaHCKUX /el U ee BU/bI

Kaxnplii cyn BIipaBe pa3zpeniaTh JIMIIb T€ Aeia, KOTOPbIE OTHECEHBI 3aKOHOM K
€ro KOMIIETeHIIMU. B CBS3U ¢ 3TUM BO3HHKAET HEOOXOJUMOCTh YETKO OMPEICIUTh UX
MOJITHOMOYHS Ha PACCMOTPEHUE TPAXKIAHCKUX JE€J] MO CYIIECTBY, YTO JOCTUTAETCA C
IIOMOIIBIO MPABWI NOACYAHOCTH. [IpaBuna moacyJHOCTH TapaHTUPYIOT Pean3aLHUIo
4. | ct. 47 Konctutyuuu Poccuiickoit deneparyu, coriacHO KOTOPOM HUKTO HE MO-
XKeT OBbITh JIMIICH MpaBa Ha PACCMOTPEHUE €T0 Jesia B TOM CyZ€ U TeM CyAbei, K MOJ-
CYIHOCTHU KOTOPBIX OHO OTHECEHO 3aKOHOM.

B omyinune oT moaBe1OMCTBEHHOCTH, € IIOMOLIBIO KOTOPOW Pa3srpaHUYUBAIOTCS
IIOJITHOMOYHMSI Ha Pa3pelICHUE IOPUAUYECKUX AENT MEXKIAY pPa3JIMYHBIMU IOPUCIUK-
IMOHHBIMHM OpraHamu, MOJICYAHOCTb pa3rpaHUYMBAET KOMIIETCHIIUIO B OJHOW 00Ja-
CTH, HO TOJIBKO MEXAY Pa3IMYHBIMU CYJaMH.

B Teopun rpaxxaaHckoro npoueccyaibHOro npasa moACYAHOCTh OIPEACIISICTCS
KAaK COBOKYITHOCTbH IIPABOBBIX HOPM, OIPEIEIAIONIAs, KAKOM KOHKPETHO CYJZ TOJKEH
paccMaTpuBaTh I0JBEIOMCTBEHHOE €My €0 KakK CyJ IEepBOW MHCTaHUMU. Takum
o0pa3oMm, MOACYAHOCTh — MPOLECCYaIbHbI HHCTUTYT, HOPMbI KOTOPOTO PETYIUPYIOT
pasrpaHnYeHre KOMIETEHLIMN MEXIY pa3Iu4yHbIMU CylaMu cyaeOHoi cuctemsl Poc-
cuiickon Penepanunu.

B teopun rpaxkmaHckoro mpouecca pa3jandaroT IBa BUAA NOACYIHOCTH: POJO-
BYIO (MPEIMETHYIO) U TEPPUTOPHAIBHYIO (IPOCTPAHCTBEHHYIO MJIM MECTHYIO) IMOA-
CYyIHOCTb.

PonoBas (mpeaMeTHasi) HOACYIHOCTb — 3TO ONPEACIAEMBIN MPEIMETOM CIIO-
pa IPU3HAK TPAXKIAHCKOTO JENd, B 3aBUCHUMOCTH OT KOTOPOI'O pPa3rpaHU4YMBACTCS
KOMIETEHIIMSI MEXY Pa3IUYHBIMU 3BEHbSIMH CUCTEMBI CYJIOB OOIIEH IOPUCTUKLINU U
apOUTpaKHBIX CYJIOB.

IIo pomoBOM MOACYIHOCTH NPOUCXOAUT OTIPAHUMYEHUE KOMIIETEHLIMU MHUpPO-
BBIX CyZI€H OT PAMOHHBIX CYJIOB I10 PACCMOTPEHUIO JIEJ IO NIEPBOM MHCTAHIMU, pau-
OHHBIX CYJIOB — OT KOMIIETEHLMHU CyA0B cyObekToB denepanuu U MOCIEAHUX — OT
komriereniuu BepxoBuoro Cyma Poccuiickoit deneparuu (ct.ct. 23-27 ['TIK PD).

TeppuropuajbHasi (IPOCTPAHCTBEHHAS WJIM MECTHAs) MOACYIHOCTb I103-
BOJISIET ONPENENATh, KAKOMY U3 OJHOPOAHBIX CYAOB (M3 MHOXKECTBA PAaHOHHBIX JTMOO
cynoB cyobekToB Denepain) MNoJACyAHO JaHHOE Aeno. [loacyAaHoCTh 3aBUCUT OT
aAMUHHACTPATUBHON TEPPUTOPUH, HA KOTOPOU IEUCTBYET NAHHBIN CY/I.

TepputopuanbHas NOACYJHOCTh OCHOBAHA HAa PACHPEACIICHUH MOJHOMOYHUUN
MEXKIy CylaMu IO TOpu30oHTaNH. KputepusMu TEppUTOPUATIBHON MOACYAHOCTH MO-
I'yT BBICTYIIAaTh MECTO KUTEIBCTBA CTOPOH, MECTO HAXOXKJICHHS CIIOPHOTO MUMYyLIE-
CTBa, MECTO PACCMOTPEHHUSI IEPBOHAYAIIBHOT'O UCKA U JIP.

Kaxnas cropona 3amHTepecoBaHa B TOM, YTOOBI JEJIO paccMaTpUBajoCh Cy-
JIOM, JIETKO Ui HEe IOCTYIHBIM, T.€. CYAOM, B PAalOHE AEATEIbHOCTH KOTOPOIO
HAXOJMTCA OHA CaMa U €€ CBUAETEH WIH 10 KOTOPOTOo OHU MOTYT JIETKO 100OpaThCs;
CyZIOM IO MECTY COCPEIOTOYEHMS NOKa3aTenbCTB. [Ipn 3TOM cnpaBeyiuBO IpU3HAH
IIPUOPUTET MHTEPECOB OTBETYMKA. Benb npeabsaBieHne K HEMY HCKa €Ile HE O3Hayda-
€T, YTO MPETEeH3Us UCcTia 00OCHOBAHHA, TIOSTOMY OH U CTaBUTCS B 00Jiee BBHITOAHOE
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10 CpaBHEHUIO ¢ UCTIOM TosioxkeHue. CoraacHo ct. 117 I'TIK P® obas Tepputopu-
aJIbHAS TIOJICYTHOCTD ONPEIEIAETC MECTOM HaX0XKICHHS OTBETUHKA.

TepputopuanbHas (rOpU30HTAIIBHAS) — ONpPEAEIIACT KOMIIETEHIUIO CyAa KOH-
KpeTHoU Teppuropun. OO011ee IpaBUiI0 TEPPUTOPHAIBHOM MMOACYAHOCTH 3BYUYHUT Tak:
UCK NPEABSBIAETCS B CyJl IO MECTY >KMTEJICTBA WIH II0 MECTY HaXOXKIEHUSA OTBET-
yruKa. MecTo >KUTEJIbCTBA WJIA MECTOHAXOKJICHUE OTBETUMKA OIPEACISACTCS Tpax-
JAHCKHMM 3aKOHOAATEIBCTBOM.

N3 obuiero npaBuia TeppUTOPUAIBLHON NOJACYHOCTH CYIIECTBYET Psiji UCKIIIO-
YEHUM, 3TO CBOEr0 poja NOABUIBI TEPPUTOPUATBHOUN MOICYAHOCTH:

® aNpTEpPHATHBHAs — UCTEI] MOXKET BBHIOpATh OJIMH U3 HECKOJIBbKUX 3apaHee
OTIpEIECTICHHBIX 3aKOHOM CYJIOB, HAIIPUMEP, UCK, BHITCKAIOIIUI U3 IeATEeIBHOCTH (-
Jvaa Wik NpeJCTaBUTEIbCTBA OPraHU3al[K, MOXKET ObITh IPEABIBICH B CYJ] KaK IO
MECTY HaXO0>KJI€HUSI OPraHU3allu, TaK U 110 MECTY HaXOXACHUs (uinaia Uil Mnpej-
CTaBUTEIbCTBA. AJIbTEPHATUBHAS ITOJCYIHOCTh YCTAHOBIICHA, HAIIPUMED, 110 UCKaM O
3alUTe NpaB NOTPeOUTENEH;

® VCKIIOYUTEIbHAs — MIOACYIHOCTh, KOTOpas 3apaHee YETKO OIpeleiieHa 3a-
KOHOJareneM. Tak, Hampumep, UCKU O MpaBax Ha HEABWKMMOE MMYIIECTBO BCErAa
MPEABABILIIOTCA B CYJI [0 MECTY HAXO0KIEHUS HEABUKUMOCTH;

® JIOTOBOPHAs — CTOPOHBI MOTYT CBOMM COIVIAIIEHUEM U3MEHUTH TEPPUTOPHU-
QJIBHYIO MOJCYIHOCTB CIIOpa. JTO JOIYCKAETCsA 10 MPUHATHS Jejla K IPOU3BOJCTBY
Ha OCHOBE MPOPOTALMOHHOIO COIJIAIIEHUs (COTJAlleHus O MOACYAHOCTH). CTOpOHBI
HE MOTI'YT U3MEHUTH POJIOBYIO U UCKIIIOUUTEIIBHYIO IIOJICYIHOCT;

® 10 CBS3U JI€J1 — MECTO PaCCMOTPEHUS OJHOTO Jeja ONPENeaeTCss MECTOM
paccMOTpeHus Apyroro. Tak, BCTpEYHBIN UCK BCErAa NPEABIBIACTCS B CyJl IO MECTY
PacCMOTPEHNUS IEPBOHAYAIBHOTO UCKA. VICK K HECKOJIBKMM OTBETYMKAM MPEIbSBIISA-
€TCS B CYJl IT0 MECTY HaXOKJICHHS OJTHOTO U3 HUX.

Konctutynus PO rapantupyer kaxaoMy IIpaBO Ha PACCMOTPEHHUE €T0 Jea U
TEM CyIbEH, K MOJCYAHOCTU KOTOPBIX JaHHOE JI€JI0 OTHECEHO 3aKOHOM.

[ToacyTHOCTh TPaXAAHCKUX /]I HE MOXKET U30UpPaThCsl U U3MEHSITHCS MPOU3-
BOJIBHO. I10ACYIHOCTH — HE MPOCTO MOPANOK MEPEPACIPENAECIICHUS AE]I MEXKIY CyAa-
MU, a KOHCTUTYLIMOHHOE MPaBO JIHIIA, KOTOPOe 0003HAYAIOT KaK MPAaBO HA 3aKOHHBIN
CyId. A B psje CllydaeB CyJ UMEET BO3MOXKHOCTh NEPENATh JIEN0 0 MOJICYIHOCTH B
CBSI3U C OIpEEJICHHBIMU 00CTOSTENLCTBAMHU, HO OOIee MPaBUIO TaKOBO, YTO €CIIU
71eJ10 ObUIO MPUHATO K MPOU3BOACTBY C COOIIOIEHUEM IIPAaBUJI IOJICYTHOCTH, @ TIOTOM
IIOZACYTHOCTh U3MEHWIACH, TO OTO HE IIPEIMATCTBYET CYyly B PACCMOTPEHUH JETIA.

3.3. [lopsAaoK nepesadm e U3 OJHOIO CyAa B APYrouv

[To oOuiemy npaBuiy, J€/0, IPUHATOE CYJOM K CBOEMY MPOU3BOJCTBY C CO-
OJII0IEHUEM TIPABUII NMOACYAHOCTH, JOJKHO OBITh pa3pelIeHO UM MO CYUIECTBY, XOTs
ObI B JaJIbHEHIIIEM OHO CTAJIO MOACYAHBIM APYTOMY CYIy.

Hcknrouenne coctaBisieT MpaBuilo, U3i10keHHoeE B 4. 3 cT. 23 ['TIK P® npume-
HUTEIBHO K MUPOBBIM CY/IbsIM, B COOTBETCTBUU C KOTOPBIM, €CIIU MIPU O0BEAMHEHUH
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HECKOJBKHUX CBS3aHHBIX MEXTYy co00¥ TpeOOoBaHWN, N3MEHEHUH MPEIMETa UCKA WIIH
NPEAbIBICHUA BCTPEYHOI'O MCKA YacTh TPEOOBAHUIN CTAHOBSTCS MOACYIHBIMHU paii-
OHHOMY CYyJy, MUPOBOM CyJbsi 00si3aH BBIHECTH OIpEJCIICHHE O Iepefade Jelia B
PaNlOHHBIN CY/I.

OpHako B X0Jle TOATOTOBKH J€JIa UM BO BpeMs CyeOHOTro pazOupaTebCcTBa
MOTYT IMOSIBUTHCSI 00CTOSATENHCTBA, CBUAECTEIBCTBYIOIIME O TOM, YTO JIENO 1EJIECO00-
pa3HO paccMOTPETH B IPYIOM CYJIE.

B cootBerctBuu co ct. 33 I'TIK P® neno moxer ObITh MEpelaHO HAa PacCMOT-
pEHHE APYroro cyaa:

1) ecnm X0AaTaliCTBO OTBETUMKA, MECTO YKUTEIIHCTBA KOTOPOTO paHee He ObLIO
M3BECTHO, O Mepe/iaue Jejaa o0 MECTY €ro KUTEIbCTBA OyAeT MPU3HAHO 3aCTyKUBa-
IOIIUM Y OBJICTBOPEHUS;

2) eciim 00e CTOPOHBI 3asABAT XOJIATAMCTBO O PACCMOTPEHHH JEiia MO0 MECTY
HAXOXKJEHUsI OOJIBIIMHCTBA JIOKA3aTEIbCTB, U CYyJl COYTET yKa3aHHOE XOAaTaillCTBO
00OCHOBAHHEBIM;

3) eciu HpU PaCCMOTPEHUH Jiejia BBISICHUIOCH, YTO OHO OBIJIO MPHUHSTO K MPO-
W3BOJICTBY C HApPYILICHUEM IIPaBUJI ITOACYIHOCTH;

4) ecnu mocjae OTBOJA OJHOTO MM HECKOJBKUX CYACH MX 3aMCHA B JTaHHOM
CyJle HEBO3MOXKHa.

B nocnegnem ciiyyae nepenada ziejia OCYLIECTBIISIETCS BBIIIECTOSIIIIUM CYJIOM
obmelt opucaukuuu no npasuiaMm cT. 21 I'TIK P®. Tak, B ciydyae 0TBOJIa BCETO CO-
CTaBa CyJla TP PACCMOTPEHHU JIeJIa pAaOHHBIM CYJOM, €CIIM 3aM€Ha CYyJIel CTaHo-
BUTCS HEBO3MOXKHOMW, KPA€BOU CyJ IEPEIaeT JAHHOE JEI0 HA PACCMOTPEHUE APYTOTO
palioHHOTO cyJa JaHHOro cyObekTa Poccuiickoit denepariuu.

JlelicTByIOIIEE 3aKOHOAATEIBCTBO HE MPEAYCMATPUBAET BO3MOKHOCTU TEpe-
Jayu jiena, MPUHSITOTO C COOJIFOJACHUEM MpaBW MOJCYAHOCTH, HA PACCMOTPEHHUE
BBIIIIECTOSAIIErO cya. JlanHoe mosoxkenue coriacyercs co cT. 47 Koncrurynum Poc-
cuiickoii denepaiii, B COOTBETCTBUU C KOTOPOM HUKTO HE MOKET OBITh JIUIIIEH Tpa-
Ba Ha PaCCMOTPEHHUE €ro JieJa B TOM CyJA€ U TeM CYIbEH, K MOACYIHOCTH KOTOPBIX
OHO OTHECEHO 3aKOHOM.

B cootBercTBrm co ct. 33 I'TIK PD aetictBus cyaa mo nepeaade jena J0JKHbI
ObITH O(OPMIICHBI B BUJE OIpEACIICHUs. YKa3aHHOE OMpe/eeHre, KaKk U ompeese-
HUE 00 OTKa3e B XOJaTalCTBE O Mepenaye Jena B APYyroi CyJ, MOXKET ObITh 00Kalo-
BAHO B BbILIECTOSMN Ccya B TeueHue 10 nHei. TexHuuecku nepeaaya OCyIeCTBIIS-
€TCSl TOJIBKO IO UCTEYEHUU CPOKa 00XKaJOBaHUS TAHHOTO ONpeNeNIeHUs JIMOO MOocCIe
BBIHECEHUS BBIIIECTOSIIMM CYJOM OMpeeSieHus 00 OCTaBJICHUM >KaJloObl 0e3 yJo-
BJIeTBOpeHMH. Jles0, HarmpaBIEHHOE W3 OJHOTO CyJa B IPYroM, MOMJICKUT OE3yCIOB-
HOMY TIPUHSATHIO K MPOU3BOJACTBY TEM CYJIOM, B KOTOPBII OHO HampaBieHo. Crophl 0
MOJCYAHOCTH MEXIY Cy1aMU HE JTOMYCKAOTCS.
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Bomnpocs! Aji1 cCaMOKOHTPOJISA

1. YTo Takoe noABEIOMCTBEHHOCTh (KOMIIETEHIIMS) B TPa’kJaHCKOM Iporiecce?
2. Ha3zoBuTe BUBI MOABEAOMCTBEHHOCTH.

3. JlaiiTe MOHATHE MOJICYTHOCTH TPAXKIAHCKUX JIEII.

4. HazoBuTe BUIBI MOACYTHOCTH I'PAXKIAHCKUX JIETT.

5. PogoBas mosicyAHOCTb, TEPPUTOPHATIBHAS ITOJCYTHOCTb.

Tembl ”HGOPMALMOHHBIX COOOLLEHUN
1. Tperelickue Cyabl U UX TOTHOMOYHS.

2. PasrpaHnueHue MOJTHOMOYHUM MEXIy CyAaMu OOIel FOPUCIUKITUN U apOuT-
PaXHBIMU CYJaMH.
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PA3JEJI 4.
JIMLA, YYACTBYIOLIUE B JEJIE.
YYACTHUE ITPOKYPOPA B I'PAXKJAAHCKOM ITPOLECCE

MeToan4eckue peKOMEH AU K U3YUYECHUIO TEMBI:

JIiist u3yueHust TaHHOM TeMbl creayeT oopatuthed K riase 4 I'TIK PO. Crnenyer
0o0paTuTh BHUMaHUE Ha KJIacCU(UKAIMIO JIMII, YYaCTBYIOIIUX B JI€JI€, HA TPU OCHOB-
HbIE TPYNIIBL: JIMIA, UMEIOIINE JINYHYIO 3aUHTEPECOBAHHOCTD B JIEJIE; JIMIA, HE UME-
IOIIKE JINYHOW 3aMHTEPECOBAHHOCTH B JIEJIE; JIMIA, OKA3bIBAIOIIUE COJACHUCTBUE Ipa-
Bocynuio. Heobxoaumo pa3inenuTh BceX YYaCTHUKOB B 3aBUCHMOCTH OT UX MPaBOBO-
ro CTaryca B IPaKJaHCKOM IIPOIECCE IO NMPUBEICHHBIM IpyNIaM, ONPEACIINTh UX
o0111e U cnernuanbHbIe MpolieccyalbHbIC MPaBa U 00s13aHHOCTH.

4.1. IloHATHE CTOPOH B rpakJaHCKOM npouecce.
HUX npaBa 1 00513aHHOCTH

CTOpoHBI B IPa:kIaHCKOM Ipolecce — CyOBEKThl CIIOPHBIX MaTepHAIbHO-
MIPABOBBIX OTHOIIEHHM, BBICTYIIAIONIME B 3aIlIUTYy CBOMX MAaTE€pUAIBHO-NPABOBBIX U
IpoliecCyalbHbIX UHTEPECOB, Ha KOTOPHIE PACIPOCTPAHAETCS 3aKOHHAs cuja Cyaeo-
HOTO PEIICHUs U KOTOPhIE, KaK MPaBUII0, HECYT CyIeOHbIE pacxXo/bl 1o jaeny. B kaue-
CTBE CTOPOH B I'PAXKJAHCKOM IMPOLIECCE MOTYT BBICTYNATh I'PaXXJaHE, OPraHU3ALNH,
VH/IMBUIyaJIbHbIC MPEANPUHAMATENH, & TAK)KE WHOCTPAHHBIE IPA’KIaHE U OpraHu3a-
11U, Jula 0e3 rpaxaaHCcTBa.

B kaxzoM nene uckoBOro Mpou3BOJICTBA BCET/AA MPUCYTCTBYIOT ABE CTOPOHBI:
UCTEIl U OTBETYMK, KOTOPHIC CTAHOBSITCS TAKOBHIMU C MOMEHTA BO30YKIACHUS TPak-
JAHCKOTO Jena.

HcTten — 370 1110, KOTOPOE MPEATNOTIOKUTEIBLHO SIBISIETCS 00IaaareseM Crop-
HOTO TIpaBa WA OXPaHAEMOI0 3aKOHOM MHTEpeca U KOTOpoe oOpaiaercsi B CyJ 3a 3a-
LIUTOM, TOCKOJIBKY CUUTAET, YTO €0 MPABO HEOCHOBATEIBHO HAPYILECHO WUIIA OCITIOPEHO
OTBETYMKOM. B 3a1uty MHTEpeCcoB KCTIIAa U BO30YKIaeTCs TPaXKIaHCKOE JIEIIO.

HcTioByro CTOPOHY HNPUHATO HA3bIBATh AaKTMBHOM, ITOCKOJIBKY JEHUCTBHUS B 3a-
IIUTY €€ MpaB U UHTEPECOB BIEKYT 3a COO0N BO3HUKHOBEHHE Tporiecca. OMHAKO ATO
HE BCer/ia CyObEKTHBHASI aKTUBHOCTh UMEHHO HCTIIA.

OTBeTYHK — JINIIO, KOTOPOE MO 3asBJICHUIO UCTIIA SBISETCS JIMOO HAPYIIUTE-
JIEM €ro MpaB U MHTEPECOB, JIMOO HEOCHOBATEJIbHO, IO MHEHUIO MCTIIA, OCIIapUBal0-
IIMM €ro MpaBa U KOTOPOE BCIEACTBUE ITOTO MPUBJIEKAETCA K OTBETY IO UCKY U MPO-
THUB KOTOPOT'O MOTOMY BO30YXKIAETCs JIETI0.

OTBETYHK MPUBJIEKAETCA MO UCKY, TOCKOJIBKY HAa HETO YKa3bIBAETCS B UCKE KaK
Ha HapyYILIUTENS IpaBa.
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Bo mHorux ciiydyasix mpuuuMHON MpEAbsIBICHUS UCKA SBISIIOTCS JCHCTBUS WU
0e3eiicTBMe caMOro OTBETUMKa (HEyIulaTa J1oJira B YCTAHOBIIEHHBIN CPOK, OCHapu-
BaHME IpaBa aBTOPCTBA, MPUUYMHEHHE Bpeaa U T. 1.). OHAKO B OTIEIBHBIX CIIydasx
OTBETYUK MOXKET CaM HUKAKUX JEUCTBHM, YIIEMIISIONMX NIpaBa U MHTEPECHI UCTIIA,
HE COoBeplIaTh (Biajeel] UICTOYHUKA MMOBHIIIEHHONW OMAaCHOCTH, MAJIOJIETHUN Hacle-
HUK, K KOTOPOMY TpPEAbSBICH UCK O MPU3HAHUM 3aBEIIaHUs HEJACUCTBUTEIbHBIM, U
T. /1.), HO OOBEKTUBHO OKa3aThCsl CYOBEKTOM CIOPHOTO MaTE€pUaIbHOTO MPABOOTHO-
IICHUS Ha TaK Ha3bIBAEMOM MMACCUBHOM CTOPOHE.

Cpenu cyniecTBEHHbIX MPU3HAKOB CTOPOH MOYKHO BBIJICIUTH:

1. OT uMeHH CTOPOH BEIETCS MPOIECC MO ey, OHH MEPCOHUPHUIHUPYIOT
ITPAKIAHCKOE €0, 3aKOH 3aIlpellaeT MPEAbsIBICHUE U PACCMOTPEHHUE YK€ paspe-
IIEHHOT'O MCKa MEXIY TEMHU K€ CTOPOHAMH, O TOM K€ MPEAMETE U MO TEM K€ OCHO-
BaHusM (cT.cT. 134, 220 I'TIK POD).

2. OTHOIIIEHUS MEXKTy CTOPOHAMU B pe3yibTaTe MPeIbsBICHUS UCKa MTpuoOpe-
TalT O(UIIMATIEHO CIIOPHBIN XapakTep. 3ajiaya cyjila COCTOUT B TOM, YTOOBI 3TH OT-
HOUIEHUS YPETYIUPOBATh.

3. CTOopoHBI — CyOBEKTHI CIOPHOT'O MAaTEPUATHLHOTO MPABOOTHOIIICHUS — UMEIOT
B JIeJie MaTepHallbHO-TIPaBOBOM HMHTEepec. HeobxoaumMo mog4epKkHyTh, YTO JTUYHBIC
MHTEPECHl CTOPOH JIMaMETPaIbHO MPOTUBOMOJIOKHBI. Cy/ne0HOE pellleHre MOBIUSIET
Ha UX MaTepuajbHbIC MpaBa, OHU JMOO MPUOOPETYT Kakue-HUOYAb MaTepuaIbHbIC
Oxara, TuOO JIMIIATCS UX.

4. BcTtynuB B mpollecCyalibHbIE MPABOOTHOIIEHHUS C CYJIOM, CTOPOHBI UMEIOT B
JieJie MPOIECCYabHYI0 3aMHTEPECOBAHHOCTh, COCTOSIIIYIO B BO3MOXXHOCTH 3aILUTHI
CBOUX IPaB, B CTPEMJICHUH MOJYUYUTh OJIArOMPUSATHOE PEIICHUE U PEATM30BaTh €TO.

5. CyneOHoe penieHrne BHIHOCUTCSI Ha UMSI CTOPOH.

6. Ero cuna pacnpoctpansiercss Ha cTopoHbl. CKa3aHHOE OJIHAKO HE O3HAYAET,
YTO JIJISl CaMOTro cyza, GU3NYECKUX JIMIl ¥ OpraHU3alluii, HE Y4aCTBYIOIIUX B MPOIleC-
ce, cyneOHoe pelieHrue He MMeeT HUKakou cuiibl. CyJ 1ocie BCTYIUICHHS B CHUITY pe-
IICHUS MOXXET BHOCUTHh B HETO TOJBKO HCIIPABICHUS OMUCOK M apu(METUUECKHX
OIINOOK, HE MEHSIOIINE CYTH pelieHus. DakThl, yCTAaHOBJICHHbBIE CY1€OHBIM PEIICHU-
€M, UCTIOJIb3YIOTCSl B KAYECTBE MPEIOIUITMOHHBIX B CBS3aHHBIX Mporieccax. ubie du-
3MYECKHE W IOPHUIWYECKHE JHIa OOsS3aHbl YUUTHIBATH (PAKThl U OOCTOSITENIHCTBA,
YTBEPKJICHHBIE CyI€OHBIM PEIICHUEM, MIPU YYACTHH B TPAKIAHCKO-TIPABOBBIX U My0-
JUYHBIX OTHOLIEHUsAX. Ho nuib A1 CTOPOH cyneOHOe pelIeHre pa3peliaeT onpese-
JICHHBIN CIIOP, 3alUIIAET MTpaBa U UHTEPECHI.

7. CTOpOHBI KaK TJIaBHbIE YYaCTHUKH Tpoliecca 00s13aHbl HECTU CyJIeOHbIE PACXOIbI.

K 00mmm npoueccyajibHbIM IpaBaM CTOPOH OTHOCATCH:

* IPaBO 3HAKOMUTHCS C MaTepUAJIaMHU Jiejia U JIeJIaTh U3 HUX BBIMTUCKH, a TAKXKE
CHUMATh KOIUU;

* BECTH [I€JIO 4Yepe3 MPEICTABUTEINS], 3asBIATh OTBOIBI CYAbSM, IPOKYpPOPY,
CEKpeTapro Cy/ne0HOTO 3acelaHus, IKCIEePTY, CICIHAINUCTY, MEPEBOTINKY, CYIeOHO-
My IPUCTABY-UCIIOJIHUTEIIO;

* IPEICTABIATh JOKA3aTEIbCTBA U YYACTBOBATh B UX HUCCIIEIOBAHUM;

* 33]1aBaTh BOIPOCHI YYAaCTBYIOLIMM B JIeJie JIUIAM, & TAK)KE CBUIETEISIM, IKC-
nepTaM U CrenuainucTam;
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* 3asIBJISATh XOJaTaCTBa;

* IaBaTh YCTHbIE U MUCbMEHHBIE OOBSICHEHUS TIO JIENY;

* MIPEACTaBIATh CYJy CBOM JIOBOJbI U COOOpa)KEHUs KaK MO OTJEIbHBIM, 4acT-
HBIM BOIIPOCaM CYyJIONPOU3BOJICTBA, TaK U MO CYIIECTBY Jieja B IIEJIOM;

* BO3paxkaTh MPOTHUB XOJIATAHCTB, IOBOJOB M COOOpPaXEHUMN APYruX y4acTBY-
IOIIUX B JIeJie JIMII;

* OCIapuBaTh Cy/I€OHbIE aKThl B YCTAHOBJICHHOM 3aKOHOM MOPSIKE.

K unciay nmpomeccyaibHbIX NPaB CTOPOH CHENHUAJBLHOIO Xapakrepa oT-
HOCHATCH:

* MpaBo Ha oOpalleHue B Cy/ C UCKOM, KaI0OOW WM 3asBICHUEM Ha TPEIbsB-
JIEHUE BCTPEYHOI'O UCKA;

* IpaBO Ha 0OBETWHEHNE B OJTHOM HCKOBOM 3asBICHHH HECKOJIBKHUX B3aUMO-
CBSI3aHHBIX TpeOOBaHWI Ha BHIOOP CyJa, pacCCMaTPHUBAIOIIETO JIETI0, HA OCBOOOXKIE-
HUE OT YIJIAThl CyI€OHBIX PACXOJO0B B JOXOJ IOCyAapcTBa, HA OTCPOUKY, paCCPOUKY
yIUIaThl CYJE€OHBIX PAacXO0J0B WM YMEHBIICHUE UX pa3Mepa, Ha MOJy4eHUE KOIMMA
WCKOBBIX 3asBJICHUH, B TOM YHCJI€ BCTPEYHBIX, a TaKXe >kKajo0 M 3asBJICHUM, Ha
obecrieueHre ucka, Ha 0TKa3 OT UCKa;

* Ha U3MEHEHME MCKa, Ha 3aKII0YEHUE MUPOBOIO cornaiieHus. MupoBoe co-
rJanieHue TpeJCcTaBisieT coO0M JesSTENbHOCTh CTOPOH, HAIpaBICHHYIO Ha J00pO-
BOJILHOE ypEeryJMpOBaHUE BO3HUKIIETO CIIOPHOrO IMpaBooTHOIIeHUs. Kak mpaBuio,
MHPOBOE COTJIAIIEHUE COJIEPKUT OINPEIECICHHBIE IBYCTOPOHHUE YCTYIIKM IO pa3pe-
HIEHUIO criopHOro KoHgpiaukra. Ho He Bceraa 3To sBigercs TakoBbIM. OHA U3 CTO-
poH (a B OOJBIIMHCTBE CIy4yaeB OTBETYMK) UACT HA YCTYNKU U COTJIAIIAETCs ¢ Tpebo-
BaHUSIMU CTOPOHBI (MCTIA) JIMIIIb JIJIs TOTO, YTOOBI CIIOP HE ObUT pa3pellieH B Cyaeo-
HOM TOPSJIKE, WM 0 BEIHECEHUsI Cy1IeOHOro pelieHus. B opuandeckoi nureparype
BBIJICIISIIOT JIBA BUJa MUPOBOTO COIJIAIIEHUS: 6HecyoeOHoe 1 cyoebnoe. Buecyoeonoe
MUpoeoe COrNallleHue OTIMYAETCA OT CYJeOHOTr0 MHUPOBOTO COTJIAIIEHUS MOMEHTOM
¥ MECTOM €ro 3aKJII0UeHHsl. MUpOBOE CoTNlallieHue, 3aKII0YEHHOE BHE Cy1€0HOT0 3a-
CeZlaHus WM K€ 70 Havasia CyJeOHOro pa3oupaTesibcTBa, Ha3bIBACTCS BHECYCOHBIM
MUPOBBIM; CyO0edHoe Mmupogoe COTJALCHUE 3aKIYaeTcs B Ipoliecce CyneOHOro
pazOupaTenbCTBa, MOCHIE YeTO CyI0M BBIHOCUTCS OIpeesieHne 00 YTBEPKICHUH MU-
POBOTO COTJIAIICHMSI ¥ TIPEKPAIIEHUU TPOU3BOICTBA 10 Aeny. Cyna BIpaBe 0TKa3aTh B
YTBEPKJICHUH MHPOBOTO COTJIAIIEHUS, €CIM OHO MPOTHBO3aKOHHO WJIM HApYIIAeT
npasa apyrux juil (ct. 39 I'TIK P®). MupoBoe cornaiieHne MokeT ObITh BBIPAKEHO
MMCBMEHHO KaK B OTIEIHLHOM JOKYMEHTE, KOTOPBIM MpHIaractcss K maTepuajiam
Ipa)KIaHCKOTO JIeja, TaK U B YCTHOU hopMe, 0 4eM yKa3bIBaeTcs B MPOTOKOJIE CyIe0-
HOTO 3aceJaHus;

* IpaBO Ha MPU3HAHKE UCKA;

* Ha BO30YX/IEHUE HCIIOJHUTEILHOTO MPOU3BOACTBA, HA OTCPOUYKY U PACCPOUKY
UCHOJHEHUs CyJeOHOTO aKTa, a TAKKe M3MEHEHHUE CIoco0a U MOpsIKa €ro UCIOJHEHMS,;
NPaBO Ha OTKa3 OT B3BICKAHMS, a TAKXKE OT MOJyYSHHSI TIPEAMETOB, H3BATHIX Y JIOJDKHH-
Ka TP UCTIOJIHEHUH UCTIOTHUTEIHHOTO JIOKYMEHTA O TIepe/iade UX B3BbICKATEIIO;

* MPaBO HAa BO3BPAIEHNE MCIIOJHUTEIHLHOTO JOKYMEHTA, M0 KOTOPOMY B3bICKA-
HUE HE TPOBOAWIOCH WK MPOBEJCHO YaCTUYHO.
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4.2. I'paxxgaHcKoe npoueccyajbHOe coydacTue

I'pasknanckoe mpoueccyajbHOe COyYacTHe — OJHOBPEMEHHOE ydyacTHhE B
Ipa>KJaHCKOM TMPOIECCE HECKOJIBKHX JIMIl Ha CTOPOHE UCTIA WM (M) OTBETUYUKA. DTU
JIMIA HAa3bIBAIOTCA COMCTHAMM (HECKOJBKO JIUIl HA CTOPOHE UCTIA) U COOTBETYMKA-
MU (HECKOJIBKO JIUI] HA CTOPOHE OTBETUUKA).

[IponeccyanmpHOE coydacThe MPEACTaBIseT COOOM ydacTHe B OJHOM Jelie Ha
CTOpPOHE MCTIA U (WJIM) OTBETYMKA HECKOJBKUX CYOBEKTOB MpaBa, KKIbIM M3 KOTO-
PBIX COCTOWT B CHOpPE O CyOBEKTUBHOM TPABE WIIM OXPAHSIEMOM 3aKOHOM HWHTEPECE C
MIPOTUBOIIOIOKHOW CTOPOHOM. M3 3TOro crmeayer, 4To mpoLECCyalbHOE COY4YacTHE
€CTh HE UTO MHOE, KaK CYOBEKTHBHOE COCIMHEHHE MCKOB, KOTOPOE XapaKTEePU3yeTCs
TEM, YTO B OJHOM Tiporiecce (IPOU3BOJCTBE) OOBEAUHSIOTCS TPEOOBAHUS HECKOIBKUX
YIPaBOMOUYEHHBIX CyOBEKTOB MPOTUB HECKOJBKUX OOS3aHHBIX CYOBEKTOB KaK ydacT-
HUKOB (TIPEINOJI0KUTENBHO) PETYIISITUBHBIX (MaTepPHAIIbHBIX ) TIPABOOTHOIIICHUH.

B cuity 4. 2 cr. 40 I'TIK P® niporieccyanbHOE COYYaCcTHE TONYCKAETCsl, €CIIH:

1) mpenMeToMm criopa SIBISIOTCS OOIIHME MpaBa WKW O0S3aHHOCTU HECKOJIbKHUX
WCTIIOB WJIA OTBETYUKOB;

2) mpaBa U OOA3aHHOCTH HECKOJIbKUX HCTIIOB WJIM OTBETYMKOB MMEIOT OJTHO
OCHOBAHUE;

3) npeaMeToM criopa SIBJISIFOTCSI OJTHOPOJIHBIC MTpaBa U 00S3aHHOCTH.

Ilpuznakamu 2parxcoancKko20 RPOUECCyanbHO20 COy4acmus ANAIOMCA:

1) coy4acTHUKH — CyOBEKThI CHOPHOTO MAaTEPUAILHO-TIPABOBOTO OTHOIIICHUS;

2) UHTEPECHl COUCTIOB (MJIM COOTBETYMKOB) HE MIPOTUBOpPEUAT APYT APYTY, HO
MPOTUBOCTOSIT HHTEPECAM MPOTHUBOIIOI0KHON CTOPOHBI;

3) HanM4KMe OJHOTO TPAXKIAHCKOTO MpOoLiecca, B KOTOPOM pacCMaTpUBAETCA Jie-
JIO ¢ y4aCTUEM COMCTIIOB U (MJIM) COOTBETUYHKOB.

Buowt zpascoanckozo npoueccyanvnozo coywacmus:

8 3ABUCUMOCTU OM MO20, HA Ybell CMOPOHE BbICHYNAEN COYYACMHUK, COVYa-
cmue 0enumcs Ha:

1) akTuBHOe. Ha cTOpoHE MCTIIa HECKOJBKO COYYAaCTHHKOB. IIpyu aKTUBHOM
COYYaCTUH HECKOJIbKO UCTLOB MPEABIBISIOT UCKH MPOTUB OJHOTO M TOTO k€ OTBET-
yuKa. AKTUBHOE COYYacTHE XapaKTEpHU3yeTCs MHOXXECTBEHHOCTHIO JIMII JIUIb Ha
UCTIIOBOM cTOopoHe. HampuMmep, akTUBHOE coydacThe OyJeT MMETh MECTO B cliydae
NpEABSIBICHUS] UCKOB O BOCCTAHOBJICHHMU Ha pabOTe HECKOIBKUMHU PaOOTHHKAMH,
YBOJICHHBIMH TI0 OJTHOMY M TOMY K€ OCHOBaHMIO (HampuMmep, Mo COKPAIICHUIO IITa-
TOB), TPOTUB OJTHOTO U TOTO K€ pabOTOAATENS;

2) maccuBHOe. Ha cropoHe OTBeTYHMKa HECKOJIbKO COy4acTHHKOB. ITpu mac-
CUBHOM COYYAaCTHUH OJIMH HCTEIL] MPEABIBISAECT UCK MPOTUB HECKOJIbKUX OTBETYMKOB.
CrnenoBaresibHO, MACCUBHOE COYYaCTHE XapaKTEPU3YEeTCSI MHOKECTBEHHOCTBIO JIHII
TOJIBKO Ha OTBETHOM cTopoHe. Hampumep, maccuBHOE coydacTue OyJIeT UMETh MECTO
B Cllyuae MpEebsIBICHUS MCKA OJTHUM U3 COCOOCTBEHHHUKOB O BBIJIETIE CBOCH JOJU B
oO1iemM umyiecTe. B kauecTBe COOTBETUUKOB B 3TOM JI€JI€ BHICTYIIAIOT OCTAIOIIUECS
COCOOCTBEHHHKH;
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3) cmemanHoe. Ha cTopoHe UCTIa, 1 HA CTOPOHE OTBETYMKA HECKOJILKO JIHIL.
[Ipy cmemiaHHOM COy4YacTUM HECKOJIBKO MCTIIOB MPEIBSBISIOT MCKUA MPOTHUB He-
CKOJIbKUX OTBETYMKOB. TakuM 00Opa3om, CMEUIaHHBIM BUJI COYYACTHUs XapaKTepU3y-
€TCSl MHOKECTBEHHOCTBIO JIMI] KaK Ha MCTIOBOM, TaK U Ha OTBETHOU cTopoHe. [Ipu-
MEpPOM CMEIIAaHHOTO COYYaCTHsI MOXKET CIYKUTh MPEAbsIBICHUE UCKAa 00 0CBOOOXKIe-
HUU OT apecTa (MCKIIIOUEHUH U3 OMKCH) OOIIET0 UMYyIIECTBa (T.€. UMYIIECTBA, HaX0-
JSIIErocss B 00IIeH J10JI€BOI UM COBMECTHOM cOOCTBEHHOCTH). COUCTIIAMU B TaKOM
JieJie BBICTYIIAIOT COCOOCTBEHHHMKH apECTOBAHHOTO MMYINECTBA, @ COOTBETUNKAMU —
JOJDKHUK, O J0JTaM KOTOPOTO OMHMCAHO WMYIIECTBO, U B3BICKATENb, T.C. JIUIO, B
MOJIb3Y KOTOPOTO OMUCAHO UMYIIIECTBO.

B 3asucumocmu om obsazamenvHocmu npugiedenus coyiacmHuKo8 epaxcoan-
CKOe npoyeccyanrbHoe coy4acmue Moxcem Ovimy:

— 00s3aTEIBHBIM (HEOOXOIUMBIM );

— (daKkyJIbTaTUBHBIM.

Oon3aTeibHOE (HE0OXOAUMOE) COydacTHe — 3TO COy4dacTHe, BOSHUKAIOIIEE B
CUJIy MpEINUCaHus 3aKOHa, XapakTepa CIIOPHOIO0 MaTEpHUAIbHOTO MPAaBOOTHOIICHUS
U HE 3aBUCAIIECE OT YCMOTPEHHUS CyJla UM YYaCTBYIOIIMX B Jiene Juil. PaccMoTpenue
Jiena B OTCYTCTBUE XOTs Obl OJJHOTO U3 COYYaCTHUKOB HEBO3MOXKHO, TaK KakK CIOCO0-
HO MPUBECTH K MPUHSITHIO HEMTPABOCYHOTO CYJ€OHOTO aKTa.

OO6s3aTeIpHOE COyYacTHe BO3HHUKAET IO JesiaM 00 oOreil coOOCTBEHHOCTH, O
HACJICIOBAHNUH, TT0 UCKaM 00 MCKIFOUCHUH UMYIIECTBA M3 OIHCH, O 3aIUTE YSCTH U
JIOCTOMHCTBA, O TIPaBE MOJIb30BAHUSI )KAJIBIM IIOMEIIIEHUEM U T. II.

OCHOBOI 00513aTEILHOTO COYUYACTHSI MOKET CIIYXKUTh XapakTep 00beKTa cropa:
paccMOTpeHue jiena o MpaBe COOCTBEHHOCTH, ITpaBe HACIEAOBAHUS OJHOTO JIUIIA, 3a-
BHUCHUT OT yYCTAHOBJICHUS TIpaB JPYTUX JIMIl Ha TOT )K€ OOBEKT, 4TO OO0YCIOBIMBACT
HaJuyue 00s13aTeIbHOTO0 COYYacTHs 10 TaKOTO Pojia JeiaM.

dakyJbTATHBHOE COyYaCTHE — COydYacTHe, KOTOPOE BO3HHUKAET MO yCMOTpe-
HUIO cyna. B 3ToM ciiydae jiena coydacTHUKOB MOTYT CIYIIAThCs pa3fiebHO, YTO HE
MOBJIMSET Ha 3aKOHHOCTH BBIBO/IA, K KOTOPOMY MTPUXOIUT CY/I.

Coy4JacTHHUKH TIOJIb3YIOTCS TTpaBaMU U HECYT 00S3aHHOCTH CTOPOH B MPOIIECCE.
Ha nux pacnpoctpanstorcs obmue (ct. 35 I'TIK) u cnenmansusie (ct. 39 T'TIK) npasa
CTOpOH. BMecTe ¢ TeM COy4yacTHUKH B IPaKJaHCKOM Ipoliecce 00J1aatoT JOMOTHH-
TEJIHHBIMH MPABAMH U HECYT JIOMOJIHUTEIbHBIE 0053aHHOCTU. Tak, K JOMOJTHUTENb-
HBIM IIPaBaM MOXXHO OTHECTH CJIeIYIOIIee:

1) cornacHo 4. 3 cT1. 40 I'TIK P® coy4acTHUKM MOTYT OPYYUTh BEJCHUE Aeia
OAHOMY U3 coyyacTHUKOB. [lanHoe mosoxenue ['TIK P® umeer BaxkHOE mpakThye-
CKOC 3HA4YCHUE, IOTOMY YTO Y4acTHE Ha CTOPOHE MCTIAa MM OTBETYHMKA HECKOJBKHX
JIUIL CYIIECTBEHHO YCJIOXKHSET BEJICHHE Mpoliecca, KOO BBIHYXKIAET Cya (CYIbl0) ro-
BOPHUTH C KKJBIM W3 COYYaCTHHUKOB 00 OJIHOM M TOM K€, BBISCHATH OJIHU U TE€ JKC
00CTOSATEIHLCTBA, UMEIOIIME 3HAUCHUE TS JIeTIa;

2) KaXIbld COYYaCTHUK JIEUCTBYET B MPOIIECCE CAMOCTOSTEIBLHO MPOTUB JPY-
rOM CTOPOHBI M HE3aBUCUM B CBOUX JAEHUCTBUAX OT coy4yacTHUKOB. Hampumep, K.
MPEABSIBIII UCK O MPU3HAHUYN HEJACHUCTBUTEIBHBIM JIOTOBOPA MPUBATH3AIMN KBApTH-
PBI, COTJIACHO KOTOPOMY OTBETYHIIA IPUBATU3UPOBAa KBApTUPY 0€3 COTIacusi UCTIa
(uctenr U oTBETYUK — CynpyrH). COOTBETYMKOM 10 JIETy BBICTYIAJa aJIMUHUCTPAITUS
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COOTBETCTBYIOILLIETO Tropoja. B mporecce ciaymaHus aena aiMHUHHCTpaUus ropoja
ucK npu3Haia, K. He mpu3Hana uck. AHaAJIOrMYHBIM 00pa30M KaXKIbli U3 COy4acTHH-
KOB BIIPaB€ I10JIaBaTh CAMOCTOSTEIbHbBIE X0/1aTAICTBA U COBEPIIATH UHBIC ICHCTBUSI.

Ocoodennocmuro cyoebH020 peuwieHus npu NPoUeccyaibHOM COY4aACMUU SB-
JSI€TCS TO, UTO CyA (Cyllbs) BBIHOCUT HE OTACJIbHBIC PEUICHUs MO KaKIOMY COy4acT-
HUKY (Ka)KJJOMy PacCCMOTPEHHOMY TpeOOBaHHIO), & OJIHO PEIICHHUE, B KOTOPOM JIaeTCs
OTBET Ha KaXIbIil UCK (MCKOBOe TpeboBaHue). [Ipuyem eciu peiieHre BHIHOCUTCS B
M0JIb3y HECKOJIbKUX MCTILIOB, CYJ (Cy/bs) YKa3bIBa€T B PEIICHHUH, B KAKOW J0JIE€ OHO
OTHOCUTCS K Ka)KJOMY COHMCTILY, JIUOO YKa3bIBaE€T, YTO NMPaBO B3BICKAHUS SIBISETCS
comupapabM (4. 1 ct. 207 I'TIK P®). B ciy4asx BeIHECEHHS PEIICHHS CyAa MPOTHB
HECKOJIbKMX OTBETYHMKOB CYZ (Cy/Absl) TAKKE YKa3blBa€T B PEIICHHH, B KAKOW J0JIe
KaXXIBIA U3 COOTBETYMKOB 00sI3aH BBITIOJHUTH 3TO PEUICHHE, MM YKa3bIBAET, YTO UX
OTBETCTBEHHOCTh conujapHa. OgHako B JI0OOM cllydae Ha OCHOBAaHUU CYJEOHOTO
pELICHUs UCTIOJIHUTENbHBIE JIUCThI MOTYT OBITh BBIAAHBI Ka)KJJOMY COUCTILY WJIU B OT-
HOILIEHUH Ka)KJI0I0 COOTBETUHKA.

4.3. TpeThbHu JIMLiA B rPaXKAaHCKOM IIpoliecce

OGBIMHO B TPaXKIaHCKOM MPOLECCE BHICTYHAIOT JBE CTOPOHBI C IPOTUBOIIO-
JIOKHBIMH MHTEPECAMHU — UCTEL[ M OTBETUYHK, KAKIas U3 KOTOPHIX OTCTAUBAET CBOIO
npaBoTy. OHAKO B PAE CIyd4aeB IPOLECC YCIOKHAETC, U MOMUMO CTOPOH B HETO
BCTYIAIOT [0 CBOEH MHUIIMATHBE WM MPUBJICKAIOTCA IPAXJaHE U IOPUIMIECKHE JIU-
11, 3AMHTEPECOBAHHBIE B PAa3PEICHMU TPaXKJAHCKOTO aena. VIHTepechl IpUBJIeKae-
MBIX B HPOILECC JIMIl HE BCErJa COBIAJAIOT C MHTEPECAMH CTOPOH, IIOSTOMY OHH
HA3bIBAIOTCS TPETHHMHU .

XapakTep 3aUHTEPECOBAHHOCTU TPETHHMX JIMI[ MOXKET OBITH pasauuHbiM. Ilo-
3TOMY 3aKOH BbIJeJIsIeT:

— Mpembux Uy, 3aACIAIOUUX CAMOCMOIMENbHbIE MPEbOBAHUA ONMHOCUMENbHO
npeomema cnopa,

— mpembux Y, He 3aAEIAUUX CAMOCMOAMELbHbIX MPebOaHULl OMHOCU-
menbHO npeomema cnopa.

JIJIs1 TPEThUX JIMIL XaPAKTEPHBI CJIeAy0HIie IPH3HAKH:

1) TpeThM UL OTHECEHBI 3aKOHOM K JIMIIAM, YYaCTBYIOUIUM B JIEJIE, YTO OIIpe-
JeNseT UX MPaBOBOE MOJI0KEHUE U COBOKYITHOCTD NPAB;

2) TPeThbHU JIUIA UMEIOT OINPEJEIEHHYIO CTENeHb 3aMHTEPECOBAHHOCTH B UCXO-
ne nena. Hanpumep, TpeThe JIUIO ¢ CAMOCTOSTENBHBIMA TPEOOBAHUSAMH 3asBJISET Ca-
MOCTOSITENbHBIC TPeOOBAHMS Ha IPEAMET CIOPA, @ TPEThE JIULO 0€3 CAMOCTOSTEIb-
HBIX TPeOOBaHMI Ha MPEIMET CIIOPa 3aUHTEPECOBAHO B UCXOJE JENA, IOTOMY YTO K
HEMY BIIOCJIECACTBUM BO3MOKHO IPENbABUTH PErPECCHBIN HCK;

! KoBanenko A.I'., MoxoBa A.A., ®uaunmosa I1.M. Vka3. cou. C. 64.
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3) peuieHue no Jey 3HAYUMO JJISl TPETHUX JIMI], HO 3TO 3HAYEHUE 3aBUCUT OT
BUJIA TPETHUX JIULL:

— JJI TPETHETO JIUIA C CAMOCTOSATEIbHBIMU TPEOOBAHUSIMU PEIICHUE COJCPIKUT
OTBET Ha 3asBJICHHBIC NIPUTS3aHUS HA IPEAMET CIIOPA;

— JUIsl TPETHETO JIHIla 0€3 CaMOCTOSTENbHBIX TPEOOBAHUI pEIlICHUE Cya UMEET
MPEIOININATBHOE 3HAYCHHC;

4) uHTEepeChl TPETHUX JIUI] HE COBIAJAIOT C HHTEPECAMU MePBOHAYAIBHBIX UCT-
I[OB U OTBETUMKOB,;

5) TpeThM JIMIIa BCTYMAOT WIM NPUBJIEKAIOTCA B HAYATHIA T'PaXXIAHCKUW MPO-
necc. TpeTbe IO, 3asIBIsIs CAMOCTOSITENIbHBIE TPEOOBAHMSI OTHOCUTEIBHO MPEIMETa
CIopa, BCTYNAaeT B HAYaThIi MPOLECC MyTEM MOJAaYu UCKA. TpeTbe JuIo, HE 3asBIIs-
IOLLEE CAMOCTOSITENIbHBIX TPEOOBAaHUN OTHOCUTEIBHO MPEIMETA CIIOPA, PUBIIEKAECTCS
CyJIOM B Ka4€CTBE TAKOBOIO.

Takum oOpa3om, Jinila, BCTYIAIOIINE B YK€ HAUABIIUUCS TPOIECC JUIS 3alUTHI
CBOMX CYOBEKTHBHBIX MPAB U MHTEPECOB, HE COBMAJAIONIUX C MIpaBaMU U MHTEpeca-
MU CTOPOH, Ha3bIBAIOTCSA TPETHUMM JINIAMH.

Tpemvu nuua, 3asaenauiue camocmosmenbHvle mMpedoBaHus OMHOCU-
menvHO npedmema cnopa:

1) saBysitoTCS CyOBEKTaAMU CIIOPHOTO MaTEPUAILHOTO TPABOOTHOIICHUS;

2) BCTyHaroT B Ipoiiecc J00poBoibHO. [IpuHYyIUTEIbHOE TPUBJICUEHUE K CY-
NeOHOMY pa30upaTesbCTBY JIAaHHOTO BHUAA TPETHErO JIMIA HE JOMYCKAeTCSd B CUITY
IPUHIMIA AUCTO3UTUBHOCTH. OJIHAKO CyJ B MOPSJIKE MOATOTOBKHU Ji€ia K Cy/Ie0HOMY
pa3oUpaTeIbCTBY MOXKET PEKOMEHJIOBaTh KOHKPETHBIM JIMIIaM BCTYNHUTh B CYIIE-
CTBYIOLIMH NpPOLECC B KA4yeCTBE TPETHEro JIHMIA, 3aSBIIAIOIIETO CAMOCTOSTEIbHBIC
TpeOOBaHMS OTHOCUTENBHO MPEAMETA CIOPa;

3) BCTynaroT B MPOILIECC IMMyTEM MOIa4M UCKOBOTO 3asIBJICHUS;

4) BCTYIaOT B HAYATHIN MPOIECC A0 BHIHECEHUS PEIICHUS 110 JEIY;

5) MOTYT TIpeTeH/I0BaTh Ha BECh MPEIMET CIOpa WJIM Ha €ro 4acTh. B mpuBe-
neHHoM npumepe KynapsiBiieBa npeTeHaoBaia Ha BECh MPEIMET CIopa;

6) UMEIOT UHTEPECHI, KOTOPbIE MTPOTUBOCTOSAT, KaK MPABUIIO, 0OEMM CTOPOHAM
WJIM MOTYT NMPOTUBOPEYUTH OAHOM U3 CTOPOH. B Halllem mpumMepe UHTEPECH! TPETHETO
JU1a TPOTUBOCTOSIIN U UCTILY, U OTBETUUKY;

7) 3asBISIOT TPeOOBAHUS HA TOT e MPEMET CIIOPa, YTO U CTOPOHBI B TIPOIIECCE.

Hanpumep, cyn paccmarpuBaer uck MBanoBa x MBaHOBOM 0 pasnene aoma,
HaXOJSIIErocs Ha rnpase oouel coocrBeHHocTH. [locie Havana ciymanus aena Math
NBanoroit — KyapsiBiieBa oopaiiaeTcsi B CyJ ¢ 3asiBJICHUEM, YTBEpXKAasi, 4TO JIOM SIB-
JISIeTCs €€ COOCTBEHHOCTHIO U OBLIT MTOCTPOCH Ha €€ JeHbI'U. J[0Ub U 34Th BCEIUIINCH B
JIOM T03K€e, He 00J1a71at0T TPaBOM COOCTBEHHOCTH Ha HETO.

OuyeBHIHO, YTO UCTIOM MO Aeny siBisercs MBaHoB, oTBeTunkoMm — lIBaHOBa.
HNutepecel KynpsBueBori HE COBNANAOT HA C MHTEPECAMH MCTLA, HU C UHTEpECaMu
oTBeTunKa. KyapsiBiieBa BBICTYMAET TPETHUM JIMIIOM, 3aSIBJISIOIIMM CaMOCTOSITENb-
HbIE TPEOOBAHUS OTHOCUTENIHHO MIPEAMETa cropa. PaccMoTpuMm Ha TaHHOM TIpUMepe
YEPTHI TPETHUX JIHI], 3aSBISIONIUX CAMOCTOATEIbHBIE TPEOOBAHUS HA TIPEIMET CIIOPA.
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Tpemovu nuua, He 3aA61A10UW4UE CAMOCHOAMEILHBIX MPEOOBAHUI OMHOCU-
menbHO npedmema cnopa:

1) He ABIAIOTCS CYOBEKTOM CIOPHOIO MAaTepUaIbHOTO MPABOOTHOLIEHUS, CY-
HIECTBYIOIIETO MEXIY HUCTIIOM M OTBETUMKOM. Tak, B HallleM IPUMEPE UCTEIl U OT-
BETUHK CBS3aHbl MATEPUAIBHO-TIPABOBBIM OTHOLIEHHUEM [0 BO3MEIICHUIO TPUYNHEH-
HOT'O BpP€/1a, OTBETUMK U TPETHE JHUIO — TPYIOBBIMHU MPABOOTHOLICHUSIMU;

2) MEeX]ly HUMU Y MIPOTUBOIIOJIO0KHON CTOPOHOM HE CYIIECTBYET MaTEPUAIbHO-
IIPABOBBIX OTHOILLIEHHUM, TPETHH JIMIA IEUCTBYIOT B MPOLIECCE CAMOCTOSITEIBHO;

3) ocHOBaHME HMX y4yacTus B €€ — MaTepUaJbHO-IIPaBOBasi 3aWMHTEPECOBAH-
HOCTb. DTa 3aMHTEPECOBAHHOCTh YaCTO 0OYCJIOBIIEHA BO3MOXXHOCTBIO MPEIbABICHUS
PErpeccHOro ucka.

Hanpumep, u3 rapaepob6a MHCTUTYTa YKpaJeHO mnanbTo. Mctimom sBnsercs
rpakIaHUH, YbE€ MNAIBTO YKPAJIH, OTBETYUKOM — COOTBETCTBYIOWIAS OpraHU3aLMs.
TperbuM nUIIOM, HE 3aSBISIOMIMM CAMOCTOSTEIBHBIX TPEOOBaHUII OTHOCUTEIBHO
npeaMera cropa, — rapaepoomuk. Ecnu uck rpaxkaanuHa OyJaeT yAOBIETBOPEH, Op-
raHu3alys BIIpaBe MPEIbsIBUTh UCK rapAepoOIIuKy. 3aMHTEPECOBAHHOCTb TPETHErO
JuIa MOKET ObITh OOYCIIOBJIEHA U APYTUMHU OOcTOosATenbCcTBaMU. Hanpumep, B aenax
O B3BICKAHUM AJIMMEHTOB, €CJIA C OTBETYMKA YK€ B3BICKMBAIOTCS AJIMMEHTHI Ha CO-
JepKaHue APYTUX JIML, TO TH JMLA IPUBJIEKAIOTCS K y4acTHIO B Jeie. Takou moj-
X071 00YCIJIOBJIEH TEM, UYTO €CJIM UCK OyJIeT YyAOBIETBOPEH, TO YMEHBUIUTCS CyMMa,
B3BICKMBAEMasl HA UX COJEPIKAHUE;

4) pelieHue cysia UMEET JUJIsl HUX MPEIOIUIHAIBHOE 3HAUEHHUE JIsl pACCMOTpe-
HUSI pETPECCHOr0 TpeOOBaHUs, T. €. (DAKThI, YCTAHOBJIECHHBIE B PEIICHUHU 1O TIEPBOMY
JIeJTy, HE MOJJIEkKAT HOBOMY J1IOKa3bIBAaHUIO.

Bcerymienne tpeTbero nauua B MpoOLECC JOMYCTUMO O BBIHECEHMS CYAOM pe-
HIEHUS 110 JENTY.

[IpaBa TpeThUX JIHILI, HE 3aSIBISIOMIUX CAMOCTOATEIbHBIX TPEOOBAHUN OTHOCH-
TEJIBHO IIpeIMeTa CIopa, y»Ke, 4eM IpaBa CTOpOH. Ha 3Tux Tpersux Juil pacrpo-
CTPaHSFOTCS JIMIIL OOIIKE MpaBa Juil, yuacTByronmx B aeie (ct. 35 I'TIK PD).

4.4. YyacTve NpoKypopa B rpaKJaHCKOM mpoliecce

[IpaBoBOI OCHOBOM ydacTHsl MPOKYpOpa B IPa)KAAHCKOM IPOLIECCE SBIISIIOTCS
cT. 45 I'TIK PO, 3akon P® «O mpokyparype PD», npyrue ¢enepanbHble 3aKOHBI,
IpeayCcMaTPUBAOIIME BO3MOKHOCTh YYaCTHsI IPOKYpOpa B TPAXKIAHCKOM IIPOLIECCE.
[Ipy BBIMOJIHEHUH CBOMX AOJKHOCTHBIX OOS3aHHOCTEH COTPYAHUKH MPOKYpaTyphl
TaKX€ PYKOBOJICTBYIOTCSA MPUKA3aMH W UHBIMU MHCTPYKTHUBHBIMHU YKa3aHHUSIMU, UC-
XOIAIINUMU U3 [ 'eHepanbHON POKYPATYPHL.

JlelicTByIOIIEE 3aKOHOIATENBCTBO YCTAHABIMBACT ABE (DOPMBI YUACTHS MPO-
KYpopa B I'PaKIaHCKOM Ipouecce:

1) oOpaiiieHHe B Cy/1 C HICKOBBIM 3asiBIICHHEM, 3asBJICHUEM (ITPEICTABICHUEM);

2) BCTYIUIEHUE B MPOLIECC, HAYABILIMICS IO HHULMATUBE APYTHUX JUL, IS JaUU
3aKJIOYEHHUS 110 JIEITy.
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OOpamenue B cy1 NepBOil MHCTAHIMHU OCYLIECTBIISIETCS PAHOHHBIMU MPOKY-
popamu (MX 3aMECTUTEISIMU WM TMOMOIIHHUKAMM) IIyTEM HPEIbSIBICHHUSI HCKOBOTO
3asiBJICHUS JTUO0 3asIBICHMUSL.

B cootBercTBHM cO CT. 45 T'TIK P® nipokypopsl BIipaBe MPEABSIBIAT UCKHU:

- B 3alIUTy MpPaB U CBOOOJ rpakaH, KOTOPbIE 110 COCTOSTHUIO 3[I0POBBS, BO3-
pacTy, HE1EeCIIOCOOHOCTU U MHBIM YBaXXUTEJIbHBIM MPUYMHAM HE MOTYT JIMYHO 00-
paTUThCSA B CYJ;

- B 3amuTy uHTEpecoB Poccuiickoil denepanuu, cyobekToB Poccuiickoit Pe-
Jiepalii ¥ MyHUIIMTIAIBHBIX 00pa30BaHuUM;

- B 3alIUTYy MpaB CBOOOJ M 3aKOHHBIX MHTEPECOB HEOMPEACICHHOTO KpyTra JIUI]
(HampuMep, Koraa TPeOYIOMMN pa3pelieHus] CIop 3aTparuBacT MHTEPECH PETHOHOB,
3HAYUTEJIbHOM YacTH HACEJECHHs WM KPYNHBIX TPYAOBBIX KOJUIEKTHBOB JHOO KOrja
HE0O0XOAUMO MPHU3HATH HEIEHCTBUTEIBHBIM MPOTUBOPEUALINI 3aKOHY TIPABOBOH aKT).

IIpenpsaBiisis UCK B 3alUTY IIpaB APYIUX JIML, IPOKYPOP MOJIB3YETCs IIpaBaMu
U 00513aHHOCTSIMU, ITPEIOCTABICHHBIMH CTOPOHE.

[Ipokypopy MOKeT ObITh OTKa3aHO B MPUHSATHUN UCKOBOT'O 3asBJICHUS (3asiBiie-
HUS), €CIM Y JIMLA, B MHTEpecax KOTOpPOro MpeabsABIIEH UCK, HET MpaBa Ha oOpariie-
HUE B CcyJ (HampuMmep, eciiu MOJAHHbIM UCK HEMOABEIOMCTBEHEH Cy Iy OOIIeH ropuc-
JTAKITAN ).

[Ipu oOpaiieHuu B CyJ B 3alUTy NpaB JIPYrUX JHI, UHTEPECOB IPOKYpPOP
OCBOOOKIA€TCS OT YILJIAThI TOCIIONUTNHBI.

[IpenwsaBisis uck B 3amuTy MHTEpecoB Poccuiickoit ®denepainuu, cyObEeKTOB
Poccuiickoit denepanuu, MyHULIUIAIBHBIX OOpa30BaHUWN WM B 3aIUTY IpaB He-
ONpEeNEICHHOr0 Kpyra JuL, MPOKypop 00s3aH yKa3aTh, B YEM KOHKPETHO 3aKjoya-
IOTCSI X MHTEPECHI, KAKOE MPABO HAPYIIEHO, a TAKXKE COCIAThCS HA 3aKOH, MpENy-
CMaTpHUBAIOIINKA CcIOCOOBI 3alUThl ATUX HHTEepecoB. (I1o oOmemy npaBuity mnpu 00-
pallleHuu B CyJ oOLIel IOpUCIUKLINN He TpeOyeTcsl cebliaThes Ha MOJIeKAIIUN pH-
MEHEHHUI0 HOpMAaTUBHBIN akT). [IperbsaBisas uck B 3alUTy MpaB U CBOOO rpaskJaHU-
Ha, MPOKYpOp MOJKEH OOOCHOBAaTh HEBO3MOYKHOCTH MpPEIbSABICHUS HCKa CaMUM
rpaxaadHuHoM. [Ipu 3TOM MPOKYpOpOM JOJIKHBI OBITH IMpPENCTaBICHBI JOKa3aTelslb-
CTBA, MOJTBEP:KIAIOIIUE HEBO3ZMOKHOCTh CAMOCTOSATEIBHOIO O0paIlIeHHs TPpaXaaHN-
Ha B cya. [IpaBo OLICHKM yBa)KUTEJIBHOCTH IIPUYMH, 10 KOTOPBIM I'PaKIAHUH CaM HE
MOKET oOpaTUTbCi B CyA, NMPUHAAICKUT cyny. HecoOmtoneHue BbllIeyKa3aHHBIX
TpeOOBAaHMI BJIEYET OCTABJIEHHE MCKOBOIO 3asiBICHUS MPOKypopa 0e3 aBmxeHus. Ha
onpeaeneHue cyaa 00 OCTaBICHUH HUCKOBOTO 3asiBJICHUsI O€3 IBMXKEHHS IPOKYPOPOM
MO>KET OBbITh MOJJAHO YaCTHOE MPEJICTABIICHNUE.

3akoH TpeOyeT, yToObI JINIIO, B UHTEPECAX KOTOPOTO HAYATO JAEJI0, N3BEIaIOCh
CyJIOM O BO3HUKIIIEM IPOLIECCE U YUYACTBOBAJIO B HEM B KAYECTBE MCTIIA.

[Ipokypop HE CBsA3aH CBOEH NMEPBOHAYAIBHOW ITO3ULIMEN U MOXKET OTKa3aThCA
OT HMCKa, €CJIM MPUJET K BBIBOAY O TOM, UTO 3asiBJICHHbIE UM TPEOOBaHUS HE3aKOHHbI
U HeoOocHOBaHHBI. OJHAKO TaKOM OTKa3 HE JIMILNAET MCTIA IpaBa TpebOOBaTh pac-
CMOTpPEHUS JIeJ1a 110 CYIIECTBY. /(€110 MOMIEKUT NMPEKPALLEHUIO TOIBKO B TOM Cllydae,
€CJIM UCTEIl TAK)Ke OTKaKETCS MOJIIepKUBATh TPEOOBAHUS MTPOKYpOpa.
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He sBrisisich CyOBEKTOM CITOPHOTO MPABOOTHOIIEHUS, TPOKYPOP HE MOXKET 3a-
KJIIFOUUTh MUPOBOE corjameHue. 11o 3Toi e npuunHEe K HEMY HENb3d NPEAbSIBUTH
BCTPEUYHBIN UCK.

Beryniienue B npouecc, HAaYABIIKICH 10 HHAUIMATHBE APYIrUX JHI, B Ie-
JIAX Ja4YM 3aK/JII0YEeHHS 110 JeJIy.

B cootBercTBUM € 4. 3 cT. 45 ['TIK P® npokypop 0TKEH BCTYATh B MIPOLECC
U J1aBaTh 3aKJIIOYEHUE IO JIeJaM O BBICEJIEHUHU, O BOCCTAHOBJICHUHU HA paboTe, O BO3-
MEILEHUH Bpe/ia, TPUUMHEHHOIO KU3HU WJIM 3JI0POBBIO, & TAaKXKE B MHBIX CIydYasXx,
npenycmoTpeHHbix ['TIK PO u npyrumu denepanbHbIMHU 3aKOHAMHU.

B mopsiake oco6oro mpousBoaACTBa, B cOOTBeTCTBHH ¢ TpeboBanusmu ['TIK PO,
ydacTue MPOKypopa 00s3aTeabHO MO JefiaM O MPUHYAUTEIbHOW TOCHUTAIM3ALNN
rpakJIaHUHA B TICUXUATPUUYECKUI CTAllMOHAP; O MPU3HAHUM TpakJIaHUHA OE3BECTHO
OTCYTCTBYIOIIMM HJIA 00 OOBSABIECHUU IPakIlaHUHA YMEPIIUM; 00 OrpaHUYEHUN JIee-
CIIOCOOHOCTH TpaxKJAaHWMHA WM O TNPHU3HAHWU TpakIaHWHA HEIEEeCIOCOOHBIM; 00
OTpaHUYCHHUH WIH JIMIIEHUU HECOBEPILIEHHOJETHETO OT 14 1o 18 neT mpaBa camocTo-
ATEILHO PACHOPSKATHCA CBOMMU JI0XO0JIaMU; 00 OOBSIBICHUU HECOBEPIICHHOJIETHETO
MTOJTHOCTBIO JISeCIIOCOOHBIM; 00 YCHIHOBIICHUH (yI0UYEepEHUH ) peOeHKa.

HeobxoaumocTh yyacTusi IpoKypopa Mo JiejiaM, BOZHUKAIOIUM U3 CEMEMHBIX
MIPaBOOTHOIIEHUH, TipeaycMoTtpena ct.ct. 70, 72, 73, 140 Cemelinoro konekca Poc-
cutickoil denepannn, B 4YaCTHOCTH, 3TO KAacaeTcsl NNl O JIMIICHUU POAUTEIBCKHUX
npaB, 00 OrpaHUYEHUU POJUTEIILCKUX TpaB, O BOCCTAHOBJIECHUU B POAUTEIHCKHUX
npaBax, 00 OTMEHE YCHIHOBJICHUSI peOCHKA U HEKOTOPBIX JPYTUX KATErOPHUAX JE.

B cBoeM 3akiroueHUM TpOKYpOp BBICKA3bIBAETCSI O 3aKOHHOCTH U 00OCHOBAH-
HOCTHU MCKOBBIX TPEOOBAHUM U JIeNIa€T BBIBOJ O TOM, KaK CyAy HaJJICKUT Pa3pelIUTh
JAHHOE JIeN10. 3aKJIF0UeHUe HOCHUT JJIA CyJla peKOMEHJaTeNbHbIi xapakTtep. Ero 3a-
CIIyIIMBAaHUE MTPOUCXOAMT MOCIE UCCIEAOBAaHUS BCEX J10KA3aTEIbCTB MO JIETy.

B npyrux cranusx rpaxaaHCcKoro mnpouecca npoKypopy NpeiocTaBIeHO NpaBo
MIPUHECEHUS TPEICTABIICHUS HA MPUHATHIC HIDKECTOSIUMU HHCTAHIIUSAMU CY/IeOHBIC
MOoCTaHOBJIEHUs. [IpuduemM MpoKypop MOKET MPUHECTH MPEACTABICHUE MPHU YCIOBHUU
TOTO, YTO OH ObUT y4acTBYIOIIUM B JAHHOM JIeJI€ JIUIIOM, HE3aBUCUMO OT TOTO, MPH-
CYTCTBOBAJI JIM OH B 3aCE€IAHUU CYy/1a IEPBOM MHCTAHIIUU WUJIU HET.

B uwactHocth, B 1. 3 UHpopmanmonHnoro nuckMa ['eHepanbHON IPOKYypaTyphl
Poccutiickoit @eaepanuu ot 27.01.2003 «O HEKOTOPBIX BOIpOCcax y4acTHUsl MPOKYpPO-
pa B TPa)KJaHCKOM TIPOIIECCEe, CBSI3AHHBIX C MPUHSATUEM U BBEJCHUEM B JICHCTBUE
['TIK P®»! nano cienyromee pa3bsiCHEHHE: €CIIM IPOKYPOP 10 KAKMM-IMOO0 NpPHYH-
HaM peajibHO HE Y4acTBOBAJ B CyJie IEPBON MHCTAHIIMU, XOTS JOJKEH ObLI y4acTBO-
BaTh B cuiy cT. 45 I'TIK P®, on B cootBercTBHUM €O CT.CT. 34 1 35 I'TIK P® sBnsiercs
JIMIIOM, YYaCTBYIOIIMM B J€Jie, U BIIpaBe 00KajoBaTh Cy/1e€OHbIE MOCTAHOBJICHUS 10
ATUM JieJIaM MyTeM BHECEHUS aleUISIMOHHBIX U KAaCCAIIMOHHBIX MPEACTaBICHUMN, a
TaKXe J1aBaTh 3aKJIFOUCHUS B 3aCE€JaHUU Cyla KACCAllMOHHON MHCTAHIINU.

! Unopmanmonnoe mucsmo I'enepanbroii mpoxypatypst Poccuiickoit denepamuu ot 27.01.2003
«O HEKOTOPBIX BOIPOCAX YYaCTHs MPOKYpopa B IPa)kJaHCKOM IPOLIECCe, CBA3AHHBIX C MPUHATHEM
u BBenenneM B jaeiicteue ['TIK P®y // CIIC «Koncynsrantlmrocy.
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OcHOBaHUSIMH Yy4YacTHUs MPOKYPOPA B MPOLIECCE SBISIOTCS:

IIpsimoe yka3aHue 3aKOHA.

3akoH Poccuiickoit @enepannn «O mnpokyparype Poccuiickoit @eneparum»
YCTaHOBWJI, YTO B Cllydyae HapylIeHUs IMpaB U CBOOOJ YelOBEeKa W IpakJlaHWHA, 3a-
IIMIIAEMBIX B MOPSAKE TPa)kAaHCKOTO CyJIOIPOU3BOJICTBA, KOT/Ia MOCTPAIaBIINM 1O
COCTOSIHUIO 3[I0POBBSI, BO3PACTy WJIM UHBIM IPHUYMHAM HE MOYKET JJUYHO OTCTAUBATH B
CyJle WM apOUTPaKHOM CyJi€ CBOM MpaBa U CBOOO/IbI; WIIM KOT/la HAPYIIIEHBI MIpaBa u
CBOOOIBI 3HAYUTEIHLHOTO YHCJIa TPAKIIaH; MO0 B CHUIy MHBIX 0OCTOSTEILCTB HAPY-
nieHrue npuodpeno ocodoe oOIIeCTBEHHOE 3HAYEHUE, TPOKYPOP MPEAbSBISET U MO-
JNEpKUBACT B CyJe WIM apOUTPa)KHOM CyJ€ HCK B HHTEpecax IOCTpagaBIINX
(ct.cT. 45, 46 I'TIK PD).

3aKOH TakKe MPSAMO yCTaHABIMBAET 00s3aTeNIbHOE y4acTUE MPOKypopa B pac-
CMOTPEHUHU OTIEIBHBIX KaTeropuil aei (o JIMIIEHUH POAUTENIbCKUX MpaB, MO JiejiaM
00 ychIHOBIIEHUH (yI04epeHUn) peOeHKa U Jp.

BenomcTBeHHBIE MPUKa3bl KOHKPETUZUPYIOT OJTHOMOUMS ITpokypopa. Tak, [1pu-
ka3 ['enmpokyparypsl Poccun ot 10.07.2017 Ne 475 «O06 obecrnieueHUN ydacTHs IIPOKY-
POPOB B IPAXKITAHCKOM ¥ aIMHHUCTPATUBHOM CYIOIPOU3BOIACTBE»! TpeOyeT OT MPOKY-
POPOB MPUHUMAThH 00s3aTENIFHOE y4yacTue B CyJ€OHOM pa3OMpaTenbCcTBE, €CIM TaKoe
y4acTue NpeyCMOTPEHO 3aKOHOM, MPU3HAHO CYJIOM, IO JIeJaM O BBICEJIIEHHH, BOCCTa-
HOBJICHUH Ha paboTe, BO3MEILIEHUH Bpe/ia, MPUUUHEHHOTO KU3HU WK 370POBBIO U JIp.

NuauumnaTusa npokypopa.

Tak, u. 1 ct. 45 I'TIK npexycmaTpuBaeT mpaBo IpOKypopa 0OpaTUTHCS B CY[ B
3aIUTY MpaB, CBOOO U 3aKOHHBIX UHTEPECOB TPaXKJaH, HEOMPEACICHHOTO KpyTa JIUII
uinn uHrepecoB Poccuiickoit @enepannn, cyobektoB Poccuiickoit denepanuu, My-
HULUMATBHBIX 00pa30BaHUM.

[ToBogamu AJist ydacTusi MpoKypopa MOTYT ObITh oOpaleHus (MMCbMEHHBIE U
YCTHBIC) TPaXKJaH, MPEACTaBUTENICH COOTBETCTBYIOIIMX OPraHOB, ITyOJIMKAIUU B
cpencTBax mMaccoBoil mHpopMmanuu u T. A. [Ipu npuHaTHM pemieHus o0 ydyacTuu B
TPaXKIAHCKOM JeJie MPOKYPOPBI OOBIYHO UCXOJAT U3 MX aKTyallbHOCTH, CJIOKHOCTH,
OOLIECTBEHHOT'O 3HAaYECHUS JIeIa.

HNuvnuaTusa cyaa.

[Ipu oTCyTCTBMUM 3aKOHOJATEIBHOIO YKa3aHUs Ha y4yacTHUE MPOKypopa B pac-
CMOTPEHUU OIPEJEIECHHBIX KATETOPUIN Ipa)K JaHCKUX JIEJ CYJl MOKET IPUBJIEYD €r0 K
y4acTHIO B JieJie IO CBOel mHunuatuBe. [IpuBiedeHne npokypopa K y4acTHIO B Jielie
OCYIIIECTBIISIETCS MTyTEM BBIHECEHUS OTNPEIEICHUs, KOTOPOE SIBISETCS 00513aTeIbHBIM
1151 Ipokypopa. [Ipu HesBke nMpokypopa B cye0HOe 3aceiaHue Cy/1 BIpaBe:

a) OTpearupoBaTh Ha MOBEJACHUE TPOKYPOPa YACTHBIM OMPEICIICHUEM;

0) OTJIOXUTH AEJO CIAyIIaHUEM;

B) pacCCMOTpPETH ero 0e3 yuacTusi IpoKypopa.

[Ipokypop MOXKET OBITh MPUBICYCH K YYACTHIO B JIeJie 10 WHUIIMATHUBE HE
TOJIBKO CyJla TIEPBOM MHCTAHILHUH, HO U CY/IOB, PACCMAaTPUBAIOLIUX JI€JIO B MOPSIKE

! IMpuxas F'ennpoxyparypsl Poccuu ot 10.07.2017 Ne 475 «O6 obecnedeHur yqacTus poKypopoB
B I'PaX/1aHCKOM U aIMUHUCTPATUBHOM CYZIOINpPOou3BoicTBe» // 3akoHHOCTh. 2017. Ne 10.
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Kaccamuu 1 Cy1e0HOTO Haa30pa OO0 PEIIaroIiX BOMPOC O BO30OHOBIEHUH Jieia 10
BHOBb OTKPBIBIIMMCSI OOCTOSITEILCTBAM.

Teoperndecku MPOKypoOp MOKET HHUIIMUPOBATH TPAXKIAHCKOE JIENIO JIF00OM KaTe-
ropud. Ho npu 3TomM 0oH 00s3aH 00OCHOBATh YBAKUTEIHLHOCTh MPUYMH, 10 KOTOPHIM
rpaXJIaHUH HE MOXKET JIMYHO MPEIBbSIBUTh UCKOBOE 3asiBICHUE B CY[, JIMOO yKa3aTh, B
YeM COCTOMT HapyILIEHUE MHTEPECOB HEOMPEAEIEHHOro0 Kpyra ymn, Poccuiickont dene-
paruu, cyobekToB Poccuiickoit deaepaliny Wiv MyHUIMITAILHBIX 00pa30BaHMIMA.

4.5. Y4yacTue OpraHoB rocyapCTBeHHOM BJIACTH
Y MECTHOTI'0 CaMOyIIpPaBJI€HUA B IPaXKAAHCKOM CyA0NPOU3BO/CTBE

B cnydasx, npeayCMOTPEHHBIX 3aKOHOM, OpraHbl rOCYJIapCTBEHHOM BIIACTH,
OpraHbl MECTHOT'O CaMOYTIPaBIICHUs, OpraHU3ALK WM TpaKJaHe BIIpaBe 00paTUThCA
B CY/I C 3asIBJICHUEM B 3allIUTYy MpPaB, CBOOO] U 3aKOHHBIX UHTEPECOB JIPYTUX JIUIL 110
uX IpockOe 11OO B 3aIIUTYy IPaB, CBOOOI M 3aKOHHBIX MHTEPECOB HEOIPEIEICHHOTO
Kpyra Jul. 3asBJICHUE B 3alIUTY 3aKOHHBIX UHTEPECOB HEAECECIIOCOOHOTO MM HECO-
BEPIICHHOJIETHETO IPaK/IaHUHA B ATUX CIIy4asiX MOXKET OBITh MOJIAHO HE3aBUCUMO OT
IpOCHOBI 3aMHTEPECOBAHHOTO JIUIA UJIU €r0 3aKOHHOTO MPEICTaBUTESL.

Jluma, mopaBIIME 3asBJICHUE B 3alUTY 3aKOHHBIX MHTEPECOB APYTUX JIMII,
MOJIB3YIOTCSL BCEMU MPOIIECCYAIbHBIMU NMPaBaMU M HECYT BCE IMPOLIECCyaTIbHBIE 005~
3aHHOCTHM MCTLA, 33 UCKJIIOYECHHEM ITPaBa Ha 3aKIIOYECHHE MUPOBOTO COIJIALICHUS U
00s13aHHOCTH M0 yIUIaTe CyAeOHBIX pacxoJoB. B ciyyae oTkaza opraHoB, OpraHu3a-
IUI WK TpaXkJaH NOJJEpKUBaTh TPEOOBAHNE, 3asBJIICHHOE MU B HHTEPECAX JPYro-
ro JINIA, a TAKXXE OTKa3a MCTUA OT MCKA HACTYIAIOT IPOLECCYyaIbHBIE MOCIEICTBUS,
IIPEAYCMOTpPEHHBIE YacThi0 BTOpoi cratbu 45 ['TIK P®. Yyactue B npouecce Bblme-
HAa3BaHHBIX OPTaHOB U JIMI] UMEET CBOEH LEBI0 — 3aIlUTy MHTEPECOB HEOIPEAECIIEH-
HOTO Kpyra nuil, Poccuiickoit @enepanuu, cyorektoB Poccuiickoit deaepanun, My-
HUIUIIATBFHBIX 00pa30BaHUM, a TaKKe CYObEKTUBHBIX MPaB rPak/iaH U OpraHU3aIIHi.
OTUM UX NO3ULMS COMMKAETCS ¢ TIO3ULMEN TPOKYpopa.

[IporieccyanbHOE TONIOKEHUE JAaHHBIX CYOBEKTOB OmpeesieTcs CT.cT. 46 u 47
['TIK P®. OHu BXOIAT B COCTaB YYaCTBYIOUIUX B AEJI€ JIHL, MOJIb3YIOTCS BCEMH MPU-
HaJUISKANTUMU UM TIpaBaMU U HECYT BCE CBSI3aHHBIE C ITUM O0S3aHHOCTH.

I'TIK P® npenycmarpusaet aBe (pOpMbI 3alMTHI IPAB M MHTEPECOB APYIUX JIMIL:

1) npenbsBICHUE UCKA;

2) BCTYIUICHHE B TIPOIIECC JIJIS Ia4H 3aKIFOUCHHUS TI0 JICITy.

B o0eux opmax MoryT yuyacTBOBaTh JIMILb 'OCYIapPCTBEHHBIE OpPTraHbl U Opra-
Hbl MECTHOT'O CaMOYIIPABJICHMS, YTO KACAETCS OpraHU3aluid U TPaXKJaH — TO OHU
BIIPABE TOJIBKO MPEABSABISTH MUCKH B 3alIUTy IpPaB JPYyTUX JHUL. XapaKTepusys
nepByro GopMy ydacTHsi, HEOOXOAMMO OTMETHUTh CIEAYIollee 00CTOSATENBCTBO: B OT-
JUYHE OT MPOKYpOpa, rOCYJapCTBEHHBIE OpPraHbl U OPraHbl MECTHOI'O YIIPaBJICHUS,
OpraHu3alvy U TPa)KJaHe, BHICTYNAOIIME B 3a1UTY IIPaB JIPYTrUX JIUL, BIIPABE UHU-
IIUUPOBATh HE JIF000E TPAKIAHCKOE JIENO0, a JIMIIb MPEyCMOTPEHHBIC 3aKOHAMHU Ka-
Teropun jAen. B choydasx, mpemycMOTpeHHBIX (enepanbHbIM 3aKOHOM, TOCYIap-
CTBEHHBIC OPTaHbl, OPraHbl MECTHOTO CaMOYIIPABJIEHHUS 10 NMPUHATHS PELICHUS CY-
JIOM IIEPBOM MHCTAHLIMU BCTYNAIOT B JE€JI0 M0 CBOEW MHULIMATHUBE WJIY 110 UHULIUATUBE
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JIVII, YYaCTBYIOLIMX B JI€JIE, JUISl 1A4M 3AKJIFOYEHHS MO AETY B LUEJSIX OCYIIECTBICHUSA
BO3JIO)KEHHBIX Ha HUX 00SI3aHHOCTEH M 3alllUTHI IIpaB, CBOOO M 3aKOHHBIX UHTEPECOB
JIpyrux juil wid uaTepecoB Poccuiickont deneparuu, cyobekToB Poccutickoit dene-
paluy, MyHHUITUTIAIBHBIX 00pa30BaHUM.

B cnyuasx, nmpeaycMoTpeHHBIX (eepalibHbIM 3aKOHOM, U B MHBIX HEOOXO/IH-
MBIX CIy4asix CyJ IO CBOE€W MHUIIMATUBE MOKET MPUBJICYb K YYACTHUIO B JIEJIE TOCY-
JTAPCTBEHHBIM OpraH WM OpraH MECTHOTO CaMOYIIPABJICHUS JJIsl TOCTHXKEHUS LIEJICH,
yKa3aHHbIX B yactu nepBoi ct. 47 I'TIK P®. Yame Bcero mJis Aa4u 3aKJI04YeHUs
NMPUBJIEKAIOTCA CJIeYOUHe OPraHu3aluu:

- OTJCJBI COIOOECTICUCHHsI — IO JIeJiaM 0CO0OTO TPOM3BOJICTBA, BO3OYXKmae-
MBIM B 1I€JIIX Ha3HAUYCHUS ICHCHMU,

- OpPraHbl ONEKU M MONEYUTENICTBA — MO JEJIaM, 3aTParuBarOlINM HUHTEPECHI
JeTel U IPYTUX HEJeEeCIOCOOHBIX JIUIL;

- aHTUMOHOTIOJIBHBIM OpTaH — I10 JiejaM O 3allyTe MpaB MOTpeOuTeeH.

OO0s13aHHOCTD JaTh 3aKJIIOYEHHE IO JIeJy BO3JI0KEHA HE TOJIBKO Ha Tocyaap-
CTBCHHBIC U MYHUIMIAJIBbHBIC OPraHbl, HO U HAa JOJLKHOCTHBIX JIMI] MPOKYPAaTYpHI.
OnHaKo eciy 3aKJIIYEHHE MPOKYpOopa KacaeTcs MPeXkIe BCETO MPABOBBIX BOIPOCOB,
TO TOCYAapCTBEHHBIM OpraH (OpraH MECTHOTO CaMOYIIpaBJIEHHUS) JaeT 3aKIIOUCHHE
10 BOIIPOCAM, CBSI3aHHBIM C €0 CIECHUATIbHON KOMIIETCHIIUECH.

3aKiIroueHue TPEICTaBIsACTCs B Cy/l B MUCbMEHHOM (hopMe. OHO cocTaBiIsIeTCS Ha
OCHOBE TPEIBAPUTEIIHLHOIO M3YYCHUSI MAaTEPUANIOB Jiesia (TaK, IpU PacCCMOTPEHUH CIIO-
POB, CBSI3aHHBIX C BOCITUTAHUEM JIETEM, OPTaH OINEKHU U MOIMEYNUTEIBCTBA MTPEACTABIISIET B
CYyJl aKT 00CJIeTOBaHUS YCIOBUH KU3HU pPeOCHKA M1 OCHOBAHHOE Ha HEM 3aKJIFOUYECHHUE 10
CYILIECTBY CIOpa). 3aKIIOUYEHUE OTJIallaeTCs B 3aCEIJaHUU CY/Ia, MOCIe OOBSICHEHUS BCEX
YYACTBYIOIIUX B JIEJIE JIUI] U UCCIEAOBAHUS BCEX JT0KA3aTeNbCTB. OHO HOCUT JJI CyAa
pEeKOMeHIaTenbHbIN Xapakrep. CyJl BIIpaBe HE COMVIACUTHCS ¢ UMEIOIIMMUCS B HEM J10-
Bogamu. OHAKO TakKasl IMO3UIIKS Cy/ia I0JDKHA OBITh MOTHBHPOBAHA.

Bonpocsl /151 CAMOKOHTPOJIS

1. TaitTe ompeneneHue MOHATUIO CTOPOH B TPaKIaHCKOM TpOIiecce: UCTEI] U
OTBETYHK.

2. Onpenenwure npasa v 00S13aHHOCTH CTOPOH B TPaKIaHCKOM IPOIIeCCe.

3. Opransl TOCYyTapCTBEHHON BJIACTH M MECTHOTO CaMOYIIPABIICHUS, 3aIllHIIa-
IOIUE B TPAKIAHCKOM CYIOMPOHM3BOJCTBE OT CBOETO MMEHU IpaBa, CBOOOMBI U 3a-
KOHHBIC HHTEPECHI IPYTUX JIHII.

4. TIpoteccyallbHOE COyYacTHE, €r0 BUIBI.

5. OcHOBaHMS y4acTHs IPOKYpOpa B IPakIaHCKOM CYAOIPOU3BOICTBE.

6. ®opMbI yuacTus IPOKYypopa B pACCMOTPEHHUH JIeNia B Cye TIEPBO HHCTAHIIHH.

Tembl ”HGOPMALMOHHBIX COOOLEHUM

1. Nuble cyOBEKTHI, BEICTYNAIOIINE B 3AIIUTY UYKUX HHTEPECOB.
2. IIpaBonpeemMCTBO B IpaXIaHCKOM IIPOLIECCE.
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PA3JEJ 5.
INPEACTABUTEJIBCTBO B IrPAZKJIAHCKOM ITPOLECCE

MCTOI[I/I‘ICCKI/IC PCKOMCHIAAUHU 110 U3YUCHUIO TCMBI:

JUi1 KaueCTBEHHOI'O YCBOEHMsI JAHHOM TEMBI CIIEAYeT OOpaTuUThCs K CT. 48
Koncrutynuun Poccniickoit denepanuu, KOTopas 3aKpeIuisieT IpaBa Kaxaoro Ha Cy-
JEOHYIO0 3aIIUTY U HA NOJy4yeHUe KBAIU(PUIMPOBAHHON ropuauueckoi nomou. Ca-
MOTO HOHATHUS «TPAXKITAHCKOE MPOLECCYATBHOE IIPENCTABUTENBCTBO» 3aKOHOIATEIIb-
CTBO HE yCTAHAaBIIMBAET, [I09TOMY JIaHHOE MOHATHUE clieAyeT (GOpMYyJIUPOBATh C yde-
TOM HOPM TPaKJaHCKOTO IIpaBa, TPyAOBOro npasa u HopM aeuncteyromero I TIK PO.

5.1.IloHsATHE, BUABI U CYO'BEKTHI NIPEeACTaBUTE/ILCTBA B CyJe

Cyne0Hoe NpeacTaBUTEJbCTBO B TIPAKIAHCKOM IpoLecce — HHCTUTYT,
BKJIIOYAIOIINI COBOKYITHOCTh IPAaBOBBIX HOPM, HAIIPABJICHHBIX HA OKa3aHUE IPaBoO-
BOM TMOMOIIM OJHUM JIMIIOM (MPEACTaBUTEIEM) APYroMy JIUILY (TPEICTaBISIEMOMY)
IIyTEM COBEPIICHUS NMPOLECCYaTbHbIX AECHCTBHI, OT UMEHH U B UHTEpECax MpeCTaB-
JIIEMOTO B PaMKaX MOJIyYEHHBIX TOJIHOMOYUN B CBSI3U C PACCMOTPEHUEM M pa3perie-
HUEM CYJIOM I'PaKJIaHCKOTO JIENa.

Xapaxkmepucmuka cy0eoH020 npeocmasumenbCmaea:

1) mpencraBuTENb BEICTYHAET OT UMEHU MPEJCTABIISIEMOTO;

2) mpeacTaBUTENb OCYIIECTBIISCT MpaBa U 00s3aHHOCTH MPEACTABISEMOrO U B
pe3yabTaTe CBOMX JIEUCTBUM CO3/1aeT MpaBa U 00S3aHHOCTHU JIJIsl TPEACTABIISIEMOTO;

3) mpencraBuTeNb JIEUCTBYET B MHTEpecax mpenactarisieMoro. Ilo obmemy
MpaBUITY TIPEJCTABUTEIIb HE SABJISIETCSA CYOBEKTOM CIIOPHOTO MaTepHaibHO-IPABOBOTO
OoTHOIIeHUs. EMMHCTBEHHOE UCKIIIOYEHUE U3 JAHHOTO TMOJIOKEHHS — Cydaid, Korja
COYYaCTHHKHU B CHJIy 3aKOHA MOTYT MOPYYHTh BEJICHHE CBOETO JIeJIa OJJHOMY U3 CO-
YYaCTHUKOB. B TakoM cilyuae npe/icTaBuTeNb ABISETCA YYaCTHUKOM CIIOPHOTO MaTe-
pHAJIBHOIO MPAaBOOTHOUIEHNS,

4) mpaBoBasi MO3ULIMS MTPEACTABUTENSI HE MOYKET IPOTUBOPEUUTH IPABOBOM I0-
3UIUU TPEACTABIISIEMOTO;

5) mpeAcTaBUTEIb ABISIETCSA JUILOM, COJICUCTBYIOLIMM OTIPABICHUIO IPABOCY-
JIAsl, 4TO BbITeKaeT u3 conaepxkanud cT. 34 I'TIK P®. Ho B Hayke 3TOT BONPOC SBIISET-
Csl TUCKYCCUOHHBIM — MHOTHE YY€HBIE CKJIOHHBI OTHOCUTH MPEJICTABUTENS K JIMIIAM,
Y4aCTBYIOIIIUM B JIEJIE;

6) npeacTaBUTENb AEHCTBYET B 00beMe TTOJITHOMOYHUM, TTPEIOCTABICHHBIX EMY B
COOTBETCTBHHM C 3aKOHOM U JIOTOBOPOM;

7) depe3 mpecTaBuTeIeH MOTYT JEHCTBOBATh JIIOOBIE JIMIIA, YYACTBYIOIIHUE B
JieJie: CTOPOHBI, TPEThU JIMIIA, OPraHbl TOCYJAPCTBEHHOUN BJIACTH, OpraHbl MECTHOTO
caMOyNpaBJIEHUs, OpraHU3allui U Tpa)KJaHe, NEUCTBYIOIIME HAa OCHOBAaHHUM CT. 46
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['TIK P®, 3asBuTenu u 3auHTepecoBanHble auna. [Ipokypop, Oyayun ydacTByrOIUM
B JIEJI€ JIMLIOM, JIECTBYET B CYAE€ CAMOCTOSITEIBHO.

CynebHoe mpeacTaBUTETHCTBO JIOMYCKAETCsl Ha BCEX CTAJUAX U MO BCEM BH-
JlaM TpakIaHCKOro Mpolecca.

[IpeacraBuTensiMu B cyJie MOTYT ObITh J€€COCOOHBIE JUIA, MOJTHOMOYUS KO-
TOPBIX HA BEICHUE JIeja HaITIexKaIIuM 00pa3oM 0(hOpMIICHBI U TIOITBEPHKIACHBI.

[IpencraBuTensiMu B Cyze, 3a UCKIFOUEHUEM JEJ, PACCMAaTPUBAEMBIX MHPOBbI-
MU CYJIbSIMU U PAlOHHBIMHU CyJaMH, MOTYT BBICTYNaTh aJIBOKAThl U MHBIC OKa3bIBa-
IOLME FOPUINYECKYIO TOMOILb JIMIA, UMEIOIINE BICIIEE IOPUANIECKOE 00pa30BaHUE
A100 YUEHYIO CTENEHb MO IOPUANYECKON CIIenaabHOCTH.

VYka3aHHble TpeOOBaHUs HE PACIIPOCTPAHSIOTCS HA NATEHTHBIX MOBEPEHHBIX 10
CIIopaM, CBSI3aHHBIM C IPABOBOM OXPAHOW PE3YJIbTATOB MHTEIUIEKTYaJIbHOU JESATEIb-
HOCTH W CPEICTB MHAMBUAYAJIU3ALNH, apOUTPAKHBIX YIPABJSIIOIIMX IPH UCIOJIHE-
HUM BO3JIOKEHHBIX HAa HUX 00s13aHHOCTEH B Jiesie 0 0aHKPOTCTBE, NPOPECCUOHATbHbIC
COI03bl, UX OpraHu3alud, OOBEAMHEHUS, NMPEICTABISAIONINE B CyA€ MHTEPECHI JIHIL,
SBIIIONINXCS YJIEHaMH TPO(PECCHOHANBHBIX COIO30B, MO CIOpaM, CBSI3aHHBIM C
HapyILIEHUEM UJTUM OCTIapUBaHUEM IpaB, CBOOO/ U 3aKOHHBIX UHTEPECOB B chepe Tpy-
JOBBIX (CITy’KE€OHBIX) OTHOIIICHUM U MHBIX HEMOCPEICTBEHHO CBSI3aHHBIX C HUMHU OT-
HOIIICHUI, a TaKKe Ha WHBIX JIMII, YKa3aHHbIX B (enepaiibHOM 3akoHe (4. 4 cT. 49
[TIK P®D).

Cyn HazHavaeT aJBOKaTa B KAayeCTBE IMPEIACTABUTENS B CIIydae OTCYTCTBUS
IIPEACTABUTENSI Y OTBETYMKA, MECTO KUTEIBCTBA KOTOPOIO HEM3BECTHO, & TAKXKE B
JIPYTUX MPeayCMOTPEHHBIX (eepATbHBIM 3aKOHOM CIyYasix.

Buabl npeacraBuTeIbCTBA B Cy/€!

- 3aKOHHOE;

- JIOTOBOPHOE;

- OOILIECTBEHHOE;

- YCTaBHOE.

3akoHHoe mpeacraBuTeabeTBO (cT. 52 I'TIK P®) — 310 mpomeccyasibHbIe
JEUCTBHS POJMUTENEN, YCHIHOBUTENEH, ONIEKYHOB WJIHA MOMNEYUTEICH MO 3allUTE IIPaB
U OXpaHSAEMBIX 3aKOHOM MHTEPECOB HENEECIOCOOHBIX IPaXKAaH U Ipax/i1aH, He o0a-
JAIOIINX MOJHOM eecloCOOHOCThI0. OCHOBaHMEM BO3HMKHOBEHUS 3aKOHHOIO Mpe-
CTaBUTEJIBCTBA SIBJISIETCS HAJIWMYHME 3aKOHA, B CUJIYy KOTOPOTO OIpEIEJICHHBIE JIUIA
CTaHOBSITCS ITPEACTABUTEIISIMHU.

MO0HO TOBOPUTS O:

- 3aKOHHOM TMPEJICTABUTENHCTBE (PUZNYECKUX JIHII;

- 3aKOHHOM NPEICTABUTEIBCTBE IOPUANYECKHUX JIULI.

3akoHHOe mpeacTaBuUTeNbCTBO (usnueckux Jjumu. CormacHo 4. 1 cr. 52
['TIK P® mpaBa, cBOOO/IbI M 3aKOHHBIC MHTEPECHI HEJACECIIOCOOHBIX MM HE 00jajaa-
IOLIUX MOJHON JeeCOCOOHOCThIO MPpaXKAaH 3alUILAIT B CyJ€ UX POIUTENH, YCHIHO-
BUTEJIH, OTIEKYHBI, TOTIEYUTEIHN WU UHBIE JIUIA, KOTOPBIM 3TO MPABO MPEIO0CTABICHO
benepaabHBIM 3aKOHOM.

CrnenoBaresibHO, OCHOBAaHMEM BO3HUKHOBEHUSI 3aKOHHOTO MPEJICTABUTEILCTBA
MOKET OBITh HAIMYWE POJACTBEHHBIX OTHONICHHM, (haKTa YCHIHOBJICHUS WJIM OTHOIIIE-
HUM 110 ONEKE U MONECYNUTEIBCTBY:
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1) 3aKOHHBIMM MPEJICTABUTEISIMA HECOBEPIICHHOJIETHUX SBISIOTCS UX POIU-
TE€JIN, YCHIHOBUTENH, OTIEKYHbI WJIM ITOTIEYUTEIIH.

I'TIK P® ycranaBiauBaeT UCKIOUCHHUE U3 00Iero mpasuia. B ciayuasx, npemy-
CMOTPEHHBIX (pefepaTbHbIM 3aKOHOM, IO JeJiaM, BO3HUKAIONIMM U3 TPaKIaHCKHUX,
CEMENHBIX, TPYJOBBIX, MyOJUYHBIX U MHBIX TPABOOTHOIICHHUM, HECOBEPIIICHHOJIETHUE
B Bo3pacte oT 14 10 18 sieT BOpase JIMYHO 3alIUIIATH B CyJle CBOM MpaBa, CBOOOIbI U
3aKOHHbIE UHTEpechl. OMHAKO CyJl BIPaBE MPHUBJIECYb K YYACTHIO B TAKHUX JI€JIax 3a-
KOHHBIX MpeCTaBuTeNeH HecoBepineHHoleTHUX (4. 4 ct. 37 I'TIK P®D);

2) 3aKOHHBIMU TPEACTABUTEIISIMU HEIEECIOCOOHBIX, MPU3HAHHBIX TAKOBBIMHU
10 PELICHUIO CYAa, SIBIISIFOTCS OIEKYHBI,

3) 3aKOHHBIMH MPECTABUTEISIMUA OTPAHUUYEHHO J1€ECIIOCOOHBIX SIBISIFOTCS TI0-
neuntenn. Cyn o0s3aH MPUBJIEKATh K YYaCTHUIO B Jielax I'pa)KIaH, OTPAaHMYEHHBIX B
neecrnocoOHOCTH. BMmecTe ¢ Tem Mo J1enaM HEMMYIIECTBEHHOIO XapaKTepa OrpaHu-
YEeHHOE B J€ECIIOCOOHOCTHU JIMIIO0 MOKET y4acTBOBaTh B CyJ€OHOM pa30HpaTenbCTBE
JieJ1a CAMOCTOATEIIBHO WU Yepe3 IIPEACTABUTEIIS 10 CBOEMY YCMOTPEHHUIO;

4) 3aKOHHBIM TPEICTABUTENIEM Tpa)kJaHWHA, IPU3HAHHOTO B YCTAHOBJIEHHOM
nopsiike 6€3BECTHO OTCYTCTBYIOILUM, BBICTYIAET JIULIO, KOTOPOMY IIEPEJAHO B JOBE-
pUTEIBHOE YIPABJICHUE MMYIIECTBO O€3BECTHO OTCYTCTByOmiero (4. 2 cr. 52
['TIK P®). [TocneacTBuemM npu3HaHUS TpakJlaHWHA O€3BECTHO OTCYTCTBYIOIIMM SIB-
JISIETCSL TO, YTO €r0 UMYIIECTBO MPU HEOOXOJUMOCTH MOCTOSIHHOTO YIPaBJICHUS UM
IEpEeNacTCs MO PEUICHUIO CyJAa JIMILYy, KOTOPOE ONMPEAEISETCS OPraHOM OINEKH U I10-
IIEYUTEIBCTBA U JEUCTBYET HA OCHOBAHWH JOTOBOPA O JOBEPUTEIBHOM YIIPABIICHHH,
3aKiro4aeMoro ¢ 3tuM opraioM (4. 1 ct. 43 'K PO). B I'TIK P® nanHoe npencraBu-
TEJIbCTBO OTHECEHO K 3aKOHHOMY .

3akoHHOe mpeacTaBUTENbCTBO Opuandeckux juu. ['TIK He nepeuuncnser
CJIy4au 3aKOHHOTO IPEACTABUTENILCTBA B OTHOLICHUH FOPUANYECKUX JIUL], OHO BBITE-
KAaeT U3 MHOTO 3aKOHOJATENIbCTBA. 3AKOHHOE MPEICTABUTEIBCTBO IOPUINYECKUX JIUI
BO3HUKAET B CIACAYIOIIUX CIyYasx:

- 3aKOHHBIM TPEJCTABUTENEM JTUKBUIUPYEMBIX NPEANPUITUI SABIISIETCS JIMKBH-
nanuronHas komuccus (1. 3 cr. 62 'K P®). C MoMeHTa Ha3HAUYCHUS JTMKBUIAIIMOH-
HOM KOMHCCHUU K HEH MEePEXOosIT MOJHOMOYUS 110 YIPABIECHUIO AEIaMU FOPUINYECKO-
ro JIMa, OT UMEHH JIMKBUJIUPYEMOTO FOPUINYECKOTO JIUIIA OHA BBICTYNIAET B CY/E;

- 3aKOHHBIMH MPEJICTABUTEISIMUA COOTBETCTBYIOIIMX IOPUANYECKUX JHIL HpPH
BO30Y>KJIEHUH JI€JI O HECOCTOSATEIBLHOCTH (OAHKPOTCTBE) MPEANPUATUH SIBISIIOTCA ap-
OUTPaKHBIM YIPABISIONIUN MTPU BHEITHEM YIPABJICHUU UMYILIECTBOM U KOHKYPCHBIN
YIOPABJISIIOUIUHI MPU OCYIIECTBIEHUH KOHKYPCHOTO Mpou3BoAcTBa (DeaepanbHblil 3a-
KOH 0T 26 okTs10pst 2002 1. Ne 127-®3 «O HecoCcTOATENBHOCTH (OaHKPOTCTBE)»);

- 3aKOHHBIM MPEJICTABUTENIEM MOKET ObITh Ha3HAUYEH aJBOKAT B CIy4yae OTCYyT-
CTBHUSI IIPEACTABUTEINS Y OTBETUMKA, MECTO )KUTENBCTBA KOTOPOTO HEU3BECTHO, 4 TaK-
e B PYTUX MPEeIyCMOTPEHHBIX (efepaibHbIM 3aKk0oHOM citydasx (cT. 50 I'TIK PD).

JloroBopHOe NpeACTABUTEJbCTBO — IPEICTABUTENIHCTBO, BO3HUKAIOLIEE HA
OCHOBAHHUHU TPAXJAHCKO-MPABOBOTO JIOTOBOPA MOPYUEHUS (Ar€HTUPOBAHUS) UITU TPY-
JIOBOTO JI0OTOBOpPA, 10 KOTOPOMY IPEACTABISAEMBIA MOPYYaeT IPEACTABUTENIO BEIE-
HUE CBOETO JIeNa B CyJI€.
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D10 HanboJsiee pacIpOCTPAHCHHBIN BUJI TIPEICTABUTENbCTBA B cyae. s moro-
BOPHOTO IMPEACTABUTENBCTBA XapaKTEPHO CIEAYIOLIEE:

- BOBHUKAET TOJIbKO Ha OCHOBE I00POBOJILHOTO BOJIEU3bSIBICHHUS;

- OCHOBaHMEM BO3HUKHOBEHUS JIOTOBOPHOIO MPEACTABUTENIBCTBA SIBIISIETCS
IPAXKIaHCKO-TIPAaBOBOM JOTOBOP MOPYYEHHUs] WIM TPYAOBOM moroBop. Tak, rpaxna-
HUH WIA IOPUIUYECKOE JIUILO 3aKI0YAET JOTOBOP MOPYYEHHUs, HA OCHOBAHUU KOTO-
pOr0O aJBOKAT OCYHIECTBIIAET €ro NMPEACTAaBUTENIBCTBO B cyle. FOpuct npennpustus
IIPEACTABIIAET UHTEPECHI ATOTO MPEIIPUATHSI HA OCHOBE TPYAOBOTO 1orosopa. Hamu-
yye TPYAOBOTO JOrOBOpPA HE MPEIATCTBYET IOPUANYECKOMY JIUILY 3AKIIOYHATH JOTO-
BOP C IOPUIMYECKON KOHCYJIbTALMEN O MPEICTaBUTENBCTBE NHTEPECOB MPEAIPUATHSA
B CyJl¢ WU IIOPYYHUTh BEICHHE JIENIa NMPEANPUATUS B CyJ€ HE IOPUCTY, & KAKOMY-TO
WHOMY paOOTHHUKY JAHHOTO MPEANPUSATHS;

- IOJIHOMOYHS MPEACTABUTENS OPOPMIIAIOTCS TOBEPEHHOCTHIO.

OO0mecTBeHHOE NMPEACTABUTEIBCTBO — 3TO IPEICTABUTEIBCTBO, OCYLIECTB-
JSIEMOE B TPAKIAHCKOM MPOLIECCE YIIOTHOMOYEHHBIMH OOIIECTBEHHBIX 00bEIMHEHUN
10 JieJiaM YWICHOB CBOMX OOBEIUHEHUM, a TaKKe APYTUX TPaK]aH, IpaBa U UHTEPECHI
KOTOPBIX 3alllMIIAIOT 3T 00beauHeHus. OOIIECTBEHHOE MPEICTaBUTENBCTBO UMEET
OOJBIIIOE 3HAYEHUE ISl 3aIUTHI TIpaB pabOTHUKOB, U300peTaTeNel, palliOHAIN3aTO-
POB, aBTOPOB XYJOKECTBEHHBIX NMPOU3BEACHUN U Ap. OCHOBaHHEM BO3HUKHOBEHUS
ATOrO0 BUJA TMPEJACTABUTENIbCTBA SIBIACTCA (PAaKT UYJICHCTBA IPAKJAaHWHA B TOM HIIU
WHOM OOIIIECTBEHHOM OOBEIMHEHHH, KOTOPOE B CUJy ycTaBa O053aHO OKa3bIBAThH
IIPABOBYIO MIOMOIIb CBOUM YJICHAM.

OOuiecTBeHHbIE OOBEIMHEHHS 3aIUIIAIOT HE BCE MPaBa rpak/iaH, a TOJIbKO Te,
peanu3anrs KOTOPbIX MpeAoNpeAesieTcs 3aJa4aMu JaHHOTO o0beAuHEeHs. B cBs3u
C ATUM OOILECTBEHHOE MPEACTABUTEIBCTBO BO3ZMOMXHO TOJBKO IO HEKOTOPHIM KaTe-
TOPHSIM TPAKIAHCKUX JEN.

OO6miecTBeHHbIE O0BEIUHEHUS, KAaK MIPABUIIO, OKA3bIBAIOT MPABOBYIO MOMOIIIb
HE TOJIbKO CBOUM WJIEHaM, HO M JPYTUM TpakJaHaM, KOTOPbI€ 3aHUMAIOTCS AESTEIb-
HOCTBIO, TOOIIPSiEeMOi 3TON opranuzarueil. Tak, mpodcoro3sl 3anuUIaT mpaBa B
00J1acTH IPOU3BOJICTBA, TPYAQ, ObITa, KYJIbTYPHI BCEX TPYASIIMXCSA, & HE TOJIBKO WJie-
HOB Tpodcoro3a.

YcTaBHOE NPeACTABUTENBCTBO — 3TO IPABO BHIIIECTOSIIEH OpraHu3anuu 0e3
CIIELIMAJIBHOT'O TTIOPYYEHHUS BBICTYIIATh B 3a1IMTY HUXKECTOSILIEH OpraHU3aI|u.

Jlena opranuzanuii BEIyT B CyJl€ UX OpPraHbl, ACHUCTBYIOIINUE B Mpeaeiax IMoJ-
HOMOYMH, IPEIOCTABICHHBIX UM (e/iepalbHbIM 3aKOHOM, UHBIMU MPABOBLIMHU aKTa-
MU WK YYPEAUTEIbHBIMU TOKYMEHTaMu, Tu0o npencrasutenu. CyObekramu cyaeo-
HOTO IPEICTaBUTENIbCTBA MOTYT OBITh JIUIA, PACIOJATAIONINE PEATbHON BO3MOMXKHO-
CTBIO COBEpLIATh ACHUCTBUS M0 3AIIMUTE MPAB U UHTEPECOB I'PAXKIAH U OPTaHU3ALIMI.
HevictByronuii ['TIK PD He KOHKpETU3HUPYET, KTO MOXKET BBICTYNATh B KAYECTBE UX
MIPEICTaBUTEINCH B CyJIe OOIIEH IOPUCAUKIIUN, TIPEABSIBIISIS JIUIIb 0011e TpeOOBaHMS,
a IMEHHO: HAJIMYUE JIEECTIOCOOHOCTH JIMIIA, BHICTYMAIOIIETO B POJIU MPEICTABUTEIIS,
U HaJJIeKa M o0pazoM opOopMIIEHHBIE TTOTHOMOYHSI.

CyneOHbIMU TIPEICTABUTEIISIMUA MOTYT OBITh TPaXkIaHEe, TOCTUTIIINE COBEPIICH-
HoJleTHs. Jlulla, TpU3HAHHBIC MOJHOCTHIO WM OTPAHUYEHHO HEACECTIOCOOHBIMU
(B yCTaHOBJIEHHOM 3aKOHOM IMOPSJKE), @ TAKXKE HECOBEPIICHHOJIETHUE MPABOM Ha
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BBITNIOJIHEHHUE MPEACTaBUTENbCKUX (GYyHKIMI He oOnanatt. K cyObekTam cynedbHoro
MPEICTaBUTENbCTBA OTHOCATCS M opraHu3anuu. [lo cymiecTBy Bce 001ecTBEHHOE
MPEICTaBUTENIBCTBO SIBJISETCS MPEACTAaBUTEIHCTBOM OpraHu3anuii. Opranusanuu Mo-
I'YT BBICTYIIaTh B KaueCTBE 3aKOHHBIX MpencraButenieid. yHKIIMU OMEKYHCTBA U TO-
MEYUTENIbCTBA B OTHOIICHUU AETEH, HAXOIAIIUXCS B JETCKUX YUYPEXKICHUSIX; HECO-
BEPIICHHOJIETHUX, HYXKJAIOIIMUXCS B ONEKE WJIM IMONEYUTENIbCTBE W TOXKE HAXOJS-
IIMXCSI B CHEUUATBHBIX YUPEKICHUSAX, OCYHICCTBISICT aAMUHUCTPALMS ATUX YUpe-
X’AeHuil. B ciayyae HE0OOXOAMMOCTH 3alllMThI IIpaB U OXPAHSAEMbIX 3aKOHOM HHTEpe-
COB YKa3aHHBIX JIMIl B CyJi€ yKa3aHHBIC BBIIIE OpraHbl 00s3aHbI BBHICTYIATh B Kade-
CTBe IpeacraBureneil. HecMoTps Ha TO, 4TO IEUCTBYIOLIEE MPOLECCYATBHOE 3aKOHO-
JATENbCTBO B HACTOSILEE BPEMS HE COAECPKUT JI€TAJbHOIO NMEPEYUCIICHUS JUL, SB-
JSIOMIUXCS CyOBEKTaMu Cy/IeOHOTO MPEACTaBUTEIbCTBA, TAKOBEIMU MOTYT OBITH a-
BOKAThI;, paOOTHUKU TOCYAAPCTBEHHBIX YUPEXKICHUHN, HHBIX KOOTIEPATHBHBIX U 00IIIe-
CTBEHHBIX OpraHu3anuil (1o jaejaM STUX YUYPEKIACHUM, MPEINPUATHN U OpraHu3a-
1uil); yIOJHOMOYEHHbIE MPOPECCHOHATIBHBIX COI030B (IO JieJaM pabo4ynX U CiIyXKa-
IIMX, a TaKXKe JIML, 3alll1UTa [paB U UHTEPECOB KOTOPBIX OCYIIECTBISAETCS MpOdeccu-
OHAJIbHBIMU COI03aMH); YIOJHOMOYEHHBIE OpPraHU3alMi, KOTOPHIM 3aKOHOM, yCTa-
BOM WJIM TOJIO’KEHUEM MPEAOCTaBICHO NPaBO 3alUILATh IpaBa U UHTEPECHl YWICHOB
TUX OpTaHU3allU{; YIOJIHOMOYEHHBIE OpraHM3alfii, KOTOPHIM 3aKOHOM, YCTaBOM
WM TIOJIOKEHUEM JIaHO MPABO 3alIUINATh MpaBa U MUHTEPECHI IPYTUX JIUI]; OJUH U3
COYYaCTHUKOB IO MOPYYEHHUIO JPYTUX COYYACTHUKOB; JIMIIA, JOMYIICHHBIE CYAOM,
paccMaTpHUBAIOLIUM JIEN0, K IPEICTaBUTENILCTBY MO JaHHOMY feny. OJHaKo, KakK Obl-
70 otMmeuyeHo panee, Konctutyuus Poccuiickoit ®@eaepauun (ct. 48) rapantupyer
MPaBoO Ha MOJy4eHUE KBATU(UIIMPOBAHHOW IOPUIUYECKON MOMOIIU. B cBsI3u ¢ 3THM
MO>KHO MOJIarath, 4To TpeOOBaHUS, MPEABIBISIEMbIE K CyJeOHOMY MPEICTABUTEIIO,
JOJKHBI COOTBETCTBOBATh KOHCTUTYLIMOHHBIM TapaHTUSAM. 1O €CTh MPEICTaBUTEINb,
qTOOBI OCYIIECTBIISIEMas UM ITOMOIIh Obljla KBATM(UIIMPOBAHHOM, JOJDKEH 00J1a/1aTh
HaJIMYUEM IOPUANYECKOTo oOpa3oBaHus. Tak, B ciiydae OTCYTCTBUS MIPEICTABUTENS Y
OTBETYMKA, MECTO >KUTEJIbCTBA KOTOPOTO HEU3BECTHO, a TAaKXKE€ B JAPYTUX, NpPeay-
CMOTPEHHBIX (pe/iepalibHbIM 3aKOHOM CIy4asiX, CyJ Ha3HAauyaeT a/IBOKaTa B KauecTBE
npencrasutens (cr. 50 ['TIK P®), uro siBnsercss moATBEpKACHUEM HEOOXOAMMOCTH
HaIU4uUs NpoPeCCUOHATIbHBIX 3HAHUIM U KOMIIETEHTHOCTH.

5.2. [lo1THOMOYMA IpeCTABUTEJIA B CyAe U MOPALOK
ux opopmieHUA

I'TIK P® nmpenocraBisier cyneOHbIM MPEACTABUTENSM IIUPOKUN KPYT TMOJTHO-
Mounii. KoHKpeTHBI 00BeM MpPaBOMOYHI MPEACTABUTENS OMPENCTACTCS UCXOAS U3
MIPOLECCYATBHOTO MOJIOKEHUS MTPEICTABISEMOTO.

[TomHOMOYMST TIpEICTaBUTENICH MOXHO pPA3ACIUTh HA JBE TPYMIBL: OOIIHE U
CIICLIUAJIbHBIC.
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OO0mue MOJTHOMOYHUSI — OTO TaKWE MPOIECCYadbHBIC ICHCTBUS, KOTOPHIE
BIIPABE COBEPILIATH JIFOOOH MpEeCTaBUTENb, BBHICTYNAsi OT UMEHHU JOBEpUTENs, He3a-
BUCHMO OT TOT'O, OTOBOPEHBI JIW OHU B JIOBEPEHHOCTHU. BpIcTymas B mporiecce ot
MMEHHU JIMIa, YYaCTBYIOIIETO B Jieje, MPEJICTABUTENN UMEIOT 00bEeM MOJHOMOYUN
MPEICTABIIIEMOr0: MPABO 3HAKOMUTHCS C MaTepHalaMH Jiefla, JesaTh BBIMUCKU U3
HUX, CHUMAaTh KOIIHMH, 3asIBJISATh OTBOJBI, NMPEICTABIATh I0KA3aTeIbCTBA U Y4acTBO-
BaTh B UX MCCJIEAOBAHUHM, 33/1aBaTh BOIPOCHI APYTUM JIMIAM, YYACTBYIOIIUM B JIETIE,
CBUJICTEJISIM, SKCIIEPTaM U CHEIUATNCTaM; 3asBIIATh XOJaTalCTBa, B TOM YHUCIE 00
UCTpeOOBaHUM JTOKA3aTEIIbCTB; JaBaTh OOBSICHEHHS CyIy B YCTHOM M MHCHMEHHOM
dbopme; TPUBOIUTH CBOU JIOBOJBI 10 BCEM BO3HUKAIOIINM BXOJIe CyAeOHOTO pa3Ou-
paTeNbCcTBAa BOMPOCAM, BO3pakaTh OTHOCHUTEIHHO XOJATAaHCTB W JOBOJOB JPYTHX
JIUII, YYaCTBYIOIUX B jAeie. Kak BUIHO M3JaHHOTO TIEPEUHs, CyAeOHbBIN TpeaCTaBu-
TeJh HE BIPABE COBEPIIATH MPOIECCYaTbHBIC JCUCTBUS, BIUSIONMINC HA JTUHAMHKY
CYJIOITPOU3BOJICTBA WJIM CBSI3aHHBIC C MOJTYYECHUEM MaTepUATbHBIX IEHHOCTEH, eciu
ATH MPABOMOYHS HE OBLIN CHEIIMAIBHO OTOBOPEHBI MTPEICTABIISIEMbIM.

B Hayke 3Tu moiHOMOYMS Ha3BaHbI crieluaibHbIMU. CrienuanbHbIe TTOTHOMO-
YUl — ATO TaKUE MOJTHOMOYHS, KOTOPHIE MPEACTaBUTENb BIIPaBE COBEPIIATh TOJIBKO
P YKa3aHUU HA HUX B JIOBEPEHHOCTH.

K unciy cnenuajbHbIX MOJHOMOYMA OTHOCATCS:

- MOANTMCAaHUE UCKOBOTO 3asIBJICHUS;

- IPEABSIBIICHUE NCKOBOTO 3asBICHHS B CY/I;

- Iepeiada cropa Ha pacCMOTPEHUE TPETEMCKOTO Cy1a;

- IPEABSIBJICHUE BCTPEUYHOTO UCKA;

- MOJIHBIM MJIM YaCTUYHBIM OTKA3 OT UCKOBBIX TPEOOBaHUM;

- YMEHBIIICHUE pa3Mepa UCKOBBIX TPEOOBAHMIA,

- IPU3HAHKE HUCKa,;

- I3MEHEHUE TIPEeIMETa UM OCHOBAHMSI MCKa;

- 3aKJII0YEHUE MUPOBOTO COTJIAIIICHUS;

- iepeady MOJIHOMOYUM pyroMy JHILy (TiepeaoBepue);

- 00’kastoBaHue Cy1e0HOTO TOCTAHOBIICHUS;

- IPEAbSIBJICHUE UCTIOTHUTEIHHOTO IOKYMEHTA K B3bICKAHUIO;

- IOJTyYEHUE TIPUCYKICHHOTO UMYIIECTBA UITU JICHET.

[TorHOMOUMS MpeCcTaBUTENS TOHKHBI OBITH HaIJISXkKAIUM 00pa3oM odopmite-
HBI ¥ YIOCTOBEPEHBI. /{7151 yI0CTOBEpEHUSI CBOUX MPABOMOYHM B MPOIECCE 3aKOHHBIC
MPEICTaBUTENIN NPEIBSABISIOT CyAy AOKYMEHTHI, YAOCTOBEpsIOmMUe uxX craryc. Jms
poauTenell TAKUMH JTOKYMEHTAMH SIBJISICTCS TIACTIOPT U CBUJICTEIBLCTBO O POXKICHHH
MIPE/ICTABIIIEMOT0 PEOCHKA. Y CBIHOBUTEIH JIOTIOJHUTEIBHO TPEIOCTABIISIOT B CY/
pemnieHue 00 ycbiHOBICHUH. ONEKYyHBI W TOTICYMTENIM TPEACTABISIOT OTCEKYHCKOE
YIOCTOBEPCHHUE M PEIICHUE OpPTraHa ONEKH U IMOTEYHTENIbCTBA 00 YCTaHOBJICHUN HaJ
MPEICTABIIEMBIM JIUIIOM OTIEKU WM TMONeYuTeNbcTBa. [lomHOMOYMS agBoKaTta co-
rnacHo 4. 5 cr. 53 T'TIK P® ynocroBepstoTcs opJepoM, BbIAJaHHBIM COOTBETCTBYIO-
IIM aIBOKATCKUM 00Pa30BaHUEM.

OmHako Juisi COBEPIIIEHUS MPABOPACTIOPATUTENBHBIX JEHCTBUN aIBOKATY HEOO-
XO0JIMMa IOBEPEHHOCTD, BhIAaHHAS TPAXKIAHUHOM.
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[TorHOMOUMST PYKOBOJIUTEISI OPraHU3alMM, BBICTYIMAIOLIETO B IPOIECCE €€
MIPEJICTABUTENIEM, YIOCTOBEPSAIOTCS YUPEAUTEIbHBIMUA JOKYMEHTAMHU U MPOTOKOJIOM
00 u30paHWU WJIM TPHUKA30M, O HA3HAYCHUU YKA3aHHOTO PYKOBOJMUTENS Ha JOJIXK-
HOCTb. [ToTHOMOYMS TIpeICTaBUTENSI MOTYT OBITh OIPE/IEICHBI TAK)KE B YCTHOM 3asIB-
JICHUU, 3aHECEHHOM B ITPOTOKOJI CyIeOHOT0 3acedaHus, WJIM MUChbMEHHOM 3asiBJICHUU
JIOBEPUTENS B Cyli€. DTO MPOUCXOIUT MPU MOPYUYCHUHU BEIACHHUS J1€JIa HECKOJIbKUMHU
COYYaCTHUKAMH OJTHOMY M3 HHUX, a TAKXKE€ MPH 3agBJICHUM JIMIIA HA TIPOIIECCE O XKeJla-
HUU UMETh KOHKPETHOTO MpeacTaBuTeNsa. Bo BceX MHBIX cydasiX MOJTHOMOYUS MPeI-
CTaBUTEJISI YIOCTOBEPAIOTCS TIOBEPEHHOCTHIO. [JOBEpEHHOCTH, BhIIaBa€MbIE TpaXia-
HaMH, MOTYT OBITh YJIOCTOBEPEHBI B HOTApUAIBHOM MOPSAKE JIUOO OpraHU3alMel, B
KOTOpPO# paboTaeT Wiu yYUTCS TOBEPUTEIh, TOBAPHUIIIECTBOM COOCTBEHHUKOB KHJIbS,
KUJTUITHBIM, KUAJUIHO-CTPOUTEIIBHBIM WM UHBIM CHEHUATU3UPOBAHHBIM MOTPEOU-
TEILCKUM KOOIEPATUBOM, OCYIIECTBIIAIONIUM YIpPaBJICHUE MHOTOKBAPTUPHBIM J10-
MOM, YIPaBISIONIEH OPTraHU3alMEl MO MECTY YKUTEIbCTBA JOBEPUTENSA, aJIMHUHU-
CTpaluen yUpeXICHUsI COMAbHON 3alUThl HACEJEHUs, B KOTOPOM HAXOAUTCS J10-
BEPUTEIb, & TAKXKE CTAI[MOHAPHOTO JIEUEOHOTO YUPEKICHUS, B KOTOPOM JIOBEPUTEIND
HAXOJIUTCS Ha HW3JICYCHUH, KOMAHJIUPOM (HAYAJIBHHUKOM) COOTBETCTBYIOIIUX BOWH-
CKUX YaCTH, COCJIUHEHUS, YUPEKIEHHUs, BOCHHO-y4€OHOTO 3aBEJICHUS, €CJIU JOBE-
PEHHOCTH BBIIAIOTCS BOCHHOCTYXKAIIUMHU, PAOOTHUKAMHU ATHUX YaCTH, COCAMHEHUS,
yUpexIACHUsI, BOGHHO-YYEOHOT0 3aBEeICHUs WIM YieHaMUu uX ceMmeil. JloBepeHHOCTH
JIUI, HAXOSIIUXCSL B MECTaX JIUIICHHUS] CBOOObI, YIOCTOBEPSIOTCSI HAUAJIbHUKOM CO-
OTBETCTBYIOIIETO MecTa JIUIIeHUsI cBO0oAbl. B coorBeTcTBUM € 4. 1 cT. 185 'K PD
JIOBEPEHHOCTHIO MPU3HAETCSI TMCbMEHHOE YIIOJTHOMOYHUE, BbIJJABAEMOE OJHUM JIUIIOM
JIPYyroMy JUIy JJisl IPEACTABUTENIbCTBA MEpPe]l TPEThbUMU JIMlaMu (B paccMaTpuBae-
MOM HaMU ciiy4ae JiJis IpeACTaBUTENIbCTBA nepe cynoM). IIItaTHbIi OpUCT opraHu-
3allMU IEMCTBYET HA OCHOBAHUU JIOBEPEHHOCTH, BBIJABAEMON OpPraHU3aLlUCH.

JIOBEpEHHOCTh OT UIMEHU FOPUANYECKOTO JIMIIA BBIIAETCS 32 MOJMKUCHIO €r0 Py-
KOBOJIUTEJIS WM MHOTO JIMIA, YIOJJHOMOYEHHOIO Ha 3TO €r0 YYpPEAUTEIbHBIMU J10-
KYMEHTaMU, C IPUJIOKEHUEM NI€YaTH 3TON OpraHu3aluu.

JIOBEpEHHOCTh OT MMEHHM KOPHUAMYECKOTO JIMIAa, OCHOBAaHHOTO Ha TrOCyaap-
CTBEHHOM WJIM MYHUIIUTIAJIHLHOW COOCTBEHHOCTH, HA TIOJYYCHHUE WJIM BbIJAUy JICHET U
JIPYTUX HMMYIIECTBEHHBIX IIEHHOCTEH JODKHA OBITh TOJANHCAHA TaKKe TJIaBHBIM
(cTapmmm) OyXraaTepoM 3TOH opraHu3anuu. B TekcTe JOBEPEHHOCTH JIOKHBI OBITH
yKa3aHbl MECTO U JaTa €€ COCTaBJICHHS (MOANUCaHus), pamMumaus, uMs, OTYECTBO U
MECTO KUTEJbCTBA JIMIIA, BHIAABIIETO IOBEPEHHOCTh, U JIUIIA, HA UMSI KOTOPOTO OHA
BblJlaHa. B JTOBepeHHOCTH Ha UM aJBOKaTa yKa3bIBa€TCs MECTO €ro paboThl (fOpH-
JI4YecKkasi KOHCYJbTamus). B 1oBepeHHOCTH, BbIJJaBaeMOM OT UMEHHU IOPUINYECKOTO
JIUIIA, YKa3bIBACTCS €ro MOJHOE HAUMEHOBAaHUE, MECTOHAXOXKIECHUE PYKOBOJSIIETO
opraHa M JIOJDKHOCTHOE TIOJIOKEHHE JIUIIA, TOAMKMCABIIEro JoOBepeHHOCTh. Cpok aei-
CTBHUSI JOBEPEHHOCTH HE MOKET MPEBBIIATh TPEX JieT. Eciii Cpok B JOBEPEHHOCTH HE
yKa3aH, OHa COXpaHSAET CUJIy B TEUEHHE T'0Jla CO JIHS €€ coBeplueHus. JJOBepeHHOCTD,
B KOTOpPOH HE yKa3aHa JaTa ee coBepuieHus, HuutoxHa (ct. 186 I'K PD).
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Bomnpocs! Aji1 CaMOKOHTPOJIA

1. JTaiiTe onpeneneHre NOHATHUS IPEICTaBUTENILCTBA B CY/IE.

2. Ilepeuncnure BUABI IPEICTABUTENILCTBA B CY/IE.

3. HazoBuTe nosHoMouus MpeACTaBUTENS B CY/IE.

4. Tlopsanok oopmiIeHHS U CPOK JEHCTBUS TOBEPEHHOCTH CyAE€OHBIX MpecTa-

BUTEJICH.
TemMbl HHPOPMALMOHHBIX COOOLLEHUN
1. Hpe,Z[CTaBI/ITeJII)CTBO 10 HA3HAYCHUIO Cy 4.

2. [lpodeccruonanbHoe cyeOHOE MPEACTABUTEIBCTBO: MEPCIIEKTUBBI U Pealb-
HOCTb.
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PA3/IEJI 6.
ITPOLHECCYAJIBHBIE CPOKH.
I[TPOLHECCYAJIbHBIE PACX0OAbI U HITPA®DI

MGTOI[I/I‘-IGCKI/IG PEKOMCHOAWHA 110 U3YUCHUIO TCMbI:

[Ipy u3ydyeHun NaHHOW TEMBI, ClIeayeT oOpaTUTh BHUMaHUE HAa BOIPOC O CY-
neOHbIX pacxogax. OcoOEHHOCTBIO 3/1eCh SABISETCS TO, YTO OH PEryJUPYETCs OJIHO-
BPEMEHHO TTpaBUJIaMHi (DMHAHCOBOTO M T'PAKIAHCKOI'O MPOIIECCYaIbHOTO TpaBa. B To
*e BpeMst Hopmbl Hanorosoro konekca Poccuiickon @enepannu, broIKeTHOro KO-
nekca Poccuiickoit deaepaliiv yCTaHABIMBAIOT U OMPEACISIOT pa3Mep, PaBHO KakK U
MOPSAOK, OIUIaThl CYJIEOHBIX PacXoJiOB, IMOJYYEHHUS JICHET B COOTBETCTBYIOIIMX
OrOKEeTax U MPUYMHBI BO3BpaTa COOTBETCTBYIOMUX cyMM B Oromket. ['TIK PD pery-
JUPYET BOMPOCHI pacIpeAeiCHUsI U BO3MEIIEHUS CYJIeOHbIX pacxo0B.

6.1. IIponeccyanbHble CPOKH

IIpoueccyanbHbIe CPOKH — 3TO BPEMEHHOM POMEXYTOK, B TEUEHUE KOTOPOTO
CYOBEKTBI TI'Pa)IaHCKOTO IpOoLecca MOTYT U JIOJKHBI COBEPILUTH OINpEAciICHHBIC
IIpoLecCyalbHbIE ICHCTBHSL.

B 3aBHCHMMOCTH OT BBIOPAaHHOTO OCHOBAaHHS NPOLECCYaJbHbIE CPOKU MOTYT
NOJIPA3/IENATHCS HA Pa3HbIE BUBI.

Hcxons u3 Toro, KeM Ha3HAYalOTCs MPOLIECCYATbHBIE CPOKH, UX MPUHATO MOJI-
pa3zensaTh Ha:

1) mporneccyalbHbIe CPOKH, YCTAHOBIICHHBIE (PelIepaTbHBIM 3aKOHOM;

2) TpolecCyalIbHbIC CPOKHU, YCTAHOBJICHHBIC CYIO0M.

Cpoku, ycTaHOBJIEHHbIE (pe/lepaibHbIM 3aKOHOM — 3TO T€ CPOKH, YKa3aHHE
Ha KoTopbie coaepxkutca B Hopmax ['TIK, apyrom denepaibHOM 3aKOHOATEILCTBE
U KOTOpbIE HE MOTYT ObITh M3MEHEHBI 110 YCMOTPEHHUIO CYOBEKTOB Ipa)KIaHCKUX
IIPOLIECCYANIBHBIX NMPAaBOOTHOIIEHUI. K JaHHOMY BHly ITpoLeCcCyalbHBIX CPOKOB OT-
HOCSITCS:

- CPOKHU PaCCMOTPEHUS U pa3pelieHus rpakaaHckux aen (ct. 154 I'TIK P®).

I'paxxnaHckue nena paccMaTpUBAIOTCS U Pa3pelIaroTCs CyJIOM J0 UCTEYECHMS
JBYX MECSLIEB CO JIHS MOCTYIUIEHUS 3asiBJIEHUS B CyJl, @ MUPOBBIM CYAbEH — 10 UCTeE-
YEeHHS] Mecsla CO JIHSA MPUHATUSA 3asBJICHUS K MPOU3BOACTBY. [Is1 HEKOTOpBIX KaTe-
ropuil TpaXAaHCKUX JIeJT YCTAHOBJIEHBI COKPAILEHHbBIE CPOKU UX PACCMOTPEHUS;

- CPOKM BbIHECEHUS AononHuTenbHoro pemenus (cr. 201 T'TIK).

Bormpoc 0 BbIHECEHUHU TOMOJIHUTENBHOTO PEUIEHUSI MOKET OBbITh IMOCTABIIEH 10
BCTYIUICHHS pEUICHUS! B 3aKOHHYIO CHIY, T. €. B TedueHue 10 aHeil mocie BbIHECEHUs
pelieHus;

- CpOK oOpalieHus B Cy/Jl IO ONPEACICHHBIM KaTerOpUsIM JIedl.
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Hanpumep, cornacuo 4. 1 ct. 392 TK P® paGoTHuK nMeeT npaBo oOpaTUTHCS
B CyJl IO criopaM 00 YBOJIBHEHUHU B TE€UEHHUE OJHOTO MecCAlla JMOO CO JIHA BPYyUECHHUS
eMy KOIUU MpHUKa3a 00 yBOJIbHEHUH, TUOO CO JHS BbIIAYU TPYAOBOM KHUXKKH, JTUOO
CO JHS, KOTJa OTKa3ajcs OT MOJyYeHUs MpHuKa3a 00 YBOJBHEHUM WU TPYIOBOM
KHUKKH.

IIpoueccyanbHbIe CPOKH, YCTAHOBJICHHBbIE CYAOM — 3TO CPOKH:

- HE YCTaHOBJICHHbIE (eJIepAIbHBIM 3aKOHOM;

- OIIpeiesIeMbIE UCXOS U3 KOHKPETHBIX OOCTOSITENIBCTB JIENA;

- HA3HA4YaeMbI€ CYJIOM WJIH CyJIbEH.

CyaoM cpoKH JOJDKHBI YCTAaHABIMBATHCS C YYETOM MPUHLMIIA PA3yMHOCTH
(4. 1 ct. 107 I'TIK PD).

Cpoxu, Ha3HaueHHbIE CyI0M, MOryT ObITh mposuiessl (ct. 111 I'TIK P®). K
JQHHOMY BHJly IIPOLIECCYAIBHBIX CPOKOB OTHOCSTCS:

- CPOK OTJIOKEHUS pa3OupaTenbcTBa Jiea (B KaX/J10M KOHKPETHOM Ciy4ae Cy-
JIbsl MTHIWBUTyaJIbHO ONPEJENISIET CPOK OTIIOKEHHUS CIyILIaHUsI JIeNa);

- CPOK OCTaBJICHHUS 3asBJICHUs O€3 IBMKEHUS U JIp.

B 3aBHCHMOCTH OT TOro, K KOMY OOpaliieHbl YCTaHOBJIEHHBIE IPOIECCYaTbHbIE
CPOKH, OHU MOTYT OBITh TPEX BUIIOB:

- IPOLIECCYAJIbHBIE CPOKU ISl COBEPLICHUS IEUCTBUN CYyAbEH;

- IIpOLIECCYaIbHbIE CPOKH IS COBEPIICHMS JNEUCTBUNM y4aCTHUKAMU I'PAXKIaH-
CKOT'0 Ipoliecca;

- MPOLECCYANIbHBIE CPOKH JJisi COBEPIICHMS JCUCTBUI MHBIMHM JIMLAMH, OOs-
3aHHBIMU BBITIOJIHUTH MPEANUCaHUE Cya (Cyabn).

B 3aBuCcHMOCTH OT CTajaui T'PaKIaHCKOTO CYAONPOM3BOJCTBA IPOLECCYANIb-
HBIE CPOKU MOKHO MOJIPA3/ICNIUTh Ha:

- IEUCTBYIOILME TTPU BO30YKIEHUU TPAXKAAHCKOTO JeJia B CYAE;

- ICICTBYIOIIME HAa CTAJUH MOATOTOBKH Jieja K cyAeOHOMY pa30oHpaTenbCTBY;

- IEUCTBYIOLIME [P PACCMOTPEHUN [I€]1a B CYyE NIEPBOM MHCTAHLINY;

- IEUCTBYIOLIHUE IIPU NIEPECMOTPE PELICHUN U ONPEAECICHU MUPOBOTO CYJbH,
HE BCTYIMBIIMX B 3aKOHHYIO CHJIy, B PAMOHHOM CYJI€ B allCJUIIIUOHHOM IIOPSIIKE;

- JNEUCTBYIOIIME MPU IMEPECMOTPE PELICHUU U OINpPEICIICHUN Cyla, HE BCTY-
IMBIIKMX B 3aKOHHYIO CUJLY, B Cy/Jl€ KACCALIMOHHOW MHCTAHIUY;

- IEUCTBYIOILKE IIPU IIEPECMOTPE PELICHUN, ONIPEACICHUN Cyaa, BCTYIIUBIINX
B 3aKOHHYIO CWIIY, B HAI30PHOM MOPSJIKE;

- JICUCTBYIOIIME TIPU MEPECMOTPE PEIICHUM, ONMPEICICHUNA U NOCTAHOBJICHUN
CyJlla, BCTYNUBIIUX B 32aKOHHYIO CUJTY, [0 BHOBb OTKPBIBIIIMMCS OOCTOSITEIbCTBAM.

[To cnoco0y MCYUCTEHUS] CPOKHU MOMKHO MOAPA3ACIUTD Ha:

- HCUHCIISIEMBIE OTIPEIETICHHBIM [IEPUOJOM BPEMEHH;

- ONIPEJECIICHHBIE TOYHOM KaJICHAAPHOW 1aTOM;

- ONpeneIIeMble MECTOM, KOTOPOE OHU 3aHUMAIOT CPEIH IIPOLIECCYAIbHBIX pe-
TJIAMEHTUPYEMBIX JEUCTBUM.

Hcuncienne npoueccyajbHbIX CPOKOB.

Cpoxu 111 COBEpUIEHUS TPOLIECCYANTBHBIX JEHUCTBUI ONPEEISIFOTCS:

- TOUHOMW KaJIeHJapHO# JaTol (Hampumep, I€Hb PAaCCMOTPEHUS Jiesia TIOCJIe OT-
JIOKEHUS CIYIIAHNA);
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- YKa3aHueM Ha COOBITHE (I€HB, KOT/JIAa 3asIBUTEIIO CTAJIM U3BECTHHI BHOBH OT-
KPBIBIIUECS 00CTOSITENBCTBA), KOTOPOE 00513aTE€IBHO JIOJKHO HACTYIIHUTD;

- NIEpUOJIOM BpeMeHH (KaccallMOHHas kano0a MOKET ObITh MoJaHa B TEUCHUE
10 nHel rmocie BEIHECEHUS PEIICHUS ).

IlocnencTBus UCTeYeHUs1 MPOLECCYATbHBIX CPOKOB. VcTeueHue npoiieccy-
JIbHOTO CPOKA 03HAYAET, UTO:

- IPAaBO Ha COBEPIIECHUE MPOLIECCYATBHOTO JIEUCTBUS MOTAIICHO;

- KaJI00bl U JIOKYMEHTBI, MOJIaHHbIC TI0 UCTEYEHUU MPOLIECCYAbHBIX CPOKOB,
OCTarOTCsl 0€3 PACCMOTPEHUS.

6.2. [IoHsATHE U BUABI CYJAE€OHbIX PACX040B

Cyne0HbIe pacxoabl — 3TO JICHEKHBIE PACXO/Ibl, CBSI3aHHBIE C PACCMOTPEHUEM
IPa’KIAHCKOIO Jej1a, IEPECMOTPOM Aenal u ucronnenreM cynedHoro pemenus. Onu
BKIIIOYAIOT B c€0s CyIeOHbIE M3IEPKKU U FOCYJAPCTBEHHYIO MOILIUHY?,

l'ocynapcTBeHHasi MONIMHA TIPEJICTABIIAECT COOOM YCTAaHOBJICHHBIM 3aKOHOM
o0s13aTeNbHBIA U JCHCTBYIONIMI Ha Bcel Tepputopun Poccuiickoit deneparum ma-
TEX, B3UMAEMbI 32 COBEPIICHHE HOPUIAUYECKH 3HAUMMBIX JCUCTBUI JIMOO BBIIAUY
JOKYMEHTOB, B TOM YHUCJI€ 3a JCHCTBHUS, COBEPIIAEMBIE CYJIOM MO PaCCMOTPEHHIO,
pa3penieHunto, NEPECMOTPY IPAKIAHCKUX 1€, 3a BbIIaYy CYJOM KOMHI TOKYMEHTOB.

B cootBerctBuM ¢ 4. 2 cT. 88 I'TIK P® pa3zmep m nopsaok yImiatrsl rocyaap-
CTBEHHOH MOILIIMHBI YCTAaHABIMBAIOTCS (peAepajbHbIMU 3aKOHAMH O Hajiorax u c0o-
pax (r71. 25.3.) B 11e;oM oHM 3aBUCAT OT XapaKTepa UCKa (3asiBICHUS, KaIOOBI) U TIe-
HBI HCKA.

B cootBercTBum co cr. 333.19 HK PO (Pa3mepsl rocy1apCTBEHHON MOUUIUHbI
10 JieJlaM, pacCMaTPUBAEMbIM B CyJIaX OO IOPUCAUKIINN, MUPOBBIMU CYABSIMU) TIO
nenaM, paccMarpuBaeMbiM BepxoBabsiM Cyaom Poccuiickoit @enepanuu B COOTBET-
CTBUM C TPAXKIAHCKUM NIPOLECCYAbHBIM 3aKOHOAATENbCTBOM Poccuiickont denepa-
IIUHU, CyIaMH OOIIeH IOPUCTUKIINKI, MUPOBBIMU CYAbSIMU, TOCYJaPCTBEHHAS MOIUINHA
yIUTAYUBAETCS B CIAEAYIOUIUX pa3Mepax:

1) mpu mojave MCKOBOTO 3asBJICHUS MMYIIECTBEHHOTO XapakTepa, MOJJiexkKa-
LIETO OLICHKE, MPU LIEHE UCKA:

10 20 000 py0Geit — 4 nponeHTa 1eHsl ucka, Ho He meHee 400 pyOJieit;

ot 20 001 py6mns mo 100 000 py6neit — 800 py6uieit mmroc 3 MpoIeHTa CyMMBI,
npesbimatonieit 20 000 pyOneit;

ot 100 001 py6sasa go 200 000 pyGaeit — 3 200 py6seit mitoc 2 MpoIeHTa CyM-
MblI, ipeBeIatomieid 100 000 pyoeit;

! IOn6epauna JI.P., Tusarynmuna .M. HekoTopble acmekThl HepecMOTpa [el B aneUIAHOHHOM
nopsiike / CoBpeMEHHOE HAyYHOE 3HAHWE, U/IeH U KOHIEIINN: COOPHHUK HAayd. TPYOB 110 MaTepHa-
aam [ MexyHap. Hayd.-TIpakT. opyMa MoIoAbIX yueHbIX. — EkatepunOypr, 2017. C. 396-399.

2 'pakIaHCKHIA TIpolieccyanbHsIi koaeke Poccuiickoit denepamuu ot 14.11.2002 Ne 138-d3 (pex.
oT 24.04.2020) /l OdunmanbHbIi MHTEPHET-TIOpTAJl IIPaBOBOM uHpopMauu
http://www.pravo.gov.ru (gara ooparenus: 24.04.2020).
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ot 200 001 py6ns go 1 000 000 py6ueit — 5 200 py6neit utoc 1 mpoLeHT cyMm-
MblI, ipeBsIaromieid 200 000 pyoeit;

ceoiie 1 000 000 py6meit — 13 200 pyOaeit mtoc 0,5 mporieHTa CyMMBI, TIpe-
Beimatornieit 1 000 000 py6uieit, Ho He 6osiee 60 000 pyOIei.

2) npu nojaye 3asBICHUS O BHIHECEHUU CyJIeOHOTO mpukaza — 50 mpoleHToB
pasMepa rocyAapCTBEHHOM MONUIMHBI, B3UMAEMOW MPHU MOJla4e UCKOBOTO 3asBJICHMUS
UMYIIIECTBEHHOTO XapaKTepa;

3) npu nojaye UCKOBOTO 3asiBJICHUS MMYIIECTBEHHOTO XapakTepa, He MOojie-
JKaIEro OLIEHKE, a TAKXKE HCKOBOTO 3asBJICHUSI HEUMYIIIECTBEHHOTO XapakTepa:

st puzndeckux Jui — 200 pyoueit;

utst opraam3aruii — 4 000 pyoset.

IIpaBuia onpeaesieHns: HeHbI UCKa cojaepxkarcs B cT. 91 ['TIK PO.

1. [lena ucka onpeaensieTcs:

1) mo uckaMm 0 B3BICKAHUM JICHEKHBIX CPEJCTB, UCXOJS U3 B3bLICKUBAEMOM Jie-
HEKHOU CyMMBI;

2) no uckam o0 UCTpeOOBAHUM MUMYIIECTBA, UCXOJI U3 CTOUMOCTH UCTpeOye-
MOI0 UMYILECTBA;

3) o uckaM 0 B3BICKAHUU AIIUMEHTOB, UCXOJISI U3 COBOKYITHOCTH TIATEKEH 3a
roj;

4) Mo ucKaM O CPOYHBIX IUIATEXKaxX M BbIauax, UCXOJd U3 COBOKYITHOCTH BCEX
TJIaTeXen 1 BblJjay, HO He 00JIee YeM 3a TpH ToJia;

5) o uckaMm 0 OECCPOUHBIX WU MOKU3HEHHBIX TJIaTEX ax M BblJlauax, UCXOJs
13 COBOKYITHOCTH TJIaTeXeH U BbIJad 3a TP T'OJ1a;

6) Mo uckam 00 YMEHBIIICHUU WM YBEJIMYCHUU TUIATSKEU U BbIJIa4d, UCXOS U3
CyMMBbI, Ha KOTOPYIO YMEHBIIIAIOTCSA WU YBEIMYMBAIOTCS TIJIATEXKU U BbIJIAUU, HO HE
0oJee YeM 3a ToJI;

7) MO UCKaM O TMPEKpaIleHUHU TUIATeKEH W BbIAY, UCXOJ U3 COBOKYIMHOCTU
OCTaBIIMXCA IJIATEXKEH U BbIJIa4, HO HE O0Jiee ueM 3a rof;

8) Mo UCKaM O JIOCPOYHOM PACTOP>KEHHH JOTOBOpPA MMYIIECTBEHHOTO HaiMa,
UCXOJsl U3 COBOKYIHOCTH IUIaTEXKEH 3a MOJIb30BAHHE HMYILECTBOM B TEUCHHE
OCTAaBIIETOCs CPOKa JICUCTBUS JIOTOBOPA, HO HE OoJiee YeM 3a TPU rojia;

9) mo uckam o mpaBe COOCTBEHHOCTH Ha OOBEKT HEJIBHKHMMOI'O MMYIIECTBA,
MPUHAICKAIINN TpaXIJaHUHY Ha TIpaBe COOCTBEHHOCTH, HCXO/S U3 CTOUMOCTH 00'b-
€KTa, HO HE HUXE €ro MHBEHTAPU3AIIMOHHOW OIIEHKH WJIU MPU OTCYTCTBUHU €€ — HE
HIKE OIEHKH CTOMMOCTH OOBEKTa IO JIOTOBOPY CTpPaXxOBaHHUs, Ha OOBEKT HEJIBHKU-
MOI'0 MMYIIIECTBA, MPUHAJICKAIIECTO OpraHU3alluK, — HE HIDKE OalaHCOBOM OIEHKH
00BEKTA;

10) mo uckam, COCTOSAIUM U3 HECKOJBKHX CAMOCTOSITEIBHBIX TPEOOBAHUIM, HC-
XOJIs1 U3 KaXA0ro TpeOOBaHUS B OTJACILHOCTH.

[lena ncka yka3bIBaeTCA UCTIOM. B ciydae SBHOrO HECOOTBETCTBUS yKa3aH-
HOW IIEHBI JCUCTBUTEIBHOW CTOMMOCTU UCTPEOYEeMOTO UMYIIECTBA IIEHY MCKa OTpe-
JENSET CyAbs IPU MPUHATHH UCKOBOTO 3asBJICHUSI.
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OT ymiarsl rocy1apcTBeHHON NMOUJIMHBI 0 /IeJiaM, PACCMAaTPHUBAaeMbIM B
cyaax o0med PUCIUKIIUN, OCBOOOKIAIOTCS:

1) UCTIBI — IO UCKAaM O B3BbICKAHUU 3apaOOTHOM IIaThl U TPEOOBAHUSAM, BbITE-
KAIOLUM U3 TPYJIOBBIX IPABOOTHOILICHHIA;

2) UCTIBI — MO cropamM 00 aBTOPCTBE, aBTOPHI — IO MCKAaM, BBITEKAIOIIUM M3
aBTOPCKOTO TpaBa, U3 MpaBa Ha W300pETeHHE, MOJE3HYI0 MOJIEIb, POMBIIIICHHBINA
oOpasell, a Tak)Ke U3 IPYTUX MpaB Ha HHTEUIEKTYalbHYIO0 COOCTBEHHOCTH;

3) UCTLBI — IO KCKaM O B3bICKAHUH aJTAMEHTOB;

4) ucTupl — MO MCKaM O BO3MEILEHUU BPENA, NPUYMHEHHOI'O YBEYbEM WIIU
WHBIM MOBPEKIECHUEM 3[I0POBbSI, a TAK)KE CMEPTHIO KOPMUJIBLIA;

5) UCTIBI — IO UICKaM O BO3MEILIEHUN MaTepHUaIbHOTO yiep0a, MPUUNnHEHHOTO
IIPECTYIUICHUEM;

6) noTpeduTENN — O UCKaM, CBA3aHHBIM C HapYyIICHUEM HX IIPAaB;

7) CTOPOHBI — IO CIIOPaM, CBSI3aHHBIM C BO3MEIICHUEM MaTEpUAIbHOIO YIIEp-
0a, MPUYMHEHHOTO TPAXKJAHUHY HE3aKOHHBIM OCYXKJIEHHEM, HE3aKOHHBIM IMpHUBIICYE-
HUEM K YTrOJOBHON OTBETCTBEHHOCTH, HE3aKOHHBIM NMPUMEHEHUEM B KaU€CTBE MEPHI
MIPECEUCHUSI 3aAKITIOUYEHUS 10| CTPAXKy JIMOO HE3aKOHHBIM HaJIOKEHHEM aJMUHUCTpa-
TUBHOTO B3bICKAHHS B BHJIE APECTA;

8) rpaxaaHe — IpH Mojave B CyJ 3asBJICHUNA 00 YCTAaHOBJIICHUM YCHIHOBIICHHUSI
pebeHka;

9) ucTLBI — IPU PACCMOTPEHUHU B Cyax JIed O 3alIUTE MPaB U 3aKOHHBIX MHTE-
pecoB peOeHKa.

OT nmouUuIMHBI, HE3aBUCUMO OT IPOLECCYaNIbHOTO IOJIOKEHUS M XapakTepa
criopa, ocBoboxaarorcs ['epou Coserckoro Coroza u Poccuiickoit denepaiuu, mnoJ-
HbIE KaBajiepsl opaeHa CiaBbl, y4aCTHUKHM U MHBAJIUAbl OTEYECTBEHHON BOMHBI.

Ot ymiaTel NOLIMHBI TAKXXE OCBOOOXKIAIOTCS MPOKYpPOp U CyObekThl 46 cra-
Tbu ['TIK P®, uCTHBI O UCKaM, CBSI3aHHBIM C TPYJOBOM JIEATEIBHOCTHIO, C B3bICKA-
HUEM QJIMMEHTOB, BO3MEILEHUEM Bpe/a, MPUUYMHEHHOTO YBEYbEM HIIM UHBIM IOBpE-
XKJICHHUEM 3/10pOBbs, a TAK)KE€ CMEPThIO KOPMUJIbLIA; BO3MEILIEHUEM yiepOa, Mpuyu-
HEHHOTO IIPECTYIUIEHUEM U JIp.

B m. 1 ct. 333.36 HK P® ycranaBnmuBaetcs 19 kareropuii Jull, 0CBOOOXKIECH-
HBIX OT yIUIaThl MOUUTUHBI.

Kpome Toro, cornacuo n. 2 ct. 333.36 HK P® ot ymiaTsl rocnounuinHbl Npu
oOpaleHny B CyAbl 001el IPUCAUKIUN 0CBOOOKIAKOTCS:

1) oOmecTBeHHbIE OPraHU3alM UHBAJIUIOB, BHICTYIAIOIINE B KAaY€CTBE HUCT-
II0OB ¥ OTBETUHKOB,;

2) uctubl — uaBanu bl [ u Il rpymmer;

3) Berepanbl Benukoit OTedecTBEHHON BOWHBI, BET€paHbl 00EBBIX ICHCTBUIA,
BeTepaHbl BOGHHOU CIIy>KObI, 0Opallaromuyecs 3a 3alluTod CBOMX MpaB, YCTAaHOBJICH-
HBIX 3aKOHOJIaTE€IIbCTBOM O BETEpaHax;

4) uCTUBI — MEHCUOHEPHI, IO UCKaM HUMYIIECTBEHHOTO XapaKTepa K MEHCHUOH-
HbIM (poHmam b0 K deepalbHBIM OpraHaM UCIOJHUTEIBLHON BJIACTH, OCYIIECTB-
JISIFOIIUM TIEHCUOHHOE 00eCIeUeHUe JINIL, TPOXOAUBIINX BOCHHYIO CITYkOY.
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CyneOHble U31epKKH — 3TO JICHEKHbBIE CYMMBbI, MTOAJIEKAIINE B3bICKAHUIO ITPU
pPacCMOTPEHUH KOHKPETHOIO Jeja I BBILIATHI MX JMLAM, OKa3bIBAIOIIUM COJCH-
CTBUE B OCYIIECTBJIEHUU MpaBOCyIusi (PKCIEepTaMm, CBUACTEINSM, CICHUAIUCTaM),
BO3MEUIEHUS 3aTpaT Cyly IO COBEPUIEHUIO MEPEYUCIEHHBIX B 3aKOHE OTIEIbHBIX
npoleccyaabHbIx aerictBuii (ct. 94 I'TIK P®D).

B oTnuume ot rocyiapcTBEHHOM MOLLIMHBI pa3Mep H3AepP:KeK ONpPEAEISIeTCs,
UCX0/is1 U3 (GaKTUUECKH MMOHECEHHBIX 3aTpaT MPU PACCMOTPEHUU U Pa3pelIeHUH KOH-
KPETHOT'0 TPaXAaHCKOTO JAea.

K u3eprkkam, CBA3aHHBIM C paCCMOTPEHHEM Jierna, oTHocsATes (1. 94 T'TIK PD):

- CyMMBI, MOJJIEKAIUE BBIIUIATE CBUAECTENSAM, DKCIEPTaM, CIECHHAIMCTAM H
NEPEBOIYMKAM;

- pacxo/bl Ha OIUIaTy YCIyT NEePEeBOIYMKA, IOHECEHHBIE NHOCTPAHHBIMU I'PaX-
JaHAMU ¥ JIMUAaMu 0e3 Tpa)KIaHCTBa, €CJIM MHOE HE MPETyCMOTPEHO MEXKIyHapOa-
HbIM JOTOBOpOM Pocculickon denepanuu;

- pacxofpl Ha MPOE3] U NPOKUBAHUE CTOPOH U TPETHUX JIUII, IOHECEHHBIE UMU
B CBSI3U C SIBKOU B CYJ;

- pacxo/bl Ha OIJIATy YCIYT MPEICTaBUTEIEH;

- pacxo/ipl Ha IMPOU3BOJCTBO OCMOTPA HA MECTE;

- KOMITeHcaus 3a (PakTUYECKYI0 TIOTEPI0 BPEMEHHU, B3bICKMBAaeMasi CO CTOPOHBI
HEZ00pOCOBECTHO 3asiBUBIIEH HEOOOCHOBAHHBIA MCK WJIM CIOP JIMOO cHcTeMaThuye-
CKH TPOTHBOJEWCTBOBABUICH MPAaBUIBHOMY M CBOEBPEMEHHOMY PACCMOTPEHUIO U
pa3peuIeHuIo Jena, B MOJIb3y APYroi CTOPOHBL;

- CBSI3aHHBIE C PACCMOTPEHUEM JI€ja MOYTOBBIE PACXO/bl, IOHECEHHBIE CTOPO-
HaMH; IpyTUe MPU3HAHHBIC CYI0M HEOOXOAMMBIMHU pacxo sl (cT. 94 I'TIK PD).

Ilox pacxogamm no siBKe B €yl IOHUMAETCH

- CTOUMOCTb MpOoe3]1a K MECTY BbI30Ba U 00PaTHO;

- 3aTpaThl 10 HAMY KUJIOTO MOMEIICHHUS;

- BBIIJIATA CYTOYHBIX.

[Ipoe3n k MecTy SIBKM M OOpaTHO K MECTY MOCTOSTHHOI'O HUTEJIbCTBA OIIauM-
BAETCS CBUETENSIM, SKCIIEPTaM, IEPEBOTUMKAM U CIICIIMATIMCTaM Ha OCHOBaHUU IPO-
€3IHbIX JOKyMEHTOB, HO HE CBBILLIE:

- 110 XKEJE3HOM J0pore — CTOMMOCTHU MPOoe3/a B IUIALKAPTHOM WA KYIIEHHOM
BaroHe;

- 10 BOJHBIM MNYTSAM — CTOMMOCTHM MpO€3/a B KaroTaX, OIUIAYMBAEMBIX IO
5-8 rpynmnam Tapu(HBIX CTaBOK Ha Cylax MOPCKOTO (uioTa, U B KaloTe 3 KaTeropuu
Ha CyJlax peyHoro ¢iora;

- 110 MIOCCEWHBIM U TPYHTOBBIM JOPOTaM — CTOMMOCTH MPOE3/1a TPAHCIOPTOM
00I1IECTBEHHOI0 MOJIb30BaHUSI (KPOME TaKCH).

[Ipu nosib30BaHUM BO3YIIHBIM TPAHCIIOPTOM BO3MELIAETCSI CTOMMOCTh OujIeTa
0OBIYHOTO (TYpUCTUUYECKOTO) KJlacca.

CBugerensiM, dKcrepTaM, MEPeBOIUMKaM, CHEIUATIUCTaM OIUIaYMBAIOTCSl pac-
XOJIbl IO TPOE3/1y aBTOTPAHCIOPTOM (KPOME TaKCH) K KEJIE3HOIOPOKHOM CTaHLMH,
MPUCTaHU, a3POIPOMY, €CJIHM OHH HAXOJATCA 3a YEPTOU HACEIICHHOTO MyHKTA.
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B cootBerctBum co cr. 96 I'TIK PD BHeceHHe CTOpOHAMHU JEHEKHBIX CyMM,
MOJJICKAIIMX BBIIUIATE CBUAETENSAM, DKCHEPTAM M CHELUUAIMCTaM, OCYLIECTBIIAETCS
CJIeIyIOIUM 00pa3zoM:

1. JleHeXHbIE CyMMBI, TTOJIJICKAIIME BBITUIATE CBUJICTENSAM, SKCIIEpTaM U CIICIH-
aKMCTaM, WINA JIPYyTUE CBSI3AHHBIE C PACCMOTPEHUEM JIEa PACXObl, PU3HAHHBIE CY-
JIOM HEOOXOAMMBIMHU, MPEIBAPUTEILHO BHOCSTCS Ha OAHKOBCKUN CYET YINpaBJiICHHUS
(otnena) CynebHoOro aenapraMeHTa B cyObekTax Poccuiickoit degepanvivi CTOPOHOM,
3asBHBIIEH COOTBETCTBYIOLIYIO MPOCKOy. B ciydae ecnu ykazaHHas npockOa 3asiBJIeHa
o0enMu CTOpOHaMH, TPEOyEMbIE CyMMBbI BHOCSITCSI CTOPOHAMH B PaBHBIX YaCTSIX.

2. B cinydae ecnu BBI30B CBUIETENECH, HA3HAYEHUE DKCIIEPTOB, IPUBJICYCHUE
CIEHUAJINCTOB U APYTUe AEHUCTBUS, MOJIEKAIIME OIUIATE, OCYIIECTBISAIOTCSA IO HHHU-
IUaTHBE CyJa, COOTBETCTBYIOIME PACXOJbI BO3MEIIAIOTCS 3a CUYET CPEeACTB dee-
panbHOTro OKOJIKETA.

B cnydae eciu BBI30B CBUIETEINEH, HA3HAUEHUE DKCIIEPTOB, IIPUBJICYCHUE CIIE-
LAAJIMCTOB U JPYTUE EUCTBUSA, OMJICKAIIUE OIUIaTe, OCYIIECTBISIOTCS IO WHUIIUA-
THBE MHUPOBOIO CYyJIbH, COOTBETCTBYIOIIUE PACXObl BO3MEILAOTCS 3a CUET CPENICTB
oromkera cyobekta Poccuiickoit deneparuu, Ha TEPPUTOPUU KOTOPOTO JIEUCTBYET
MHPOBOU CYIbSI.

B rpaxmanckom CyIONpOM3BOJCTBE PACXOJbl HECET CTOPOHA, MPOUrpPaBIIAs
neno. Tak, eciu HU OJIHA CTOPOHA OT HECEHMs CYJEOHBIX PAacXoJ0B HE ObLIA OCBO-
00XeHa, TO TOHECEHHbIE MCTLOM CYJIeOHBbIE pacXonbl MPHU YAOBIECTBOPEHUU HCKa
B3BICKABAIOTCSI C OTBETYHKA B IOJIb3y MCTLA; IPU OTKA3€ B MCKE MCTLYy TOHECEHHBIE
pacxonbl HE BO3MEIIAIOTCS; €CIIM UCK YJIOBIETBOPEH YaCTUYHO, TO IOHECEHHBIE UCT-
IIOM pPAacXOAbl B3bICKMBAIOTCS C OTBETYHMKA IPOIOPLUUOHAIBHO pa3sMepy YAOBJIETBO-
PEHHBIX TPeOOBAHU.

N3nepxKn, MOHECEHHBIE CYJIOM B CBA3U C PACCMOTPEHUEM J€a, U TOCIOIILIN-
Ha, OT YIUIaThl KOTOPOW HCTEI] ObLJI OCBOOOXK/IEH, B3BICKMBAIOTCS C OTBETYMKA, HE
O0CBOOO0KJIEHHOTO OT YIIJIAThl pacXoJioB, B (henepanbHbii OromkeT. Eciin 06e cTopoHbI
OCBOOOKAEHBI OT YIJIaThl CyIeOHBIX PacXoiOB, TO MOHECEHHbIE U3JEPKKU BO3MeE-
IIAI0TCS 32 CUET (peiepaibHOro OOKETA.

B cnyyae 3akioueHUs MUPOBOrO COIVIAlIeHUs CyAeOHble pacXobl pacripese-
JSIOTCS MO COTJIAIICHUI0 CTOPOH. Eciy mpu 3aKiIrOYEHHHM MHUPOBOTO COIJIALIEHUS
CTOPOHBI HE MPEAYCMOTPENHN MOPSJIOK pacrpeaesieHusl Cy1e0HbIX pacXxoJ0B, TO OHU
pacnpenesnsaoTcs MeXAy CTOPOHaMH Mo oomuM npaBuiaM. [Ipu oTkasze uctua ot uc-
Ka OTBETYMK BO3MEIAET UCTIY TOHECEHHBIE UM PACXO/IbI TOJIBKO B TOM CIIy4ae, €CIU
TpeOOBaHKME HCTLA OBLIO OTBETYMKOM YJIOBJIETBOPEHO MOCIE MPEIbABICHUS HCKa
(ct. 101 T'TIK PD).

Bo3menienre pacxoJoB Ha OIUIATy YCIOYr CyJIeOHOTO MNpPEICTAaBUTENS OCY-
LIECTBIIAETCS BBIUTPABIIEH JI€JI0 CTOPOHE MO €€ MUCbMEHHOMY XoAaTancTBy. O1HaKO
pa3Mep ATUX PacXOJIOB OMNPENENIeTCsS CyIOM «B pa3yMHbIX mnpenenax» (ct. 100
['TIK P®). Takxe ompenensieTcss pa3mep KOMIIEHCAIIMU, B3bICKUBAEMOU 3a (hakTuye-
CKYIO MOTEPIO BPEMEHHU CO CTOPOHBI, 3asBUBILEH HEOOOCHOBAHHBINA MCK JIMOO CUCTE-
MaTUYECKU MMPOTUBOJICHCTBYIONIEH OBICTPOMY pa3pelIeHUIO CIIopa.
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6.3. CyaeoHbie luTpadbl

Cyne6usie mTpadpl — ASHEKHBIE B3bICKAHH, HaJlaraéMble CyJOM Ha TpaxaaH U
JOJDKHOCTHBIX JIMI[ 32 JIOIYIIEHHBIE MMM HApyLICHUs HOPM T'PAKIAHCKOTO ITPOLIECCY-
anmpHOTO 3aKoHOAaTenbcTBa. [ TIK PO npexgycmarpuBaet Hanoxenue mrpada Ha yqacT-
HUKOB Ipoliecca (CBUAETENEH, SKCIEPTOB, CIIEUUATMCTOB, IIEPEBOJYUKOB, JOJKHOCT-
HBIX JIMI] OPIaHOB FOCYAAPCTBEHHOM BIACTA U MECTHOTO CaMOYIIPABJICHHUS, B CIIy4ae UX
HESIBKM 110 BBI30BY CyJa MO MPUYHHAM, [PU3HAHHBIM HEYBAKUTEIbHBIMHU); HA JIMII, HE
BBITMOJIHUBIINX TI0 HEYBAXHUTEIBHOM IMpUYMHE TpeOOBaHME Cyla O MPEICTaBICHUU
MMCBMEHHBIX WJIM BEIIECTBEHHBIX JI0KA3aTENIbCTB; HA TPAXK/IaH, HAPYIIAIOIIUX MOPSAIOK
B 3aJI¢ CyIcOHOTO 3aceanus U B Apyrux npeaycMorpeHHbIX [ TIK PO cinyyasx.

B Hacrosimiee BpeMsi 3aKOH COJEPKUT YKa3aHHE HAa KOHKPETHYHO JECHEKHYIO
CyMMY B pyOJsX, MOAJIEKAIYIO yIJaTe 3a HapylIeHHE BUHOBHBIM JIULIOM TpeOoBa-
HUH IPOLECCYAIBHOTO 3aKOHOAATENIbCTBA.

Tax, 3a HeHCNIONHEHNE B YCTAHOBJICHHBIM CPOK CyJeOHOro 3ampoca O IMpej-
CTaBJICHUM B CyJ NIMCBMEHHOTO WJIM BEIIECTBEHHOTI'O JOKA3aTEbCTBA HA JOJDKHOCT-
HBIX JIUI] WJIM Ha TPaXkJaH, HE SBIIAIOMIMXCS JUIAMU, YYAaCTBYIOIIMMHU B JeJe, Haja-
raercsi mTpad — Ha JOHKHOCTHBIX JIMI[ B pa3Mepe J0 OAHOW ThICAYM pyOJsiei, Ha
IpaKJaH — 10 MATUCOT pyOsieid. Ha nui, BUHOBHBIX B HapyLIEHUH NOpAJIKa B Cy1€0-
HOM 3aceJlaHuu, HajaraeTcs mrpad B pa3Mepe 10 OJHOUN ThICSYH pyOIIeil.

B ciiydyae HesiBKM B cy[ieOHOE 3aceaHHe CBUIETEINS, SKCIEPTa, CHEIUAINCTA,
[IEPEBOIUMKA 10 NPUYHMHAM, MPU3HAHHBIM CYJIOM HEYBaKUTEIbHBIMH, YKAa3aHHBIC
JULa MOTYT OBITh MOABEPTHYTHI IITpady B pa3mMepe 10 OJHOM ThICSUU pyOJiel U T.1.

Tpad B3bICKMBaETCS Ha OCHOBaHUU cyneOHoro onpenenenus. [1o 3asBienuto
JMLQA, MPUBJICYEHHOTO K OTBETCTBEHHOCTH, CYZ, BBIHECIIMH ONPEIAECICHUE, MOXKET
CJIOKUTD ITpad UM YMEHBIIUTD €ro pazmep. JlaHHoe 3asBlIeHUE paccCMaTpUBAETCA B
CyJIeOHOM 3acelaHuu B T€UeHHE AecaTu AHed. OmTpadoBaHHOE U0 U3BELIAETCS O
BPEMEHU M MECTe CyneOHOTO 3acelJaHus, OJJHAKO €ro HesBKa HEe SIBJSETCS MpEersT-
CTBHUEM K paccMOTpeHHMIO 3asgBieHus. Ha onpenenenue cyna o0 oTkasze CIOXKUTH Cy-
NeOHBIA Tpad WK YMEHBIIUTH €r0 pa3Mep MOXKET ObITh MOIaHA YACTHAs kKanooa.

Bonpocs! Aji1 CaMOKOHTPOJISA

. [lonsTHE MpoLIECCYyaTbHBIX CPOKOB.

. [lonsiTue, Ha3HAYeHHE U BUBI CyI€OHBIX PACXOIOB.
. 'ocynapcTBeHHas monuivHa.

. I31epxKKu, CBSI3aHHBIE C PACCMOTPEHUEM JIEa.

. Pacnipenienienue cy1eOHBIX pacxo0B.

. Cyne6nsie mrpadsi.

NOThWN -

TeMbl HTHPOPMALMOHHBIX COOOILEHUN

-

. Pacripenenenne cyeOHBIX pacXxoI0B MEXIY CTOPOHAMH.
2. BoccranoBnieHre TIpolieccyanbHBIX CPOKOB.
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PA3JEJ 7.
UCK. KIACCH®PUKALHUA UCKOB. IIPEADBABJIEHUE HCKA

MCTOI[I/I‘ICCKI/IC PCKOMCHIAAUHU 110 U3YUCHUIO TCMBI:

JIns u3ydeHus: JaHHOW TeMbl clieyeT oopatuthes k cT. 46 Koncrurynuu Poc-
cutickoit denepaluy, KOTopasi 3aKpervisieT, YTO KaKJIOMY rapaHTUPYETCs cyaeOHas
3allliTa €ro MpaB M CBO0OA. DTO e MPaBO IMOATBEPKIAETCSA IMOJOKEHUSIMH CT. 3
['paxmanckoro mporeccyanbHoOro kojaekca Poccurickon denepanuu, B KOTOPOU Io-
BOPUTCS, UTO 3aMHTEPECOBAHHOE JIMIIO BIPaBE B MOPSJIKE, YCTAHOBICHHOM 3aKOHO-
JATENIbCTBOM O TPAXKJIAHCKOM CYJIONPOU3BOJCTBE, OOPATUTHCS B CYJl 3a 3alIUTOM
HapyIICHHBIX TpaB. YUYEHUE O «HUCKe» OepeT cBoe Hauano emie B PumMckom mpage.
[Ipu >TOM M camMoO coJiep’KaHUE MOHATHS «HUCK», TAaHHOEC PUMCKHMH FOPUCTAMHU, CO-
XPAHWIOCh U IIMPOKO HCIOJB3YETCS COBPEMEHHBIMHU KOPUCTAMU B MPABONPHUMEHHU-
TeNbHOU mpakTuke. «OO01ee MoHsATHE McKa Jaercs B Jlurecrax: UCK €CTh HE UTO
WHOE, KaK NpaBO JHUIA OCYIIECTBIATH CYACOHBIM MOPSAKOM IpHUHAJJICKAIIEE eMy
TpeGoBaHue»!,

7.1. [IoHATHE U 3JIEMEHThbI UCKA

HenictByronmui [TIK P® B cT. 131 ycranaBimBaeT, 4T0O MCKOBOE 3asIBICHUE
JOJDKHO YKa3blBaTh, B UEM 3aKJIIOYAETCS HApPYIIEHUE WM Yrpo3a HAPYLIEHUs NPaB,
CBOOOJ WJIM 3aKOHHBIX UHTEPECOB UCTHA U ero TpedoBanus. A noapazgen II I'TIK PO
HasbiBaeTcsa «MckoBOe MPOU3BOICTBOY.

CrieroBarenbHO, 3aKOHOAATEIb BOCIIPUHSAJI ABOMCTBEHHOE NMOHATHE UCKA:

1) xak cpencTBa 3alUThl CYyOBEKTUBHOTO HAPYIIEHHOTO MIpaBa MM yrpo3bl Ta-
KOI'O HapyIlIECHHUS;

2) kak (opmbl, BUAAa MPOU3BOJACTBA CyAa MO PACCMOTPEHHUIO U Pa3pelIeHUIO
IPaKJAHCKUX JEIL.

Hck — TpeboBanme I0OPUINIECKH 3aUNHTEPECOBAHHOTO JIHIIA (KCTIIA), 00paIieH-
HOE€ K CyJly MepBOM MHCTaHIMH, O 3alllUTe HAPYIIEHHOTO WM OCHapuBaEMOIo CyOb-
€KTUBHOTO NpaBa WM OXPAHAEMOIO0 3aKOHOM HMHTEpPECa YCTAaHOBJIEHHBIM 3aKOHOM
crIocoO0OM Ha OCHOBAaHUM YKa3aHHBIX (DaKTOB, C KOTOPHIMUA OHO CBSI3bIBA€T HEMPABO-
MEpHBIE AEHUCTBHS OTBETYUKA.

BoLaeasiior cieayonye 3J1eMeHThl HCKa:

Conep:kanue MCKa — JEUCTBUE Cy/1a, COBEPIICHHS KOTOPOTO MPOCUT HCTEI,
oOpamiasich B CyJ 3a 3alMTON HapylIEHHOrO WM ocnapuBaeMoro mnpasa. Coaepika-

! lepuyk T.M. AkTyanbHble mpoGieMbl MHCTUTYTA JOBEPUTEILHOTO YIIPABIEHHS HUMYIIECTBOM
B Poccun // Bectauk CeBepo-KaBkasckoro rymanutapHoro uactutyta. 2013. Ne 6. C. 91.
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HUE HCKa ONpENessieTcs UCTLOM, HCXOAS U3 IPELyCMOTPEHHOIO 3aKOHOM BHJA CY-
ne6Hoi 3amuThl. [loaToMy KcTel BpaBe MPOCUTh CY/:

* O MPUCYXICHUHU OTBETUYHMKA K MCIIOJIHEHUIO OINPEICIECHHOIO IEUCTBUS WIIU
BO3JIEPKAHUIO OT KAKOTr0-I11M00 AEHCTBUS;

* 0 MPU3HAHUU CYIIECTBOBAHUS WJIM OTCYTCTBHUS KaKOTO-JIMOO MPaBOOTHOIIE-
HUs, CyOBEKTHUBHOTO MpaBa WK 00513aHHOCTH;

* 00 M3MEHEHUU WM MPEKPAIICeHUH MPABOOTHOIIEHUN HCTIA C OTBETUYUKOM
(0 mpeoOpazoBaHUK MPABOOTHOLICHUS ).

IIpeaMer McKa — yKa3aHHOE UCTLOM CyOBEKTHBHOE IIPABO, O 3aLIUTE KOTOPO-
IO OH MPOCHUT CYJI BEIHECTH PEIICHHUE C TOMOIIBIO YKa3aHHBIX B 3asBJICHUH CTIOCOO0B.

[IpeameT ncka onpenesnsercs B NEPBYIO OUEPEb XapaKTePOM U COJIEPKaHUEM
MaTepuaIbHO-IIPABOBOrO TpeboBaHusA. BriaBuras ompeneneHHble TpeOOBaHUS K OT-
BETUUKY, HallpuMep, O BO3MEIIECHUH yIepOa, UCTEl] OJTHOBPEMEHHO Ha3bIBAET ACi-
CTBUS, KOTOpbIE OTBETYMK OOs3aH COBEPILIUTH B MOJIb3Y UCTHA (B3BICKATh OMpE/e-
JICHHYIO JCHEXKHYI0 CYMMY, IEpPEHECTH 3a00p, ClIoMaTh MEPEropoaKy, OCBOOOAUTH
KOHKPETHYIO KBapTUPY, IepeaTh KOHKPETHYIO BEIllb).

OcHoBaHMe HMCKa — yKa3blBaeMble UCTIOM OOCTOSITENBCTBA, C KOTOPBIMU HC-
Tel, KaK C IOPUANYECKUMHU (PaKTaMH, CBSI3bIBAET CBOE MAaTEPUAIILHO-TIPABOBOE TPeOO-
BaHHE WJIM IIPABOOTHOILICHHE B LIEJIOM, COCTABIIAIOIIEE TPEAMET UCKA.

WHpIMU cll0BaMU, 3TO Takue (PakThl, ¢ KOTOPHIMU 3aKOH CBS3bIBAET BO3ZHUKHO-
BEHHE, U3MEHEHUE WJIU MpEKpalleHUue MPABOOTHOIICHHM, T.€. IpaB U 00sA3aHHOCTEN
cTtopoH. O0 3ToM roBoput 1. 4 4. 2 ct. 131 I'TIK P®, cornacHo koTopomy ucren 00s-
3aH yKa3aTh, B UEM 3aKJI0YAETCA HApYILIECHUWE WJIM YIpo3a HApPYIICHHs MpaB, CBOOO
WM 3aKOHHBIX HHTEPECOB UCTIIA U €T0 TPEOOBAHUS.

[Tynkrt 5 u. 2 cr. 131 I'TIK P® npeanuceiBaet, 4ToObl B UICKOBOM 3asIBJICHHUU
OBLIIM yKa3aHbl 00CTOSATEIBCTBA, HA KOTOPBIX UCTEL] OCHOBBIBAET CBOM TPEOOBAHUS K
OTBETYHKY.

Taxum o6pazom, cornacHo ['TIK PD daktel u 06cTOSTENHCTBA MOXKHO MOPA3-
JIEJISATh Ha J1Ba BUAA.

[lepBrie — 3TO Takue (akThl, KOTOPbIE MOATBEPKAAIOT HATUYHUE WM OTCYT-
CTBUE MPABOOTHOIICHUN MEXIy CTOPOHAMU MO Jiedy (10roBOp, NPUUYMHEHHBIH Bpen
3JI0POBBIO, UMYIIIECTBY).

Bropsie — 310 Takue GakThbl, KOTOpbIE NOATBEPKAAIOT TPEOOBAHUS UCTLA K OT-
BETUUKY (HEUCIIOJIHEHUE JOTOBOpa, HAPYIICHUE MPABWII ABMXKCHUS, PEKUMA IKCILTY-
aTaluy TEXHUKHU.

OcHoBaHUE HCKa B JUTEpaType MOAPA3ACNAIOT Ha (aKTHUECKOE U IopHUIuye-
CKO€, aKTUBHOE U MACCUBHOE.

DakTUYECKOE OCHOBAHUE MPEACTABISIET COOO0H COBOKYMHOCTb HOPUAMYECKUX
(dakToB, Ha KOTOPOil Oazupyercs TpeOoBaHUE, a MPABOBOE OCHOBAaHUE — HOPMY IIpa-
Ba, HAPYLIEHHYIO WM OCIIAPHUBAEMYIO MPOLECCYyaAbHBIM MPOTUBHUKOM. B CBs3M C
3TUM HUCTeI] 00s13aH B UCKOBOM 3asIBJICHUU YKa3bIBaTh, HA KAKOM HOPMAaTHUBHOM aKTe
OCHOBBIBAIOTCSI TPEOOBAHMSI.

AKTHBHOE U MAaCCUBHOE OCHOBaHHE OOYCIIOBJIIEHO XapaKTEPUCTUKOW HCTIA KaK
AKTUBHOM, @ OTBETUYHMKA — KaK ITACCUBHOW CTOPOHBI. B CHIIy 3TOr0 K aKTUBHOMY OC-
HOBAHHMIO OTHOCSITCSI IPABOIPOU3BOIALINE (PaKThl, CBUAETEILCTBYIOIIUE O BO3MOX-
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HOCTH JIMIId BBICTYIIaTh B KA4YCCTBC HOCUTCIIA CY6I>CKTI/IBHOFO MAaTCPUAJIBLHOI'O IIpaBa.
[IaccuBHOE OCHOBaHHE COACPIKUT q)aKTBI MMOBOJa K MPCALABICHUIO HCKa, TO C€CTb
q)aKTBI, YKa3bIBAOMKUEC Ha HGO6XOIII/IMOCTI) 06paHl€HI/I$I B CyO C ICJIbIO IIPUBJICYCHUA
K OTBETCTBEHHOCTH O0SI3aHHBIX JINTIY (OTBGTLII/IKOB).

7.2. Knaccupukanusi MCKOB

B 3aBucuMocTH 0T 00BbEKTA 3aIIMTHI (XapaKTepa CIIOPHOI0 MATePHAJIbHO-
ro NpaBOOTHOLIEHMS):

1) BO3HHKAIONIWE U3 TPAKIAHCKUX OTHOIICHHIA;

2) BO3HHKAIOUIUE U3 TPYIOBBIX OTHOIICHHUI;

3) BO3HMKAIOIINE U3 CEMEMHBIX OTHOIICHHIA;

4) BO3HUKAOIIWE U3 3eMEIbHBIX MPABOOTHOIICHUH H JIp.

B 3aBucumocTH 0T coaep:kaHus MCKa (TpedyeMOro Buaa CyaeOHOM 3alu-
ThI) Pa3JN4Yal0T TPH BUA:

a) UCKH O MPUCYKJICHUU (MCTIOJIHUTEILHEIC);

0) UCKM O MpU3HAHUU (ITPAaBOYCTAHOBUTEIILHEIC);

B) MCKM O MpEKpalleHUU WIM W3MEHEHHH MPaBOOTHOIIEHUHN (mpeobpa3oBa-
TeJIbHbIE, KOHCTUTYTUBHBIE).

B 3aBucHMMOCTH OT XapakTepa 3alIMINAeMOr0 MHTepeca MCKH MoApasje-
JIAKOTCH:

JIMYHBIA MCK — UCK KCTIIA, HAMPABJICHHBIN HA 3alIUTy COOCTBEHHBIX MHTEPE-
COB, KOTJIa OH SIBJIAETCS YYaCTHHUKOM CIIOPHOTO MPABOOTHOUIECHHSI U HEMOCPEACTBEH-
HBIM BBITOI0NIPHOOpETATENEM T10 AEIy.

Hck B 3alIUTY TOCyAapCTBEHHBIX M OOIECTBEHHBIX HHTEPECOB — HCK,
HaIpaBJICHHBIM HA OXpaHy UMYIIECTBEHHBIX U UHBIX MPaB U UHTEPECOB TOCYIapCTBA
u obmecTBa. K aTuM nckaM MoryT ObITh OTHECEHBI TpeOOBaHUs IPOKYpoOpa, rocyaap-
CTBEHHBIX OpPraHOB, OPraHOB CaMOYMPABJIEHUS, UHBIX OPraHOB, OPraHU3alMi U OT-
NENBHBIX TpaxaaH. B 9TUX ciydasx BBITOAONPHOOpETATENIEM SBIISIETCS TOCYIapCTBO
WM OOIIECTBO B IIEJIOM.

Hck B 3a1UTy APYrMX JUL — UCK, HAPABJICHHBIN Ha 3allIUTY IIPaB U UHTEpE-
COB HE CaMOr0 HCTIAa B MPOIECCyaIbHOM CMBbICIIE, a JPYTUX JIMI. DTH UCKHU JOMY-
CTUMBI TOTJIa, KOTJa UCTEIl B CHIIy 3aKOHA YIIOJIHOMOYEH Ha BO30YXKJICHHUE TpaXKiaaH-
CKOr0 Mpoliecca B UHTEpeCcax APYrux JIUil.

I'pynnoBoii uck (B TOM 4HC/JI€e B 3alIUTY MHTEPECOB HEONpeaeIeHHOIrO
Kpyra JiMi) — MCK, HalpaBJICHHBIN Ha 3aIlUTy WHTEPECOB TPYMIbI JIUII, MEPBOHA-
YJaJIbHBIA COCTaB KOTOPOW HEBO3MOKHO OIPEICIUTh B MOMEHT BO30YXKICHUS TPaXK-
naHckoro nena. K HumM mMoryT ObITh OTHECEHBI UCKM OT UMEHHU 00I111ecTBa MOTpeduTe-
JIel, aHTUMOHOIIOJIBHOTO OpraHa B 3alIUTy HEOMPEAEICHHOTO Kpyra JIUI, IPOKypopa —
O TPU3HAHUM HEJCUCTBUTEILHBIM HOPMATUBHOTO aKTa, KOTOPBIM HapylIaeT IpaBa
rpaKJaH W OpraHu3anuii. B 3TuX ciydasx BBITOJOMOIyYaTEIeM SBISIETCS OOIIECTBO
B 11es10M. [103TOMY Takue UCKH SIBJISIFOTCS, HA HAIl B3TJISI, OJTHOW U3 Pa3HOBUAHOCTEN
MCKOB B 3aIIUTY TOCYAapCTBEHHBIX U MyOIHMYHBIX HHTEPECOB.
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KocBennbiii (mpou3BoAHbIN) UCK. KOCBEHHBIE HCKM HAIIPABJICHBI HA 3aILLUTY
WHTEPECOB I'PYIIIBI JUL, IEPCOHAIBHBIA COCTaB KOTOPOM 3apaHee ompenencH. OHu
IPU3BaHbI B NIEPBYI0 OUEPE/lb 3AIUIIATh UHTEPECH CYOBEKTOB KOPIOPATUBHBIX OT-
HOILIEHUH (B OCHOBE KOTOPBIX JIE)KUT OOBEIUHEHUE JUI] U (WIM) UX KAIUTAJIOB C Iie-
JbK0 JOCTHUKEHUS OOIIel S5KOHOMUYeCKOoU 1enu). KocBeHHble UCKU CITyKaT Ui 3a-
IIUTHl UHTEPECOB MPEANPUATHS, OpraHU3aluu U T.J. (AaKIIMOHEPHBIX OOLIECTB, 00-
IECTB C OTPAHUYEHHOW OTBETCTBEHHOCTBHIO) B ClIydae, €CIIM HE3aKOHHBIE EHCTBUS
JOJKHOCTHBIX JIMI] U3 YHCTIA YIPABIICHIIEB IPUBENIN K yOBITKAM.

7.3. [IpeanaB/IeHNe UCKA

3auHTEpPECOBAHHOE JIUII0 MOXKET KaK 0OPAaTUTHCS B CYJ] C UCKOBBIM 3asIBJICHUEM
JUYHO, TaK ¥ niepeciats ero no noure. Ctarbs 133 ['TIK PO ycranaBmuBaer, 4to Cy-
Jbsl B TEUCHHE TATH JHEH CO JTHS MOCTYIUICHUS UCKOBOTO 3asBJICHUS B CyJ 00s3aH
paccMOTpEeTh BOMPOC O €0 MPUHSITUHU K MIPOU3BOJCTBY. M3 3TOM cTaThu CIEIyET, YTO
BOIIPOC O MPUHSITUU 3asIBJICHUS CYJbs PEIIAET €AUHOIUYHO.

[IpeabsiBiaeHre U IPUHITHE UCKOBOTO 3asBJICHUS BIICYET 32 COOOM ClIeTyIOIINe
MPOIIECCYaTbHO-TIPABOBBIE TTOCJIEACTBUSA:

* JINIIO, IPEABIBUBIIIEE UCKOBOE 3asBJICHUE, CTAHOBUTCS UCTIIOM U MpuobdpeTa-
€T BCE MpOIecCyallbHbIC MTpaBa U 003aHHOCTH, MTPEIOCTABICHHBIE 3aKOHOM;

* JINII0, KOTOPOE YKAa3bIBAETCA B MCKOBOM 3asBJICHUU KaK HAPYUIUTEIb IIPaBa,
CTAHOBUTCSI OTBETYUKOM M TaK»Ke€ MPUOOPETAET BCE MTPaBa CTOPOHHI.

NHpiMU clioBamMU, BO3ZHHUKAET MPOIECCyaTbHOE TPAaBOOTHOIIICHUE.

MarepuanbHO-TIPABOBBIE TOCJEICTBUSL MPEIBIBICHUS HUCKA 3aKIIOYAIOTCS B
TOM, YTO MPEPHIBAETCS CPOK UCKOBOW JJABHOCTH.

[Topsimox oOparieHus B Cya WIM MOPSIAOK MPEIBIBICHUS UCKA CTPOTO perja-
MEHTHPOBaH.

[Ipu npenbsaBieHUH UCKa HEOOXOAMMO COOJIIOICHHE MUCHhbMEHHOW (HOPMBI HC-
koBoro 3asBienus (ct. 131 T'TIK P®). B 3aaBnenun JOMKHBI OBITh OTPAXKEHBI BCE
tpedyembie cT. 131 I'TIK PD pexBu3uThl, 6€3 KOTOPHIX Cy]l HE MOXKET MPUHATH €TO U
OPUCTYIUTh K paccMoTpeHuto. HeoOxomumo, 4ToObl B 3asBICHUU OBLIO yKa3aHO
HaMEHOBAHUE CYJa, B KOTOPbIN MOJaeTCs 3asBJI€HUE, HAUMEHOBAHHUE UCTLA, €0 Me-
CTO >KUTEIHCTBA (€CJIM UCTIIOM SIBJISIETCS OpPTraHU3aIlus, TO €€ MECTO HaXOXKICHHUS).

A xorja 3asBJICHHE MOAAETCS MPEACTABUTENIEM, TO YKa3bIBAIOTCS €r0 Hanme-
HOBAHUE U €ro aJIpec.

B 3asBrneHnn He0OX0IMMO Ha3BaTh OTBETYMKA, €M0 MECTO >KUTEILCTBA (€CIU
OTBETUYMKOM SIBJISICTCS OpTraHW3allvs — €€ MECTO HaxoXJeHus). be3 3Tux maHHBIX
HEJIB3sl PelTh, KTO BBICTYMAET CTOPOHAMHU MO MpeAbsiBIeHHOMY UCKY. Ecnu ke B
CIIOPE YYacCTBYIOT HECKOJBKO MCTIIOB U HECKOJIbKO OTBETYMKOB, TO YKA3bIBAIOTCS UX
HAaMMEHOBAHUA U ajJpeca.

Cratps 4 T'TIK PO pazpemaet npeabsaBiIiTh UCK B 3alUTY YY>KHX UHTEPECOB
TOJIBKO B ciydasx, npeaycMoTpeHHbix ['TIK P u apyrumu denepanpabiMu 3aKoHa-
mu. Jluma, Bo30yk1aromue Takue Jeia, BRICTYNalT OT cBoero uMeHu. ClieroBaTesb-
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HO, B ICKOBOM 3asIBJICHUY HEOOXOIMMO yKa3aTh HAMMEHOBAHUE 3asBUTEIS M €r0 aJI-
pec, a Tak’Ke HaMMEHOBaHKE TOTO JIMIIA, B 3aLIUTY MpaB, CBOOO/I U 3aKOHHBIX HHTEpE-
COB KOTOPOTO 3as1BJIEH UCK. ECiu UCK 3asBieH B 3aliuTy HHTEpecoB Poccuiickoin Pe-
nepamuu, cyobekra Poccuiickoit denepanvy, MyHULMIIAIBHOTO O0pa3oBaHUs WA
HEOIPEAEIEHHOTO KpyTa JIUII, TO aIpEC HE YKa3bIBACTCS.

Ha npakTuke HEpeako ciaydaercsl, 4YTO MECTO HAXOXKAECHUS OTBETUYHKA HEU3-
BECTHO; TOrJAa YKa3bIBAETCS aApeC IOCIEAHEr0 HM3BECTHOTO MECTa KUTEIbCTBA
(ct. 119 I'TIK P®). 1o TpeboBaHusAM, NPEABSIBISIEMBIM B 3allIUTy UHTEpPECOB Poccuii-
ckoit Denepannn, cyopekToB Poccuiickoit denepariuu, MyHHIIUTAIBHBIX 00pa30Ba-
HUM, a TaKXKe IO JIeJlaM O B3bICKAHUM aTUMEHTOB, BO3MEIICHUU Bpeaa, TPUUMHEHHO-
ro yBEYhEM, UHBIM MOBPEXKJACHUEM 370POBbSI UM B PE3YyJIbTATE CMEPTU KOPMUIIbIA
IIPU HEU3BECTHOCTH MPEOBIBAHUS OTBETUMKA, CYIbsS O0S3aH CBOMM OIpPEACIICHHEM
00BsBUTH po3bIck oTBeTuYHKA (cT. 120 ['TIK PD).

K cobmogenuto hopmbl HCKOBOTO 3asiBJICHUS CIEAYET OTHECTH U TPEOOBaHUS
ct. 132 I'TIK P®, kotopasi naeT nepedyeHb TOKYMEHTOB, MPUJIAra€MbIX K UCKOBOMY
sasBieHnro. Beeaenue B I'TIK P® sroii ctathu nenaer cyaeOHYIO MPAKTHKY €IUHO-
oOpa3HoH, MPUBOAUT K Oojiee OBICTPOMY MPUHATHUIO 3asBJICHUIN CYJIOM, YMEHBIIIAET
BO3MOYKHOCTH CYOBEKTUBHOT'O YCMOTPEHHUS CYbH.

K 3asBieHuto 10KHBI OBITH MPUIIOKEHBI KOTIMU MCKOBOTO 3asBJICHUS 110 YHC-
JIy OTBETYMKOB U TPETHUX JIUI, TUCbMEHHBIE 10KA3aTEIbCTBA U UX KOIHH.

[TpuHumas 3asBieHue, Cyapsi 00s13aH IPOBEPUTH COONIOACHHE TPEOOBAHUI MTPO-
[IECCYaJIbHOTO 3aKOHOAATEIBCTBA KaK OTHOCUTEIBHO MPEANOCHIIOK MpaBa Ha UCK, Tak
Y OTHOCUTEIHLHO (POPMBI M COJAEpKaHMS 3asiBlieHUs. Eciu OoTCyTCTBYeT XOTs Obl OjiHA
13 MPEINOCHUIOK MpaBa Ha UCK, TO 3asBiaeHue Bo3Bpaiaercs (ct. 135 I'TIK P®). Ecnu
K€ CyJbsl YCTAHOBUT, UTO MCKOBOE 3asBJICHUE HE OTBEYAET TPEOOBAHUSM, MPEIbSB-
asieMbIM K ero dopme u comepxanuto (cr.ct. 131, 132 I'TIK P®), To OH BBIHOCUT
oTpejiesieHre 00 OCTaBICHNH ero 0e3 TBUKEHUS.

B onpenenennn yka3plBaroTCA HEIOCTATKU U yCTAHABIUBAETCSA PA3yMHBIN CPOK
11 uX ucnpasieHus. [Ipu ucnipaBiieHHH 3asBJICHUSI B YCTAHOBJIEHHBIN CyAbEH CPOK
OHO CUMTAETCS MOJIaHHBIM B JIEHb MIEPBOHAYAIBHOTO MpPEACTaBIEHUS B cyl. B mpo-
TUBHOM CJIy4yae 3asiBJICHHE CUMTAETCS HE MOJAHHBIM M BO3BpALIAETCA 3asBUTENIO CO
Bcemu nipuiiokeHusiMu (ct. 136 I'TIK P®). [1pu aToM ciienyeT moauepKkHyTh, 4YTO He-
MPEICTABIICHUE JOCTATOYHBIX JIOKA3aTEJIbCTB HE SIBJSETCS HapylieHHeM (OpMbl U
COJICp>KaHMs 3asBJICHUS U TI0 ATOW MPUYMHE OHO HE MOXET OBITh OCTaBJIEHO Oe€3
JBUKEHHUS. 3asIBICHUE B 3TOM CJIy4ae MPUHUMAETCS, a CyJ MPEJIaracT npeacTaBUTh
JIOTIOJTHUTEJILHBIE JOKA3aTEIbCTBRA.

O npuHATHM 3asBJICHUS K MPOU3BOJCTBY CYJ/ibsl BHIHOCUT ONPEACIICHUE, KOTO-
poe CIIY»XUT OCHOBAHHMEM JJIsl BO30YKJICHHS TPaXKJaHCKOTO Jiejia B CyJie TIepBON MH-
cranuuu (ct. 133 I'TIK PO).
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7.4. 3aliuTa UHTEPECOB OTBETYHKA

[IpuHIun npoieccyaabHOTO PaBHONPABUS B TPa)kJIaHCKOM Ipoliecce obecrie-
YUBAET CTOPOHAM PaBHBIE BOBMOKHOCTH I10 3aIUTE CBOUX IPaB.

Taxk, Hapsily ¢ MpaBOM MCTIIA HA MPEIBSABICHUS UCKa MIPOLIECCYaTbHOE 3aKOHO-
TATENhCTBO MPEAOCTABIACT OTBETYMKY IPABO BO3PaKaTh MPOTHB HCKAa M IPABO
PETBSIBUTH BCTPEUHBIN UCK.

CrnenoBaTelbHO, MOYKHO BBIJICTUTH CIICAYIOIINE CPEACTBA 3alMTHI MHTEpe-
COB OTBETUYHMKA:

1) so3pasicenuss — 3T0 OOBSICHCHHUS OTBETYHKA, OOOCHOBBIBAIOIINE HEIPABO-
MEPHOCThH MPEABIBICHHOTO K HEMY HCKa.

Bo3zpaxkeHnus MOTyT KacatbCsi:

- MPAaBOMEPHOCTH BO3HUKHOBEHHUS IpoIlecca WM €ro MPOJOJDKEHHUS, TaKhe
BO3PAXEHUS HA3BIBAIOTCS IIPOLIECCYATbHBIMH.

Hampumep, 0TBETUHMK MOXKET yKa3aTh CyJy, YTO UCTEI] MOJa]l UCK C HApPYIIIEHU-
€M MPaBUJI O MOJABEAOMCTBEHHOCTH U 3TO BO3PaKEHHE OYyJIET JOCTaTOYHBIM OCHOBA-
HUEM JUIsl TOTO, YTOOBI Cy/l MPEKPATUIT TIPOU3BOJICTBO 10 JIEIY;

- MOTYT KacaTbCsl CYIIECTBa 3asBJIICHHBIX HCTIIOM TpeOOBaHUM, Takue BO3pa-
YKEHUS Ha3bIBAIOTCSI MATEPHATBHO-TIPABOBBIMH.

OTBeTYMK B JTAaHHOM CIIy4ae MOKET yKa3blBaTh Ha HEOOOCHOBAHHOCTH HCKa,
OTpHUIIas WK ompoBepras (akThl, MOJOKEHHBIC B €T0 OCHOBaHUE, JTOKA3bIBas HEMO-
CTOBEPHOCTH TPEACTABICHHBIX HCTIIOM JIOKa3aTeIbCTB. Hampumep, OTBETYWK, BO3-
paxkasi IPOTHUB MCKa O B3BICKAHUH C HETO JICHEKHOTO J0JITa, MOXKET COCIAThCsS Ha
yIUTaTy UM J0JITa WK Ha UCTEUEHHE CPOKa JTAaBHOCTH, M MPEJOCTABUThL CYAY JOKa3a-
TEJIHCTBA, TTOITBEPKIAIONTUE €TI0 BO3PAKECHUSI.

Heo6xoauMo 0TMETHTB, UTO B cOOTBETCTBUH C 4. 6 cT. 152 I'TIK P®, oTBeTUMK
BIIPABE yKa3aTh CyJ/ly Ha MPOITYCK MUCTIIOM CPOKa JAaBHOCTH YK€ Ha CTaJIUU MOATOTOB-
KM Jiea K cyneOHomy pasz0oupatenbctBy. [Ipu ycTaHoBiIeHHH Cy/ioM JaHHOTO (akTta
CyJl BIIpaBe MPHUHSTH PEIIeHne 00 0TKa3e B UCKE B XOJI€ MIPEIBAPUTEIHLHOTO Cy1e0HO-
ro 3acefanusi. [[pyroii mpumep U3 MPaKTUKH O CHOPY, BOHUKIIEMY B CBSI3U C He-
HaJJIeKAIUM UCTIOTHEHUEM JIOTOBOpa apeH ibl. ApeHIaTop, BO3paXkasi IPOTUB TPeOo-
BaHUS apeHI0AaTeNs O PACTOP)KEHUH JOTOBOPA apeHIbI B CBSA3HM C HCBHECCHHEM apeH-
JATOPOM IIIaTHI 33 MIOMEIICHUE, MOXKET YKa3aTh Cyly, UTO apeHI0aTe]Ib HE NCITOJTHSIT
CBOCH 00S3aHHOCTH IO KaITUTATLHOMY PEMOHTY IOMEIICHHS U JICHBIH, 3aTpaduCeHHBIC
apeHIATOPOM Ha KalUTAIBHBIA PEMOHT MOMEIICHUS, ObLTH 3aCYUTAHBI IMOCICIHUM B
CYeT apeHaHOM TuiaTel. [IpuMep M3 MPaKTUKH 1O CIIOPY, BO3HHUKIIEMY B CBSI3HM C HE-
HaJIC)KAITUM HCTIOJTHEHHUEM JIOTOBOpa KYIUTH-TIpoaaku. Bo3pakas nmpoTus TpeboBa-
HUS UCTIIA O 3aMEHE TOKYIKH, BBIIIECAIIEH U3 CTPOS B MEPUO TAPAHTUIHOTO CPOKa,
npojiaBel] (OTBETYMK) MOXKET yKa3aTh Cyly Ha TO 0OCTOSTEIhCTBO, YTO HCTEI, IKC-
IUTyaTUPys TOT TOBAp, HAPYIIaT TEXHUYECKHUE TPEOOBAHUS 110 €T0 AKCILTyaTaIlHH.

Ecnu ucten He mpeacTaBiIseT J0Ka3aTeIbCTBA OCHOBAHUS HMCKa, 00sI3aHHOCTh
MO JIOKa3bIBAHUIO KOTOPBIX JICKUT HAa HEM, TO OTBETYMK BIIpaBE yKa3aThb Ha 9TO,
OTPaHUYMBIINCH OTPHUIIAHUEM COOTBETCTBYIONUX (pakToB. Hampumep, ucren, yTBep-
xKmas o (pakTe mepegauM JCHET MO JIOTOBOPY 3aliMa, HE MPEAbSBISET HAJICKAIINX
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JTIOKA3aTeNIbCTB, NOATBEPKAAIOIIUX 3aKIOYEHUE CIEIKH U nepefaun geHer. OTBer-
YUK B CBOMX BO3PAXEHUSX MOXKET OIPAaHUYUTHCA OTpHUIlaHHMEM (aKTOB OCHOBaHUS
MCKa U yKa3aTh CyJly Ha OTCYTCTBUE y HMCTIAa HaJJeXalnX JokazarenbcTB. K mate-
PpHUATBLHO-TIPABOBBIM TaK)K€ OTHOCSITCSI BO3PAXKEHHUSI OTBETUMKA HA T€ HOPMbI MaTepu-
aJIbHOTO MPaBa, HA KOTOPBIE CChIIAETCSI UCTEI B CBOEM UCKOBOM 3asIBJICHUH.

2) 6cmpeunblil UCK — CaMOCTOSITEIIbHOE UCKOBOE TpeOOBaHME, 3asBICHHOE OT-
BETYMKOM B YK€ BO3HHUKIIIEM IPOLIECCE AJII COBMECTHOTO PAaCCMOTPEHUS C MEpBOHA-
YJaJlbHBIM UCKOM. [IpeabsaBiisis BCTpEUHBIH UCK, JIULO 00s13aHO COOIIOCTH BCE OOIIHE
MpaBUJia TIPEIBSIBICHUS UCKA, U3J0KEHHBbIE B cTaThsix 134-136 I'TIK P®, a Taxxke
CIielUAJIbHBIC MPaBWIIa, U310keHHbIC B CT. 138 I'TIK PD.

[Ipexne Bcero, Mexay NEepBOHAYATIBLHBIM U BCTPEYHBIM MCKAMU JOJKHA OBITh
CBSI3b, OTCYTCTBHUE KOTOPOUH MPUBOJUT K OTKA3y B MPUHSITHU BCTPEUHOTO HUCKA.

Takasi cBSI3b IMeeT MeCTO B CICAVIOIIMX CAYYaAX:

- €CJIM OTBETUMK MPOTUBOIOCTABISET TPEOOBAHHIO MCTLIA OJTHOPOIHOE TpeOOoBa-
HUE, CPOK HCIIOJIHEHHSI KOTOPOTrO HACTYIWJI, MPEIbABIAS €ro sl 3a4era IepBOHA-
YJabkHOTO TpeOoBaHMs. B0o3MOXKHOCTH 3ayeTa orpeaensieTcs npaBuiaMu cT.cT. 410-
411 I'K P®. Ilpumep 1o cnopy, BO3HUKILIEMY M3 HEHAJJIEKAILIETO UCIIOTHEHUS JOT0-
BOpa apeH/Ibl: Ha UCKOBOE TpeOOBaHHWE apeHI0AATENs O MPUCYKICHUN €My IJIaThl 3a
MOMEIIIEHUE, apEHIATOP 3asBJIIET BCTPEUHBIN UCK 00 yIjIaTe apeH0/IaTeIeM pacxo-
JIOB, TIOHECEHHBIX APEHJATOPOM B CBSA3U C OCYIIECTBICHHEM KAUTAIBHOIO PEMOHTA
nomMenieHus: (Mo oOmiemMy mpaBuily OOSI3aHHOCTH BBIMOJHATH KalUTAIbHBIA PEMOHT
JIEKUAT Ha apeHaoaarene). B 3ToM ciryyae BCTpEUHbIN UCK HAIMPABJICH K 3a4€Ty MepBO-
HAYaJIbHOT'O MCKA B LIEJIOM WJIM B YaCTHU. Y JOBJIETBOPEHUE BCTPEUHOI0 MCKA UCKITIOYa-
€T MOJIHOCTBIO WJIM B YAaCTH YAOBJIETBOPEHUE MEPBOHAYAIBLHOrO Mcka. Hanpumep, oT-
BETYHK, K KOTOPOMY IPEIBSABIEH UCK 00 yIjiaTe alIiMEHTOB Ha COJIep KaHUEe peOeHKa,
TpeOyeT nepenayn eMy peOeHka Ha BocnuTaHue. lIpu ynoBieTBOpeHHH BCTPEUHOrO
TpeOOBaHUs OTBETYMKA OTIIAACT MEPBOHAYATBHBINA UCK O B3BICKAHUH aJTUMEHTOB.

- cyneOHast MpaKkTHKa TOMYCKAeT U UHBIC CIIy4ar B3aUMHOM CBSI3U MEXIY Iep-
BOHAYaJIbHBIM U BCTPEYHBIM UCKaMU, KOTJa UX COBMECTHOE PACCMOTPEHUE MTPUBOIUT
K 0oJiee OBICTPOMY U MIPABUILHOMY Pa3pEIICHUIO CIIOPOB.

Takast cBsI3b MOKET OBITH BbI3BaHa OOIIMM IMPABOOTHOIIEHUEM, U3 KOTOPOTO
BbITEKAIOT 00a ucka. Hampumep, obiee ceMeiiHOe MPaBOOTHOLIEHHE MMEIOT UCK O
pacTopKeHUU Opaka W BCTPEUYHBIM UCK O pasjesie UMYIIECTBA, HAXKUTOTO B MEPUOJ
coBMecTHOro Opaka. [To kaxmaoMy U3 IpeabBICHHBIX HCKOB — EPBOHAYAIILHOMY U
BCTPEYHOMY — CYJl B O0OILIEM PEUICHUU AAET OTACIbHBIA OTBET C OTHOCALLIEHCS K HEMY
MOTHBHUPOBKOH B OTHOIIIEHUH TOT'O, YTO UMEHHO MPUCYKAETCSI TIEPBOHAYAILHOMY U
BCTPEUYHOMY MCTILY M B KaKOW YacCTH.
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7.5. 06ecnneyeHHe UCKaA

ObecrieueHne Mcka — 3TO ACUCTBUS CyJa, HAlpaBiICHHbIE HAa IPUMEHEHUE
IPEIyCMOTPEHHBIX 3aKOHOM MeEp, TFapaHTUPYIOLIUX HaJJieXkallee HCIOJIHEHHUE CY-
NEeOHOTO pELICHHUS.

Hck obecrnieunBaeTcsi Cy/ibed M0 XOAATalCTBY YYacTBYIOIIMX B Jene Jul (1o
CBOEUM MHUIMATHUBE CyJl HE BIIpaBe MPUHUMATh MEphI M0 o0ecneueHnto ucka). OcHo-
BaHUEM I 00ECIICUeHUs] UCKa SBIIAECTCS OMAceHHE B HEBO3MOXKHOCTH HCIIOTHEHUS
pELIeHMs Cy/1a, ECIIM COOTBETCTBYIOLME MEPhI HE OyAyT NpUHATHL. PacnopsbxeHnue 00
o0ecrneueHnr ucka copepiiaercs B popme cy1e0HOro onpeeIeHus.

VYkazaHHOE OIpeAesIeHUE MPUBOAUTCS B UCIIOJHEHNE HEMEJIEHHO.

[Tepeuenb mMep o obecnieyeHnto ucka u3noxex B cT. 140 I'TIK PD.

Haunbonee pacnpocTpaHEeHHbIMH M3 HHUX SIBJISIIOTCA: HAJOKEHUE apecTa Ha
UMYILIECTBO, NPUHAJUIEkKAIIEe OTBETYMKY (B TOM UHCJE JCHEKHBIE CPEICTBA) U
HAXOJSIIEECs Y HETO WIM APYTHX JIMLL; 3alIPEIIeHHE OTBETYUKY OCYILIECTBIATH OIpe-
JIEJICHHBIC JEHCTBHS; 3aIlPEIICHUE JPYTUM JIMIAM COBEpLIATh ONPEICICHHBIC JEH-
CTBHs, Kacaroluecs MpeaMeTa cropa, B TOM YUCIe epe1aBaTh UMYIECTBO OTBETYH-
Ky WIH BBINOJIHATH 110 OTHOILIEHUIO K HEMY MHbIE 0053aTEIbCTBA.

Ecnu obecnieunTenbHbIE MEphl KacaroTCsl UMYILECTBA, KOTOPOE MOJJIEKUT rOC-
yapCTBEHHOW PETrUCTpalvU, TO CyA O0S3aH HE3aMEIJIMTEIbHO COOOUIUTh O MPUHS-
TUU TaKUX MEP B OPraHbl, PETUCTPUPYIOLIKE 3TO UMYILIECTBO U (UJIM)IpaBa Ha HETO.

Ilepeuncnennsie B cT. 140 I'TIK P® mepsl MOTYyT OBITH IPHHSTHI CYyJIOM B Te-
YEHUE BCEro MPOU3BOACTBA IO [Ty, TOKa HE BEIHECEHO CYAEOHOE pelIeHHE.

I'TIK P® npexycMaTpuBaeT BO3MOXHOCTbh 3aMEHbI OJJHOTO BUAA O00ECIeYeHUs
ucka apyruM. OTka3 B XojaTaiicTBe 00 oOecriedyeHuH MCKa HE JIMIIAET 3auHTepeco-
BaHHOE JIMIIO ITpaBa MOBTOPHO OOPATUTHCS K Cyy C TOU e MPOChOOi.

Mepsbl 0 00GecrieueHuI0 UCKa, B CIy4yae €ro yAOBIETBOPEHUS, COXPaHSIIOTCS
BILIOTH JIO UCIIOJIHEHUS cysieOHoro pemienus. Eciu xe B ucke 0yJIeT oTkazaHo, MEphI
ero o0ecrneueHus: COXpaHAIOTCs 1O BCTYIUICHUS PEILICHUS B 3aKOHHYIO CHITY.

Cyn BIpaBe OJHOBPEMEHHO C PELICHUEM HJIM IIOCJE €r0 IMOCTAHOBJICHUS BbI-
HECTHU ompesecHue 00 OTMEHE 00eCIIeUCHHS UCKa.

3asBieHue 00 00ECIIEUeHUH UCKa pa3peniaeTcsl CyJI0oM B JIeHb €ro mojaaun 6e3
U3BEIICHNS OTBETYMKA U IPYTUX YYaCTBYIOLIMX B JIEJIE JIMII.

3aK0HOM NpeaycMOTPEHbI FAPAHTHHU 3AIIUTHl HHTEPECOB OTBETYHUKA MPH
o0ecneYeHNH UCKA:

- Ha OIpeIeNIeHUE N0 BOMPOCY 00eCTIeYeHUs] UCKa MOXKET ObITh MO/IaHa YacTHas
xanoba. OgHako nogaya >kanoObl HE MPUOCTAHABIMBAET UCIIOJIHEHUS ONPEICTICHUS;

- obecnieyeHne MCKa MOXET ObITh OTMEHEHO TEM KE CyAbeil; Jomyckas obec-
NEYEHUE MCKA, CYIbsl MOXKET MOTPeOOBaTh OT UCTIA 00ECTeUueHUs BO3MEILIEHUS BO3-
MOJKHBIX JIJIl OTBETYMKA YOBITKOB IIyTEM BHECEHMs Ha JICMO3UTHBIN CUET CyAa COOT-
BETCTBYIOLLEH ICHEKHOU CYMMBI;

- OTBETYHK IIOCJIE BCTYIUIEHHS B 3aKOHHYIO CHIIy PEIIECHMS, KOTOPbIM B HCKE
0TKa3aHo, BIpaBe TPeOOBaTh OT MCTIA BO3MEIICHUS YOBITKOB, IPUUYMHEHHBIX €MY
MEpaMH Mo 00eCTIeYEeHUIO UCKa, TOMYIIEHHBIMU TI0 MPOChOe UCTIIA.
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Bonpocs! Aji1 CaMOKOHTPOJISA

1. IToHsATHE «MCK» B BUIBI HCKOB.

2. Knaccudukanus uCKoB.

3. IIponieccyanbHble CpeACTBA 3AITUTHI OTBETUYHMKA IMPOTUB HCKa.
4. O6ecneueHne UCKa.

Tembl ”HGOPMALUOHHBIX COOOLLEHUN

1. 3noynorpebieHne nMpaBoM Ha UCK B IPaKIaHCKOM IIpoIiecce.
2. I'pak1aHCKUH UCK B YTOJIOBHOM MPOILIECCE.
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PA3JIEJI 8.
AOKA3bIBAHHUE U JOKA3ATEJ/IbCTBA

MGTOI[I/I‘ICCKI/IC PCKOMCHAAIUHU 110 U3YUCHUIO TCMBI:

]_IJ'ISI N3y4CHUA TCMbI CIICOYCT O6paTI/ITL BHMMAHHC Ha TO, YTO JO0KA3aTCILCTBA
HMCIOT BA)KHOC 3HAUCHHUC IJIA IIPABUJIBHOTO PA3PCIICHUA OCJIA, 4 TAKIKE TO, YTO 3(1)-
(1)€KTI/IBHOCTI) A0Ka3aTCJIbCTBA 3daBUCUT OT IPABUIIBHOCTH €TO ITOJIYUYCHUA. HO3TOMY
BCC JOKa3aTCJIbCTBA, KOTOPBIC ObLIH IMOJIYYCHBI C HAPYHICHHUCM 3aKOHA, HC SABJIAIOTCA
A0Ka3aTCJIbCTBAMH U HC MOT'YyT OBITH MOJIOKCHBI B OCHOBY PCHICHUA CyIa.

8.1. lloHATHEe AOKAa3aTe/JIbCTB B PAXKJAaHCKOM Npoiecce

B cootBerctBuu co ct. 55 I'TIK PO poka3zareinbcTBamMu 10 JI€NTy SIBJISIIOTCS
MOJTyYEHHBIC B TIPETYCMOTPEHHOM 3aKOHOM TMOPSJIKE CBeJeHUS O (pakTax, Ha OCHOBE
KOTOPBIX CYyJl YCTaHABIMBAET HAIMYHME WM OTCYTCTBHE OOCTOSTENIHCTB, OOOCHOBHI-
BaIOIIUX TPEOOBAHUS M BO3PAKCHHS CTOPOH, a TAK)KE€ MHBIX OOCTOSTEIbCTB, UMCIO-
IIAX 3HAYEHUE IS PABUIILHOTO PACCMOTPEHUS M Pa3pelICHUs Jea.

[Ipuznaku:

- OTpaXkaroT 00CTOSATEIHLCTBA, BXOSAIINE B IPEAMET JOKA3bIBaHUA;

- MOJIYYEHHE JOKA3aTEJIbCTB TOJBKO CPEACTBAMHU JIOKA3bIBAHUS, YCTAHOBJICH-
HBIMH 3aKOHOM;

- TIOJyYCHUE W HWCCIEAOBAHME JIOKA3aTEIbCTB OCYIIECTBISIETCA B TOPSIKE,
yctanoBjaeHHOM [ TIK PO.

BouieasiioT cJieayioniye CBOiCTBA JI0KA3aTeJIbCTB!

OTHOCMMOCTB — CBOWMCTBO JOKAa3aTEJbCTBA, YKAa3bIBAIOIIEE HA €ro CBS3b C
MPEIMETOM JOKa3bIBaHUS, HA 3HAYCHUE JI0KA3aTEJIbCTBA JIJII PACCMOTPEHHSI U pa3-
pemenus aena (ct. 59 I'TIK POD).

OTHOCHMOCTH — HE TOJIbKO OOBEKTUBHOE CBOMCTBO JOKa3aTEILCTBA, HO U Mpa-
BHJIO, B COOTBETCTBHUH C KOTOPBIM CyJ1 00s13aH MCKIIIOYATh U3 IIpoIiecca JOKa3bIBaHUS
(hakTHYECKHE TaHHBIC, HE OTHOCSIIHNECS K JICTTy.

JlomycTUMOCTh — CBOMCTBO JIOKa3aTeNIbCTBA, ompesensonee Gopmy gokaza-
TeabCTBA. [lomycTUMOCTh mpenoaraeT coooIeHne TpeOoBaHUM 3aKOHA O TTOJTyde-
HUU UH(POPMAIUU U3 OMNpPEEICHHBIX 3aKOHOM CPEJICTB JIOKa3bIBaHUS C COOJIIOICHU-
€M TopsiIKa COOMpaHMs U UCCIICIOBaHMS JI0Ka3aTeNbCTB. Jloka3zaTenbCcTBa, MOJTyYeH-
HbIE C HapyIICHUEM 3aKOHAa, HE UMEIOT IOPUANIECKON CHUJIBI U HE MOTYT OBITh IMOJIO-
KCHBI B OCHOBY pereHus cyaa (4. 2 cr. 55 I'TIK P®).

JlocTOBEPHOCTBL — CBOMCTBO JI0KA3aTEJIbCTBA, XapPaKTEPUIYIOIIEE €T0 COOTBET-
CTBHE OOCTOATENILCTBAM IMpEIMETa JOKa3blBaHUs. XapaKTEepU3yeT TOYHOCTh, Ipa-
BUJILHOCTB OTPaKEHUsI 00CTOSTENHCTB, MOJJISKAIINUX YCTAHOBIEHHUIO T10 JICTY.
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JlOCTATOYHOCTh — KAa4yeCTBO COBOKYIHOCTHM HMMEIOLIUXCS JT0Ka3aTeNIbCTB I10
JieJly, HEOOXOIMMBIX JJIsl €r0 IPaBUJIBHOTO pa3pelieHus.

OrneHka JOCTaTOYHOCTH JI0Ka3aTeIbCTB 3aKJII0UAETCS B ONPEAEICHUN BO3MOXK-
HOCTH Ha UX OCHOBAHUU CJEJIaTh JOCTOBEPHBIM BBIBOJ] O CYIIECTBOBAHUU UJIM OTCYT-
CTBUM COOTBETCTBYIOLIETO IOPUINYECKOTO (DaKTa.

JloCTaTOYHOCTh — KQUECTBEHHOE (HE KOJIMYECTBEHHOE) COCTOSIHUE COBOKYITHO-
CTH JI0Ka3aTEJIbCTB, 3aBUCSIIEE OT KOHKPETHBIX (PAKTUUYECKUX OOCTOSTEIBCTB €.
JlocTaTOYHOCTh AOKA3aTEIbCTB OLICHUBAETCS MPU Pa3pELICHUN JI€]a, B TO BPEMS Kak
OLICHKA OTHOCUMOCTH, IOITyCTUMOCTH U JOCTOBEPHOCTH J0Ka3aTEIbCTB BO3MOKHA HA
110001 cTaauy rpakJaHCKOro Ipoliecca.

/na yacnenua cywgHocmu 00Ka3amenbCme u 603MOMCHOCMENl UX UCHONb30-
8aHUA 6 CYOe 6AIHCHOE 3HAUEHUE UMEEe UX KNACCUPUKAUUA'

a) 1o npoiieccy GopMUPOBAHUSL:

- NIEpBOHAYAJIbHbBIE — JOKA3aTeJIbCTBA, MOJYyYEHHbIE U3 UCTOYHUKA, HEOCPEI-
CTBEHHO BOCIIPMHHMMABILETO HCKOMbIE OOCTOSTENbCTBA (M3 MEpBbIX pyK). IlepBoHa-
YaJIbHBIE JI0KA3aTeIbCTBA COJEPHKATCSA B OOBSICHEHUSX CTOPOH, IOKa3aHUSAX CBUIETE-
el - OueBUIIEB, OPUTMHANAX TOKYMEHTOB U T.JI.;

- IPOM3BOJHBIE — JJOKA3aTENbCTBA, OJYyUYEHHbIE U3 UCTOYHHUKA, KOTOPBI BOC-
IOPUHSI UCKOMBIE (PAaKThl U3 JIPYroro UCTOYHUKA (M3 BTOPBIX pyK). K mpou3BoaHbIM
OTHOCSITCSI JOKAa3aTeNbCTBA, COJEPKAIINECs B MOKA3aHUSAX CBUJETENIEH, NaHHBIX CO
CJIOB OUYEBHU/IIIA, KOMUAX TOKYMEHTOB U T.I.

IlepBOoHayabHBIE TOKA3aTEILCTBA O0IAJAIOT OOJIBIIEH JOCTOBEPHOCTBIO, YEM
npousBoaHbe. [l03TOMY Cyn JOMKEH CTPEeMHUTHCS K MOIYYCHHUIO MEPBOHAYAIBHBIX
JI0Ka3aTeNbCTB;

0) 1o UCTOYHUKY (HOPMHUPOBAHMS HICTOUHUKA'

- INYHBIE — JIOKA3aTEeNIbCTBA, NCTOUHUKOM KOTOPBIX SBIISIOTCS JIUIA (CTOPOHBI,
TPETHHU JIUIA, CBUIETENH, SKCIEPTHI U T.11.);

- BEIIIECTBEHHBIE — JI0KA3aTEIbCTBA, ICTOYHUKOM KOTOPBIX SIBJISIOTCS OOBEKTHI
MaTepUaJIbHOTO MUPA;

B) MO XapakTepy CBSI3U J0KA3aTelIbCTBA C MOAJIEKAIMMHU YCTAHOBJICHHUIO 00-
CTOSATEIbCTBAMM:

- MpsIMbIE — JIOKA3aTeJIbCTBA, U3 KOTOPBIX HEMOCPEICTBEHHO, 0€3 MPOMEXy-
TOUYHBIX 3B€HBEB MOXKHO C/EJIaTh JOCTOBEPHBIN BBIBOJ O CYIIECTBOBAHUU WU OTCYT-
CTBUM MCKOMOIO oOcrosiTenbeTBa. Hammpumep, CBUAETENBCTBO O 3aKIOYEHUH Opaka
SIBIISIETCS TIPSIMBIM JIOKQ3aTEIbCTBOM, TIOTBEPKIAIONINM HAIMYHE COOTBETCTBYIOIIIE-
ro (akra;

- KOCBEHHBIE — JI0KA3aTEJIbCTBA, U3 KOTOPHIX MOXKHO CIENaTh TOJIBKO MPEIo-
JIOKUTENBHBIN BHIBOJ O HATMYHMH WM OTCYTCTBUU UCKOMOTO (haKTa.

JUis MCIoNIb30BaHMsl KOCBEHHBIX J0KA3aTENbCTB Pa3pabOTaHbI CIEAYIONINE
npasuiia. Bo-mepBbIX, JOCTOBEPHOCTh KOCBEHHOTO JOKAa3aTEeNIbCTBA HE JOJKHA BbI-
3bIBaTh COMHEHUH. BO-BTOpBIX, Asi paspelieHust Jena Hy>KHa MX COBOKYITHOCTb.
B-TpeTbux, COBOKYITHOCTh JAOJDKHA MPEACTABIATH CUCTEMY JOKA3aTeNbCTB, AAIOIIYIO
BO3MOXKHOCTb CJI€aTh €JUHCTBEHHO BO3MOKHBII BBIBOJ.
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OTtnenpHBIE aBTOPHI B CUCTEME JI0KA3aTEIbCTB BBLACISAIOT HEOOXOAUMBIE JOKA-
3aTeabCTBA — (DAKTUUYECKUE JIaHHBIE, OTCYTCTBUE KOTOPHIX HE MO3BOJIIET YCTAHOBUTH
XapakTep U coAepaHUe MPABOOTHOLIEHMS U, CIEI0BATENbHO, Pa3pelInuTh JEN0 I10
cymecTBy. Eciiu CTOpOHBI HE IPEICTaBUIIA ATUX J0KA3aTeNbCTB, TO CYA Mpeaaraet
UM TPEACTaBUTh UX B cyAeOHoe 3acemanue. OUeBHUIIHO, YTO AEJIO O PACTOPKEHUU
Opaka He MOXET ObITh pAaCCMOTPEHO O€3 CBUAETEILCTBA O 3aKJIFOUEHUU Opaka; Criop O
BOCCTAHOBJIEHMH Ha paboTe — 0e3 KON MPHUKa30B O MpueMe Ha paboTy U yBOJIbHE-
HUU C pabOTHI U T.A.

8.2. Cyae6HOe fOKa3bIBaAHME

Cyne0Hoe 10Ka3bIBaHHE — 3TO MPEAYCMOTPEHHAS MPOLECCYATbHBIM 3aKOHOM
JESATENIbHOCTD JIMILI, YYaCTBYIOLUX B JI€JI€ MO UCTPEOOBAHUIO U MPEAOCTABICHUIO CY-
NeOHBIX J10Ka3aTeNIbCTB, KOTOPbIE 0OOCHOBBIBAIOT UX TPEOOBAHMS WM BO3PAKECHHUS
110 KOHKpEeTHOMY Jeny. IIpenMeroM nokaspiBaHUS B IPakJIaHCKOM IPOLECCE SIBIIS-
I0TCSL 0OCTOSITENILCTBA, UMEIOIINE 3HAYEHUS JJIl NPAaBUJIBHOTO pa3pelieHus U pac-
CMOTpPEHUS TPAKIAHCKOTO Jie1a, 00OCHOBBIBAIOLINE TPEOOBAHUS U BO3PAKEHUS CTO-
poH. IlpenmMer noKa3bIBaHUSI — 3TO COBOKYIHOCTb (DAKTOB, UCTUHHOCTH KOTOPBIX
JOJDKEH BBIHECTU CYJ, YTOOBI IMPaBWIBHO pa3pelinTsb jaeno. Hampumep, B3bICKHUBas
3aJI0JPKEHHOCTB IO JIOTOBOPY MOCTaBKH, MOCTABLIMK 00s13aH JOKA3aTh:

1) dakt mocraBKkM TOBapa KOHKPETHOMY OTBETYHKY (JIOTOBOp IOCTAaBKH, TO-
BapHO-TPAHCIIOPTHBIE HAKJIAJAHbIE, KT IPUEMKH );

2) cyMMYy 33JI0JDKEHHOCTH OTBETUMKA 32 IIOCTABJICHHBIN TOBAp;

3) daxT HACTYIJICHUSI CPOKOB ILJIATEXKA,;

4) dakT HEOIUIATHI TOBAPA OTBETYMKOM (TUIATSIKHBIC JIOKYMEHTHI).

OtBeTunk Oy/eT T0Ka3bIBaTh MHBIE OOCTOSTENLCTBA (HAPUMED, (PaKT MPOCPOUKU
TOBapa, HapyllIeHHE TPeOOBaHUN K aCCOPTUMEHTY WJIM KaueCTBY MPOAYKIUH U T.]I.).

IIpenmer noka3piBaHusi ompeaensier cya. OH ompenenser, kakue o0OCTOs-
TENbCTBA UMEIOT 3HAUEHUE AJIS JieJla, KaKOW U3 CTOPOH OHU TOJUIEkKAT J10Ka3bIBAHUIO,
a TaKk)Ke CTaBUT Ha 00CYKJIEHUE B XO/I€ 3aCEIaHusl.

BbiaeJsi0T NTh CTAAUM Cy1e0HOr0 J0KA3bIBAHUSA:

1) yka3zaHue 3aMHTEPECOBAHHBIX JIUI] HA JOKa3aTeNbCTBa. [Ipu mogaye uCKoBO-
r'o 3asBJICHUS UCTEL YKa3bIBAET B HEM JJOKA3aTEJbCTBA, HA OCHOBAHUHM KOTOPBIX CUH-
TaeT, YTO €ro MPaBO HAPYIIEHO WJIH OCIIOPEHO. ITO HE O3HAYAET, UTO UCTEILl JOJHKEH
(aKTHYEeCKH TpPeNOoCTaBUTh Jl0OKa3aTenbcTBa. HO mpHU BBIHECEHUM OMNPENEICHHS O
NPUHATUU HMCKOBOTO 3asBJICHUS M BO30YXIACHUHM TPakJaHCKOrO MPOU3BOACTBA IO
Jeny CyA AOJKEH yOeIUuThCs, UTO MPaBo, 3aKOHHBIM MHTEPEC UCTLA HApYIIEeHbI. Tak,
HaIrpuMep, Mpu 0coOOM MPOU3BOACTBE AJII YCTAaHOBJIEHUS (DaKTOB, UMEIOUIUX HOPH-
IMYECKOe 3HAUYCHHE, 3asBUTEII0 HEOOXOAUMO NMPEACTABUTH JOKA3aTEIbCTBA O TOM,
YTO UHBIM BHECYI€OHBIM ITyTEM UX MOJTYYCHHE HEBO3MOXKHO;

2) Tpe/CTaBlICHHE U PACKPBITHE 0Ka3aTebcTB. CTOPOHBI JIOJKHBI TPEICTa-
BUTH BCE UMEIOLMECS T10 AEIly J0Ka3aTeIbCTBA CyAY Ul UX HcciieqoBanus. Martepu-
aJlbl JOKa3bIBaHUs MPEJOCTABISAIOTCA JIMIIAMHU, HEMOCPEACTBEHHO YYaCTBYIOIIMMH B
7iene, cleAoBaTelbHO, MPEACTABIATh JI0KA3aTEIbCTBEHHYIO 0a3y MOryT Takke U
peICTaBUTEIH.
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Ecnu ke cyn mocunTtaer, 4To MpecTaBICHHbBIX JOKA3aTeIbCTB HEJOCTATOYHO IS
BBIHECEHMSI TIPABUIIBHOTO, 3aKOHHOTO M OOOCHOBAHHOI'O PEIIEHUs, OH MOXKET Mpeasio-
YKUTh CTOPOHAM TIPEJCTaBUTh JIOMOJIHUTENBHBIE TOKa3aTenbcTBa. Eciiu TononHuTensHbIe
JI0Ka3aTeNbCTBA HE OYIyT MPECTABICHBI, TO CyJl BHIHECET PEIlICHHE Ha OCHOBAHUM TEX,
KOTOpbIe UMeIoTcsl B fenie. Ho 3a HeIoCTaTOYHOCTBIO I0Ka3aHHBIX (PAKTOB CYJ| MOYKET
BBIHECTH pEIlIeHUEe 00 OTKa3e B UCKOBBIX TPEOOBAHUSX WM YIOBJIETBOPEHUU HMCKOBBIX
TpeOoBaHUII HEe B MOJHOM oOBeMe. B mpoliecce mpeacTaBieHus: 10Ka3aTeabCTB CYI
OTpEETISIET, Kakue 00CTOSTENhCTBA MMEIOT 3HAUCHUE JUIA Jieja, KaKOM CTOpOHE Hajjie-
KHT UX JI0OKa3bIBaTh, BRIHOCUTH OOCTOSTENHCTBA HA 0OCYKICHHUE, TaKe €CIIM CTOPOHBI Ha
Kakue-100 M3 HUX He cehUtanuch. Kaxkmas CTOpoHa J0JDKHA JT0Ka3aTh T€ 00CTOSATENb-
CTBa, Ha KOTOPBIEC OHA CCHUIAETCS HA OCHOBAaHWM CBOMX TPEOOBaHUM MJIM BO3PAKECHU;

3) cobupanme u mcrpeboBaHME JTO0Ka3aTeNbCTB. COrIaCHO MPOIECCyaTbHOMY
3aKOHO/ATEIbCTBY JOKAa3aTEebCTBA MPEJCTABISIIOTCS CTOPOHAMH, 3aMHTEPECOBAH-
HBIMU B ucxoze nena. Cyn He MOXKET BMEIIMBATHCS B MIPOLIECC MPEICTAaBICHUS JOKA-
3aTe’bCTB cTOpoHaMU. OJIHAKO €ClIM OT CTOPOHBI MOCTYNHIIO XOJIaTaliCTBO O HEBO3-
MOKHOCTH WJIM 3aTPYJAHUTEIBHOCTU TOJYYEHHUS KaKUX-THOO JT0Ka3aTeIbCTB, KOTO-
pble UIMEIOT MPSIMOE OTHOIIEHUE K T'Pa)XJIaHCKOMY Jely, TO CyJ BIIpaBe OMOYb CTO-
poHaM B UCTpeOOBaHMU JA0Ka3aTenabCTB. CyJ| HampapiseT 3alpoc B COOTBETCTBYIO-
IIUA OpraH WM TPAKIAHUHY IS MOJYYEHHs JoKa3aTenbCcTB. JlOJDKHOCTHBIE JIMLA
WIN Tpa)<J1aHe, HE UMEIOLUEe BO3MOKHOCTU MPECTaBUTh UCTPEOyeMOe JOKa3aTelb-
CTBO BOOOIIIE UM B YCTAHOBJICHHBIN CYZIOM CPOK, JOJKHBI U3BECTHTH 00 3TOM CYH B
TE€YEHHE 5 JHEN CO JTHS MOJIyYEHHUs 3aIpoca C YKa3aHUEM IIPUYKH;

4) ¢ukcanus W WCCICIOBAHNE MMEIOIIMXCS JI0KA3aTeIbCTB. DTO CIICAYIOMIAs
cTaausi CyeOHOTO JTOKa3bIBaHUS, HA KOTOPOW MPOUCXOTUT HMCCIEIOBAHHE TOKa3a-
TENbCTB, MPEJCTABICHHBIX CTOpOHAMU. Bce mpeacTaBieHHbIE T0Ka3aTenbCTBa (PUK-
CHUPYIOTCSI B IPOTOKOJIE CyAeOHOTO 3aceanus. B xoe uccienoBanus J0Ka3aTelbCTB
MPOUCXOUT U3BJICUYCHHE HHGPOPMAIMHU, HEOOXOIUMOMN HJis MOATBEPKICHUS IJHOO
OIIPOBEPKEHUS OOCTOSATENBCTB 110 JIETY;

5) orenka mokazatenbctB. Cornacho ct. 67 I'TIK P® cyn onieHnBaeT qoka3areiib-
CTBa MO CBOEMY BHYTPEHHEMY yOEXJIEHHIO, OCHOBAaHHOMY Ha BCECTOPOHHEM, MOJIHOM,
OOBEKTUBHOM UM HENOCPEACTBEHHOM HMCCIIEA0OBAaHUN UMEIOLUXCS B JIeNe J0KA3aTeIbCTB.
Huxkaxue nokaszaresbCcTBa HE UMEIOT JUIs CyJla 3apaHee ycTaHOBJIeHHOU cuitbl. Cyn oLe-
HUBAET OTHOCHMOCTbh, JAOIMYCTUMOCTb, JOCTOBEPHOCTh KaXKJIOTO JI0Ka3aTelbCTBA B OT-
JIeTTbHOCTH, a TaKKe JOCTaTOYHOCTh M B3aMMHYIO CBSI3b JIOKA3aTEIbCTB B MX COBOKYII-
HOCTH. Pe3ynbTaThl OIEHKHM JOKa3aTelnbCTB Cyld 00s3aH OTpa3uTh B pemieHuu. [lpu
OLIEHKE TOKYMEHTOB WJTH MHBIX TUCBMEHHBIX JJOKA3aTeNbCTB CY 00s3aH C y4ETOM JIPY-
TUX JTIOKA3aTeNIbCTB YOSTUTHCS B TOM, YTO TaKHe JOKYMEHTHI HJTH HHOE MMChbMEHHOE J10-
Ka3aTeIbCTBO UCXOJAIT OT OpraHa, yImoJHOMOUYSHHOTO MPEICTABIISITh JAaHHBIM BU TOKa-
3aTeNbCTB, MOAMUCAHBI JIUIIOM, UMEIOIIUM TPaBO CKPEIUISTh JOKYMEHT IMOJIMHUCHI0, CO-
Jiep>KaT BCe JIPyTMe HEOThEMJIEMbIE PEKBU3UTHI JAHHOTO BHJA JOKazaTenbcTB. [lpu
OLIEHKE KOIMUH JIOKYMEHTa HJIM HHOTO MUChbMEHHOTO JOKa3aTeIbCTBA CY MPOBEPSET, HE
IPOU30IILIO JIM MPH KOTIMPOBAHUK W3MEHEHUE COZEp KaHUs KOTIMHU JTOKyMEHTa IO CpaB-
HEHUIO C €r0 OPUTMHAJIOM, C MMOMOIIBI0 KAKOTO0 TEXHUYECKOTO MpHUeMa BBIIOJIHEHO KO-
UPOBAHUE, TAPAHTUPYET JIM KOMHPOBAHUE TOXKAECTBEHHOCTh KOMUM JOKYMEHTA U €ro
OpHUTHHAJa, KAKUM 00pa3oM XpaHHUJIach KOMHUs TOKYMEHTA.
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8.3. CpeacTBa A0Ka3bIBAHUA

OOBsICHEHHUS! CTOPOH U TPETHUX JIUII, ydacTBYyIomuUX B fene (cT. 68 ['TIK PD).

O0BsicHeHUs1 — 5TO cooOIeHue 00 odcrosaTenbeTBax Aena. OObSICHEHUS MOTYT
OBITh B MUCbMEHHOM U ycTHOU (hopme. IIncbMeHHbIe OOBSICHEHUS COJIEPIKATCS B HC-
KOBOM 3asIBJICHHHM U B BO3PaXKEHHUAX OTBETUMKA. B cyneOHOM pa3OupaTenbcTBe 00h-
SICHEHUS JAl0TCs B YCTHOM (popme, a MUCbMEHHBIE OOBSICHEHUS OTJIAIIA0TCS.

Csupnerensckue nokazanus (ct. 69 I'TIK PO).

CBugeTens — 3TO JUI0, KOTOPOMY MOTYT ObITh U3BECTHBI KaKue-TMOO CBEACHUS
00 00CTOSITENLCTBAX, UMEIOIUX 3HAUYECHHUE JIJIS1 PACCMOTPEHUS U pa3peLIeHUs Jea.

CBuIeTe/IbCKUE MOKA3aHUS — OTO YCTHOE CO0OIeHre cBuaeTeNss 00 o0cTos-
TEJIbCTBAX JIeJIa, CICJIAHHOE B YCTAHOBIEHHOM 3aKOHOM TOPSIJIKE.

He noasiexxar qonpocy B KauecTBe CBUAETEICH:

1) mpencTaBUTEIH MO TPAKIAAHCKOMY WIIM aIMHUHUCTPATUBHOMY JICNTy WJIH 3a-
IIUTHUKY 110 YTOJIOBHOMY €Iy, ey 00 aIMUHHUCTPATUBHOM MIpaBOHAPYIICHUH, WA
MEJIUATOPHhI, Cy/1eOHbIE TPUMHUPUTENIN — 00 OOCTOSITENIbCTBAX, KOTOPBIE CTAIA UM U3-
BECTHBI B CBSI3U C UCIIOJHEHUEM OO0S3aHHOCTEN MPEICTaBUTENIS, 3alIUTHUKA WU Me-
MaTopa, CyJ1Ie0HOro MPUMHPUTES;

2) cynpu, MIPUCSIKHBIC WM apOUTpakKHBIE 3acelaTelu — O BOIPOCAX, BO3HU-
KaBIIMX B COBELIATEIbHOW KOMHATE B CBSI3M C OOCYXIEHHUEM OOCTOSTEIBCTB Jeiia
IIPU BBIHECEHUH PEUICHUS CyJla WU IPUTOBOPA;

3) CBAILIEHHOCIY)KUTEJIM PEIMTHO3HBIX OpraHu3aluid, MPOUIEANINX Tocyaap-
CTBEHHYIO PErucTpanuio, — 00 00CTOATEIbCTBAX, KOTOPHIE CTAJd UM HU3BECTHBI U3
VCIIOBE/Y;

4) apOutp (Tpererckuii cynbs) — 00 00CTOSATEIHCTBAX, CTABIIMX €My M3BECT-
HBIMH B XOJI€ apOuTpaka (TpeTeiCKOTo pa3oupaTenbCTBa).

Brnpase oTka3arbcs OT 1a4d CBUAETEILCKUX NOKA3AHUIN:

1) rpaskgaHuH IPOTUB CaMOTo ceO0si;

2) cynpyr mpoTUB CyNpyra, AETH, B TOM YUCJE YCHIHOBIIEHHBIE, TPOTUB POJIHU-
TeJel, YCHIHOBUTENEH, POAUTENN, YCHIHOBUTENIH MPOTUB JE€TE€, B TOM YHUCIE YCHI-
HOBJICHHBIX;

3) Opatbs, cecTphl IPYyr MPOTUB JApyra, AeAylIka, 6adylika MpOTHUB BHYKOB U
BHYKHU MPOTUB JAEIYIIKU, 0a0yIIKH;

4) nenyTaThl 3aKOHOJIATEIBHBIX OPraHOB — B OTHOILIEHUU CBEJICHUM, CTABILIUX
UM U3BECTHBIMH B CBSI3U C UCIIOJHEHUEM JICMYTATCKUX MTOJTHOMOYUIA;

5) ynoJiHOMOYCHHBIH O MpaBaM 4esioBeka B Poccuiickoit denepariu, ymos-
HOMOYEHHBIE TI0 IIpaBaM uejioBeka B cyobekTax Poccuiickoit denepanuy — B OTHO-
IIICHUU CBEJCHUMN, CTABIIMX UM W3BECTHBIMU B CBSI3M C UCIIOJIHEHHEM CBOMX O0s3aH-
HOCTEH;

6) ymosnomoueHuslid npu [Ipesuaenre Poccuiickoit deneparyu mo mpaBam
pebeHka, yrmoJHOMOUYEHHBIE TI0 MpaBaM pedeHka B cyOnektax Poccuiickoit denepa-
MA — B OTHOILICHUU CBEJCHUM, CTABIIMX UM HU3BECTHBIMHU B CBSI3U C BBIIOJHEHUEM
CBOUX 00S3aHHOCTEN;

82



7) YnonnomoueHHslil nipu Ilpesuaente Poccuiickoit denepanuu mo 3amiure
IpaB MPEAIPUHUMATEINICH, YIIOJHOMOYEHHBIE IO 3alUTE MIPaB MPEAIPUHUMATENIEH B
cyobekTax Poccuiickoit deaepaiiiu — B OTHOIIEHWH CBEJICHHUM, CTABIIMX UM H3BECT-
HBIMH B CBSI3U C BBIINIOJHEHUEM CBOMX O0513aHHOCTEH.

CBuzerenpb BIIpaBe: a) aBaTh MOKa3aHUS HA POJIHOM SI3bIKE€ U IMOJB30BATHCS
MOMOIIBIO TIEPEBOIUMKA; 0) UCIIOJIb30BaTh MPH Jadye NMOKa3aHU MTUChMEHHBIE 3aMeT-
KH; B) CTaBUTh ME€PE CYZAOM BOIPOC O BTOPUYHOM €T0 JIOMPOCE; T') IPOCUTH O JOMPO-
Ce B MECTE CBOETO MPeOBIBAHUS; /1) TPeOOBATH BO3MEIICHHUS PACXOOB MO SIBKE WU
BO3HArPaXKJICHUS 32 OTBIICYEHUE OT OOBIYHBIX 3aHATHM.

Ha cBumerenst 3akOHOM BO3JIOKEHA OOS3aHHOCTH SIBIIATHCS 1O BHI3OBY Cy/a.
[Ipu HesiBKe 0€3 yBaKUTEIbHBIX TPUYUH OH MOABEpraercs mrpady, a Ipu HESIBKE 10
BTOPUYHOMY BBI3OBY — IPUHYAUTEIBHOMY MPUBOJY.

CBugerens 00s13aH JaBaTh MPaBIMBbIC MOKa3aHUA. 3a OTKAa3 WU YKIOHEHUE OT
Jladyd TIOKa3aHWM, 3a a4y 3aBEJOMO JIOKHBIX MOKA3aHUM CBUIETEIb HECET yIrOJIOB-
HYI0 OTBETCTBEHHOCTH (cT.cT. 307, 308 YK P, ct. 70 I['TIK P®D).

Kaxnaplii cBuAeTENb NONpalIMBaeTcss OTAeNbHO. Jlo mompoca cyaps yCTaHaB-
JIMBAET JINYHOCTh CBUJETENS, 3aTEM BBIACHSET €r0 OTHOLICHUE K JIMIAM, YYaCTBYIO-
UM B JIeJie, ¥ MpeJyiaraeT CoOOOIUTh Cyy BCe, YTO eMy M3BeCTHO 1o aeiny. [locne
ATOTO CBHUJIETEIIO MOTYT OBITh 3a/1aHbl BOMPOCHL. [IepBhIM 3a1aeT BONPOCHI JUIIO0, TIO
3as1BJICHUIO KOTOPOTO BBI3BaH CBUETEIb, 4 3aT€M — JApyrue juua. Jlonpoc ceuaere-
751, He Jocturmero 14 yer, npoBoauTcsa ¢ o0sA3aTeNbHBIM yyacTHeM menarora. [lpu
norpoce ceuaerens ot 14 qo 18 mer nemaror NpucyTCTBYET MO YCMOTPEHUIO Cya.

IMucsmennbie Joka3arenabcersa (cr. 71 I'TIK P®)

[TuceMeHHBIE MOKA3aTENbCTBA — COAEPIKAIIUE CBEACHHUS 00 OOCTOSITENBCTBAX,
UMEIONINX 3Hau€HUE JJIS JIeNa, aKThl, JOTOBOPHI, CIIPABKH, JI€JI0Bast KOPPECIIOHICH-
1S, MHBIE IOKYMEHTHI M MaTepHalbl, B TOM YHCIIe TIOJyYeHHbIE TOCPEACTBOM (haK-
CUMUWJIBHOM, AJIEKTPOHHON WJIM MHOM CBSI3U JMOO MHBIM CIOCOOOM, MO3BOJISIFOLIMM
YCTaHOBUTH JIOCTOBEPHOCTh JOKYMEHTA.

[lepeyeHb MUCHMEHHBIX JTOKA3ATEIBbCTB SABISAECTCS OTKPBITHIM, TO €CTh JOIyC-
KAIOIIUM PaCIIUPUTEILHOE TOJKOBAHHE.

Marepuan npeaMeToB s MpU3HAHUS WX MUCBMEHHBIMU JIOKA3aTeIbCTBAMHU
3HaueHusd He umeeT. OnpenessionuM MPU3HAKOM 3THUX JIOKA3aTEIbCTB SBIISICTCS
HaJIM4Me Ha MaTepuaie 3HakoB (OykB, mudp, tomorpaduueckux 3HAKOB, 3HAKOB
OBMut.1.).

B Teopum nokazatenbCTB MUChMEHHBIC JOKA3aTENbCTBA JCTSATCS B 3aBUCHUMO-
CTH OT COJICpPKaHHUsI Ha:

a) pacmopsIUTENbHBIE — MMCHMEHHBIC JT0KA3aTeNbCTBA, CONCPIKAIINE BOJICH3b-
SBIICHUE HA BO3HMKHOBEHHE, W3MCHEHHE WU TMPEKpalleHue MPaBOOTHOIICHHA
(Hampumep, puKas, 10ToBOp U T.1.);

0) ocBeIOMHTENbHBIE — MUCHMEHHBIE JT0OKA3aTEIbCTBA, COJEPIKAIINE TOJIBKO
CBeZIeHUs O (paKTax (HampuMep, aKT O HECYACTHOM CJIydae, UCTOpHs O0JEe3HU U T.1I.).

B 3aBucumocty oT PopMbI MHUCHMEHHBIE TOKA3aTEIbCTBA MOPA3CISIIOTCS Ha:

a) MPOCTYI0 MUCHbMEHHYIO (DOPMY — JI0KA3aTEIbCTBA, HE COJIEpIKale CBEICHUS
00 yIOCTOBEPEHUH WIIA PETUCTPAIINN;
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0) kBaM(pULIMPOBAHHYIO TUCHMEHHYIO (POPMY — 1OKa3aTEeNbCTBA, COACPKAIINE
CBeJIeHUs 00 YOCTOBEPEHUHU WJIU PETUCTPALIMH.

[IucbMeHHBIE TOKA3aTENbCTBA TAKKE MOAPA3CIAIOTCA B 3aBUCHMOCTH OT Xa-
paKTepa UICTOYHHKA Ha:

a) OpUTHHAJIBI (TIOJIJTMHHUKHY );

0) KOTHuH.

BemecTrBeHnnble qokazareabersa (cr. 73 I'TIK P®D)

BemecTBenHble T0Ka3aTeNbCTBA — OOBEKTHI MATEPUATBHOTO MHpPA, KOTOPHIC
BHEILIHUM BHJIOM, KaU€CTBOM, CBOMCTBAMH, OCOOBIMU IPUMETAMH, OCTABICHHBIMU Ha
HUX ClieJaMd, MECTOM WJIM BPEMEHEM WX HAXOXKIECHHSI MOTYT CIYXHUTh CPEICTBOM
YCTaHOBJICHHSI OOCTOATEIHCTB, UMEIOIINX 3HAUYEHUE JJII PACCMOTPEHHS M pa3perie-
HUS Jena.

UcuepnbiBatonuii nepeyeHb NpeaMeToB (0OBEKTOB), CIIOCOOHBIX BBICTYIATH B
IpaKJaHCKOM IIpoLecce, AaTh HEBO3MOXKHO.

OOBEKTH MaTepUATBLHOTO MUPA MOTYT OBITh UCIIOJIb30BAaHbI B KAUECTBE Bellle-
CTBEHHBIX JJOKA3aTeIbCTB TOTOMY, YTO OHM 00JIaJal0T CBOMCTBOM OTPa)KEHHUSI COOBI-
TUH, SBJICHUM, TIPOIIECCOB, MESUCTBUN M O€3/ICMCTBUS, UMEBIIMX MECTO B IPOIILIOM.
OTpaxkeHue MposBIISAETCS B U3MEHEHUH CBOMCTB 00BEKTA, MOSIBICHUU CIIEJIOB, OTIIE-
YaTKOB U T. II.

BelecTBeHHbIE 10KAa3aTENbCTBA XPAHATCSA B JI€JIE WIM B KaMepe BELIECTBEH-
HBIX JIOKa3aTeNbCTB CyJlla, UJIM B MECTE UX HaxoxJeHus. B mocienneMm ciydae oHM
JOJKHBI OBITh TIOJIPOOHO OIMMCAHBI, @ IPU HEOOXOAUMOCTH — c(hoTorpadupoBaHbl U
oneuyaransl (ct. 74 I'TIK P®D).

BemecTBeHHbIe 1OKa3aTEIbCTBA UCCIEYIOTCA IyTEM OCMOTPA, B TOM YHCIIE C
UCIIOJIb30BAaHUEM TEXHUYECKUX CpPEJCTB. B HEOOXOIMMBIX CllydasX BeEIECTBEHHbIE
JI0KA3aTeNIbCTBA MPEIbSABIISIOTCS HE TOJNBKO JIMIAaM, YYaCTBYIOIMM B JI€JI€, HO U CBU-
JETENSM, CIELUAINCTAM U SKCIIEPTaM.

3akuawdenune 3xcnepra (cr. 79-87 I'lIK P®) — 310 nponeccyanbHbIil JOKY-
MEHT, B KOTOPOM HM3JIO’KEHBI X0/ U PE3YJIbTaThl 3KCIIEPTHOIO UCCIEAOBAHMS.

Okcnept — obafaroniee CrenualIbHbBIMU MTO3HAHUSIMH B 00JIaCTH HAayKH, TEX-
HUKH, peMecia WM UCKYCCTBA JIMIO, KOTOPOMY CYJIOM IOPYYE€HO IPOU3BOJCTBO
DKCIIEPTU3BI.

DKcnepTu3a — 3TO TPOIECC MCCIETOBAHUSI YKCIEPTOM OOBEKTOB, MPEACTAB-
JICHHBIX CYJIOM.

Ha3nauenue skcnepTu3bl BO3MOXKHO MO MHHUIMATHBE Cyla WM MO MNpochde
JIMI, y4acTBYIOIIKX B jAesie. Bo Bcex ciyyasx BOMPOC 0 HEOOXOAUMOCTH Ha3HAYEHUS
HKCIIEPTHU3bI pa3pelaeTcs CyJIoM ¢ y4eTOM MHEHHS y4acTBYIOIIMX B jelie aull. B He-
KOTOPBIX CITydasX Ha3HAUYECHUE IKCIEPTU3bI 00s13aTEIBHO.

Ayauo- u Buaeozanucu. [ TIK P® perynupyer nopsaok ux npencraBieHUs B
cya (ct. 77 T'TIK P®), npoueaypy XpaHeHUs U BO3BpaTa HOCHUTENEH ayquo- U BU-
neo3ammceit. [lpegycmorpena 00si3aHHOCTH JIHIlA, TPEACTABISIONICTO ayauo- H
(1) BUEO3aMMCH Ha 3JIEKTPOHHOM MJIM MHOM HOCHUTEJNE JIMOO X01aTaliCTBYIOIIETO
00 ux ucTpedoBaHUHU, COOOIINUTH CyAy KOT/a, KEM M B KaKMX YCJIOBUSX OCYIIECTB-
asmuck 3anucu (ct. 77 I'TIK P®), 4To mo3BoJIIeT Cyqy OLEHUTh OTHOCUMOCTD yKa-
3aHHOTO J0Ka3aTenbcTBa. [Ipy mpoBeneHUM 3amycu HE JTOJDKHBI OBITh HAPYIICHBI
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KOHCTHTYIIMOHHBIE TIPaBa rpaXkjaaH, HaIpUMeEp, IPaBO Ha TalHy TeJe(GOHHBIX Tepe-
roBopoB. [lo xogaTailcTBy JMIl, YYaCTBYIOIIMX B JIeJie, CyJ BIPABE BbIIATh UM I10/I-
JIMHHUKW WM W3TOTOBJICHHBIC 3a MX CYET KomuM 3anucei. [IpeacraBieHHbIe B Cy[Q
HOCHUTEIN ayJAuO0- U BUJICO3AMUCEN XPaHITCSI B KaMepe XpPaHEHUS CyJla B HEU3MEH-
HOM COCTOSIHHH.

8.4. ®akKThl, He nojJie;Kalye J0Ka3bIBaHUI0

K stum dakram OTHOCSTCS OOIIEU3BECTHBIC U MPCIOAUIIMAIBHO YCTaHOBJICH-
Hble (akTol (cT. 61 ['TIK PD).

OO0Omen3BecTHBIMH SIBJASKOTCH (PAKTBI, O KOTOPBIX 3HAET HEONPENEIECHHO
HIMPOKHUM KPYT JIMIL, B TOM 4Hciie cyapu. CTeneHb 0OUIEM3BECTHOCTU (PAKTOB MOKET
ObITh pa3nyHOi. OHU MOTYT OBITh U3BECTHBI BO BCEM MHUPE, B CTPAHE, B OTACIBHOM
paililoHe WM HaceJIeHHOM NyHKTe. CTeneHb pacnpOCTPaHEHHOCTH 3HAHHWM 00YCIOB-
JIMBAET MPOIECCyaNIbHbIE MOCHenCTBU. DaKT MUPOKO U3BECTHBIA MOXKET OBITh IO-
JIOKEH B OCHOBY peleHusi 0e3oropopouHo. I[lpu u3zBectHoctu (hakra Ha HEOOJIBIION
TEPPUTOPUH CyJ 00s3aH yKa3aTb B PELIEHUH, YTO (PakT B JAHHOW MECTHOCTU H3BE-
CTEH, B CBSI3U C YEM OH HE ITOJUIEKUT JOKA3bIBAHMUIO.

OO6111en3BECTHOCTD OBIBAET JIBYX POJIOB:

— Hay4Hast 0OILEN3BECTHOCTb;

— UCTOpUYECKasi OOLIEN3BECTHOCTb.

[IperouuunanbHO YCTaHOBIIEHHBIE (MpeapelieHHbIe) (DaKThl — (PaKThl, yCTAHOB-
JIEHHBIE TIO JAPYTOMY €Iy U 3aKpEIUICHHbIE BO BCTYIHMBILEM B 3aKOHHYIO CHIIY CY-
NeOHOM MOCTaHOBJICHUU:

* BCTYNHMBIIMM B 3aKOHHYIO CHIIy PEIICHHEM apOUTPaXHOro Ccyda MO OJHOMY
CIOpY, HE MOAJIeKAIINE JOKA3bIBAHUIO MIPU Pa3pEIIeHUH JPYTHX CIOPOB C yYaCTHEM
T€X K€ CTOPOH;

* BCTYIMBILKMM B 3aKOHHYIO CHJIy IIPUTOBOPOM CyZa IO YTOJIOBHOMY JIelly, HE
NOJIJIEXKAIIME T0KA3bIBAHUIO ITPU PACCMOTPEHUU JI€JIa CYI0M 10 BOIPOCAM, UMETIH JIA
MECTO OIPEAEIICHHBIE IEVCTBUS U COBEPILIEHBI JIX OHU TAHHBIM JIULIOM;

* BCTYIIMBIIVM B 3aKOHHYIO CHJIy PEIIEHUEM CYJa MO TPaXXAaHCKOMY ey, HE
NOJIIeKalUe JOKA3bIBAaHUIO MPU Pa3pelICHUH CIopa apOUTPa)KHBIM CYJIOM IO BO-
npocaM 00 00CTOATENbCTBAX, UMEIOUINX OTHOIICHUE K JIMIIAM, yYaCTBYIOIIUM B JIEJIE.

Cormacuao ct. 61 I'TIK P® mpetoguruanpbHbIM 3HAYEHHEM O0JIaAl0T JIUIIIH
(baKTbl, yCTaHOBJIEHHBIE CYACOHBIM TPUTOBOPOM UJTU PEILICHUEM.

He umeror nperogunuaibHOro 3Ha4eHUsT PakThbl, COACPIKAUIUECS B IPYTUX CY-
NeOHBIX aKTaXx W (akKTbl, YCTAHOBJIEHHbIE B TOCTAHOBIEHUSAX MPOKYPOPCKO-
CJIEJICTBEHHBIX M aJIMUHUCTPATUBHBIX OPTaHOB.

Heobxoaumo nMeTh B BUIY CHOPHBIA BONPOC O JOKA3bIBAHUU MPE3IOMHUpYE-
MBbIX U OECCIIOPHBIX (PAKTOB.

OTtaenbHBIE ABTOPHI MTOJIATAOT, YTO HE MOJJIEXKAT JOKA3bIBAHUIO IIPE3IOMUPYE-
MbIe ¥ OeCCIIOpHBIC (DAKTHI.
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Jpyrue cnenuanyicTbl ONPOBEPratoT UX TOUKY 3peHus. OHM CUMTAIOT, YTO Ipe-
3yMILUU OCBOOOKIAIOT OT J0Ka3bIBaHUS TOJIBKO OJHY CTOPOHY, a JIpyras CTOpOHa
MOJKET IPECTABIATH JOKA3aTENbCTBA B OIPOBEPIKEHUE TIPE3IOMUPYEMBIX (PAKTOB.

Kpome o0mux npaBuil pacnpeeiaeHust 005S3aHHOCTEHN MO 10Ka3bIBaHUIO CYIIIE-
CTBYIOT CIIELIMAJIbHBIE MTPABUJIA, BO3JIArarouue o0s3aHHOCTb 10Ka3bIBaHUs (DaKTOB Ha
OIpE/ICNIEHHYIO CTOPOHY. DTHU IIpaBUJIa COJIEPKATCS B HOPMax MaTepUaIbHOTO TIPaBa.
Yame Bcero B KayecTBE CPEJICTBA YCTAHOBJICHUS CIIELMAIBHBIX MPaBWJI BBICTyHAET
JI0Ka3aTEeNbCTBEHHAS MPE3YMIIUS — MPEANONIOKEeHHE O CYIIeCTBOBaHUHU (pakTa Wiu
€ro OTCYTCTBHH, IIOKa HE JI0Ka3aHO oOpaTHoe. B rpaxknaHckoMm mpaBe HauOoJIblIee
pacmnpocTpaHeHHE MOJYYUIIU TPEe3yMIIUsl BUHBI NMpUUUHUTENS Bpena (cr.ct. 1046,
1074,1076, 1079 I'K P®) u npe3ymnius BUHBI JIMIa, HE UCIIOJHUBIIETO 00s13aTENb-
CTBa WJIM WCIIOJHUBIIETO €r0 HeHamexamuM oopazom (ctT. 401 'K PD). B gacTHO-
CTH, MIPU pa3pelIEHUU CIOPOB O BO3MELICHUHM BpEJa HCTEILl HE O0S3aH JOKa3bIBATh
BUHY OTBeTuMKa. COINIacCHO CHelMaJIbHOMY IPABHUIIy OTBETYMK JIOJDKEH JOKa3arh,
4TO Bpes npuuuHeH He 1o ero BuHe. B CK P® 3akpernena npe3yMinus OTLHOBCTBA
my>ka matepu (cT. 48 'K P®). Ecnu peGbeHOK pouTesl B 3aperucTpUpOBaHHOM Opake,
€ro OTLIOM IPEAIOJIAracTCsl My’K MaT€py U €ro MPOMCXO0XKICHHE OT OTLA YAOCTOBE-
psieTcsi CBUIETENbCTBOM O Opake poaurtencil. OgHAKoO MOCIETHUI HMEET MpaBo
ONPOBEPTHYTH CBOE OTLIOBCTBO MPEACTABICHUEM COOTBETCTBYIOIIUX J10KA3aTEIBCTB.

Bomnpocs! i1 CaMOKOHTPOJISA

1. JlaiiTe onpenenaeHue MOHATHS U CYILIHOCTH Cy1€0HOTO JIOKa3bIBAaHUSI.

2. Yto gBasieTCs MPEIMETOM JOKA3BIBAHUSA M0 IPAXKIAHCKOMY JIeITy?

3. [lepeuncnure ocHOBaHUS OCBOOOXKICHHS OT JOKA3BIBAHMUS.

4. HazoBuTe CyOBEKTHI JOKA3bIBAHUS.

5. Ilonstue u knaccudukanus NMCbMEHHBIX JOKa3aTteabcTB. [lopsaok momyye-
HUS U XpPaHEHUs MUCbMEHHBIX JOKA3aTEIbCTB.

Tembl ”HGOPMALUOHHBIX COOOLEHUH

1. DaeKTpOHHBIC JOKAa3aTEIbCTBA B TPAXKIAHCKOM IIPOIIECCE.
2. [Ipesymmnus u GUKIMS B TPaKIaHCKOM IIPOIIECCe.
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SARJIIOYEHUE

VY4ebHo-MeToaMuECcKoe MocoOue Mo aucuuruimHe «I'pakaaHckoe MpoIeccy-
aJIbHOE TIPABO» OXBaThIBAET 00IIYI0 YacTh. [Ipu 3TOM B cBOeil paboTe aBTOpHI Mpe-
MIPUHSJIN TIOMBITKY HE TOJBKO CTATHYHO PACKPBITh COJEpKaHUE TPaXKIAHCKOIO IMpo-
1[ECCYaJTbHOTO 3aKOHOJATENIbCTBA, HO U BKIIIOUUTH MATEpHAIbl HIMUBUIUCTUYECKOU
HayKH U cy/neOHOU mpakTuku. [103ToMy OTIeiabHbIE BOMPOCHl MOTYT UMETh JIUCKYC-
CHUOHHBIN XapakTep, HampuMep, aBTOPhl PabOThI UCXOASAT U3 ABTOPCKOTO BHUJCHUS
KJIacCU(DUKAIIMY MPUHIIUIIOB TPAXIAHCKOTO MPOIECCYyaTbHOTO TpaBa 1 KiaccuuKa-
MU JI0KA3aTEIbCTB U T.II.

[TonBoast UTOT, MOKHO ClieJIaTh BBIBOJ, YTO OCHOBHBIE IMOJIOKEHUS TpaxaaH-
CKOT'0 MPOLECCYATbHOTO MpaBa SBIAIOTCA HE TOJIBKO TEOPETUUECKUM MATEPUAIIOM, U
UMEIOT O0JIBIIIOE MTPaKTUYECKOe 3HaUeHue. B HacTosIee BpeMs 0JIHOM U3 TeHICHIIUN
SBJIIETCSI COBEPIICHCTBOBAHUE CY/I€OHOM CHCTEMBbI B IIEJIOM, a 3HAYHUT W Tpa)KiaH-
CKOr0 MPOIECCYyalIbHOTO 3aKOHOJATENbCTBA B YAaCTHOCTU. 3a MOCIEIHHUN TEepUoa
BpEMEHU ObUIM CO3/IaHbl U (YHKIIMOHUPYIOT HOBBIE CYbI IO IEPECMOTPY CYACOHBIX
aKTOB, JICSTEIBHOCTh KOTOPBIX MPEJCTABISET OOJBIION MHTEpEC NJisi HAYYHBIX HC-
CJIEIOBAHUM U BBIPAOOTKHU Cy1€OHOM TIPAKTUKH.

YV4yeOHO-METOANYECKOE TTOCOONE MOYKET OBITH MCIIOJIB30BAHO B KadueCTBE J10-
MOJTHUTEIBLHOTO MaTepHayia IJisd MOJATOTOBKU KYpCAaHTOB W CIyIIATENIeW MO JUCIH-
mmHaM «I'paxknaHnckoe nporeccyainbHoe npaBo (I'paxknanckuii mpoiecc)y, «I'pax-
JAHCKUU mpouecey, «I'paxxaaHckoe MpaBo U rpakIAHCKHUM IPOLIECCH.
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