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BBEJAEHHUE

O¢ddexTrBHAs 3amMUTa COTPYAHUKOM MOJMIUHU MPaB U CBOOOA IpaxaaH
HEBO3MOKHA 0€3 3HaHMs CoJlep)KaHus 3TUX IpaB. [lo3HaBass OCHOBBI LIMBUIIU-
CTUYECKON HAyKH, XapaKTEPU3YKOUIEHCS NPUHLUIIAMHA PABEHCTBA YYaCTHUKOB
IPaXXAaHCKO-TIPABOBBIX OTHOIICHUN, HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH,
CBOOOJBI JIOIOBOpA, HEJOIMYCTUMOCTH IMPOU3BOJIBHOTO BMELIATENBCTBA KOIO-
a1n00 B 4YacCTHBIEC Jesa, HEOOXOAMMOCTH OECHpErnsITCTBEHHOTO OCYIIECTBICHUS
IrPAKIAHCKHUX MpaB, 00eCIeYeHUs BOCCTAHOBIIEHNS HAPYLIEHHBIX MPaB U UX CY-
NeOHOM 3amuThl, Y OyIyluX COTPYAHHUKOB MOJHIMK (POPMHUPYETCS pa3BUTOE
IIPAaBOCO3HAHWE M MPaBOBasi KyJIbTypa, BOCHHUTHIBAECTCS YBAKEHHE K IIpaBam
YYaCTHUKOB T'Pa)/JIaHCKO-TIPABOBBIX OTHOILIEHUM, YTO, O€3yCIIOBHO, SBISETCS
BOXHEHUIIIMM YCJIIOBUEM YCIIEIIHOTO PEIIEHU 3a1a4 110 3aIIUTe KU3HHU, 310POBB,
paB ¥ cBOOOJ rpaxaaH, 3 (peKTHBHOMY IPOTUBOACUCTBUIO IPECTYITHOCTH U JP.

3a mociegHue ToAbl B IPaKIAaHCKOM IpaBe MPOU30LUIN INTyOOKHUE KOJIH-
YECTBEHHbIC M KAUECTBEHHbIC U3MEHEHUS, TPEOYIOIME HOBBIX MOAXOA0B K €ro
IpenoAaBaHuio. B 4acTHOCTH, MHOTOKPAaTHO yBEJIUYMIICS OOBEM IPABOBOIO Ma-
Tepuaa, KOTOPbIA JOJKHBI M3YUUTh oOyuwarouuecs. [lo komuuecTBy AeicTBy-
IOIMX HOPMATHUBHBIX MPABOBBIX AKTOB, NE(MUHHUIMI U MOHSITHH Tpa)kIaHCKOE
paBo — OJIHA M3 HamOoJiee 0OBbEMHBIX OTpaciel mpasa. JJaHHBIA Kypc JIEKIHiA
COJIEPKUT B ceOe nHpopMalnio 00 0OIIMX MOJOKEHUSIX TPAKIAHCKO-TIPABOBBIX
WHCTUTYTOB U OyJET MOJIE3E€H B MPOILECCe M3YUYEHUsl NUCUMIUIMHBI «[ paxknan-
ckoe npaBo». Ee ocHOBY cocrtaBmsiet ['paxkmanckuil koneke Poccutickon ®ene-
panun’ (nanee — 'K P®) u penepanbHble 3aK0OHBI, KACAIOIIHUECS PETYIUPOBAHHUS
IPaKJaHCKO-TIPABOBBIX OTHOLIECHUH.

B nannoii paboTe cucTeMaTu3MpoOBaHbl U B MPOCTOW U JOCTYITHON (popme
U3JI0)KEHBI OCHOBHBIE IIOJIOKEHUS JEHCTBYIOLIErO TIPaXkKIaHCKOTO 3aKOHOJa-
TEJNbCTBA C YYETOM IOJXOJ0B, BHIPAOOTAHHBIX CyJE€OHON MPAaKTUKOW, U OCBe-
IIEHbl OCHOBHBIE HHCTUTYTHI IPa’K1aHCKOTO MpaBa.

Kypc nexmuit «I"paxknanckoe mpaBo. O01as 4acTb» peKOMEHI0BaH 00Yy-
YAIOIIUMCS, NPOPECCOPCKO-TIPENOJaBATEIIbCKOMY COCTaBy 0Opa30BaTEIbHBIX
oprannsauuii MB/l Poccun, a Takke Ipyrum jaunaM, HHTEPECYIOIIUMCS COBpe-
MEHHBIM TPaXAaHCKUM 3aKOHOJIaTE€ILCTBOM.

! 'paxnmanckuit komexe Poccuiickoii denepaiuy : yacTh nepsas ot 30 Hos6ps 1994 r.
Ne 51-®3; wactp BTOpas ot 26 ssaBaps 1996 r. Ne 14-D3; gacte TpeThst oT 26 HOs10pst 2001 r.
Ne 146-®3; yactp uerBepras ot 18 nexadbps 2006 r. Ne 230-D3. /loctymn U3 crpaB.-IpaBoOBOM
cucrembl «Koncymprantlmocy.



JEKIUS 1. IPEAMET, METO/I, TPUHIUATILI TPAYKIAHCKOT O
MMPABA, ICTOYHUKHU I'PAKIAHCKOTO IIPABA

Bonpocsl jexkuuu:

1. I'parknanckoe IpaBo U YaCTHOE IIPABO.

2. IIpenmeT, METOA ¥ MPUHIMIIBI TPAXKAAHCKOTO IPABA.

3. OyHKIMHU rpakJaHCKOIO MPaBa.

4. Cucrema rpaxxaHCKOro mpasa. MecTo IrpakJJaHCKOIO [paBa B CHCTEME
npasa.

5. cTOYHHKM Tpak1aHCKOTO IpaBa.

6. JleficTBrE rpa’kJaHCKOTO MpaBa BO BPEMEHH, IPOCTPAHCTBE U IO KPYTY
UL, AHaJIOTUs 3aKOHA U aHAJIOrus IIpaBa.

1. 'pa:knanckoe MPaBo U YaCTHOE MPAaBO

B Hacrosiee Bpemsi posib TPaxkaaHCKOTO IpaBa B OOIIECTBEHHOMN >KU3HU
orpomHa. Tak, HampuMep, €KETHEBHO B HAIllEH CTpaHE 3aKJII0YaeTCs OOJBIIOoe
KOJIMYECTBO JIOTOBOPOB, B PE3YJITATE KOTOPBHIX Tpak/laHE U HHBIE CYOBEKTHI
rpakIaHCKO-TIPAaBOBBIX OTHOIIEHUN HAJESIOTCS UMYIIIECTBEHHBIMU MTPAaBaMU U
00SI3aHHOCTSIMU.

['paxxnaHckoe MpaBo SBISIETCS YacCThIO MPABOBOM CUCTEMBbI Poccuiickoi
Oenepanuu (nanee — PO). [Ipu aHanuze 3ToM cCUCTEMBbl HEBO3MOXHO HE 00pa-
TUTh BHUMaHUE Ha BOIIPOC O pa3jeICHUH MpaBa Ha yacTHOE U myonuyHoe. CyTh
€ro COCTOUT B TOM, 4YTO B c(hepe YaCTHOIO MpaBa HAXOJSITCS HOPMBI, IPU3BaH-
HbIC TJIABHBIM 00pa30M PETyIHpPOBaTh OTHOIIEHUS C y4acTHEM (PU3UYECKUX U
IOpUJIMYECKUX (YaCTHBIX) JIUL, KOTOPBIE B OTIMYUE OT rOCYyAapcTBa U rocyaap-
CTBEHHBIX, MYHUIIUTIAJTBHBIX OPraHOB HE 00J1a/1al0T BJIACTHBHIMU TMOJIHOMOYMSI-
MU, Ou3nUecKre U IOPUIUIECKUE JTUIa MOTYT UMETh UMYIIECTBO Ha MpaBe coo-
CTBEHHOCTH M CBOOOJIHO BCTYIMATh B IPaK/IaHCKO-TIPABOBHIE OTHOIICHHS, HCXO-
Tl U3 CBOMX MOTPEeOHOCTE M MHTEpecoB (aBTOHOMUS BoiH). [Ipu aTOM ydact-
HUKH TaKUX OTHOIICHUN IOPUIUYECKUA PaBHBI MEXIY COO0OM HE3aBUCHUMO OT
UMYIIECTBEHHOTO MOJIOKEHMSI, 10J1a, BO3pacTa u T. .

B rpaxkxaaHcko-IIpaBOBBIX OTHOILIEHUSIX IOPUIMUECKOE PABEHCTBO O3HAYa-
€T, YTO CTOPOHBI (UJIM OJIHA CTOPOHA) HE MOT'YT BJIACTHO BJIMSTH JIPYT Ha JIpyra.
OnHu mMoryT 001a1aTh B3aUMHBIMU MpaBamMu U o0si3aHHOCTsIMU. Hanpumep, noa-
PSAIYUK, BBIMOJHUB CBOIO paldOTy, 00s3aH CIaTh CBOIO padOTy 3aKa3uuKy U
BIIpaBe TpeOOBaTh OOYCJIOBIEHHOE BO3HarpaxjeHue. B cBoio oudepensn, 3akas-
YUK TIPH TIpUEMKe pabOThI BIpaBe TpeOOBATh YCTPAHEHUS BBISBICHHBIX HENO-
CTaTKOB U TI0 UX YCTPAHEHHUIO 0053aH BBHIIIATUTH BO3HATPAKIICHHUE.

VYkazaHHbIE YaCTHOIIPABOBBIE HOPMBI 00Pa3ylOT 00JACTh YACTHOTO TPaBa,
K KOTOPBIM OTHOCSITCS CIEAYIOIIUE OTPACTU POCCUKCKOTO MpaBa: TPaKJaHCKOE,
CEeMEeHOe, TPYJI0BOE, MEXKAYHAPOJHOE YacTHOE mpaBo. [IpuuemM HOpPMBI rpax-
JTAHCKOTO TIpaBa COCTABJIAIOT OCHOBY YAaCTHOTO MPaBa, MU B HEKOTOPBIX CIydasiX
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MOTYT NPUMEHATHCS ISl PEryJIMPOBAHUS MPABOOTHOUIEHWW B OCTAJIBHBIX OT-
pacisx, BXOASUIMX B 4yacTHoe mpaBo. Hampumep, cormacHo cT. 4 CemeitHOTO
Koaekca Pd! (manee — CK P®) k uMyIIECTBEHHBIM M JIMYHBIM HEUMYIIECTBEH-
HbIM OTHONICHUSIM MEXIY YJIECHAMH CEMbU, HE YPETryJIUPOBAHHBIM CEMEWHBIM
3akoHOaTeIbCTBOM (cT. 3 CK P®), npumensieTcst rpaxaaHCKOe 3aKOHO1ATENb-
CTBO IOCTOJIbKY, TOCKOJIBKY 3TO HE MPOTUBOPEUYUT CYIIECTBY CEMEUHBIX OTHO-
IICHUU.

Bmecte ¢ Tem k 00mactu myOJIMYHOTO MpaBa OTHOCATCA HOPMBI, KOTOpbIE
pPEryJIMPYIOT OTHOIICHUSI MEXKIYy HEPAaBHOMPABHBIMU CYOBEKTAMH, HAIpHUMED,
rOCYJIapCTBEHHBIM OpPraHOM W YacCTHBIM JIMIIOM, MEXIY TOCYJapCTBEHHBIMHU U
MYHULIMNIANBHBIMU OpraHaMu. [Ipu 3ToM OHM HE paBHBI IOPUIUYECKU U OTHO-
HIEHUS CTPOSITCSA Ha BJIACTH U NoaunHeHWU. Hampumep, 3TO MpaBOOTHOLIEHUS
B 00JIaCTH YTrOJIOBHOTO TMpaBa, MPaBOCYusl, HAJIOTOBbIEC TPABOOTHOIICHUS U T. 1.
Hctokn momoOHOTO JeleHUsT MOXKHO OOHApyX UTh B TPYyAax JAPEBHEPUMCKHUX
IOpUCTOB. M3BECTHO BBICKa3bIBAHME PUMCKOIO IOpUCTA YIIbIIMAHA O TOM, YTO
nyOJMYHOE MPaBO «OTHOCHUTCS K MOJOKEHUIO PUMCKOTO TOCY/IapCTBa», a 4acT-
HOE IIPABO — «K I0JIb3€ OTAEIbHBIX JIUIN2,

Ha ceroansiiinumii 1eHb B Halllel CTpaHe JCJICHHE CUCTEMBI MpaBa Ha my0-
JUYHOE U YaCTHOE MPU3HAETCS MHOTUMHU POCCUUCKMMH YUYE€HBIMH, HO C OTOBOP-
KO, 4TO Takoe JIeJICHUE He SIBJsieTcs cTporum. M nelcTBUTENbHO, BO MHOTHX
«YaCTHBIX» OTPACIISIX MOKHO OOHAPYKUTh HEOOJBIIIOE KOJIUYECTBO HOPM, KOTO-
pbie 00JIaIal0T MpU3HAKaAMU MyOJIWYHO-TIPABOBBIX HOpM. Hampumep, B rpax-
JTAHCKOM TpaBe UMEIOTCSI HOPMbI 00 UCKOBOM JaBHOCTH. CTOPOHBI JOTOBOpa HE
MOT'YT M3MEHHUTh CBOMM COTJIAIIEHHUEM CPOK MCKOBOW JaBHOCTH. Kpome Toro,
HEKOTOPBIE HOPMbI UMEIOT «IIOTPAHUYHBIIN) XapaKTep pPeryJnupoBaHUS, HANPU-
Mep, HOPMBbI TPAXKIAHCKOTO 3aKOHOJATENbCTBA O OaHKporcTBe (CT. 25, 65 'K
P® u np.) nonyyaroT cBOE€ JajbHEMIEe pa3BUTHE B OTAEJBHBIX 3aKOHAX, UMeE-
IOLIMX U aJMHUHUCTPATHBHO-NIPABOBOM Xxapakrep®. OIHAKO 5TO HEOOXOAUMO IS
3¢ (HEKTUBHOTO TPAXKIAHCKO-TIPABOBOTO PErYTUPOBAHUS OT/IEIBHBIX HHCTUTYTOB
IPaXKJIaHCKOTO TpaBa.

OcHoBanueM a1t 9Toro cinyxut 1. 3 c¢T. 2 'K P®, cornacHo koropomy
K UMYIIIECTBEHHBIM OTHOIIIEHUSM, OCHOBaHHBIM Ha aJMHUHUCTPATUBHOM WJIH
WHOM BJIACTHOM TOJYUHEHUU OJHOM CTOPOHBI APYroi, B TOM YHUCJIE K HAJIOrO-
BbIM U JpyruM (PUHAHCOBBIM M aIMUHHUCTPATHUBHBIM OTHOIIEHUSIM, TPaKIaH-
CKO€ 3aKOHOJATEJIbCTBO HE MPUMEHSETCS, €CJIM MHOE HE MPEAYCMOTPEHO 3aKO-
HOJATEIIbCTBOM.

1 Cemeiinpiit konexc Poccuiickoit ®enepanun oT 1 ssHBapsa 1996 r. Ne 223-D3. [Joctyn
u3 crpas.-1ipaBoBoii cuctemsl «KoHcynbranTIIrocy.

2 Amb-AKKyMH A. A. ®eHOMEeH KOHCTHTYIIMOHAIN3AIN JaCTHOTO TIpaBa (Ha IpuMepe
OrpaHUYeHusi CBOOO/IbI JoroBopa) // KoHcTUTyIIMoHHOE M MyHHIIMIIANbHOE ITpaBo. 2020. Ne 4.
C.17-21.

8 O mecocrosTensHOCTH (6aHKPOTCTBE) : (helepanbHEIi 3aK0H Pd oT 26 okTabps
2002 r. Ne 127-®3 // Poccmiickas razera. 2002. Ne 209-210.
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2. [Ipeamet, MeTOA U MPUHITUIILI TPAKIAHCKOT0 MPaBa

Kak m3BecTHO, O/ OTpACibO IpaBa MOHUMAETCSI COBOKYITHOCTh OTHOCH-
TEJIbHO 000COOJIEHHBIX, ABTOHOMHBIX IOPUIUYECKUX HOPM, PETYIUPYIOIIUX
OIPENENEHHYIO 00J1aCTh OOIECTBEHHBIX OTHOLIEHMH . OHa OTpacib npaBa OT-
JMYAeTCsl OT APYTrod MO CBOMM MpEAMETY, METOAY (METo/aM) MPaBOBOIO PEry-
JUPOBAHUS, MPABOBOMY CTaTyCy CBOUX CYOBEKTOB, OOBEKTOB, MpPHUHIIUIIAM,
HAJIMYUEM KOIU(DUIIMPOBAHHOTO aKTa, MEXaHU3MY MPABOBOT'O PEryIHPOBAHUSI.

['paxknaHckoe MpaBo ABIAETCS OTPACIBbI0 POCCUHCKOTO MpaBa, 00Jagaro-
MM CBOMM OCOOBIM MPEAMETOM IPABOBOIO PETYIHPOBAHUS.

[log mpeaMeTomM IpaBOBOTO PETYJMPOBAHUS B JINTEPAType NOHUMAIOT
COBOKYIMHOCTh Kaue€CTBEHHO OJHOPOJHBIX OOIECTBEHHBIX OTHOIIEHHH, KOTO-
phIE PETYJIUPYIOTCS HOPMAMH, OTHOCSAIMMHUCS K TOH MJIM HHOM OTpaciu mpasa’,
[TpenMeT 0OBIYHO OTBEUAET HA BOIPOC, UTO PETYIUPYET JaHHAsl OTpacib Mpasa.
OT0 cnocoOCTBYET MPaBUIBHOW XapaKTEPUCTHKE COAEpKaHHsI OTPACIH, OIpe-
JICJIEHUIO 00JIACTU U HAIIPaBJICHUIO JIEWCTBUSA, OTTPAHUUEHUIO OT JPYTUX OTpac-
JIEd POCCHUICKOrO ITpaBa.

Oo6paruBmmch k cT. 2 'K P®, Buaum, uto rpaxknanckoe npaBo Poccun
B OCHOBHOM PETYJUPYET CIEAYIOLINE IPyIIbl OTHOILIECHHIA:

1. AmymiecTBeHHbIe OTHOLIEHUs. K 3TOM Tpymnmne OTHOCATCS OTHOILIECHHUS
(mpaBO COOCTBEHHOCTH, MHBIX BEUIHBIX MPAB U T. 1I.), @ UMEHHO OTHOLIEHUS 110
MOBOJIy MaTepUajbHbIX OJiar, a B psAAe CIy4yaeB U HEMAaTepUalbHbIX OJar, KOTo-
pbl€ MOKHO OLEHUTH B JIEHbrax (HampuMep, OKa3aHWE TPAHCIOPTHBIX YCIYT
IO TTIEPEBO3KE).

XapakTepHOil 0COOEHHOCThIO UMYIIIECTBEHHBIX OTHOLIEHUN SIBJISIETCS TO,
YTO OHU PETYIHMPYIOTCS Pa3IMUYHBIMU OTPACIsMU IpaBa (HAJIOTOBBIM, aJMHHH-
CTPAaTUBHBIM U T. J.). OqHAKO Tpa)AaHCKOE MPABO PETYIUPYET UMYILIECTBEHHBIE
OTHOILIEHHUSI B TOHM YacTH, KOTOpasi 3aTparuBaeT MPaBOOTHOIIEHUS COOCTBEHHO-
CTH, U CYOBEKTHI TUX MPABOOTHOLIECHUH IOPUANUECKH PaBHBI.

B nureparype cnpaBeisIMBO OTMEYAETCs, YTO UMYIIECTBEHHBIE OTHOIIIE-
HUS, TOAINAAOIINE IO MPEAMET TPaXKTAHCKOTO NpaBa, MOAPA3AEISIFOTCS Ha:

1) oTHOLIEHUS, CBA3aHHBIE C MTPUHAMJIEKHOCTHIO UMYILIECTBA OINPEEIICH-
HbIM Juiam. [Ipu 3TomM npuHaAJIeKHOCTh MaTepUaIbHbIX OJar (Bemieil) 1opuam-
yeckd O(pOpMIIIETCA BEIIHBIM MPAaBOM, a MPUHAJJIEKHOCTh HEMaTEpHAIbHBIX
OJlar TOBapHOro xapakrtepa (IpeXae BCEro Pe3ysbTaTOB TBOPUECKOW AESTENb-
HOCTH) — UCKJTIOUUTENbHBIMU (MHTEJUIEKTYAJIbHBIMU ) TIPABAMU;

2) OTHOILIEHHUS, CBSI3aHHBIE C YNPABICHUEM UMYIIECTBOM OpraHU3ALMN —
IOPUANYECKUX JHUI] (OOJBIIMHCTBO U3 KOTOPBIX SIBJSIOTCS KOPIOpPALUsSMHU, OC-
HOBAHHBIMU Ha YWJIEHCTBE UX YYaCTHUKOB). OHU OPOPMIIAIOTCS] KOPIIOPATUBHBIM
npaBoM. B 2012 r. ¢ yueToMm poJid ¥ 3HAYUMOCTU y4aCTHS IOPUIUUYECKUX JIUI] B

! Mapuenko M. H. Teopus rocymapcTsa 1 npasa : yueOHuk. M., 2018. C. 563.
2 Tam xe. C. 566.



TOBapHO-JIEHEXKHOM 000opoTe PD 3akoHOAATENb BKIIOYUI B TIPEIMET PAKIaH-
ckoro mpasa (cT. 2 'K P®) perynupoBanue OTHOLIEHUH, CBA3aHHBIX C y4aCTUEM
B KOPIOPATUBHBIX OpPraHU3allUiX WKW C YNpPaBICHUEM UMHU (KOPIOPATUBHBIC
OTHOIIEHU)!, XOTS ¥ paHee y4eHbIE U MPAKTUKK BBLICISIN KOPIOPATUBHEIE OT-
HOIIICHUSI B MIPEMETE TPaXKIAHCKOTO MPaBa;

3) OTHOIIEHHUS MO MEePEeXOAYy UMYIIECTBA OT OAHUX JIUI[ K JPYTUM, KOTO-
pbie 0(QOPMIISIFOTCSI TJIAaBHBIM 00pa3oM 00s3aTeIhCTBEHHBIM, a TaKXKe KOpIopa-
TUBHBIM (IIPY peOpraHU3alMy M JIMKBUJALMKU OPUANYECKUX JIMI]) U HACIEM-
CTBEHHBIM NPABaMH (B CIIy4asiX CMEPTH IPakIaH-COOCTBEHHUKOB)?.

OCHOBY HMMYIIIECTBEHHBIX MPABOOTHOUIEHUN B Tpa)KAaHCKOM IpaBe CO-
CTaBJIAIOT MPABOOTHOIIEHUS COOCTBEHHOCTH, U OHU BECbMa MHOT'OOOPa3HbI: MO-
I'yT ObITh CTATHYHBI (KOT/Ia peub MUIET O MPaBOBOM PEXUME MMYIIECTBA COO-
CTBEHHHMKa, HalIpUMep, MpaBa U 00s13aHHOCTH COOCTBEHHUKA HE MEHSIOTCS B Te-
YeHHE HECKOJIbKUX JIET) U AUHAMUYHBI (HAIpUMeEp, KOrjaa COOCTBEHHUK eI
MPOJIATh CBOIO BEIIb WM CAATh B apEHy — T. €. P€Ub UJIET O NEPEX0/I€ UMYIIE-
CTBa OT OJTHUX JIMI] K APYTHM B PE3yJIbTaT€ COBEPILICHUS CACIOK B paMKax 00s-
3aTE€JIbCTBEHHBIX TPABOOTHOILICHHUIA).

NmMy1iecTBEeHHBIE OTHOIICHUSI 00JIaIal0T CIAEAYIOIMUME MPU3HAKAMHU:

1) OHM BO3HHUKAIOT MEXIYy CYOBEKTaMH, KKl W3 KOTOPBHIX 00jaaaer
MMYIIECTBOM, OTJICJICHHBIM OT MMYIIIECTBA APYroro cyobekra (000CO0JICHHBIM
UMYIIIECTBOM);

2) UIMYIIICCTBCHHBIC BO3ME3JIHbIC OTHOIICHUS Yallle BCEro CTPOSATCS
Ha OCHOBE OajlaHca MHTEPECOB — HAMPUMEp, MO JOTOBOPY MOAPAIA MOIPSTINK
BBITIOJTHSET JJIs 3aKa3urKa padoTy 3a BCTPEYHOE UMYIIIECTBEHHOE MIPEAOCTaBIIe-
HUE, T. €. 32 IUIaTy;

3) cTOPOHBI UMYIIIECTBECHHBIX MPABOOTHOIICHUH IOPHINUECKH PaBHbI, OY/Ib
TO (pr3mvecKoe, FOPUINYECKOE JTUI0 WK IMyOJIUIHO-TIPAaBOBOE 00Opa30BaHHUE.

2. OTO JIMYHbIe HEMMYIlleCTBEHHbIe OTHOEeHUsI. OHY BO3HUKAIOT B CH-
TyaIusix, CBI3aHHBIX C HEMaTepUaIbHBIMU OJIaramu.

O6patuBmmch k cT. 2 'K PO, MbI BuauM, 4TO JIMYHBIE HEUMYIIICCTBCH-
HbIC OTHOIICHMS BKIIIOUYAIOT B Ce€Osl JIB€ T'PYIIIbBI: JUYHbIE HEUMYIIIECTBECHHBIC
OTHOILICHMS], CBSI3aHHBIC C MMYIIECTBEHHBIMU, U JIMUYHBIE HEUMYIIECTBEHHbIC
OTHOIIICHHUS], HE CBSI3aHHBIC C UMYIIIECTBEHHBIMHU.

K mepBoii rpyrmme OTHOCSTCS OTHOLIEHUSI B 00JIACTH MHTEJJIEKTYadIbHOU
COOCTBEHHOCTH I10 TIOBOJY MpaB aBTOpa B chepe HAyKu, JIUTEPATYPhl U UCKYC-
cTBa. ABTOpCKHE MpaBa, coriacHo 4. 4 ['K PO, MoryTt ObITh ABYX pa3HOBUIHO-
CTEel: UMYIIIECTBEHHBIC (MPaBO HA OMYyOJIMKOBaHUE, MPABO HA MEPEBOJ U T. 1.) U
JUYHBbIE HEUMYIIIECTBEHHbIE (HapUMEpP, TPaBO aBTOPCTBA — T. €. MIPaBO Ha3bl-

1 O BHecennn m3Menennii B raBsl 1, 2, 3 1 4 wacTu mepsoii ['paxkmIaHCKOTo KoeKca
Poccuiickoit @enepanunu : denepanbubiii 3ak0oH PO ot 30 nexkabps 2012 r. Ne 302-D3. [o-
CTYI U3 0QUIIHAIBHOTO HHTEPHET-TIOPTAaJa MPaBOBOM HH(OpPMALIUH.

2 Poccuiickoe rpakuaHckoe mpaBo : yueOHuk : B 2 T. T. 1/ B. C. Em, U. A. 3enun,
H. B. Kosnosa [u ap.]; ots. pex. E. A. Cyxanos. M., 2011.
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BaTbCsl aBTOpPOM mpou3BeneHus). OObIYHO HAa MPaAKTUKE peaau3aius 00eux
TPy aBTOPCKHUX MPaB MPOUCXOAUT BO B3aMMOCBs3U. Jlake eciu aBTOp He xKe-
JaeT MmyOJMKOBaTh U PACIPOCTPAHATh CBOM TPyl (MMYIIECTBEHHOE IPaBO), TO
3aKOH BCE PABHO OXPaHSET €ro MpaBO aBTOPCTBA M HE MO3BOJIIET MHBIM JIUIIAM
ero Hapymarb. CieayeT 3aMeTUTh, YTO JIMYHbIE HEMMYIIECTBEHHBIE NIpaBa aB-
TOPOB HEOTUYKAAEMBI.

Bropas rpynma JWYHBIX HEHWMYIIECTBEHHBIX OTHOLICHHWW, KaK BHUJIHO
U3 Ha3BaHUsA, HE HMEET IMpPSMOM CBSI3M C HWMYIIECTBEHHBIMH, TOBAPHO-
JEHEKHBIMH OTHOUIEHUSIMHU, IMOCKOJBKY HEOTAEIUMBI OT JIMYHOCTH. OmHaKo
IPAXKIAHCKOE MPABO PETYJIHMPYET 3TU OTHOUIEHUS B TOM MEpPE, B KOTOPOU HEOO-
XOJUMO OCYHIECTBUTHh OXpaHy W 3alUTy HeMaTepUalbHBIX OJyiar, Harpumep,
JKW3HbB, 3I0POBbE, YECTh, JOCTOMHCTBO (cT. 128, 150-152.1, 1099-1101 I'K P®D).
Jleno B TOM, 4TO CIOCOOBI 3alUThl MAaTEPUATIBHBIX OJIar B 3HAUUTEIILHON Mepe
OPUMEHUMBI K 3alllUTe HeMaTepualbHBIX OJiar, MOCKOJbKY B OOOMX CIyyasx
pedb uaeT o rpaxaanckux npasax (ctT. 12 'K POD).

IToxg mMeTomOM HPaBOBOrO PETYIMPOBAHUS INOHUMAETCS COBOKYITHOCTh
IOPUIMYECKUX MPUEMOB, CIIOCOOOB BO3/EUCTBUS IpaBa Ha OOILLECTBEHHBIE OT-
HoweHHs. CylmecTBYIOT IBa OCHOBHBIX METO/A PETYIMPOBAHUS, TPUMEHAEMBIX
B IIPAaBOBOM CUCTEME: MMIIEPATUBHBIA U JUCIIO3UTUBHBIN. MIMIiepaTuBHBIN Me-
TOJ O3HAYAeT BJIACTHOE BO3JECHCTBHE HA MPABOOTHOIICHHE C MOMOIIBIO 3alpe-
TOB U OOS3bIBaHUI, YCTAHOBJIEHHBIX B MPAaBOBbIX HOpMax. MeTonbl peryinupo-
BaHMS B YaCTHOIIPABOBBIX OTPACISAX MpaBa 3HAYUTENIBHO OTIMYAIOTCS OT METO-
JIOB B TyOJUYHBIX OTPACIISIX.

Jlist GoJiee SICHOTO MOHMMAHMS CYIIHOCTH METOZA IpakJIaHCKOro IpaBa
HEOOXOJMMO OIpeNeanTh ero npusHaku. K mpuszHakam meToia Ipa)IaHCKO-
IIPaBOBOT'O PETYJINPOBAHUS OTHOCATCS CIEAYIOIINE JIEMEHTBI:

1) ropuau4ecKkoe paBeHCTBO CTOPOH, 3aKPEILIIONICEe MX CaMOCTOSITEIb-
HOCTB;

2) HanmuuMe CyOBbEKTHBHBIX I'PaXAAHCKUX MPaB U COOTBETCTBYIOIIUX UM
00s13aHHOCTEH CYOBEKTOB TpaxaaHcKoro npasa (ct. 17-18, 49 'K PD);

3) rpaxaaHCKO-TIPaBOBOI 10TOBOP, KOTOPBIN SBISETCS OCHOBAaHUEM BO3-
HUKHOBEHMS MPaB U 00513aHHOCTEN UX YUACTHHUKOB,;

4) AMCIO3UTUBHBIN XapakTep OOJBIIMHCTBA HOPM I'PAKIAHCKOTO 3aKOHO-
JaTeNbCTBA. DTO O3HAYAET, YTO CYOBEKTHl IPaXkIaHCKOTO MpaBa UMEIOT MPaBO
BBIOMpAaTh — BCTyNaTh WM HE BCTyNaTh B TPaKJAHCKHE NPABOOTHOIICHHS,
a TaKXKe OMNpeAeNsITh J00ble HE MPOTHUBOpPEYAIINE 3aKOHOAATEIbCTBY YCIOBUS
norosopa (1. 2 ct. 1 'K P®), cB0OOOAHO OCYHIECTBIATH CBOM IIpaBa, BRIOUPATh
CHOocOOBI 3alllMThl HAPYIIEHHBIX MpaB. BmecTe ¢ TeM npegocTaBieHHast 3aKOHO-
naTeneM cBo0O/a OCYIIECTBIICHUS MIpaBa UMEET CBOM OrpaHMdeHus. B yacTHo-
CTH, YY4aCTHHKAM TPaKJAHCKUX MPABOOTHOIIEHUN HEOOXOJUMO JIEHCTBOBAThH
JTOOPOCOBECTHO MPH YCTAHOBJIEHWH, OCYIIECTBJICHHWU U 3alllUTE T'PaXKITaHCKHUX
npaB M MPU HCHOJHEHUU TpakaaHCKux oOs3aHHOcTel (. 3 cT1. 1 TK PD);
HE JIOIYCKAETCS OCYIIECTBICHUE IPAXKIAHCKUX IPaB MCKIIOUYUTEIBHO C HaMe-
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pEHUEM IIPUUUHUTH BpeA APYromy JUIly, 1eUCTBUS B 00X0/ 3aKOHA C MPOTUBO-
MIPaBHOM 1IEJIbIO, a TakKe 31oynoTpedienue npasom (1. 1 ct. 10 'K PD).

JIMCTIO3UTHBHBIN (JIONOJHUTENBHBIN) METOA NMPUMEHSETCS, KOIrzia CTopo-
HbI JOTOBOPHOI'O IIPABOOTHOIIECHHS HE YPETYJIUMPOBAIN CIIOPHBIN BOIIPOC. 3aKO-
Honatenb B 'K PO Hepenko nmpuMeHseT cleayomyo GopMyIupoBKY: «...eCIH
MHOE HE NPEeIyCMOTPEHO COIJAIIEHHEM CTOPOH (IOroBopoM)». B kauectBe
npuMepa MOkHO IpuBecTH II. 2 ¢T. 71 I'K P®: «Kaxapiii y4aCTHHUK MOJHOTO
TOBapHILECTBA UMEET OJIUH I0JIOC, €CIU YUPEIUTENbHBIM JOTOBOPOM HE MpEy-
CMOTPEH MHOM NOPSAJOK ONPEAEICHHS KOJIMYECTBA FOJOCOB €r0 YYaCTHUKOB.

BwmecTte ¢ TeM, B HEKOTOPBIX ClTydasX MPUMEHSETCS U UMIIEPAaTUBHBINA Me-
tona. Hanmpumep, HHCTUTYT UCKOBOM JTaBHOCTH C(POPMYIHPOBAH MO UMIIEPATUB-
HoMy npuHuuiy. CornacHo ctT. 198 I'K P® cpoku MCKOBOW TaBHOCTH U TOPS-
JIOK MX UCUUCIIEHHSI HE MOTYT OBITh U3MEHEHBI COTJIAILIEHUEM CTOPOH.

Takum 00pa3oM, OCHOBHBIM METOJOM T'PaXKJaHCKOTO IpaBa SIBISIETCA
JUCIIO3UTUBHO-03BOJINTEIIbHBIMN.

B nureparype nox mpHMHUUIIAMHM NPaBa NOHUMAIOTCS OCHOBOIIOJIAraro-
1IM€ UIEU, PYKOBOIAIIME HAYasa, JIEKallue B OCHOBE IIpaBa, BBIPAXKAIOLIUE €ro
CYIIHOCTh U ONPENENAIOIUE €ro QYHKIMOHUPOBaHUe!. 3HaueHHEe PHUHIMIIOB
B [IPaBE€ COCTOMT B BO3MOXKHOCTH MX NPUMEHEHUS JIs YSICHEHUS CYyTU M OCO-
OCHHOCTEW MNPaBOBOrO PETYJIMPOBAHUS W [JIsl NMPUMEHEHHS TPHU BbBISBICHUU
poOEJIOB MPAaBOBOIO PETYIUPOBAHMSL.

B Hacrosiniee BpemMsi OCHOBHBIE MPUHIIMIIBI TPAXAAHCKOTO IpaBa 3aKper-
neHsl B cT. 1| 'K P®. PaccmotprM X B TOM NOpsAZIKE, B KAKOM OHU YKAa3aHBbI 3a-
KOHOJATEJIEM.

1. [lpyHIMN IOPUANYECKOT0 PABEHCTBA O3HAYAET, YTO M3HAYAJIbHO
IIPABOBOM CTaTyC YyYaCTHUKOB TPakKJaHCKUX IMPaBOOTHOLIEHUH ((pU3NUYECKUX,
IOPUAMYECKUX JIUL, MyOJIUYHO-TIPaBOBBIX 00pa30BaHMil) OAMHAKOB. JTO CIeay-
eT u3 cT. 17 'K PO.

Ecnu nybnmyHo-nipaBoBbie 00pa30BaHUs yYacTBYIOT B IPayKIaHCKUX Mpa-
BOOTHOLIEHUSIX, TO BJIACTHBIE ITOJJTHOMOYMS OHU HE IPUMEHSIOT. BiacTHsle moJi-
HOMOYMS IPUMEHSIOTCS B paMKax JPYrUX IPABOOTHOIIEHUH — aJMUHUCTPATHUB-
HO-TIPABOBBIX, YTOJOBHBIX, YTOJIOBHO-IIPOLECCYAIbHBIX U T. 1.

Nmeromuecs otauuusi B 00beMe MPaBOMOYMM FOPUAUYECKHUX JIUI] U My0-
JMYHO-TIPABOBBIX 00OpPA30BAHUI TEM HE MEHEE MO3BOJISIIOT UM 0€3 MCKIIFOUEHHUS
y4acTBOBaTh B I'PAXJAAHCKUX MPABOOTHOILIEHUAX B KaU€CTBE CYObEKTa.

B oTaenbHBIX ciydasx 3aKOH MOXKET OJHOW CTOPOHE IPa)KIaHCKOTO Mpa-
BOOTHOLIEHUS (HAalpuMep, WHAUBUIYAIbHOMY MPEANPUHUMATENI0) MPEIOCTaB-
JSITh TIOBBILICHHBIE TPEOOBaHUs, a IPYrol cTOpoHe (MOTPEOUTENI0) — JOTOIHU-
TeJbHBIE MpaBa. 3aKOHOAATeNb, TAKUM 00pa3oM, MbITaeTcsi cOOMOCTU OajaHC
WHTEPECOB CTOPOH. /(€710 B TOM, YTO MPEANPUHUMATENN SBISIOTCS SKOHOMUYE-

! Pacckasos JI. T1. Teopus rocynapcTsa M mpapa: yrilyOneHHbIH Kypc : ydeOHuK. M.,
2017. C. 231.
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CKu 0oJiee CUIIbHOW CTOPOHOM, 001aat0T HE0OX0AUMOM nH(pOpMalLuel B OTIH-
yue oT norpeduteneit. [Ipumepamu Takux TOroBOPOB SIBJISIETCSI JOTOBOP PO3-
HUYHOM KYTUTH-TIPOJIAXKH, IOTOBOP MPOKATa, JOTOBOP OBITOBOTO MOAPS/IA.

2. [IpyHUIMI HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH. J[eiicTByroliee 3a-
KoHOIAaTenbCTBO — Koncrurynus P®! (cr. 35), TK PO (ct. 1, 209) — conepxkut
HIMPOKOE TOHMMAaHHE MPUHIUIA HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH. Bo-
MEPBbIX, JIUIIO BIOpPAaBE CO3/laBaTh WJIM NPUOOpPETaTh BEIlb B COOCTBEHHOCTD,
MOJIb30BAThCS ATOM BElIbIO, MPOJaBaTh, IapUTh 3Ty Belllb CBOOOIHO Oe3 omace-
HUW HEMPABOMEPHOTO BO3AECHCTBHUS HA BEIIb CO CTOPOHBI APYrux jauu. MHaue
rOBOpS, HUKTO HE BIpPaBe BMEIIMBATHCS B MPaBOMOUYUSA COOCTBEHHMKA MO BIa-
JIEHUIO0, TIOJIH30BAaHUIO, PACIIOPSDKCHHUIO Belbio. Bo-BTOpBIX, Bce (opmbI cOO-
CTBEHHOCTH OXPAHSIOTCA paBHbIM oOpa3oM. [lpu HapyuieHuu npaB coOCTBEH-
HUKAa Ha BEIlb OH MOXET OOpaTUThCA B CY[ JUISl 3alIUTBI U BOCCTAHOBIICHUS
HapylIeHHbIX npaB. Kak uckiIoueHne, BO3MOXKHO BO3ME3HOE (3a TIaTy) u 0e3-
BO3ME3/IHOE U3BIATHE MMYlIecTBa. B 000UX ciiyyasx U3bATHE UMYIIECTBA BO3-
MOYHO TOJIBKO B CIy4asiX, IPEIyCMOTPEHHBIX 3aKOHOM. Tak, BO3ME3IHOE U3bs-
THE BO3MOXHO cyAoM (4.3 cT. 35 Koncruryuuu P®) unum B cinydasx, npemy-
CMOTPEHHBIX 3aKOHOM: HANPHUMEP, U3BATHUE 3EMEIBHOIO y4yacTKa C MpeJBapH-
TEJILHON KOMIIEHCAIuel ero ctouMoct coocTBeHHUKY (cT. 281 'K PD). bes-
BO3ME3THOE U3BSITUE UMYIIECTBA Y COOCTBEHHUKA BO3MOXKHO 10 PEIICHUIO Cyia
B BUJIC€ CAHKIIMU 32 COBEPIICHUE MPECTYIUICHUS WM WHOTO MPaBOHAPYIICHUS:
Harnpumep, konduckanus (ct. 243 I'K PD).

3. llpunuun cBo6oabI J0roBopa. CBoOOAa TOTOBOPA — OAWMH U3 KITFOUC-
BBIX IPUHIIMIIOB, HA KOTOPBIX OCHOBAaHA MOJEIb FOCY/1apCTBa C PHIHOYHOM 3KO-
HOMHKOW. OHa SBIISIETCA MPABOBOM OCHOBOM JJIsi TOBAPHO-JCHEKHBIX OTHOIIE-
HUH, OTIpe/ieNIeHNs PHIHOYHOMN IIEHBI TOBApOB, padOT, YCIYT, ONPEICICHHS MPaB
1 00513aHHOCTEH CTOPOH U T. .

CyTb cBOOO/IBI IOTOBOPA COCTOUT B CJICIYIONIEM:

1) cyOBeKThI rpa)KJaHCKOTO IpaBa CaMOCTOSITEILHO MPUHUMAIOT pellie-
HUE O 3aKJIIOYEHUU WJIU HE 3aKIIFOUYEHUHU JIOTOBOPA, UCXOJS U3 CBOMX MOTPEOHO-
cteit u uHTepecoB. [loHYXKIeHHE K 3aKIIOYEHHUIO JIOTOBOpa HE JOIMYCKaeTcs,
3a UCKJIFOYEHHEM CJIy4aeB, KOT/la OOs3aHHOCTh 3aKJIIOYHUTH JIOTOBOP TPEIy-
cmotpeHa 'K P®, 3akoHOM mim OOPOBOJILHO MPUHSATHIM 00si3aTeabcTBOM (11, 1
ct. 421 'K P®D);

2) BOXXHBIM DJIEMEHTOM SIBJISIETCS OMPE/ICNICHNE KOHTpAareHTa — T. €. JIUIIA,
C KOTOPBIM OyJIeT 3aKitoueH J0roBop. MoxHO BeIOpaTh JHOOOT0 KOHTpareHra.
BbrIBalOT HEKOTOPBIE UCKIIIOUCHUS, HAPUMEDP, CYOBEKThl €CTECTBEHHBIX MOHO-
MOJINH, C KOTOPBIMH 3aKJIFOYAIOT JJOTOBOP;

1 Koncruryius Poccutickoit ®enepanmu ot 12 gexadpst 1993 r. (¢ u3aMeHeHHSIMHU,
0J100peHHBIMU B X0J1¢ obmiepoccuiickoro romocoBanus 1 utons 2020 r.). Joctyn u3 opurm-
ATBHOTO HHTEPHET-TIOPTAJIa TIPABOBOM HH(OPMAITHH.
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3) NpoOUCXOOUT OMpeieNieHue BUAa A0roBopa (JoroBop Nojpsiaa, apeHbl,
CMEIIaHHbIE JOTOBOPHI M JIp.) U OMNPENEICHUE €ro YCIOBUH (COAEpKaHUS —
IIpEeIMET, MTPaBOBOI CTaTyC CTOPOH, OTBETCTBEHHOCTh CTOPOH ).

CBoOosa joroBopa He SIBJISIETCS HeorpaHuyeHHOUW. OTaeNbHbIE ee dJe-
MEHTBI MOTYT OBITh OI'paHUYEHBI 3aKOHOM: HAIlpUMEp, AOTOBOP JIOJKEH COOT-
BETCTBOBATh 00A3aTENbHBIM JIJII CTOPOH MPABWIIAM, YCTAHOBJIEHHBIM 3aKOHOM H
WHBIMU TIPABOBBIMU aKTaMH (MMIIEPAaTUBHBIM HOpPMam), IEUCTBYIOIIUM B MO-
MeHT ero 3akitoueHus (m. 1 ct. 422 'K P®). B npenycMOTpEHHBIX 3aKOHOM
Clly4asiX MPUMEHSIIOTCS LEeHbI (Tapu(bl, paCUEHKH, CTABKU U T. II.), YCTAHABIIH-
BAEMBIE WIHA PErYJIUPYEMBIE YIIOJHOMOYEHHBIMU HA TO T'OCYAAPCTBEHHBIMU OP-
raHaMu ¥ (Win) opraHaMu MeCTHOro camoynpanieHus (1. 1 ct. 424 'K PO).

4. IlpyHIMN HeIOMYCTHMOCTH MPOU3BOJIbHOI0 BMEIIATEIbCTBA KOI'0-
Ju00 B 4YacTHbIe Jejia. BMemarenbCcTBO B YacTHBIE J€Ja U COOTBETCTBEHHO
OrpaHUYEHHUE NPaB CyOBEKTOB I'Pa)KAAHCKOTO IpaBa HEIOMYCTUMO, 32 HCKIIIO-
YEHHUEM CJIy4aeB, YCTAHOBJICHHBIX 3aKOHOM. B 0CHOBHOM peub ujer 00 orpaHu-
YEeHUHW TPpaXIaHCKUX MpaB (Hampumep, HEMPUKOCHOBEHHOCTh YACTHOM >KHU3HH,
JUYHOU M CEMEMHOM TaiHbI, 3alIUThl CBOECH YecTu u Ao00poro uMenu). OrpaHu-
YeHHE HTOro IpaBa JOIMYCKAaeTCs TOJIbKO HA OCHOBAHUU CYJEOHOIO pelIeHHUS,
KOTOpOE, B CBOIO OUYEpEeib, ONUPAETCS Ha (heliepaibHbId 3aKOH B TOM Mepe, B Ka-
KO 3TO HEOOXOAUMO IJis LeJed 3alluThl OCHOB KOHCTUTYIIMOHHOIO CTpPOS,
HPaBCTBEHHOCTH, 3/I0POBBS, PAB U 3aKOHHBIX MHTEPECOB APYrUX JIMI], oOecre-
YyeHus: 00OOPOHBI CTPaHbl U 0€30MMACHOCTH TOCYAAPCTBA.

[IpaBoBOW OCHOBOM JJIsi TAHHOTO MpUHIHUNA SABJISIOTCA CT. 23 u 24 KoH-
ctutyuuu P®, ct. 1 'K PO, nopmel 1. § 'K PO®. [leiicTBust rocyaapcTsa 1o pe-
TYJIUPOBAHUIO «IPABUJ WUIPhD» YYACTHUKOB TOBAPHO-JICHEKHBIX OTHOILICHUM
JOJKHBI COOTBETCTBOBATh MMPUHIUITY HEAOIYCTUMOCTH ITPOU3BOJIBHOIO BMEIIa-
TEJIbCTBA B YACTHBIE JI€JIa. B MPOTMBHOM cCilydae HACTyNaeT OTBETCTBEHHOCTH
nyOnu4YHO-1paBoBbIX oOpa3oBanuii (ct. 16 'K P®). Kak Bugum, B HEKOTOPOIi
CTEIICHU COAEp KaHUE JAHHOIO IPUHLIMIA IIEPECEKAETCS C COAEPKAaHUEM IPUH-
[UIa HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH.

5. lIpuHuun OGecnpensiTCTBEHHOI0 OCYIIECTBJIECHUSA TPaKIAHCKHUX
npas. Coaep:kaHue TaHHOTO MPHUHIIUIIA COCTOUT B TOM, UYTO Ka)KIbId yYaCTHUK
IPaKJAaHCKOTO MpaBa (yIpaBOMOYEHHOE JIMIIO) BIPABE pEaIn30BbIBATH CBOU
IIpaBa, NPEAOCTABIEHHBIE EMY 3aKOHOM WJIH JOToBOpoM. [Ipu sTOM OHO Bipase
TpeOOBaTh OT APYIUX JIUL YCTPAHEHUSI MPEMSATCTBUI MO OCYILIECTBICHHIO IIPaBa.
HopmaTtuBHOU OCHOBOUM maHHOro mnpuHiuna nomuMo ct. 1 I'K P® saBnsercs
takxe cT. 34 Koncrurynuu PO, npenycmarpuBaroiias npaBo Ha cBOOOIY UMY-
IIECTBEHHOTO 000poTa. OrpaHu4yeHUeM SIBISIETCS 3alpeT Ha HKOHOMUYECKYIO
JIeSITENIbHOCTD, HAIIPABJIEHHYIO HA MOHOIIOJIM3AIMIO U HEJOOPOCOBECTHYIO KOH-
KYpPEHLUIO, JUUEH3UPOBAHUE OTACIIBHBIX BHUIOB MNPEINPUHUMATEIBCKON Ies-
TEJILHOCTH.

6. IIpyHIUI BOCCTAHOBJIEHHUSI U CYAeOHOH 3aIMTHI HAPYLIIEHHbIX
npas. J[aHHBI TPUHIUIT BCTYNAeT B CHJIy NIPU HAPYIICHUU B3STHIX Ha ceOs
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0053aTENILCTB OJTHOM CTOPOHOM TEepen ApYyroid B JOTOBOPHBIX 00s3aTelIbCTBAX
a100 MpU NMPUYMHEHUU BpeJa BO BHEIOTOBOPHBIX 00si3arenbcTBax. [1ogo0HbIe
opuaudeckue (akThl JAIOT MpaBO MOTEPHEBLIEH CTOPOHE 3alUIIaTh CBOU
rpakJaHCKUe TpaBa 0 cyAa (IyTeM COCTaBJICHMs MPETEH3Uii), B Cyle, B TOM
YHCJI€ OCTIAPUBATH B CYJIE€ aKThl TOCYIaPCTBEHHBIX U UHBIX OPraHOB, HE3AKOHHO
OTrpaHUYMBAIOIIUX TpaBa CyObEKTOB rpaxaaHckoro mpasa (ct. 11-16 'K PO).
[Tpu ncroNHEHUU BCTYMUBILIETO B 3aKOHHYIO CHITy Cy/€OHOTO pEelIeHUs yCTpa-
HAIOTCS MPENSATCTBUS K OCYLIECTBICHHUIO I'PAXJTAHCKUX IpaB WM OHHU BOCCTa-
HABJIMBAIOTCS 3a CYET MPABOHAPYILIUTENS.

/. Ilpuanun gucno3uTuBHOCTH. Ero copep:kanne HEMHOTO IIMPE MPUH-
umna cBOOOJBI JOTOBOpPa M COCTOUT B CAMOCTOSITENIBHOM BBIOOpE CyOBEKTOM
IPaXKJAaHCKOTO MpaBa CBOEro mnoseneHus. [IpuueM 3TO HE TOJBKO 3aKIIIOUEHUE
JIOTOBOPOB, HO U MHBIE JIEUCTBUSI, HAIPUMED, B peain3alliy mpaBa Mo odpaiie-
HUIO B CYJI 32 3aIlMTON HApYIICHHBIX MIPAB WJIK OTKa3 OT 0OpaIieHus B Cy/I.

8. lpunuun nodpocoBectHocTH MoBeaenusi. CormacHo 1. 3 cr. 1 T'K
P® mnpu ycTaHOBIEHUHU, OCYIIECTBICHUU U 3aLIUTE T'PAXKIAHCKUX MpaB U MpHU
UCIIOJIHEHUH TPAXKIAHCKUX OOS3aHHOCTEW YYACTHUKH TPAKTAHCKUX MPABOOT-
HOIIIEHUI JTOJKHBI IEHCTBOBATh JOOpOCcOBEeCTHO. B myHKTe 4 yKa3aHO, YTO HU-
KTO HE BIPABE M3BJIEKATh MPEUMYILIECTBO M3 CBOErO0 HE3aKOHHOI'O WJIM HEN00-
pocoBecTHOro noBeseHus. Cienyer oOpatuTh BHUMaHue Ha 1. 5 ¢T. 10 'K PO,
COrJIaCHO KOTOpPOMl JTOOPOCOBECTHOCTh YYACTHUKOB TIPAKJAHCKHX MPAaBOOTHO-
LIEHWUW U Pa3yMHOCTb UX JEUCTBUM MPEAIIOIATAIOTCS, ITI0KA HE TOKa3aHO WHOE.

3akoHonarenpHOE onpenaenenue 10o6pocoBectTHOCTH B 'K PD oTcyrcTBy-
eT. B nuteparype BepHO MOAMEUYEHO, YTO B COOTBETCTBUU C TPEOOBAHHEM CT. 1
['K PO cTtopoHbI TOJKHBI OBITh YECTHBIMHU 10 OTHOIICHHUIO JIPYT K APYTY, HE
JIOTyCKaTh 0OMaHa KOHTpareHTa B aKTUBHOM (ITyTeM cOoOoOIeHUs HEBEPHOU WH-
dbopmarnu) Wik MacCUBHON (ITyTEM COKPBITHS HEOOXOIUMBIX CBeAeHUi) dhop-
max?.

®enepanbubiM 3aKk0HOM P® oT 30 nexabps 2012 r. Ne 302-D3 «O BHece-
HUU U3MEHEHUN B MaBkl 1, 2, 3 u 4 yactu nepsoii ['paxnanckoro koaekca Poc-
cuiickoii ®enepauum»? cr. 10 TK PO u3noxena B HOBOM penakuuu. W3 myHKTa
1 ct. 10 'K P® cnenyer, uTo HeoOpOCOBECTHOE OCYILIECTBICHUE TPAKIaHCKUX
IpaB SIBJISIETCS PA3HOBHUJIHOCTBIO 3710YyNOTpeOaeHus: npaBoM. llocnencTBus He-
10OpPOCOBECTHOIO MOBEJAEHUS 3aKIIOYAIOTCA B OTKAa3€ JUIY CyAaMHd B 3aIUTE
PUHAAJIEKAIIET0 €My IpaBa MOJHOCTHIO WM YaCTUYHO, a TaKXKe€ B MPUHATHH
MHBIX 3aKOHHBIX Mep (1. 2 cT. 10 'K PD).

Heo06xoaumo oTMETUTh, UTO MEPEeUeHb NMPUHIIMIIOB B JTUTEPATYPE SBIISICT-
Csl TUCKYCCUOHHBIM M paccMmaTpuBaeTcsi mo-pazHomy. Tak, C. C. Auekcees,

! I'paxxnanckoe mpaso : yue6nuk : B 2 1. T. 1 / C. C. Anekcees, O. I'. Anekceena,
K. I1. Bensies [u ap.]; mox pen. b. M. T'onrano. M., 2018. C. 47.

2 O BHECEHMHM M3MeHeHHMi B T1aBsl 1, 2, 3 u 4 wacTy mepBoii ['paxkmIaHCKOro Koekca
Poccuiickoit @eneparnuu : dpenepanbubiii 3aKkoH PO ot 30 nexabps 2012 r. Ne 302-03 // Co-
Opanme 3akoHoAarenbeTBa Poccniickoit @eneparuu. 2012, Ne 53 (4. 1). Cr. 7627.
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O.T. Anekceena, K. I'. bensieB u 1pyrue npuHIUIBI JOOPOCOBECTHOCTH, Pa3yM-
HOCTH M CHPABEJIMBOCTU TMPHU3HAIOT OOIIMMU TMPUHIUIIAMHA OCYIIECTBICHHUS
IPaKIAHCKUX TPaB (M MCIIOJHEHMs TPakKIaHCKUX 00s3aHHOCTEH), HO He o01ie-
00s3aTENbHBIMU NPUHIMIIAME CAMOTO TpaxkaaHckoro mpasal. Jlpyrue yuensbie
CUMTAIOT HEBO3MOKHBIM BBIJICISATh HEKOTOPhIE MPUHIIMIIBI TPAXKIaHCKOTO Tpa-

Ba, ITOCKOJIBKY OHHU OXBATbIBAIOTCS €TI0 MCTOJaMU pel"y.HI/IpOBaHI/IfIZ.

3. @yHKIUM IPAKIAHCKOIO IPaBa

[Tox dbyHKIMSIME TTpaBa MOHUMAIOTCSI OCHOBHBIE ITYTH MTPABOBOTO BO3JICH-
CTBHUSI, BBIPAXAIOIIUE POJIb MpPaBa B YHNOPSJOUYCHUH OOUIECTBEHHBIX OTHOIIIE-
Huii,

Brinensrores cnenyromye OCHOBHbIE YHKIUMM TPAKIAAHCKOIO NPAaBa;

1) perynsaTHBHBIC, YCTAHABIMBAIOIINE 3aKOHOM ]ISl YYACTHUKOB U CaMH-
MU YYaCTHUKaMU MMPABOOTHOIIEHUH MTPaBUJIa OMPEAECIEHHBIX OTHOIIECHUM;

2) OXpaHWTEJbHBIC, HANIPABJICHHBIC HA OXpaHy W 3allUTy UMYIIECCTBCH-
HBIX U HEUMYIIIECTBEHHBIX HHTEPECOB YYACTHUKOB TPAXKIAHCKOTO 000pOTa;

3) colManbHO-?KOHOMHYECKHUE, MPECIIENYIONUe 11eJb 00ecleueHus: Mpu-
3HaHUs, OCYIIECTBICHUS U 3alllUThl TOTPEOHOCTEM, MpaB U UHTEPECOB B chepe
MMYIIECTBEHHBIX U HEKOTOPHIX HEUMYIIECTBEHHBIX OTHOIICHUM (Hampumep,
pUOOpPETEHUE TOBAPOB, padOT, YCIIyT);

4) mpemynpeauTeIIbHO-BOCIIMTATEIbHBIC, HAIIPABJICHHBIC HAa HEOIYIIe-
HUE HapyIICHUS Iy KUX HHTEpecoB (Hampumep, cT. 1065 'K PD).

4. CucreMa rpaxaaHCcKoro npasa.
MecTo rpa:kIaHCKOro npaBa B CHCTeMe MpaBa

['paxkmanckoe mpaBo MOHUMAETCS KaK OTPaCiib IIPaBa, Kak 3aKOHOAATEIIb-
CTBO, KaK HayKa M KaK yueOHas TUCIUILINHA.

ITox cuctemoit mpaBa B caMOM OOIIEM BHJE€ MTOHMMAETCS COBOKYITHOCTH
B3aMMOCBSI3aHHBIX 3JIEMEHTOB, OOpa3ylIUX HEKYI0 IeJIOCTHOCTh. Cucrema
IrPaXXJAHCKOTO IpaBa — 3TO COBOKYIHOCTh B3aUMOCBSI3aHHBIX HWHCTHUTYTOB.
['paxx1aHCcKOE MpaBo, SIBISASACH OTPACIIBIO TIpaBa, UMEET CBOIO CUCTEMY (JIeJICHHUE
Ha YacTH, MOAOTPACIU, UHCTUTYTHI, MOJUHCTUTYTHI), YTO CBSI3AHO C HEOOXOIU-
MOCTbIO 00JIe€ YETKOTO IMOHUMAaHUs U MNPUMEHEHUs] TPaKJaHCKO-TIPAaBOBBIX
HOPM.

! Poccuiickoe rpaknanckoe npaso : yue6nuk : B 2 7. T. 1/ B. C. Em, U. A. 3enun,
H. B. Kosnosa [u ap.]; otB. pex. E. A. Cyxanos. M., 2011. C. 78.

2Beno B. A. I'paxnanckoe mpaBo. O6mas gacts. T. 1. Beesienne B rpaxkaaHCKoe
npaBo : yueonuk. M., 2011. C. 52.

$Marysos H. 1., Mansko A. B. Teopus rocyaapcTsa 1 npasa : yueOuuk. M., 2018.
C. 167.
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CucreMa rpaxaaHCKOrO IpaBa MOCTPOEHA MO MNAHAEKTHOW CHUCTEME —
ocobomy mpuHImMny noctpoenus ['K P®, Ha ocHoBe KOTOpOro olmias U 0co-
OeHHas 4acTH TPa)XJAAHCKOTO IpaBa BBIJECICHBI B OTJEIbHBIE pa3nenbl. OCHOB-
HBIMH 3JIEMEHTAMU CHCTEMbI TPAXJTAHCKOTO MpaBa SBJISIIOTCS €ro o0IIas U 0co-
OeHHas YacTu.

OOmiasi yacTh TpaKAAHCKOTO IpaBa COJEPKUT MpPaBHIIA, MPUMEHUMBIC
JUISL PETYJIUPOBAHUS JIOOOTO OTHOLICHHS B paMKax TPakJaHCKOTO TpaBa, U
BKJIFOYAET B C€0s1 OCHOBHBIC IMOJIOKEHHUS, B YaCTHOCTHU: O TIOHATHH U TIPUHITUIIAX
TPaXXAAHCKOTO TMpaBa; 0 CyObEKTaX U 00BEKTax IPa)kIaHCKOTO MpaBa; O Ipaxk-
JAHCKHMX ITPaBOOTHOIICHUSX; 00 OCYIIECTBICHUH U 3aIUTE IPAKIAHCKUX IPAB.

B oTnuune ot obmieit yactu 0ocoO€HHAsi 4acTh IPakKJAAaHCKOIO IMpaBa Co-
JIEP’)KUT HOPMBI, HaIpaBJICHHbIE BO B3aMMOCBSI3M C HOpMamu OOIIeH 4YacTu
IPAXKIAHCKOTO TpaBa Ha PEryJIMPOBAHUE KOHKPETHBIX I'PAKIAHCKUX MPABOOT-
HOIIEHUN — Kak JOTOBOPHBIX, TAaK M BHEJAOTOBOPHBIX. Hampumep, JOTrOBOpPHI
KYIUTA-TIPOJAAXKH, MEHBI, PEHTBI, JapCHUS, aPEH/IBI.

Hanuuue oOreit 1 0ocoOeHHOM YacTeil TpaXaaHCKOTO MpaBa MoATBEpK 1a-
€T €ro CaMOCTOATENIBHOCTh KaK OTPACciu MpaBa.

B menoM, B rpakIaHCKOM IIpaBE€ MOXHO BBIICIIUTH CIEIYIOIINUE MOAO0T-
paciu (KpymHbIe TPYIIIBI HOPM, HallpaBJIE€HHbBIEC HA PEryJUPOBAHUE OJTHOPOIHBIX
rpymnn oTHOIIEeHHH): 1) BenrHoe mpaBo; 2) KopropaTuBHoe mpaso (¢ yuerom De-
nepainbHoro 3aKoHa P® ot 30 gexadps 2012 r. Ne 302-D3 «O BHeceHUU U3Me-
HeHni B TiaBel 1, 2, 3 n 4 yactu nepBou I 'paxxmanckoro koxekca Poccuiickon
®denepanumy); 3) 00s3aTeILCTBEHHOE TIPaBO; 4) MpaBa Ha Pe3yJbTaThl MHTEII-
JEKTyaJIbHOW JE€ATEIbHOCTH M CPEACTBAa MHIWBUyAIN3aUUU (MHTEIUIEKTyalb-
HBIC MpaBa); 5) HACIEACTBEHHOE MPaBo; 6) rPakIaHCKO-TIPABOBOE PETYINPOBa-
HUE U 3alUTa JIMYHBIX HEUMYIIIECTBEHHBIX OJar.

[ToMumo mogoTpacieil B rpa)kJaHCKOM MPABE YUYECHBIMH BBIIEIISAIOTCA OT-
JIeTbHBIE WHCTUTYTHI (HAMpPUMEpP, OTOBOP MOAPSANA), CYOMHCTUTYTHI (HaIpu-
Mep, 1oroBop ObIToBOro moapsina). IlonoOHoe neneHne UMeeT SIpKO BBIPAKEH-
HYIO0 TPAaBONIPUMEHUTENBHYIO 1Edb. JeJ10 B TOM, YTO JJIsl YCIIEIIHOTO pa3peliie-
HUS TPaKIaHCKO-TIPABOBOTO CIIOpa HEOOXOAMMO CUCTEMHOE MPUMEHEHHUE TPaXK-
JAHCKO-TIPAaBOBBIX HOPM, Kak OOIIEH, TaK U OCOOEHHON YacTH Tpa)kIaHCKOTro
npasa. [Ipu 3ToM npu KOHKypeHUMH (IpOTUBOpEUHH) OOILIEH M CHelUalbHOU
HOPMBI TPUOPUTET OYJET 32 HOPMOM CreLIMAIBHOTO XapakTepa. s ycnemnoro
MPUMEHEHUSI TPaXJAaHCKO-TIPABOBBIX HOPM HEOOXOIUMMO MPaBWIBLHO OMpee-
JIUTh BUJI CIIOPHOTO MPABOOTHOIIEHUS, TTOCKOJIBKY I'PakJIaHCKO-IPABOBBIE HOP-
MBI MOTYT OBITh TPUMEHEHBI TOJIBKO K TPakAaHCKOMY MTPABOOTHOIICHUIO.

B nureparype umMeercss MHOIO ONPENEICHUN MOHATHUS «TPaAXIAHCKOE
npaBo». Bce OHM MMEIOT CBOM JIOCTOMHCTBA W Hemoctarku. Ha Ham B3z,
B LIEJIOM ONTHMAJbHBIM MPEICTABISIETCS OINpPEEICHUE TPaXJAHCKOrO IpaBa,
nanHoe B. A. benoseim. Ilo ero MHEHHUIO, rpa)kaaHCKOE MPAaBO B OOBEKTUBHOM
CMBICJIE — 3TO COBOKYITHOCTH (CHCTEMA) MPABOBBIX HOPM, KOTOPBIE: BO-TIEPBHIX,
UMIIEPATUBHO OIPEACIIAIOT MPABOBOE TOJOKEHHUE JHI] (CyOBEKTOB), TPABOBOMA
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PEXUM MaTEepHAIbHBIX U HEMAaTepUalIbHBIX OJiar (0OBEKTOB), a TAK)KE YCTaHAB-
JMBAIOT IOPUUYECKOE 3HAUCHHE (DAKTOB peabHON NEeHCTBUTENBLHOCTH (KpyT
OCHOBAHMM JUHAMUKHU IPaXIaHCKUX MIPABOOTHOIIECHU ); BO-BTOPBIX, pErIaMeH-
TUPYIOT (Kak MpaBUJIO, IUCIIO3UTUBHBIM METOJIOM) MUMYIIECTBEHHbBIE U HEUMY-
HIECTBEHHbIE OOIIECTBEHHbBIE OTHOIICHUSI, OCHOBAHHbIC HA MPUHIIUIAX IOPUIHU-
YECKOI'0 PaBEHCTBA, aBTOHOMHUHU BOJIM U MMYIIECTBEHHON CaMOCTOSATEIbHOCTH
WX YYaCTHHMKOB (OTHOIIEHHS YACTHBIX JIUI WK YacTHbIe oTHOEeHuU:)! . [Ipuse-
JIEM €II€ OAHO ONpEJEIECHUE TPAXKTAHCKOT0 MPaBa, BHICKA3aHHOE KOJUIEKTHBOM
aBTOPOB yueOHMKa «[ paxxaaHCKOE MpaBo»: TPaXAAaHCKOE MTPaBO — CUCTEMA ITpa-
BOBBIX HOPM, COCTABJISIFOIIMX OCHOBHOE COAEPKAHUE YACTHOTO IIpaBa U Peryiu-
PYIOIIMX HMYUIECTBEHHbIE M HEUMYIIECTBEHHbIE OTHOILECHHS, OCHOBAaHHBIE
Ha HE3aBUCUMOCTH U UMYIIECTBEHHON CaMOCTOSITENIbHOCTU MX YYaCTHUKOB, Me-
TOJOM IOPUUYECKOTO PABEHCTBA CTOPOH B LIENSAX HAAENICHUS YaCTHBIX JIMII
BO3MOYKHOCTSIMM CaMOOPIaHM3alMU HMX JEATEIBHOCTH 110 YIOBJIETBOPEHUIO
CBOMX MOTPEOHOCTEH M MHTEPECOB? .

I'paknanckoe nmpaBo Kak 3aKOHOAATEJBCTBO OTJIMYAETCS OT ITOHHUMA-
HUS TPa)KJJaHCKOTO MpaBa Kak OTPACiu MpaBa U 03HAYAET CUCTEMY MPU3HAHHBIX
roCyJapCTBOM HCTOYHHMKOB, JeicTByrommx B P® ® (mompoOHee MCTOYHHMKH
IPaKJAHCKOIO MpaBa OyIyT pacCCMOTPEHBI HUXKE).

I'pakpanckoe mpaBo Kak Hayka (LMBWIMCTHKA) MPEICTABIsAECT COOOM
CUCTEMY HAy4YHBIX 3HAHUM, HAIPABJICHHYIO Ha U3YYEHHUE PA3TMYHBIX IPaKIaH-
CKO-TIPABOBBIX SBJICHUI, 00ECIIEYEHNE YCBOCHHS I'Pa’KJAHCKOIO MpaBa Kak OT-
paciny mpaBa W MNPAKTUKKA €ro NnpuMeHeHus. LluBuiMCTHKa CyIIEeCTBYET He-
CKOJIbKO BEKOB, HauMHas co BpeMeH JlpeBHero Puma, u akTMBHO pa3BUBaETCs
B Hacrosiuiee Bpems. Hayka rpaxmanckoro npasa B Poccuu npencrasieHa pas-
JUYHBIMU HaYYHBIMU IIKOJIAMHU.

[{uBunaucTHKa TpecienyeT LeNb BbISBICHUS MEPCHEKTUB M TEHICHIIHMA
pPa3BUTHS I'PAXKAAHCKOro mpasa. 1Ipu 3TOM MCHOJIB3YIOTCS pa3audyHbIE METOJIbI
HAyYHOT'O TO3HaHUsl — OOIlIEeHayuYHble (MCTOPUYECKHM, TuaneKTuyecKui, gop-
MaJIbHO-JIOTUYECKUM, CUCTEMHO-CTPYKTYPHBI) U YaCTHOHAYYHbIE (JOrMaTUye-
CKHI1, CDABHUTEILHO-TIPABOBOM ).

I'pasknanckoe npaBo Kak y4eOHasi JUCHUILIMHA TPEJCTABISET COOOM
YacTh UMBWIMCTUKH, OJIFOTOBJIEHHYIO OCOOBIM 00pa3oM Jijisi YCBOEHUS U MpaK-
TUYECKOTO MpUMEHEHUsI oOydaronumucs. OcoO0yro pojb UTPAOT METOMbl U3Y-
YeHUs TpaxxaaHcKoro npasa. HemanoBakHoe 3HaUeHUE MMEET 3HaHUSA 00ydaro-
HIMXCS O TPaXIaHCKO-TIPABOBBIX KaTErOpUsAX U MpHUeMax paboThl C HUMH.

['paxxnanckoe mpaBo UMEET CBOM OTIMYUTEIbHbIE MPU3HAKUA U MPU3HAKU
CXOJCTBAa C JIPYTMMH OTpacisiMu. B Xxozne pasperieHus rpakJaHCKUX Jel IpH-

! Benos B. A. Vkas. cou. C. 52.

2 Poccuiickoe rpakaaHckoe mpaBo : ydeOuuk : B 2 T. T. 1 / B. C. Em, U. A. 3enun,
H. B. Kosnosa [u ap.]; otB. pex. E. A. Cyxanos. M., 2011. C. 78.

8 I'paxnanckoe mpaso : yuebnuk / C. C. Anekcees, 5. M. T'onrano, JI. B. Mypsun
[v np.]; mox o6m. pex. ui-kop. PAH C. C. Anekceesa, C. A. CtrenanoBa. M., 2017. C. 22.
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MEHSIIOTCSI HOPMBI U IPYTHUX, CMEXHBIX OTpaciel MpaBa — CEMEWHOr0, TPYJI0BO-
ro, aAMUHUCTPATUBHOrO U T. 1. Kak oTMeuanoch BbIIIE, TPaXAaHCKOE MPABO
OTHOCHTCS K YaCTHOIIPABOBBIM OTPACIISIM IPABa.

ITo Ha3HaYeHUIO OTpaciu IpaBa JEJATCS HA MaTepUaJIbHBIE U MPOIECCY-
anbHble. MaTepraibHble OTPAciIy HANpaBJIEHbl HA HEMOCPEICTBEHHOE PETYJIH-
pOBaHUE OOUIECTBEHHBIX OTHOLIEHUH (KOHCTHUTYLHOHHOE, TI'Pa)KJaHCKOE, Ce-
MelHoe, yronoBHoe). IlpormeccyanpHble ONpPENEnstoT MNOPSAOK NPUMEHEHUS
HOPM MaTepUalbHBIX OTpacieil mpaBa (rpakIaHCKO-MPOLECCYATbHOE, YIOJOB-
HO-TIPOLIECCYAJIBHOE).

Koncturynmmonnoe npaBo Poccun, Oyaydn Ba)XHOW COCTABIISFOIICH poC-
CUICKOTIO MpaBa, sIBJISETCS MPaBOBOM 0a30H, coepkKallel BaxKHENIINE OJI0XKe-
HUSI, ONPEIEIIAIONIME OCHOBBI KOHCTUTYLIMOHHOTO CTPOSi, IPABOBOM CTaTyC JINY-
HOCTHU U T. J., KOTOPBIE TOJIy4alOT CBOE 3aKPEIUICHUE U JaJbHENIIEE MTPABOBOE
peryiaupoBaHue B Apyrux orpacisix. OCHOBHBIM METOIOM PETYIUPOBAHUS SIBIIS-
ercsa umnepatuBHbld. Konctutyusa PO sBisgeTcss akToM OpsIMOTO JIEUCTBUS, U
BCE OCTaJIbHBbIC HOPMATHUBHBIE aKThl B PD OJKHBI €11 COOTBETCTBOBATb.

KOHCTUTYLIMOHHOE U Ipa’kIaHCKOE MPABO B3aUMOJAECUCTBYIOT; B YACTHOCTH,
HopMbI 1. 1 1 2 Koncturyuu PO (ct. 8-9, 34-36 u ap.), comepkaiiue 0CHOBbI
KOHCTUTYLIMOHHOTO CTPOSI M MPABOBOM CTaTyC JIMYHOCTH, MOJY4YarOT CBOE IO-
JIpOOHOE PEryJIMpOBaHUE B HOpMAX IpakJIaHCKoro mpasa. B cBoro ouepens, 'K
P® neognokparHo oopamaercs k Koncruryunu PO (ct. 3, 7, 48 'K PD).

[IpuMeHuM paHee pacCMOTPEHHYIO KJIACCHU(UKALMIO JEIEHHS OoTpaciei
Ha MyOJUYHbIE U YACTHOIIPABOBHIE.

B 1nienomM cxoAcTBO rpa)kIaHCKOTO MpaBa ¢ YaCTHOIIPABOBBIMU OTPACIISIMU
(cemeliHOe, TPYAOBOE, MEXIYHAPOJIHOE YACTHOE MPABO) COCTOUT B TOM, YTO
HOPMBI I'PaKJaHCKOT'O ITpaBa COCTABJISAIOT OCHOBY YAaCTHOT'O IIpaBa U MHOT1a MO-
I'yT NPUMEHSTHCS [ PEryJMPOBAaHUS MPABOOTHOLICHHN B OCTAJIIBHBIX OTpac-
JSX, BXOIAIIMX B 4YacTHoe mnpaso. Hampumep, cormacHo cr. 4 CK PO
K UMYIIIECTBEHHBIM U JIMYHBIM HEUMYIIECTBEHHBIM OTHOLIEHUAM MEXKIYy 4Jie-
HaMH CEMbH, HE yperyJIMpoOBaHHBIM CEeMEWHBIM 3akoHonaTenbcTBoM (cT. 3 CK
P®), npumensieTcs rpax1aHCKOE 3aKOHOAATENIBCTBO MOCTOIBKY, TOCKOJIBKY 3TO
HE IIPOTUBOPEYMT CYLIECTBY CEMEMHBIX OTHOIIEHUH. MEXAYHAPOIHOE YACTHOE
IPaBo SBJISIETCS] KOMIUIEKCHOM OTpaciibio MpaBa, HOPMATUBHBIMU UCTOYHUKAMU
koToporo sBistoTcs ['K PO (cr. 1186-1224), CK PD (ct. 156-167), I'paxknan-
ckuii mpoueccyanbHblii kogekc PD! (nanee — I'TIK P®) (ct. 398-417.1) u ap.

OTnauyue rpaxaaHCKOro MpaBa OT MyOJMYHBIX OTpacied mpaBa COCTOUT
B TOM, YTO YaCTHOIIPABOBBIC HAayaja OTHOIICHUN B MOCIEIHUX HE MPUMEHSIOT-
Csl, @ OCYIIECTBIISIIOTCSI OTHOILIEHHS BJIACTH M MOAYMHEHUS (CyOOpAUHALIUN).

OO0mMMH OTIMYUSMU MEXKIY TPAKIAHCKUM U JAPYTUMH OTPACSIMU TIpaBa
SBIISIIOTCSA OTIMYUS IO IPEIMETY MPAaBOBOTO PETYIUPOBaHUS, CYOBEKTHOMY CO-

! I'paxnanckuit mponeccyansHsiii komeke Poccuiickoit Menepaiuu ot 14 Hos6ps
2002 r. Ne 138-@3 // Poccmiickas razera. 2002. Ne 220.
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CTaBy, 00bEKTaM, MpUHLIUIAM. IMEHHO O3TOMY HOPMBI OJIHOM OTpaciiv Mpasa,
1o o0uiemMy NnpaBuily, HE MOTYT MPUMEHSTHCS AJI PEryJIUPOBAHUS TPABOOTHO-
meHuit B 1pyroi. Tak, cornacHo n. 3 ¢T. 2 'K P® k uMyI1eCTBEHHBIM OTHOIIIE-
HUSIM, OCHOBAaHHBIM Ha aJIMUHUCTPATUBHOM WJIM MHOM BJIACTHOM IMOAYMHEHUU
OJIHOM CTOPOHBI JPYTrOi, B TOM YHUCJE K HAJIOTOBBIM M JIPYTUM (DMHAHCOBBIM U
aIMUHUCTPATUBHBIM OTHOLICHUSIM, TPAXKJAHCKOE 3aKOHOATEIBCTBO HE IIPUME-
HSETCS, €CJIM MHOE HE MPETYCMOTPEHO 3aKOHOIATEIBCTBOM.

B nurepartype uMeroTcs u Ipyrue noaxosl K ONPEIeICHUI0 MECTa TPaK-
JaHckoro mpasa B cucteme npasa Poccuu. Tak, FO. @. becnanos u I1. A. Sky-
meB cucteMy npasa Poccuu pasmenstor Ha Tpu 9acTH: 1) mpodrmpyromme oT-
paciu, B CBOIO O4epe/ib, IEIAIINECS Ha JBE TPYNIbl — MaTepUaIbHbIe (TpaXKIaH-
CKOE IpaBo, YrOJIOBHOE MPABO U T. [I.) M MpoleccyalibHble (TpaXKIaHCKOE MPO-
[ecCyallbHOE MPaBO, YIOJOBHOE MPOLIECCyalbHOE MPaBoO U T. 1.); 2) Clielralb-
HbIE OTpaciiu (3eMelIbHOe MPaBo, MPaBO COLMAIBLHOTO obOecreueHus); 3) KoM-
IJICKCHBIE OTpaciu (PKOJOTHYECKOE MPaBO, MYHUIUIIAIBLHOE IMpaBo, M30upa-
TEJNLHOE IIPABO M T. 1.)%,

5. UICTOYHHUKH IrPaKIaHCKOI0 NpaBa

[Ton uCcTOUYHMKOM MpaBa MOHUMAETCS CIOco0 BhIpakeHus (popma) mpa-
BOBBIX HOpM. PaccMOTpHM MCTOYHHKHM TpakaaHCKOTO mpaBa. Cpa3y OTMETHUM,
YTO B OTHOILICHUU HEKOTOPBIX M3 HUX B HAYYHOU JIUTEPATYPE UIAYT AUCKYCCHUH
OTHOCHUTEJIbHO BO3MOXXHOCTH OBITh HCTOUHHKOM T'PaKJIaHCKOTO MpaBa.

1. HopmaTuBHBIE aKThl, MMEKIIHE BBLICHIYI) HPHUINYECKYI0 CHJLY.
K HuM oTHOCSTCS: OOIIenpU3HAHHBIC MPUHIIUIBEI U HOPMBI MEXKIyHAPOIHOTO
npaBa, Koncturynus P®, denepanbubie KOHCTUTYIIMOHHBIE 3akoHBL. ['K PD
3J1ECh HE YKa3aH, IIOCKOJIbKY I10 M€PAPXUU HOPMATUBHBIX aKTOB UMEET YPOBEHb
denepalbHOTO 3aKOHA, UTO Ha CTYIEHb HUXKE YPOBHS (perepaabHOro KOHCTUTY-
LIMOHHOTO 3aKOHA.

N3 nynkra 1 cr. 7 'K PO cnenyer, uto oOmienpu3HaHHbIE MPUHIUIBI U
HOPMbI MEXIYHApPOJHOrO0 MpaBa U MEXIyHApOJIHbIE TOroBopbl PD sBisroTCs
B cooTBeTCTBUM ¢ KoHCcTUTYIMEN PP cocTaBHOM 4acThIO TPABOBOM CUCTEMBI PD.

Cornacno a03. 4-7 n. 1 IlocranoBnenus [lnenyma Bepxosuoro Cyna PO
ot 10 oxTsa0ps 2003 1. Ne 5 «O npumeHeHuu cygaMu OO0IIeH IOPUCIUKIIUN 00-
HICTIPU3HAHHBIX MPUHIUAMNOB U HOPM MEXKIYHAPOJIHOTO MpaBa M MEXIyHAPOH-
HBIX JIOrOBOpPOB Poccuiickoit CI)ez[epaLu/n/I»2 noj oOIIenpU3HAHHBIMU TTPUHIIU-
IIaMH MEXIYHAPOAHOTO IpaBa CIEAYyET MOHUMATh OCHOBOIIOJATAKOLINE HMIIE-

! Becnmanos 0. @., SIkymes I1. A. I'paxkmanckoe OpaBo B cXeMax : ydebHOe mocobue.
M., 2020. C. 7.

20 npUMeHeHHH CyaMH 06mIeil IOPHCANKINY O6IENPH3HAHHBIX TPUHIMIIOB H HOPM
MEXIYHAPOJHOIO MpaBa U MEXIYHAPOAHBIX NOroBopoB Poccuiickon Peneparuu : mocra-
HosneHue [Inenyma BepxoBrnoro Cyna P® ot 10 oxts16pst 2003 r. Ne 5 // Poccuiickas raszera.
2003. Ne 244.
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paTUBHBIE HOPMBI MEXKIYHApOJHOrO IpaBa, NMPUHUMAEMbIE W IMPU3HABAECMBIC
MEXIYHApOJHBIM COOOIIECTBOM TOCYAapCTB B 1[EJIOM, OTKJIOHEHHE OT KOTOPBIX
HegomyctuMo. K oOlienpu3HaHHBIM MPUHIMIIAM MEXIYHApOJHOIO TIpaBa,
B YACTHOCTH, OTHOCSITCS TPHUHIIMI BCEOOIEr0 YBAXKCHMSI MpPaB YEIOBEKA U
OPUHIUI JOOPOCOBECTHOTO BBIMOJIHEHUSI MEKIYHAPOAHBIX 00s3aTenbCcTB. [loa
oOmIenpu3HaHHON HOPMON MEXIYHApPOJHOTO TMpaBa CIEAyeT MOHUMATh MPABH-
JIO TIOBEJICHUS, MPUHUMAEMOE U MPU3HABAEMOE MEKIYHAPOJAHBIM COOOIIECTBOM
rocyJlapCcTB B IIEJIOM B KayecTBe HOpUAMYECKH oO0s3aTenbHoro. CopaepskaHue
YKAa3aHHBIX NPUHIXANOB U HOPM MEXIYHAPOIHOIO MPaBa MOXKET PACKPHIBATHCH,
B YaCTHOCTH, B TokKyMeHTax Opranm3anun O0beanHeHHBIX Hanuii u ee crienua-
JIM3UPOBAHHBIX YUPEKICHUM.

B cootBerctBuM ¢ 4. 4 c1. 15 KoHcTutynuu PO «eciaum MexIyHapOIHbIM
noroBopoM Poccuiickoit @enepanuy yCTaHOBIICHBI MHBIE TTPAaBUJIA, YEM MPENY-
CMOTPEHHBIE 3aKOHOM, TO PUMEHSIOTCS IIPAaBUJIa MEKTYHAPOIHOIO JOTOBOPA.

CornacHo 1. «o» cT. 71 Konctutynuun PO rpaxaaHcKoe 3aKOHONATENb-
CTBO HaXOIUTCs B BeieHUuU PO.

B cootBerctBuu ¢ 4. 1 cT. 15 Koncruryuun P® «Koncturymus Poccnii-
ckol denepaun UMEET BBICIIYIO HOPUIAWYECKYIO CHILY, NPSIMOE IEHUCTBUE U
IIPUMEHSIETCA Ha Bcell teppuropuun Poccuiickonn denepanuu. 3aKOHbl U WHbBIE
IIPAaBOBBIC aKThI, IpUHUMaeMble B Poccniickon denepanuu, He TOJHKHBI IPOTH-
Bopeunth Konctutynum Poccuiickon ®enepanumn». B Koncturynun P® orpa-
JKE€H Psii BAKHBIX TMOJOKEHHUM, pEAIM30BaHHBIX B MPUHIMUIIAX U JIPYTUX UHCTH-
TyTax rpaxkaaHckoro mpasa (4. 2 ¢T. 6, ¢T. 8, 4. 2 ¢1. 9, cT. 15, 9. 1 ¢1. 19, u. 1
cT. 21,4. 1 ct. 22, cT. 23,25, 4. 1 c1. 27, 4. 3-5 c1. 29, c1. 30 u 1p.).

2. I'paxaanckoe 3aK0OHOAATENbCTBO P® — 3TO COBOKYITHOCTH 3aKOHOB,
PETYIUPYIOIIUX IPAXKIAHCKUE OTHOIIEHUS.

BakneiiiM HOpMaTUBHBIM aKTOM B 4YHCIE (eepaIbHBIX 3aKOHOB SIBIISI-
ercst [K PO —u. 1, 2, 3 u 4. CornacHo 1. 2 cT. 3 'K P® rpaxkganckoe 3aK0OHO-
natenbCcTBO cocTouT u3 'K PD u mpuHSATHIX B COOTBETCTBUU C HUM HHBIX (efie-
paNbHBIX 3aKOHOB (fanee — 3akoHbl). UTo KacaeTcsi MHBIX 3aKOHOB, TO cam ['K
P® coxepxut GoJbllIoe KOJIMYECTBO CCHUIOK K JIPpyruM 3akoHaMm. Hampuwmep,
JUIIEH3UPOBAHUE OTMACIBHBIX BUIOB AesiteabHOCTH (1. 1 c1. 49 'K P®), npo-
1ecCyaJabHbIN MOPSIOK OTPAaHUYCHUS JIeecriocoOHOCTH Tpakaanuna (1. 1 cT. 30
'K P®), npaBoBoii craryc onekyHoB 1 noneunrtenei (. 1 cr. 31 I'K PO®) u np.
B cootBercTBUM ¢ a03. 2 1. 2 cT. 3 ['K P® HOpMBI Ipa’k1IaHCKOTO MpaBa, CoAep-
JKamuyecs: B APyruX 3aKOHaX, NOJKHbI cooTBeTcTBOBaTh 'K P®. Kpome Toro,
UMEIOTCS OTJEIbHbIE KOAU(PUIIMPOBAHHBIE HOPMATHUBHBIC AKThI, BKIIFOYAIOIINUE
IpakJ1aHCKO-TIpaBOBbIe HOpMbI — Bo3ayminbiid, Cemelinbiid, TpynoBoi, 3emens-
HBIA U 1.

3. llox3akoHHbIE HOPMATHBHBIE AKTbI, COJIEPKAIINE HOPMBI TPaK/IaH-
ckoro npasa. K Hum otHocsTcs ykasel [Ipesunenra PO u nocranosnenus Ipa-
ButenbcTBa PO (1. 3—4 cr. 6 'K PD), koTopbie noikHbI cOOTBETCTBOBaThH 'K
P® u uHbIM 3aKOHAM.
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[TogurHeHHbIE CYOBEKTHI — MUHUCTEPCTBA U HHbIE (efepalibHbIE OPTraHbl
WCIIOJTHUTEIIbHOM BJIACTH — MOTYT M3/1aBaTh aKThI, COAEPKAIIUE HOPMBI Ipax-
JAHCKOTO TIpaBa, B Clly4asix U B Ipeaenax, npeaycMorpeHHbix ['K PO, npyrumu
3aKOHAMH M MHBIMH MPaBOBbIMU akTaMu (11. 7 cT. 6 'K PD).

4. O6b1vaii — cormacuo 1. 1 cr. 5 'K P® o3navaeT cioxuBiieecs U IIU-
POKO MpPUMEHsEMOE B KaKOW-THMOO 00JIaCTH MpEeANPUHUMATEHCKON WM HHON
NEATENIBHOCTH, HE MPETYCMOTPEHHOE 3aKOHOAATENBCTBOM IIPABUIIO ITOBEJICHHS,
HE3aBHCHUMO OT TOTO, 3a)MKCUPOBAHO JIU OHO B KAKOM-JIMOO TOKyMeHTe. Takxke
oObIuail MpUMEHSETCS K OTHOIICHHMSM CTOPOH, KOTJa YCIOBHE JOroBOpa HE
OMpEJIeNICHO CTOPOHAMH WJIM IUCTO3UTUBHON HOpMOH (1. 5 cT. 421 'K PD).

OcranbHble HUKETIEPEYUCIICHHBIE UICTOYHUKN UMEIOT JUCKYCCUOHHBINA Xa-
paktep U OPUIMAIBHON JOKTPUHOW HE TMPHU3HAIOTCS B KAueCTBE MCTOYHUKOB
rpa)JIaHCKOro MpaBa. B ux yuciie MOKHO OTMETHUTh akThl BbicIINX cyq0B (KoH-
ctutyunoHHoro Cyna P® u BepxoBHoro Cyna P®), nHIuMBUAyaldbHBIE AKTHI
(cenku, KOprmopaTUBHBIEC AKTHI), TPABO FOPUCTOB (IIUBUIIMCTHYECKAS JOKTPUHA).

AKTBI Bbicliux cya0B — Koncrurynuonnoro Cyna P® u BepxoBHoro
Cyna P®. OdunuanbpHasi JOKTpUHA HE TPU3HAET aKThl TUX CYJOB B KayeCTBE
MCTOYHUKOB Ipa)kJAaHCKOro IpaBa. /[[aHHbIE aKThl HE UMEIOT HOPMAaTUBHOTO Xa-
paKkTepa U HE CO3JAI0T HOBBIX HOPM. Kpome TOro, yKa3zaHHbBIE CyAbl HE BXOIAT
B CHCTEMY 3aKOHOJIATEJIbHOW BJIACTH.

Bwmecre ¢ Tem Koncturymmonnsii Cyn PO B coorBerctBumM co cT. 125
Konctutynun P® npoBepseT KOHCTUTYHHOHHOCTh 3aKOHOB U HEKOTOPBIX JIPY-
TUX HOPMAaTUBHBIX aKTOB, a TaKXKe JaeT o0s3arelbHOe TojakoBaHue KoHcCTUTy-
unn PO, n Hepenko aktel KoncturynmonHoro Cyna comepkaT IOJIOKEHHS,
TOJIKYIOIIUE TPAKIAHCKUHI 3akon!. Cormacuo cr. 126 Koncturyuuu P® Bep-
xoBHBI CyJl BIIpaBe JaBaTh Pa3bsICHEHUS MO BOIMPOCAM CYyJeOHOM MpaKTHUKH,
B TOM YMCJIE MO TPAXKIAHCKUM JI€J1a, YTO OPUEHTUPYET NPABONPUMEHUTENICH Ha
TOYHOE U €IMHOOOpa3HOE MPUMEHEHHE aKTOB IPaKIaHCKOTO 3aKOHOIATENIbCTBRA.

NuauBuayajbHble aKThI HE HCXOASAT OT OPraHOB TOCYAapCTBEHHOM BIa-
CTH U HE coziepkaT 0011e00s13aTeNbHbIe Tpeanucanus (paBoBeIX HOPM). Jloro-
BOPBI, KOHKPETHBIC YCTABBI PA3TMYHBIX IOPUIUIECKUX JIUI] U T. 1. 00513aTEIbHBI
JWIIb ISl T€X, KTO UX MPUHSI WIN ABJISETCS YYACTHUKOM COOTBETCTBYIOIIETO
IOPUIUYECKOTO JIMLA, TOCKOJIbKY OCHOBAaHbI Ha TOOPOBOJIBHOM MOJIYMHEHUU UX
JICUCTBHIO.

MuBuancTuyeckasi JOKTPUHA. BbIBOABI YUEHBIX, M3JI0KEHHBIE B KOM-
MEHTapUsiX, MOHOTpadusIX U T. 1., HE OTHOCITCS K UCTOYHUKaM MpaBa. OHU MO-
I'YT OBITh YYTEHBI CYJIOM B KQUECTBE MHEHHUS CBEYIIUX JIUI] UM CTaTh OCHOBOM
MPETIOKEHHU 00 M3MEeHEeHUH (YCOBEPIIIEHCTBOBAHNHN ) 3aKOHOIATEIHCTRA.

! Mo neny o mpoBepke KOHCTUTYLMOHHOCTHM MyHKTa 1 cTathi 242 M MyHKTa 2 CTa-
Teu 1083 I'pakmanckoro komekca Poccwmiickoit ®denepanuu B CBA3M C >KajnoOoi o01iecTBa
C OIpaHMUYEHHON OTBETCTBEHHOCTHIO «Kommieke» : nocraHoBnenne Koncrturynuonnoro Cyna
P® ot 8 uronig 2021 1. Ne 33-I1. Jloctyn u3 cripaB.-nipaBoBoii cuctemsbl «KoHcynbTanTI Lmrocy.
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6. JleiicTBHMe rpaskIaHCKOr0 MPaBa BO BpeMEHH, MPOCTPAHCTBE
U 10 KPYTY JIMI. AHAJIOTHSI 3aKOHA ¥ aHAJIOTHS MPaBa

JIyist BCTYIUIEHHUS B CHJIy HOPMATHBHOTO akTa HeoOXojuma ero oguiu-
anpHas nmyoaukarus. CornacHo 4. 3 cr. 15 Koncturyuuu P® 3akoHbI mojiexar
ounmansHOMy omyOnmkoBaHuio. HeomyOnukoBaHHbIE 3aKOHBI HE TPUMEHSIIOT-
csi. JIroOble HOpMaTHBHBIE NMPABOBBIE AKTHI, 3aTparuBarolIMe NpaBa, CBOOOAbI U
0OSI3aHHOCTH YeJIOBEKAa U TPakJaHWHA, HE MOTYT MPUMEHSITHCS, €CIU OHU HE
OITyOJIMKOBAHBI O()UITMATIEHO JIJIS BCEOOIIETO CBEACHUSI.

B cootBercTBUU cO cT. 4 @enepanpHoro 3akoHa PO ot 14 urons 1994 r.
Ne 5-@3 «O nopsaake onyOIMKOBaHUS M BCTYIJICHUS B CHITY (heiepabHBIX KOH-
CTUTYLIMOHHBIX 3aKOHOB, (heJiepalibHbIX 3aKOHOB, aKTOB mnayiar denepanbHOro
CoGpanus»! (nanee — @3 Ne 5) opuimanbHEIM OIyOIMKOBaHUEM (DEIEPATLHOTO
KOHCTUTYIITMOHHOTO 3aKOHa, (heJIepalIbHOTO 3aKOHAa, aKTa najaTel denepaibHOro
CoOpanust cunTaercs nepBas MyOJIMKaIUs ero moJiHoro tekcra B «[lapmament-
ckoll rasere»?, «Poccuiickoil razere»®, «Cobpanun 3akoHoAaTeNbcTBa Poccuii-
ckoii Menepanuu»’ unu mepsoe pasmenienue (omybnukosanue) Ha «Oduuu-
aJbHOM MHTEPHET-IIOPTANIE IPaBOBON HH(BOPMALUN»®,

CornacHo ct1. 3 @3 Ne 5 (enepasibHble KOHCTUTYLMOHHBIE 3aKOHBI, (hese-
pasibHbIE 3aKOHBI OAJIEKAT OPUIMATBHOMY OIyOJMKOBAHUIO B T€UEHUE 7 JHEN
nociie qHd ux noanucanus Ilpesuaenrom PO. Aktel nanat @enepanbHoro Co-
Opanus myOJuKytoTcst He mo3aHee 10 mHel nmociie qHS UX MPUHATHUS. Y Ka3aHHbIC
B CT. 3 aKThl BCTYNAIOT B CUJIy OJHOBPEMEHHO Ha Bceu Teppuropun PD 1o uc-
teyeHuu 10 nHel nmocne AHSI MX OQUIMAIBHOTO OMYyOJIMKOBAHUS, €CIIH «CAMUMHU
3aKOHAMH WJIM aKTaMU MHanaT HE YCTAHOBIIEH APYroil MOPSAOK BCTYIUICHUS MX
B cuiy» (cT. 6). Hampumep, cam @3 Ne 5 BCTynuit B CHily C MOMEHTA OITYOJIHKO-
Banus, [' K PO (u. 1) omybnukoBan B «CoOpanuu 3akoHOJATeNbCTBA Poccwuii-
ckort denepamun» 5 aexadpst 1994 r., a Bctynui B cuity corjacHo Denepab-

1 O nopsaxe ony6nuKoBaHNs U BCTYIUIEHHS B CHITy (peJlepanbHBIX KOHCTHTYIIHOHHEIX
3aKOHOB, (heiepalibHBIX 3aKOHOB, akTOB nanat PenepanbHoro Cobpanus : denepaabHbIN 3a-
KOH P® ot 14 uronst 1994 r. Ne 5-®3. [locTyn u3 opUIMATBHOTO WHTEPHET-TIOpTaIa MpaBo-
BOM HH(pOpMaIHH.

2 [TapnamMeHTCKasl Ta3eTa : HIEeKTPOHHOE Tepuoandeckoe uinanne denepansroro Co-
Opanust Poccuiickoit @enepaunu / yupenurenu 'ocynapcrsennas Jlyma u Coser denepaunn
Poccuiickoit @enepannu; ri. pea. A. B. Kopennukos. URL: https://www.pnp.ru (gata obpa-
mienust: 30.08.2022).

3 Poccuiickas raseTa : 00IIECTBEHHO-TIONUTUYECKAS ra3eTa / yupeauTens [IpaBuTern-
ctBo Poccuiickoit @enepanuu; 1. pea. B. A. ®pouun. URL: https://rg.ru (nata obparieHus:
30.08.2022).

4 Cobpanue 3akoHOzaTeNnbCTBa Poccuiickoit Menepanuy : opuIMaIbHOE HEpUOIHYE-
ckoe uznanue // M3narensctBo «lOpuaudeckas aurepatypa» AnMuuuctpauuu Ilpesunenrta
Poccuiickoit deneparuy; HaydHO-TEXHUYECKHH LIEHTpP MpaBoBoil mHpopMmanuu «Cucremay.
URL: https://www.szrf.ru/szrf (mara oopamenus: 30.08.2022).

®  O¢unuanbHbIit MHTEPHET-TIOpTAal IIpaBOBOM uHpOpMaLIUH. URL:
http://www.pravo.gov.ru (gara obparenus: 01.05.2022).
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HOMY 3aKkoHY P® ot 30 Hos0pst 1994 1. Ne 52-D3 «O BBeeHUM B JICHCTBHE Ya-
ctu niepBor ['paxnanckoro kouaekca Poccuiickon dPenepanumny el sTHBaps
1995 r., 32 UCKIIIOYEHHEM TOJIOKEHUH, ISl KOTOPBIX 3TUM 3aKOHOM yCTaHOBIIE-
HbI UHBIE CPOKH BBEJICHUS B JICHCTBUE.

Cornacho cT. 4 'K P® akThl TpakJIJaHCKOTO 3aKOHOJATEIbCTBA HE UMEIOT
0oOpaTHOM CHJIBI M MIPUMEHSIFOTCS K OTHOIICHHSIM, BO3HUKIIIUM TIOCJIE BBEICHUS
UX B JeucTBHE. [IeHCTBUE 3aKOHA pACIpPOCTPAHSETCS HAa OTHOLIEHWs, BO3HUK-
1IM€ 0 BBEJICHUA €r0 B JEHUCTBUE, TOJIBKO B CIIy4asX, KOrJa 3TO NPsIMO Ipeay-
CMOTPEHO 3aKOHOM (Hampumep, cT. 422 'K PD).

Kak ormeuanocs Beiie, corsacHo . «o» cT. 71 Koncturynuu PO rpax-
JAHCKOE 3aKOHOJATENbCTBO Haxonutcsa B BelneHun P®. CrenoBarenbHoO, Tpax-
JAHCKO€ 3aKOHOJIaTENIbCTBO JEHUCTBYET Ha Beel Tepputopun PD. OrpannueHus
MOTYT OBITh YCTAaHOBJICHBI B OTHOLIEHUU TEPEMEIICHUS] TOBAPOB U YCIYT CO-
rinacHo a03. 2 m. 5 ¢t. 1 I'K P®D gng obecnieuennst 6€30I1aCHOCTH, 3aIUTHI KHU3-
HU U 310POBbsI JIFOJIEU, OXPaHbI IPUPOABI U KYJIbTYPHBIX LIECHHOCTEH.

YyacTHUKaMHU TPaKJAaHCKUX IPABOOTHOIICHUN SABJISIIOTCS TpaKIaHe,
IOpUIMYECKUE JINIA, TyOJINYHO-TIpaBoBbIe 00pa3oBanus — P®, cyobekThl PO u
MyHUITUNIATbHBIE 00pazoBanus (a63. 2 m. 1 ct. 2 'K P®). Kpome Toro, B cooT-
BeTcTBUU C a03. 4 1. 1 c¢1. 2 'K P® npasuna, ycTaHOBIEHHbBIE TPaXIaHCKUM 3a-
KOHOJIATEIbCTBOM, MPHUMEHSIOTCS K OTHOIICHUSM C YYaCTUEM HWHOCTPAHHBIX
rpaxkaas, Jul 0e3 rpakJaHCTBa U MHOCTPAHHBIX IOPUIUYECKUX JIUI], €CITU UHOE
HE MpeaycMOoTpeHo (enepanbHbIM 3akoHOM. Hampumep, cornmacHo m. 3 ct. 15
3eMenbHOro Kojgekca PO or 25 okrsa6ps 2001 r.2 mHOCTpaHHEIE rpaXkaaHe, JIULA
0€3 Ipak/1aHCTBA U MHOCTPAHHBIC IOPUAMYECKUE JUIA HE MOTYT 00JiaaTh Ha
paBe COOCTBEHHOCTH 3€MEJIbHBIMU Y4aCcTKaMU, HaXOIAIIMMHUCS Ha MPUTPAHUY-
HBIX TEPPUTOPUAX, IEPEUYEHb KOTOpPBIX ycTaHaBiuBaercs lIpesunentom PO
B COOTBETCTBUU C (heJepaIbHbIM 3aKOHOIATEIBCTBOM O ['ocynapcTBEHHOM rpa-
Huie PO, 1 Ha UHBIX YCTAHOBJIEHHBIX 0C000 TeppuTopusix PO B cOOTBETCTBUU
¢ denepaabHBIMA 3aKOHAMM.

AHAJIOTHS 3aKOHA M AHAJIOTUS NMPaBa. 3aKOH HE MOXET PEryJIMpOBaTh
BCE JICTAJIM BO3HUKAIOIIMX Ha MpaKTHKE cUTyanuil. Bo3Hukaer Bompoc o HEOO-
XOJMMOCTH 3aMOJHEHUs TT0I00HOTO Mpobena.

Cornacno ct. 6 'K P® B ciyuae, korga OTHOLIEHUS NIPSIMO HE ypETyJIH-
POBaHbI 3aKOHOJATEIBCTBOM WJIM COTJIAIIIEHUEM CTOPOH U OTCYTCTBYET MPHUME-
HUMBIA K HUM OOBbIYald, K TAKUM OTHOIIEHUSIM, €CJIU 9TO HE MPOTUBOPEUUT HUX
CYLIECTBY, IPUMEHSETCA TPAXKJAHCKOE 3aKOHOAATENBCTBO, PETYJINPYIOIIEE
CXOJIHbIE€ OTHOIIICHUsI (aHAJIOTHS 3aKoHa). [Ipu HEBO3ZMOKHOCTH UCIIOIb30BaHUS
aHAJIOTUHU 3aKOHA TIpaBa W OOS3aHHOCTU CTOPOH OIPEACNSIOTCS UCXOIs U3 00-

1O BBenennu B neiicTBHE YacTH nepBoii ['paxknanckoro koaekca Poccuiickonn Dene-
pauuu : ¢penepanbHblil 3aKk0H PO ot 30 HOos0pst 1994 1. Ne 52-D3 // Poccuiickas razera. 1994.
No 238-2309.

2 3eMeNbHBIH KOJEKC POCCHICKOI @enepannu ot 25 okTsa6ps 2001 r. Ne 136-D3 //
Poccuiickas raszera. 2001. Ne 211-212.
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IIMX Hayal U CMbICIA TPaKJIaHCKOTO 3aKOHOJATENbCTBA (AHAJOTHUS MpaBa) U
TpeOOBaHMI T0OPOCOBECTHOCTH, PA3yMHOCTH U CIIPABEIJIMBOCTH.

Kax Bunum u3 ct. 6 'K PD, npuMeHeHre NpUHIMIIOB MPaskKJaHCKOIO Mpa-
Ba MPOUCXOJUT HE Cpa3y, a TOJIbKO MPU YCIOBUU OTCYTCTBHUS HOPMATHUBHBIX aK-
TOB, COTJIAIIICHUS] CTOPOH, OObIYasi U aHajoruu 3akoHa. CleoBaTeNbHO, KOTAa
MBI TOBOPUM O MPUMCHECHHH aHAJIOTUU TIpaBa B TPAXITAHCKOM TpaBe, (haKTude-
CKH MOJIpa3yMeBaeM NMPUMEHEHUE €T0 MPUHITUIIOB.

BOHpOCLI AJIHA CAMOKOHTPOJIA

1. ChopmynupyiiTe MOHATHE TPAXKTAHCKOTO MIPABA.

2. KakoBo, 10 BallleMy MHEHHIO, MECTO IPaKIAaHCKOTO MpaBa B CHCTEME
npaBa Poccun?

3. O0bsicHUTE, KaKUM O0Opa3oM IMPOUCXOJIUT B3aUMOIECHCTBHE T'pakJaH-
CKOTO ITpaBa ¢ IPYTUMH OTPacIsIMU IpaBa?

4. [lepeuncanre nmpeaMeT, METOA U NPUHLUIBI T'PakIaHCKO-IPABOBOTO
peryJIMpOBaHusl.

5. HazoBuTe yHKIIMM rpa’kJaHCKOTO MpaBa.

6. M310KuTe NCTOYHUKH TPAXKIAHCKOTO MpaBa.

/. PackpoiiTe mOpsAI0K AEUCTBUS TPAXITAHCKOTO MpaBa BO BPEMEHU, MPO-
CTPAHCTBE U I10 KPYTy JIUILI.

8. O0BsicHUTE comepKaHUE TOHATHH «AHAIOTHS 3aKOHa» W «AHAIOTHSL
IIPaBa».
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JIEKIUA 2. TPAXKKIAHCKUE IPABOOTHOILIEHUA

Bonpocsl Jexkuuu:

1. IlonsTHE, ConepKaHUE U BUABI IPAKIAHCKHUX IIPABOOTHOIICHUIA.
2. OOBEKTHI IPaXkTaHCKUX IPABOOTHOILIECHUH.

3. Buasl rpaxaaHCKUX NPAaBOOTHOILIEHHM.

4. [ToHsATHS ¥ BUIBI FOPUANYECKHX (PAKTOB B TPAKIaHCKOM TIPaBe.

1. IlonsiTHe, coaep:xkaHue U BUAbI TPAKIAHCKUX MPABOOTHOLIEHU A

B ropunndeckoii muTeparype MoHSATHE MPaBOOTHOIICHUS SIBISIETCS OTHUM
u3 HambOoJee pa3paboTaHHBIX. TeM He MeHee TOBOPUTH 00 OTCYTCTBHH IPO-
OJIEMHBIX MOMEHTOB M CBSI3aHHBIX C ATUM JIUCKYCCHI TPEACTABISICTCS MPEXKIC-
BPEMCHHBIM.

NHCTUTYT rpaklaHCKOTO MPAaBOOTHOIIEHUsI pa3paboTaH Ha 0a3e WHCTHU-
TyTa MPaBOOTHOIIICHUS, B pa3pabOTKe KOTOPOro MPUHUMAIU y4acTHE MHOTHE
u3BeCTHBIE ydeHble!. [IpaBooTHOIIEHNE SABIAETCS 0COO0M Pa3HOBUIHOCTBIO 00-
IIICCTBEHHBIX OTHOIIICHUH.

B Teopum mpaBa mo1 mpaBOOTHOIICHHEM ITOHUMACTCS OOIECTBEHHOE OT-
HOIIICHHE, yperyJIHpOBaHHOE HOPMaMH TpaBa, YIACTHHUKHA KOTOPOTO UMEIOT CO-
OTBETCTBYIOIIUE CYOLEKTUBHBIE NpPaBa M IOPHAMYECKHE OOS3aHHOCTUZ. DTH
mpaBa U 00S3aHHOCTHU 3aKpEIJICHbl B 3aKOHOIaTENILCTBE, MOTYT OBITh OIpeese-
HBI B corjameHn. COBOKYIMHOCTD MPaB U 00s13aHHOCTEH MMEHYETCs coJiepka-
HUEM IPaBOOTHOIICHUS. YKa3aHHBIC MpaBa W 00S3aHHOCTH BCTYIMAIOT B CHITY
IIpY HAJUYHMH 3apaHee OIpeAeNICHHBIX Iopuandeckux (akToB. Hampumep, mo
JIOTOBOPY TOAPSA/IA, B CIIy4ae, €CIIM MOAPSAUYMK HE TMPHUCTYIACT K TMPOBEICHUIO
paboT B TEUECHHE Mecsila MOCje 3aKII0UEHUs JOTOBOPA, 3aKa3uMK BIpPaBe IO-
TpebOBaTh PACTOPXKEHHMS JOTOBOpa. [[pyrumMu cioBaMu, «CIsiIiee» mpaBo 3aKas-
YHKa Ha PACTOPXKEHHE JOTOBOPA «IIPOCHITIACTCS» U PeaTu3yeTcs MpU HACTYILIe-
HUW COOTBETCTBYIOIIETO YCIOBHS — €CJIM TOJPSIINK B YCTAHOBJICHHBIN CPOK HE
MPUCTyIaeT K Hadaay paboT. COOTBETCTBEHHO, MOAPSIYUK JTODKCH MOHECTH
IPEyCMOTPEHHYIO 3aKOHOM WJIM JIOTOBOPOM 00s13aHHOCTh. TakuMm oOpazom, 3a-
Ka34MK U TMOJAPSAYUK (CTOPOHBI JIOTOBOpa) 00JIaal0T B3aMMHBIMU TpaBaMu U
00s3aHHOCTSIMU U MEXIY HUMH 00pa3yeTcs ompe/ielieHHast FOpUInYecKasi CBSI3b
(mpaBooTHOIIEHKE). B 9T0i CBA3M B UTEpaType MpeaiaraiT Cieayroliee onpe-
JIeNieHNe: MPABOOTHOIIEHHUE — 3TO FOPUANYECKOE OTHOIICHHE, CYIIECTBYIOIIEE
B BUJIE CBSI3U CYOBEKTOB YpPETyJUPOBAHHOTO MPABOM OOIIECTBEHHOTO OTHOIIIE-
HUSI, BEIPAKAIOIIEHCS B HAJIMYUK Y HUX CyOBEKTUBHBIX IIPaB M 00S3aHHOCTENHS,

! Xanguna P. O. O6mee yuenue o npapootHomenun. M., 1974; Keuekbsn C. ®. I1pa-
BOOTHOIIIEHUE B COLIMAIUCTUYECKOM 00111ecTBE. M., 1958.

2 Pacckasos JI. T1. Teopus TocyaapcTBa M MpaBa: yrayOleHHBIH Kype © yueGHHK. M.,
2017. C. 368.

8 Poccuiickoe rpaxkmanckoe mpaso : yuebnuk : B 2 T. T. 1/ B. C. Em, U. A. 3enun,
H. B. Kosnosa [u ap.]; ots. pex. E. A. Cyxanos. M., 2011. C. 110.
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B nurepaType BcTpedaroTCs MHOTOYMCIICHHBIE OIpPEAENICHUs TpakIaH-
CKOTO MpaBOOTHOIIEeHUs. Tak, MoJ rpaklaHCKUM MPaBOOTHOILIEHHEM MOHHMa-
€TCsl CKJIQ/IbIBAIONIASICS HAa OCHOBE TPaKIaHCKO-TIPABOBBIX HOPM CBSI3b MEXIY
CyOBEKTaMH TPa)KJAaHCKOTO MpaBa 4yepe3 UX MpaBa U 00S3aHHOCTU, OCYIIECTB-
JIEHHE KOTOPHIX obecreunBaercs rocyaapctBoM?’. Ipencrasisercs, 4To yKasa-
HUE Ha o0ecredeHue MPaBOOTHOIICHUS TOCYJapCcTBOM wH3iuiiHE. B ciyuae
HapyIIEHUs CBOMX MPaB CyOBEKTHI MPABOOTHOIIECHHUS BIIPABE 0OPATUTHCS B CY/I.
B 3T0it cBs3u mpuBeneM crienyloliee omnpesesieHue: rpakJaHCKOe MPaBOOTHO-
[ICHHE TMPEJICTaBIsIeT COOOM OCHOBAaHHOE HAa HOpPMax TPa)JIaHCKOTO IpaBa
IOPUIMYECKOE OTHOIIIEHUE, CKJIaIbIBAIOIIEECs MO MOBOY MAaTepPUAIbHBIX U He-
MaTepuaIbHBIX OJar, Y4aCTHUKH KOTOpPOTo, 00jafas MpaBOBOW aBTOHOMHUEH,
BBICTYINIAIOT B KAUECTBE IOPHANYCCKH PABHBIX HOCUTEIEH IpaB U 00S3aHHOCTEIH?,

Jlnst Oosiee TMOJHOTO TMPEACTABICHUS TPAXKIAHCKOTO MPaBOOTHOIICHUS
HEOOXOJMMO pPaccCMOTPETh €ro COCTaB, KOTOPbI BKJIIOYAET TPU 3JIEMEHTA:
a) cyObeKThl, 0) 00BEKTHI, B) cojepkanue. Kpome Toro, ciiefyer ycTaHOBUTH
OCHOBAaHMSI BO3HUKHOBEHHMS, M3MEHEHHUS W TIPEKpalleHHs] TMPaBOOTHOIICHUS
(ropuanueckuii ¢akrt). Tak, B paCCMOTPEHHOM MPUMEPE MO JOTOBOPY MOAPSIa
CyOBEKTaMH BBICTYNAIOT 3aKa3YUK U MOJPSAUYMK, OOBEKTOM JIOTOBOPA SIBIISAETCS
paboTa moApsAYMKA U OBEIIECTBICHHBIN PE3yNbTaT, COACpKAaHUE JOTOBOpA CO-
CTaBJIAIOT TpaBa U OOSI3aHHOCTU CTOpOH. B kauecTBe ropuamueckoro Qaxra,
T. €. )KU3HEHHOW CHUTYyaIllH, C KOTOPOW HOPMBI MpaBa CBS3BIBAIOT BO3HUKHOBE-
HUE, U3MEHEHUE WU MPEKpalleHre MPaBOOTHOIICHHUS, BBICTYMAET (aKT 3aKJIIrO-
yeHust norosopa (ct. § 'K PD).

Oco0eHHOCTH TPa)xTaHCKO-TIPABOBOTO OTHOIICHUS HAIPSIMYIO CBSI3aHBI
C 0COOCHHOCTBIO T'PaKJIAHCKOTO TpaBa Kak OTPACiM IMpaBa, a TOUHEE — C OCO-
OCHHOCTBIO TpenMeTa, MeToAa, (DYHKIIMM, MPUHIUIIOB TPa’KJAaHCKOTO TpaBa,
KOTOpbIE OBLITU PACCMOTPEHBI B pamMKax JeKiuuu 1. OTMEeTUM HEKOTOPhIC U3 HUX:
IOPUUYECKOE PABEHCTBO YUYACTHUKOB, JUCIIO3UTHBHOCTH YYAaCTHUKOB, CyJe0-
HBIM MEXaHU3M 3alTUTHI PAB YYACTHUKOB TPAXKTAHCKUX MPABOOTHOIIICHHUH.

Marepuan o rpakJJaHCKOM MPAaBOOTHOIIIEHUH SBJISIETCS HE TOJIBKO Cyry0o
TEOPETUUYECKUM. 3HAHUS O TPAXKIAHCKOM MPABOOTHOIICHUU HYHBI MPABOIPHU-
MEHUTEII0 B [l IOPUIUIECKON KBaIM(UKAINKA TPaKIaHCKO-TIPABOBBIX CIIO-
poB. Tak, BHauasne u3y4aroT €0 U ONPEeNsoT BUA (BUAbl) TPAaBOOTHOIICHUIA,
Janee BBISICHSIOT OOBEKT MPaBOOTHOIIEHUS. 3aTeM YCTAHABIMBAIOT, KaKUMHU
npaBaMu U 00sI3aHHOCTSIMU 00J1aJ1at0T CYyObEKTHI B CUJTY 3aKOHA M HA OCHOBAHUU
JI0TOBOpA (€CIM UMEETCS IOTOBOP, MOCKOJIbKY MPAaBOOTHOIICHHUSI MOTYT OBITH U
BHEJIOTOBOPHBIC, HANpPUMEp, B CHJIy NPUYMHCHHS Bpena). Jlaimee mpUMEHSIOT
TIOJIOKEHUS JJOTOBOPA MIJIM HOPMBI 3aKOHA.

! 'pasxnanckoe mpaso : yuebnuk / C. C. Anekcees, 5. M. T'onrano, JI. B. Myp3un
[v np.]; mox o6m. pex. uwi-kop. PAH C. C. Anekceesa, C. A. CtenanoBa. M., 2017. C. 32.

2 'paxanckoe mpaBo : yuebnuk : B 2 T. T. 1 / C. C. Anekcees, O. I'. Anekceesa,
K. I1. bensteB [u mp.]; mox pen. b. M. T'onrano. M., 2018. C. 76.
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['paxxnanckoe mpaBo MOXKET ObITh 00ObEKTUBHBIM (BBIPAXKEHHBIM B HOPMax
TPaXKIAHCKOTO TpaBa, MUMEIONIUX OOBEKTUBHBIA XapakTep) M CYOBEKTHBHBIM
(IpaBo, NpeIOCTAaBICHHOE CYOBEKTY Ipak JaHCKOTO MpaBa).

CyObeKTHBIN COCTaB MPABOOTHOIICHUSI COCTABJISIOT KaK MUHMMYM J[Ba
CyObeKTa — yMpaBOMOUYEHHBIM U 00s3aHHBIA. B ponm kak ympaBOMOYEHHOTO,
Tak U 00s3aHHOTO JIUIA MOTYT BBICTYNATh IpakJaHe (puznyeckue Jula), Iopu-
audeckre Juia (Kak KOMMEpYecKHe, TaK M HEKOMMEpPYECKHE), MyOJIuYHO-
npaBoBbie 0Opa3zoBaHus. Kaxknplit U3 HUX JUIsl y4acTus B IPaKJAHCKHUX IPaBO-
OTHOUIEHUSIX JOJDKEH 00J1alaTh MPaBOCIOCOOHOCTHIO U JI€eCIIOCOOHOCTHIO
(MpaBOCYOBEKTHOCTHIO).

Tak, mpaBocOCOOHOCTh TpaXxKAaHUHA MPU3HAECTCS B PABHOM Mepe 3a Bce-
MH rpaxaasaMu u coriacHo cT. 17 I'K P® o3nadaer, 4To OH BIIpaBe MMETH
IpaKJaHCKHUE TpaBa U HECTH OOSI3aHHOCTH (TpaxKJIaHCKas MPaBOCIOCOOHOCTB).
[IpaBoCIOCOOHOCTH TpaXkAaHMHA BO3HUKAET B MOMEHT €ro POXKICHHS U Ipe-
KpalIaeTcsi CMEPTHIO.

JleecriocoOHOCTh (PU3MUECKOIO JIMIIA 03HAYAET €0 CIIOCOOHOCTh CBOMMHU
JNEUCTBUSMH IPUOOPETATh U OCYILIECTBIIATh IT'PAXAAHCKUE MpaBa, CO34aBaTh JJIs
ce0s rpakIanckue o0s3aHHOCTH U UCTIONHATH uX (cT. 21 'K P®). Jleecioco6-
HOCTh (PM3HYECKOr0 JIMIA BO3HUKAET C MOMEHTA POXKACHHUS, a MOJHas JeecIo-
COOHOCTh — B CIEAYIONIMX CIIy4asiX: HACTymuieHue 18-1eTHero Bo3pacrta, BCTYIM-
JeHue B Opak JI0 JOCTHXKEHHUS COBEPIICHHOJIETHSI, BBIMOJIHEHUE MPOLIETYpPhI
smancunanuu (ct. 21, 27 I'K PO).

[TpaBocIOCOOHOCTH FOPUIUYECKOTO JIMIA BOSHUKAET C MOMEHTA BHECEHUS
B EnuHbI rocyaapcTBeHHbIN peecTp opuandeckux ymn (nainee — EI'PHOJI) cee-
JIEHUI O €r0 CO3JaHUM U MPEKPAIaeTCs B MOMEHT BHECEHUS B YKa3aHHBIN peecTp
CBEJIEHUH O €ro MpeKpanieHuu. B HEKOTOpBIX Ciayyasix, MpeIyCMOTPEHHBIX,
HarpuMmep, PenepanbHbiM 3aKk0HOM PO ot 4 mas 2011 r. Ne 99-D3 «O nmmuensu-
POBaHUHM OTHENBHBIX BUIOB AEATEILHOCTIN., JTOMOIHUTEILHO TAKKE HEOOXOIH-
MO MOJTy4YE€HHE CIECIMAIBHOTO pa3penieHus win guteH3uu (1. 3 ct. 49 ['K PO).

VY 1opuandecKkux JUI] BOSHUKHOBEHHE IpaBa U JIEECIIOCOOHOCTU TPOHUC-
XOJUT OJHOBpeMeHHO. [IpaBo u AeecrnocoOHOCTh MyOIUYHO-TIPAaBOBBIX 00pa3o0-
BaHUI ouepueHa 3akoHoAaTeneM B cT. 124—127 'K PO.

[IpaBoCIOCOOHOCTH CYOBEKTa IPAKIAHCKOTO MPaBa MOXKET ObITH 00IIEH U
cnenuanbHoi. OO0IIas mpaBOCHOCOOHOCTh T'PaKJaHWHA O3HAYAET €ro BO3MOX-
HOCTh UMETbH JIFOObIe CYOBEKTHUBHBIC MPaBa U HECTH JIFOObIE CyObEKTUBHBIE 00sI-
3aHHOCTH (cT. 18 'K P®). UckitoueHus ycTaHaBIUBAIOTCS 3aKOHOATEILCTBOM
P®. V ropuanyueckux JHI BUJI IPABOCIIOCOOHOCTH OOBIYHO OTIPEIEIIICTCS NCXO-
Il U3 yUYpPEIUTEIbHBIX IOKYMEHTOB (YCTaB, yUpeIUTEIbHbBIN JOTOBOD).

CrnenuanbHasi MPaBOCIOCOOHOCTh, B OTJIMYME OT OOIIEH, 03Ha4YaeT Cro-
COOHOCTB JUIA OBITh YYaCTHUKOM MIPABOOTHOIICHHH, TPEOYIOITNX OCOOBIX IMOJ-
HOMOYHnM, paspemenuid. Hanpumep, nuuensus LlentpansHoro banka Poccun,

1o JTUICH3UPOBAHUU OTJICNBbHBIX BUIOB JEATEILHOCTH : (efepanbHblii 3akoH PD oT
4 masg 2011 1. Ne 99-@3 // Poccuiickas razera. 2011. Ne 97.
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BbIJIaHHAsi KOMMEpPYECKOMY OaHKY, MO3BOJISIET €EMY OCYIIECTBISITH OAHKOBCKYIO
NeSATEeIbHOCTbD.

Kak BUIHO W3 U3IOXKEHHOIO, COJEpX aHUE TpaBa U JIEECIOCOOHOCTU
y MEePEUUCICHHBIX CyOBEKTOB HECKOJIBKO OTJIMYAETCA.

B nactosiee BpeMsi B cocTaBe J1eeclioCOOHOCTH BBIACISIOT JIBa DJIEMEH-
Ta: 1) caenkocrnocoOHOCTh — KaK CHOCOOHOCTh CaMOCTOSITEILHO COBEPILIATH
caenku (ct. 153 T'K P®); 2) meaukTocnocoOHOCTh — KaK CIOCOOHOCTH HECTH
OTBETCTBEHHOCTb 3a MpaBoHapylieHue (Hanpumep, ad3. 3 m. 1 ct. 30 'K PD).

ConeprxaHrue IpaBOOTHOIIECHHS COCTABIISIIOT CyOBEKTUBHBIE MpaBa U 005-
3aHHOCTH €ro y4JacTHUKOB. CyOBEKTMBHOE MPaBO O3HAYAeT IMPHUHAAJIEKAIIEE
yIIPaBOMOUYEHHOMY JIUI[y MEpy IO03BOJICHHOTO TOBEACHHUS, 00ECIIEUYNBAEMYIO
YIOJHOMOYEHHBIMU OpraHaMu TOCYJapCTBa, U BKJIIOYAET B ceOsl TpU MPaBOMO-
yusi (FOpUIUYECKUE BO3MOXKHOCTH) JUIsl YIPAaBOMOYEHHOTO JIMIA: BO-TIEPBBIX,
CaMOCTOATENILHO COBEpIIaTh OMpE/AeNieHHbIE NeHcTBUs (Hampumep, coOCTBEH-
HUK BIIPAaBE BIAJCTh, OJIb30BATHCS U PACTIOPSKATHCS CBOUM UMYIIIECTBOM); BO-
BTOPBIX, TPEOOBATH OT OOSI3aHHBIX JIUI] BBHITTOJHEHHS YCTAHOBJICHHBIX JIEHCTBHIA
U (W1n) BO3JepKaHUs OT HUX (HampuMep, aBTOp MPOM3BENICHUS BIpaBe TpeOo-
BaTh OT BCEX TPETHUX JIUI[ COXpaHEHUS MpaBa Ha HEMPUKOCHOBEHHOCTH MPOU3-
BCJICHUS | 3allUTy MPOU3BEACHUS OT HCKakeHUH (cT. 1266 'K P®D)); B-TpeThuX,
IIpaBOMOYHME Ha 3alUTY (B CiIydae HapyIICHUS TpaBa yIMPaBOMOYCHHOTO JIMIIA
OHO BIIpaBe 0OPATUTHCS B CY/I 3a 3aIUTON CBOETO HAPYIICHHOTO TPaBa).

XapakTepHbIM I BCEX TPEX IMPaBOMOUYUN SBISICTCS TPEIOCTABICHUE
UMH YIIPAaBOMOUYEHHOMY JIMITy CBOOOJIBI BhIOOpa MPEIOCTaBICHHBIX 3aKOHOM
BO3MO>KHOCTEMN.

B otnuume ot cyOBEeKTUBHOTO TIpaBa CyObEKTHUBHASL 00S3aHHOCTh O3Haya-
€T co00l 00EeCIeUeHHYI0 3aKOHOM MEpPY JIOHKHOTO, HEOOXO0IUMOTO IMOBEACHUS
00s13aHHOTO JIUIIa. DTy MEPY COCTABJISIOT JIBE 00s3aHHOCTH: 1) HEOOXOIUMOCTD
COBEpIIICHUS OOSI3aHHBIM JIMIIOM OIPECICHHBIX JEUCTBUM;, 2) 00S3aHHOCTD
BO3JEPKUBATHCS OT ONPEACIEHHBIX JEUCTBUN.

JlelicTByrOIIEE 3aKOHOJATEIBCTBO JAOMYCKAET 3aMEHY YYAaCTHUKOB TPaAXK-
JTAHCKOT'O TIPABOOTHOIIICHHSI, KOTOPOE MPOUCXOJUT B paMKax MPOIEAYpHI Ipa-
BOMPEEMCTBA, T. €. MEPEeXOoJ] MpaB M 00sS3aHHOCTEH OT oaHOro Jmna (mpaBo-
NPEIIECTBCHHUKA) K Jpyromy Jinily (IpaBOMPEEMHHKY), 3aMEHSIONIEMY €ro
B MpaBooTHOIIEHNHU. [IpaBonpeeMCcTBO MOXET ObITh OOIIMM (Hampumep, B pe-
3yJbTaTe CMEPTH 3aEMIIMKA €T0 MpaBa U 00sI3aHHOCTH, MTPETYCMOTPEHHBIC Kpe-
JUTHBIM JIOTOBOPOM, MEPEXOJAT K €ro HacleIHUKY (IpaBOMPEEMHHKY)), YaCT-
HBIM (TIEPEXOIUT TOJIBKO YacCTh MPAB U 00S3aHHOCTEN ).

2. O0beKTHI rPAKIAHCKUX MPABOOTHOIIEHU I
Cpenu OONBIIOTO KOJMYECTBA PA3IMYHBIX OMPEEICHUN O0BEKTa Tpax-
JTAHCKOTO TpaBa OOJIBIIIOE PACIPOCTPAHEHUE TIOTYUMUIIO OIPEACNIeHUe, CyTh KO-

TOPOTO COCTOMT B TOM, YTO OOBEKTOM TPAXKTAHCKOTO TpaBa SIBISIOTCS OJara
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(MaTepualIbHbIE U HEMATEpPHUAJIbHBIE), 110 TIOBOJY YETO CKJIAJBIBAIOTCS MIPaBOOT-
HOIIeHUs (TTpaBa U 00S3aHHOCTH ).

K wmarepuanbHbIM OyilaraM OTHOCSATCSL BEIIM, HMYILIECTBEHHbIE IIpaBa
(BKJIIOUAsi OE3HATIMYHBIE ICHEKHBIE CPEJICTBA, O€310KyMEHTapHbIE LICHHbIE OyMa-
I'), pe3yJbTaThl padoT, YCIYTH U T. 1., @ TAKKE HEMaTepuallbHble Oara — )KU3Hb
Y 3JI0pPOBbE, JOCTOMHCTBO JIMYHOCTH, JINYHASL HETPUKOCHOBEHHOCTHD U T. 1.

3akonomatens B ¢T. 128 'K PD ykazan o0BEKTHI TpaKJaHCKUX TIPaB B 3a-
KpBITOM niepeyHe. Tem He MeHee, 3TO He MeEIaeT 3aKOHOJATEII0 BKIIOYATh
B IIEpEeUeHb HOBBIE O0BEKTHI. Tak, Hampumep, B 2019 r. mosBunuchk udpoBbie
IpaBa.

Taxum o6pazom, ucxozs u3 ct. 128 'K PD M0xHO BBIIEIUTH CIETYIOIINE
rpyninbsl 00BEKTOB TPaXkIaHCKOTO IpaBa: 1) BeIy, NHOE UMYILIECTBO, B TOM YHC-
Jle UMYUIECTBEHHBIE IIpaBa; 2) pe3yibTarhl padoT U OKa3aHUE YCIyr; 3) OXpaHsi-
€MBbI€ pe3yJIbTaThl MHTEJUIEKTYAIBHON JEATEIBHOCTH U IPUPABHEHHBIE K HUM
CpEeICTBa MHAMBHyalu3alun (MHTEJUIEKTyalbHasi COOCTBEHHOCTh); 4) HeMaTe-
puanbHble OJara.

3. Buabl rpaxaaHCKUX NPAaBOOTHOIIECHUI

MHoroo0pa3ue rpakJaHCKO-TIPABOBBIX SIBICHUI CIIOCOOCTBYET MOSBIIE-
HUIO PA3JIMYHBIX BHUJIOB MPABOOTHOILIECHHUS, KOTOPbIE MOKHO pa3AeNIUTh MO OC-
HOBaHUSIM. DTO UMEET HE TOJIBKO TEOPETUUECKUU MHTEpeC (HarpuMmep, B Hay4-
HBIX U Y4€OHBIX IIEJIIX), HO U MPAKTUYECKUN — JJIsl KBAIM(PUKAIIMHA OTHOILICHUI
B BO3HUKIIHUX TPa)KJAHCKO-TIPABOBBIX CIIOpaX W TOYHOIO MPUMEHEHUS Jei-
CTBYIOLIMX HOPM.

[To cyOBekTam BBIIETSAIOTCS aOCOTIOTHBIE M OTHOCUTEIBHBIE MPABOOTHO-
mieHusa. CyTh a0COIIOTHBIX NPABOOTHOILIEHUI COCTOUT B TOM, YTO B HUX YETKO
BBIJICJICHA OJTHA CTOPOHA, SIBJISIONIASCA YIIPABOMOYECHHBIM JIUIIOM — OOBIYHO ITO
COOCTBEHHHMK MUMYIIIECTBA, HAIIPUMEP, COOCTBEHHUK MPUTIAPKOBAHHOTO aBTOMO-
ouns. [Ipyrast cTopoHa B JaHHOM MPaBOOTHOILLIEHUH — 3TO HEONPEIEIEHHOE KO-
JIMYECTBO TPEThUX (MHBIX) JIUI], KOTOPHIE HE BIpaBe HapyIIaTh MpaBa COOCTBEH-
HUKa aBTOMOOWJIA (T. €. BO3JACP>KUBATHCS OT HAPYIICHUS MpaB). B oTHOCHTEIb-
HbIX MPABOOTHOLIEHUSIX YETKO OIpEAeNIeHbl 00€ CTOPOHBI, HAPUMEp, 3aKa3-
YUK U MOAPSAYMK B AOTOBOpE MOAPANA, MPOJABEI] U MOKYIATEIb MO J0TOBOPY
KYTUTA-TIPOAQXH U T. II.

[To paznuuuio ropuANYECKUX GYHKIUN PEryJIupoBaHUs] MOXKHO BBIJICITUTD
pEeryJISTUBHBIC U OXPAaHUTEIbHBIC MPABOOTHOIIICHUS. PeryjsiTuBHbIE TPABOOT-
HOILECHUS PETYIUPYIOT JIJI1 CTOPOH MJIM OJHOW CTOPOHBI COBEPIIEHUE ACHCTBUN
WM BO3JCp)KaHWE OT JIEUCTBHUM (CTOPOHBI OOS3BIBAIOTCS HE pasriialiaTh HOY-
xay). CyTb OXpaHMTEJbHBIX MNPABOOTHOIIEHUIl COCTOUT B NPUMECHEHUH
K HapyIIUTEII0 CAHKIMHI (yIuiaTta nmeHu, mrpada), MoCKOIbKY pedb UAET O IOPH-
JMYECKOM OTBETCTBEHHOCTH (HAlpUMeEp, IOCTABIIUMK JOMYCTUN MPOCPOUKY
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B JlocTaBke ToBapa u coryacHo cT. 330 'K P® on yniauuBaeT npenycMOTpeH-
HYI0 CyMMY HEYCTOMKH).

[To 00bEeKTYy PaBOOTHOIICHUS BBIACISIOTCS UMYIIECTBEHHBIE U JIUMYHBIC
HEUMYILECTBEHHBIE.

[Topasnstomiee OONBIIMHCTBO MPABOOTHOIICHUM B TPa)KJAHCKOM IIpaBe
XapakTepU3ylTCd Kak MMYyIlecTBeHHbIe. B poiu 00BEKTOB 3TUX OTHOIICHUMN
BBICTYNAIOT BEIlM, UHOE UMYIIECTBO, UMYIIIECTBEHHBIC MpaBa, pe3yJbTaThl pa-
00T, YyCIyTH, UCKIIIOUUTEIbHBIE MpaBa Ha Pe3yJIbTaThl MHTEIUICKTYaIbHON Jies-
TEJIPHOCTH WJIM Ha CpPEACTBAa WHIWBHUIyaIH3alldd, T. €. MaTepuajbHbBIC OJara.
NMyniecTBEHHBIE OTHOIICHUSI JIENATCS HA JBE OOJIbIIKME TPYIIIBI: BO-TIEPBBIX,
MIPABOOTHOIICHUS COOCTBEHHOCTH, a TaKXe IPYTUe IOPUIUICCKUAE OTHOIICHHS,
OTOCpEAYIOIIrEe MTPUHAIICKHOCTh UMYIIIECTBA CYyOBEKTY — OTpaHUYCHHbIE BEIIl-
Hble TpaBa (OTHOILIEHUS CTAaTUKU) (MHA4Y€ TOBOPSI, «HEMOJBUYKHBIE» OTHOIIIE-
HUS — JIUIO0 MOXET OBITh COOCTBEHHHUKOM HMMYIIIECTBA, HAIIPUMED, KUIIOTO JJOMa
MHOTO JIET); BO-BTOPBIX, MPABOOTHOIICHUS, OMOCPEAYIOMIUE MEPEX0]l UMYIIIe-
cTBa (OTHOIIICHUS JTUHAMUKH, 00s13aTeILCTBEHHbIE OTHOIIEeHUs ). Hanpumep, ec-
U COOCTBEHHUK pEHIWI MpojaTh CBOM JOM, TO CTaTMYHOE MPABOOTHOIICHHE
CMEHSIETCS HAa JUHAMHUYHOE. B pe3ynbTaTe MCHOJHEHUS COAEpKaHUs MPaBOOT-
HOIIICHUSI MEHSETCS] COOCTBEHHHK, T. €. MPaBO COOCTBEHHOCTH Ha JIOM IEpPEXO-
JUT OT MpojiaBiia (COOCTBEHHUKA JI0Ma) K TOKYIATEIO.

HeumyniecTBeHHbIE TPABOOTHOLIEHUSI BOZHUKAIOT O MOBOJY HEMare-
pUaTIbHBIX OOBEKTOB B CIEAYIONIUX Clydasix: 1) HEOTUyK/1aeMbl€ MpaBa U CBO-
00ab1 yenoBeka (ctT. 150 'K P®); 2) nuyHble HEMMYILIECTBEHHBIE MPaBa aBTO-
POB, BOBHUKAIOIIUE B PE3YIbTAaTe MHTEIICKTYAIbHOU JIEATEIIbHOCTH: MPABO aB-
TOPCTBA, MPAaBO Ha aBTOPCKOE MMsl, TPAaBO HAa HEMPUKOCHOBEHHOCTh MTPOU3BEIE-
Hud u ap. (ct. 150, 1226 TK PD).

[To cnocoOy yI0BIETBOPEHUS MHTEPECOB YIPABOMOUYEHHOTO JIMIIA BBIJIC-
JISIIOT BEIIIHBIE M 0053aTeIbCTBEHHBIC TPABOOTHOIICHHUSI.

OTnuuuTensHOM OCOOCHHOCTHIO BEIHBIX NMPABOOTHOLIEHUH SBISICTCS
TO, YTO UHTEPEC YNMPABOMOYEHHOTO JIUIA JOCTUTACTCS MPU MOMOIIHU COOCTBEH-
HBIX JeficTBrid. Tak, mpaBOMOYHsl COOCTBEHHUKA MO BJIAJICHUIO, TIOJb30BAHUIO U
PaACIIOPSIKEHUIO CBOMM MMYIIIECTBOM (HAIPUMED, KUJIBIM IOMOM) PEaIU3yIOTCS
yepe3 cOOCTBEHHbIE JEHCTBUS — BIIAJIEHUE JOMOM, UCIOJIb30BaHue Aoma. Jpy-
rue auia (00si3aHHbIE JIUIA) JOJKHBI 0€3/1eiCTBOBATD.

B o0s13aTeibCTBEHHBIX OTHOLIEHMSIX, HA00OPOT, MHTEpPEC YIPaBOMO-
YEHHOTIO JIMIA IOCTUTaeTCs Yepe3 NeucTBus 00s13aHHoro juia. Hampumep, urto-
Obl OMJIATUTH MOKYNKY OAHKOBCKOW KapTOH, MOKyIaTeab oOpamaeTcss B 00Ciy-
YKUBAIOIINKA €ro OaHK ¢ MIOMOIIBIO OHJIaAH-OaHKWHTA, BBOJUT MapOJib, COBEpIIa-
€T Apyrue AeHUCTBUS, HAIIPABIICHHBIE HA OTIPABKY JEHEXKHBIX CPEJICTB CO CBOETO
OAHKOBCKOTO CUETa MPOaBILy.

C yyeToM MocineaHuX U3MEHEHUW MpeIMeTa TPa)KJaHCKOro IMpaBa BhIe-
JSIOTCST KOpNopaTuBHbIe npaBooTHomeHusa. CormacHo a63. 1 m. 1 cr. 2 T'K
P® nox kopnopaTUBHBIMU OTHOUIEHUSMU MOHUMAIOTCSI OTHOILICHUS, CBSI3aHHBIE
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C y4aCTHEM B KOPIIOPATUBHBIX OPraHU3aLUAX WIM C yIpaBieHrneM uMu. Hopmsl
ri. 4 I'K PO no3BossoT caenars BBIBOJ, O B3aUMOCBSI3U KOPIIOPaTUBHBIX U Op-
TaHU3alMOHHBIX IPABOOTHOWIECHNH. OpraHu3anMOHHbIC IPABOOTHOLICHMSA
SBJIAFOTCSL CJIOKHBIMU ITPAaBOOTHOLICHUSMY, BKJIFOYAOIIMMHU OpraHU3allHOHHBIC
npaBa U 00s13aHHOCTU CTOpPOH. Hampumep, 10roBop 0 CO31aHUU FOPUIUYECKOTO
JULA ONpEAeseT IMpaBa U O0S3aHHOCTU YYaCTHUKOB IO CO3/IaHUIO HOpUAHYE-
CKOro Jmna. JlaHHbIi JOTOBOP AEHCTBYET 10 MOMEHTA BHECEHUS 3aIIMCH O CO-
3nanuu ropuauyeckoro guia B EI'PHOJL.

Beiienaror u apyrue npaBOOTHOILIEHHWs, HAIPUMEp, MPABOOTHOILIEHHS,
cozepkaiue npeumyiiectBeHnbie npana (ct. 250 'K PO «IIpeumyiniecTBeHHOE
paBo MOKYIKW»), (GUIyLMApHBIE, T. €. JoBepUuTenbpHble (cT. 185, 971 'K PD).

4. IlousiTust ¥ BUABI OPUINYECKHUX (PAKTOB B I'PAKIAHCKOM NpaBe

[Ipu xapakTepucTHKe Tpa)kJTaHCKUX TMPABOOTHOIICHUH HEBO3MOXKHO
o0oiiTu Borpoc o ropuaudeckux (paxrax. FOpuauvyeckuit gakrt — 310 daxt pe-
QIBHOU JEHUCTBUTEIBHOCTH, C KOTOPHIM HOPMBI JIEHCTBYIOIIETO MpaBa CBS3bIBA-
10T BO3HUKHOBEHHE, U3MEHEHHUE WM MPEKPAIlEHUEe IPakIaHCKOTO MPaBOOTHO-
menusa. B cratee 8 ['K PO nepeuncnensl OCHOBaHHSI BOSHUKHOBEHHUS IPaXKIaH-
CKHX IIPaB U 00S3aHHOCTEH.

JIsi OSIBNEHHST TPaXAAHCKUX MPABOOTHOIICHUH HEOOXOIWMBI KU3HCH-
Hble (akThl (00CTOSATENBCTBA), C KOTOPHIMU HOPMBI MTpaBa CBS3bIBAIOT BO3HUK-
HOBEHHME, M3MEHEHUE W MpEKpalleHue MpaB U OO0S3aHHOCTEH Yy CYOBEKTOB.
JlanbHeiee pa3BUTHE TPAXKIAHCKOTO MPABOOTHOIICHUS MPOUCXOIUT Ha OCHO-
BE HOPM TpaXkJIaHCKOTO IpaBa M HEOOXOJUMON MPaBOCYOBEKTHOCTU JIUI[ —
CyOBEKTOB IPaKIAaHCKOTO MPaBa.

YyuthiBas MHUPOKUNA PsiJ IOPUANIECKUX (PAKTOB HA MPAKTHUKE, B JIUTEpPA-
Type MpOBOAAT WX Kiaccudukaruio. Tak, Mo HATUYUIO WM OTCYTCTBHUIO BOJHU
CyOBEKTOB B TOSIBJICHUH IOPUIUIECKOTO (paKTa BHIICISIOT IOPUIAYECKHUE COObI-
TAS U JercTBusA. OOmKUM I IOPUAHYECKUX COOBITHII (BKIIOUYAIONIUX B ceOs
aOCOJIIOTHBIE M OTHOCHUTEIIbHBIE COOBITHSI) SIBIISCTCS UX Pa3BUTHE HE3aBHCHMO
OT BOJIX cyObekTa. OTIMYKe NpOSBISETCS B CIEIYIONIEM: a0OCOIIOTHBIE COOBITHS
(myHamu, 3emIIeTpsiCeHHE) BOOOIE HE CBs3aHbl C BOJIeM CyObekTOB. OTHOCH-
TeJIbHBIE COOBITHSI 00s13aHbI CBOMM TMOSIBJIEHUEM BOJIE CYOBEKTOB (POXKACHUE Ye-
JIOBEKa, 1moxap). B pe3ynbrare aOCOMOTHBIX U OTHOCUTENBHBIX COOBITHI Ha OC-
HOBE HOPM 3aKOHA TMOSIBIISIFOTCS IOPUANYECKHE TIOCIEICTBUSA, TIOATOMY COOBITHS
UMEHYIOTCS FOPUTNICCKUMH.

[IpakTrueckas 3HAYUMOCTh BBIJICTICHUSI A0COJIOTHBIX M OTHOCHUTEIBHBIX
COOBITHI BIMSET Ha KBATH(UKANHMIO cUTyanuu. Hampumep, ecnu Bemp Obliia
YHUYTOXKEHA HABOJHEHUEM, BBI3BAHHBIM MPOJIMBHBIMU JOXKISIMH, TO PUCK CITy-
yaitHo¥ rubenu Hecet coocTBeHHUK (cT. 211 'K P®). Onnako ecnu HaBOHEHUE
OBLJIO BBI3BAHO MPOPHIBOM IJIOTUHBI, TOT/IAa Y TOTEPIIEBIIETO €CTh OCHOBAHUS
JUTSI TIOJTaYM ICKA K BUHOBHBIM JIUIIAM.
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[IpomexxyTouHOE MECTO MEXAY a0COIIOTHBIMU U OTHOCUTEIbHBIMU COOBI-
TUSMH 3aHUMAIOT Takue ropuaudeckue Qaktobl, kKak cpoku. C 0JIHON CTOPOHHI,
IIPU YCTAHOBJICHUH CPOKOB OHM 3aBUCAT OT BOJM CYOBEKTOB WJIM BOJHU 3aKOHO-
JaTeNsl, HO ¢ APYroi — TeYeHUEe CPOKOB MOJAUYMHEHO OOBEKTUBHBIM 3aKOHAM Te-
YeHUS] BpEMEHHU.

IOpuanyeckue aeiicTBUS BCErJa SIBIIAIOTCS BOJEBBIMH aKTaMH CyOBEK-
TOB I'PaXIaHCKOr0 MpaBa, MO3BOJIAIONINE MTPOSIBUTH BoJien3bsiBieHUE. CienoBa-
TEJIbHO, HAMEPEHUS, JKeJIaHHs K I0pUInYecKuM (akTaM OObIYHO HE OTHOCSTCS.
Bomen3bsaBiieHns OBIBAIOT B BUJIC aKTHBHOIO (ACHCTBHE) MM IacCUBHOTO (0Oe3-
neiicteue) noBeAeHus. OOBIUHO TpaKJAHCKUE MPABOOTHOIIEHHUS BO3HUKAIOT,
M3MEHSIOTCA U MPEKPAIIAOTCS HA OCHOBAHUHM JICMCTBUM.

KOpunuueckue nedcTBUsS MOAPA3ACIAIOTCS Ha NMPaBOMEpPHbIe U Hempa-
BoMepHble. Kputepuem JieneHus sBIsieTCsl MPU3HAK JT03BOJIEHHOCTH 3aKOHOM.
Kak noka3sbiBaeT npakTuka, abCcoI0THOE OONBIIUHCTBO TPAXKIAAHCKUX MPABOOT-
HOUIIEHUH MTPOUCXOIUT HA OCHOBAHUU UMEHHO MTPABOMEPHBIX JICHUCTBUIA.

IIpaBOMEpHBIMH SIBJIIFOTCSL ACHCTBUS, COOTBETCTBYIOIIME HOPMAaM JIEH-
CTBYIOLIETO TI'PAXKJIAHCKOro 3akoHozaaresnbcTBa P®. Hampumep, mo 1oroopy
TPAHCIIOPTHOM SKCHEIULUU HKCHEAUTOP 00s3yeTcs 3a BO3HArpaxkIeHUe u
3a CYET KJIMEHTA-TPYy300TIPABUTENS WIIA TPY30I0JIydaTesis BIIOJHUTD WU Op-
TraHU30BATh BBINIOJIHEHUE OINPEIECICHHBIX JOTOBOPOM 3KCHEIUIUU YCIYT, CBS-
3aHHBIX C epeBO3Koi rpy3a (a63. 1 m. 1 ct. 801 'K P®). Kak Buaum, 3akoHoza-
TeJIb yKa3all JaHHbIE IOTOBOPHBIE JEHMCTBUS Kak mpaBoMepHble. [Ipu ux HeBbI-
MOJIHEHUH OJTHOM CTOPOHOI MOTEpIIeBIlasi CTOPOHA BIPABE MCIOJIb30BaTh MEPHI
3aILUTHI.

Crnenyer OTMETHTh, YTO NPAaBOMEPHBIE JEUCTBUS CaMH COCTaBIISIOT
Oonbiyto rpynny. Tak, mpaBoMEpHbIE AEMCTBHS BKIIIOYAIOT B CeOsl Iopuanye-
CKHE MOCTYIKHU U IOPUINYECKNE AKTHI.

K ropuanyeckuM nmocTtynkaMm OTHOCSTCS IpaBOMEpHbIE AeHCTBUS CyOb-
€KTOB, KOTOPBIE€ BJIEKYT OINPEICIICHHbIE OPUINYECKHE TOCIEACTBUS HE3aBUCH-
MO OT TOTO, ObUIa JIM Y CYOBEKTOB LI€JIb TOCTHKEHUS TOTO WM UHOTO MPAaBOBOTO
pesynbrara. B kauecTBe npumepa MOKHO IMIPUBECTH OOHApYykeHue kiaaa (cT. 233
'K P®), naxoaku (ct. 227 'K P®D). Oco6eHHOCTBIO ATUX NCUCTBUI SIBISIETCS IO~
SBJICHUE Y JIUL, OOHAPYKUBIIUX KJIaJ WM HaXOAKY, LEJIOro Kpyra mnpaB U o0s-
3aHHOCTEH, BIUIOTH J10 TMOSIBICHUS BEIIHOTO IpaBa B MOJHOM O0BbEME — IpaBa
COOCTBEHHOCTH (HO IIPU OMNPEEIICHHBIX yCIOBUsX). B o01actu aBTopckoro mpasa
CO3/1aHKE MTPOU3BEACHUN JTUTEPATYPhl, HAYKU U UCKYCCTBA, HAIIPUMEP, CTUXOTBO-
peHusi B 00beKTUBHON (popMe BhIpakeHHsI — Ha Oymare, BIeYeT C MOMEHTa (hakTa
WX CO3J]aHUs MOSABIICHHE BEChbMa IIMPOKOIO Kpyra aBTOPCKUX IPaB, XOTS aBTOP
00 3TOM MoOT | He 3Hath (cT. 1257, 1259, 1265-1270).

IOpuanyeckuM aKTOM SIBISIETCS NPABOMEPHOE JIEWCTBHE, KOTOPOE
HaIlpaBJICHO Ha BO3HMKHOBEHHUE, U3MEHEHUE WM MPEKpalleHUE TPa)xIaHCKUX
MPABOOTHOIICHUH, HATPUMED, ClIeJIKa (BblIadya JOBEPEHHOCTH), IOrOBOp (apeH-
Jla, MEHa, JapeHue u Jp.).
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Cpenu 10puaMYecKUX aKTOB BBIIEISIOTCSA TPaXXJAHCKO-IPABOBBIE U a-
MUHHUCTPATUBHO-TIPABOBBIC AKThI.

K rpaxpmaHcko-nmpaBoBBIM aKTaM OTHOCSTCSA CIIENIKH, JIOTOBOPBI, KOp-
MOpaTHUBHBIC aKThI (pelieHus oOIero coOpaHusi Y4aCTHUKOB OOIIECTB C Orpa-
HUYEHHOM OTBETCTBEHHOCTbHIO, aKIIMOHEPHBIX OOIIECTB U MHBIX KOPIOPATUBHBIX
oOpa3oBaHuii, 00JaJAIONTUX CTATYCOM FOPUIMYECKOTO JINIIA).

K agMUHMCTPATHMBHO-IPABOBBIM AaKTaM OTHOCATCS aKThl TOCYJap-
CTBEHHBIX OPraHOB M OPraHOB MECTHOTO CaMOYyIpaBJEHUS, MPEAYCMOTPECHHbBIC
HOPMATUBHBIMU TPABOBBIMH aKTaMU B Kaue€CTBE OCHOBAaHMS BO3HUKHOBEHUS
rpakIaHCKUX MPABOOTHOILIEHUM. B 4acTHOCTH, akThl B 00JIACTH JUIEH3UPOBA-
HUS OTACIBHBIX BHUJIOB MPEANPUHUMATENBCKOU JEATEIIBHOCTH, MPEI0CTaBIISIO-
[I1e MPaBO Ha OCYIIECTBICHUE KAKOTO-TUOO BHJIa IPEANPUHUMATEIHCKON Jes-
TEeJILHOCTU (B 00JIaCTH TPAHCIOPTHHIX IMEPEBO30K, B OAHKOBCKOM cepe), aKThI
0 rOCyIapCTBEHHOM peructpanuu ropuaudeckoro juma (cr. 51 I'K P®D), akte
O pErucTpaluy akToB IpaxkaaHckoro coctostHus ct. 47 I'K P®). Hanpumep, ne-
peMeHa UMEHU MOXKET UMETh I'Pa)KJaHCKO-IPABOBBIE MOCIEACTBUS TOJBKO IO-
CJI€ €€ TOCYAapCTBEHHOW PEruCTpaluu.

HenpaBomepHbIMU CUMTAIOTCS JEWCTBUS, HapyILIAIOMIUE JICHCTBYIOLIEE
3aKOHOAATEIBCTBO, YCIOBUS 00s3aTEIbCTBA, T. €. IPakJAaHCKHUE MpaBOHApYIIIe-
Hus. Hanpumep, eciim gaputesib o AOTOBOPY JAapE€HUST B3AMEH OT OJIApSIEMOrO
BCTPEUYHO MOJIYYUT BElllb WJIM MPaABO JIMOO BCTPEUHOE 00513aTE€NIbCTBO, TO TAKOU
JIOTOBOp HE MpHU3HaeTcs napeHueM. K 3ToMy 10roBopy NpUMEHSIOTCS MpaBUiia
O IPUTBOPHOU CHIENKe, npeaycMoTpeHHsble 1. 2 ¢T. 170 'K P®.

[IpoTuBOIIpPaBHBIM SBISETCS TAKXKE JCHCTBUE, HAPYIIAIOIIIEE YyKOE CYyOh-
€KTHUBHOE MPaBO, HAIPUMEP, IPUUYNHEHHE Bpeaa (YHUUTOKEHUE WA TTOBPEXKIe-
HUE YY>KOTO UMYIIECTBA U T. J.), HAPYIICHUE OTOBOPHBIX 00S3aTEIHCTB, 3J10-
ynoTpeOsieHre MpaBoM U JIp.

K HenpaBoMmepHBIM AEHCTBUAM (TpaXKAaHCKUM IMPABOHAPYIIEHUSM) OTHO-
CST: NETUKTHl (IPUYMHEHHE Bpe/aa), HApYyIICHHE JOrOBOpa, HEOCHOBATEIHHOE
oboramenue (ct. 1102-1109 I'K P®), 3noynoTtpebiaeHue npaBoM, pazIudHbIC
HapylIeHUs] UHTEJJIEKTYaJIbHbIX TIPaB.

Opuauyeckue cocraBbl. J[Jisi TOro, 4ToObl BOZHUKIIM MpaBa U 00s13aH-
HOCTH OJIHOTO ropuaudeckoro ¢akra HemocraroyHo. HeoOxoaumo Hanmuuue
JIBYX, a TO U 0oJiee IpUANYECKUX (DAKTOB, U B OMpPECICHHON MOCIe10BaTE/b-
HOCTU (HaAmpuMmep, KJIACCHUUECKHUU TMpUMEp HaCIEIOBaHMs MO 3aBCIIAHUI0 —
3/16Ch HEOOXOUMBI CIEAYIOUINE JIEMEHThI IOPUIUYECKOr0 cocTaBa: 1) cMepTh
3aBeniaTeass Wid OOBSBJICHUE €ro yMepliuMm; 2) 3aBellaHue; 3) NpUHSTHE
HaCIIEJICTBRA.

Eume oguu sneMeHT BAUSET Ha Pa3BUTUE TPaKIAaHCKUX MPABOOTHOIICHUM.
OTO IOPUANYECKOE COCTOSIHUE, MO KOTOPHIM MOHUMAIOT JJISIINECS KU3HECHHbBIC
00CTOSITEIHCTBA, KOTOPBIE CIY)KAaT OCHOBAaHWEM JUIsl HACTYIUJICHUS IOpUIUYEC-
CKHMX TOCJEACTBUN (HAXO0XKICHUE Ha WXKIUBEHUU JUISl TOJYYEHUS CYMMBI BO3-
MEIIEHUSI Bpe/Ia, COCTOSIHUE B Opake JJisi TIOJIyYeHHs HACJIeJICTBA U JIp.) B BHJIE
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Pa3BUTUS UHBIX MTpaBOOTHOIIEHUH. CaMo 1o cebe IPUIUIECKOe COCTOSIHUE UHBIE
MIPABOOTHOIIEHUSI HE pa3BUBAET. DTO MPOUCXOAMUT TOJIBKO MPH B3aUMOCBS3U
C UHBIMU I0PUIUYECKUMU (aKTaMu, 00Pa3yIOMUMHU IOPUINUYECKUIA COCTAB.

Hamnpumep, ocHoBaHuEM AJi MTpaBONpPEEeMCTBA 00S3aHHOCTEN MO KPEIUT-
HOMY JIOTOBOPY B MOPSAKE HACJEIOBaHUS MO 3aKOHY SBIISIETCS HOPUIUYECKUIMA
COCTaB, BKIIFOUAIOMIMIA B €05l CIEAYIOIINE 3JIEMEHTHI: a) HAJU4YHE KPEAUTHOIO
MIPABOOTHOIICHUS JIUIAa C KPEIUTHBIM yUpexkaeHueM (0aHKoM); 0) OTHOIIEHUS
pPOJICTBA, CYNPYXKECTBA, MXIUBEHUS M T.J. — IOPUIUYECKAE COCTOSHMS;
B) CMEPTh HACJIEIOAATEINS WA OOBSIBICHUE €r0 YMEPIIHM; T) MPUHATHE HACIICI-
CTBa B BHJIE NpaB (HaIpuMep, UMYLIECTBA) U 00S3aHHOCTEN (HampuMmep, J0Jra
10 KPEIUTHOMY JOTOBOPY nepen 6ankom) coriacHo cT. 1112 T'K PO.

Bonpocsl 1J11 cCaMOKOHTPOJISA

1. ChopmynupyiiTe MOHATHE TPAKAAHCKOTO MPABOOTHOLIEHHUS.

2. Packpoiite conepkaHue Irpax/1aHCKOro IPAaBOOTHOLICHHUS.

3. YKkaxxuTe BUAbI TPaXKIaHCKUX MPABOOTHOILIEHUH.

4. [lepeuncante BUABI CYOBEKTOB U OOBEKTOB T'PakIaHCKUX MPABOOTHO-
HICHUN.

5. ChopmynupyiTe MOHATHE IOPUINYECKOTO PaKTa B IPakJaHCKOM MpPaBE.

6. [lepeuncnure BUABI IOPUANYECKUX (PAKTOB B TPAXKIAHCKOM IIpaBe.
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JIEKIIMS 3. TPAKJAHE (PM3HYECKHE JIMLA)
KAK CYBBEKTBI TPAJKIAHCKHX MTPABOOTHOIIEHMIA

Bonpocsl jexkuuu:

1. [IpaBOoCIOCOOHOCTH M J€eCIOCOOHOCTh (puznueckux juil. iMs u Mecto
KUTEIbCTBA TPaXKIaHUHA.

2. [Ipu3nanue rpaxkaaHuHa HeaeecrnocoOHbIM. OrpaHuyYeHHe 1eecrnocoo-
HOCTH rpakianuHa. Orneka v noneuuTenbeTBo. [laTponax.

3. Yyactue rpaxkaH B MpeANpUHUMATEIbCKOM nestenbHocTi. Hecocrtos-
TENBHOCTH (0AHKPOTCTBO) FPAXKIAHUHA.

4. IlpuzHanue rpakgaHuHa 0e3BecTHO OTCYTCTBYIOIUM. OOBsBICHUE
Ipa)<1aHWHA YMEPIIUM. AKTbI TPaKJAHCKOTO COCTOSIHUSL.

1. IIpaBoCNOCOOHOCTH U 1€€CTIOCOOHOCTH (PU3MUYECKUX JINII.
NMsi 1 MeCTO KUTEJHbCTBA IPAKIAHUHA

Kak ormMeuanoce paHee, B YMCIO OCHOBHBIX YYAaCTHUKOB TPaXAAHCKHUX
IPABOOTHOUIEHUH BXOJAT rpaxkaaHe (¢puznyeckue auna). C ropuandeckon Tou-
KM 3pEHUS U1l y4acTHsl B TPAKIAHCKUX MPABOOTHOLIEHUSAX IpaxkaaHe (pusnye-
CKH€ JIMIIa) AOJDKHBI 00JaAaTh 0COOBIMU CBOMCTBAMHU, TAKUMHU KakK IMPaBOCIIO-
COOHOCTB U JI€€CTIOCOOHOCTb.

B cootBerctBum co cr. 17 I'K P® nox rpaskaaHcko mpaBoCiocoOHO-
CTBI0 TOHHUMAETCSI CHOCOOHOCTh TPAXKJAHWHA HMMETh TIPAXKIAHCKHE IpaBa U
HECTH TPaXAaHCKUE 00SI3aHHOCTH.

[TpaBocriocOOHOCTh — 3TO HE KOHKPETHBIE TPaBa, a MPEANochUiKa (OCHO-
Ba) g obnagaHus umu. Hammume mpaBocrmocoOHOCTH rpaxkaaH ((huU3HUecKux
JIML) CBSA3BIBAETCS, NMPEXKIE BCEro, ¢ MOTEHIUAIBHOW BO3MOYKHOCTBIO HMMETh
rpa)</1aHCKHE MTpaBa U HECTU TPakJaHCKUE O0S3aHHOCTH.

B kadecTBe MOTEHIMAIBLHOTO HOCUTEINS MpaB U 00s3aHHOCTEH 3aKOH HC-
NIOJIB3YEeT TEPMHUH «IPAXKAAHE», KOTOPBIA NPU PACIIMPUTEIILHOM TOJKOBAHHH
O3HAYAET BCEX JIIOJEH KAK YYACTHHUKOB I'Pa)KJAHCKUX ITPABOOTHOILIEHUU. B TO
e BpeMsl, CIeAyeT YUUThIBaTh, YTO MPABOCIIOCOOHOCTh MHOCTPAHHBIX TPaXaaH
U a1l 0e3 rpakJaHCTBa MO YMOJIYAHHUIO COBIAJIAET C MPaBOCHOCOOHOCTHIO pOC-
CUICKHX TPa)KJaH, HO MOXET OTPaHUYMUBATHCS B CHIIy CHELUAIbHOTO yKa3aHUs
3aKoHa (TaK, B COOTBETCTBMH cO CT. 56 Komekca Toprosoro Mopemnapanus P®?
MHOCTpPaHHbIE TpaXKaaHe U Juia 0e3 TpakJIaHCTBAa MOTYT ObITh WICHAMH CYJ0-
BBIX HKUIAXKEW, OJJHAKO HE MOTYT 3aHMMAaTh JOJHKHOCTU KallWTaHa CyJHa, cTap-
LIEr0 MOMOIIHUKA KallUTaHa CyJlHa, CTAPUIEr0 MEXAHHUKA M PaJHOCIEHNAINCTA)
a100 B MOPSAJIKE OTBETHOM Mepbl (PEeTOpCHM) B TEX CIIydasiX, KOrja B JAPYrom
rOCyapCTBE OrPAaHWYMBAIOTCS AHAJIOTMYHBIE MpaBa POCCUUCKUX TpaXkaaH.

! Konmekc Toprosoro mopemnnapanust Poccuiickoit ®enepanuu ot 30 anpens 1999 r.
Ne 81-@3. [loctym u3 cripaB.-mipaBoBoii cucteMbl «KoncympTanTlInrocy.
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Kpome Toro, mHOCTpaHHbIE€ TpaklaHe HE MOTYT UMETh B COOCTBEHHOCTU 3e-
MEJIbHBIE YYACTKU CEIbCKOXO35MCTBEHHOTO HA3HAUYECHUS, B IPUTPAHUYHBIX TEP-
PUTOPHSX M 3aKPITHIX TEPPUTOPUATILHBIX 00pa3oBaHusx .

B cootBerctBumn co ct. 22 'K P® HUKTO HE MOXET OBITh OrpaHHYCH
B IIPAaBOCIIOCOOHOCTH U JI€ECIIOCOOHOCTH MHAade, KaKk B CIy4yasx U B MOpPSAJIKE,
YCTaHOBJICHHBIX 3aKOHOM.

['paxxnaHckass mpaBOCIOCOOHOCTh HEOTIENMMA OT CYIIECTBOBAHUS YeNO-
Beka. [Iynkr 2 cr. 17 'K PO ycranaBnmBaeT MOMEHT BO3HUKHOBEHHUS U IIpe-
KpaIlleHUs] TPakJIaHCKOW MPaBOCIOCOOHOCTH — MOMEHT POXKJCHHS U CMEPTH.
Crnenyer UCIONBb30BaTh HE IOPUANYECKUE, a MEIUIIMHCKUE KPUTEPUH — HAYAJIO
YKU3HU CBSI3aHO C HAYAJIOM JIBIXaHUS, @ CMEPTh — C MOMEHTA BO3HUKHOBEHUS HE-
0OpaTUMbIX U3MEHEHHI TOJIOBHOT'O MO3Ta, KOT/1a BO3BPAT K JKU3HHU UCKIIIOUEH.

Takum oOpazoM, coaep:kaHue Tpa)KIaHCKON MPaBOCIOCOOHOCTH COCTaB-
JISI€T COBOKYITHOCTh TPAXkIAHCKUX TIPAB U 00S3aHHOCTEH, KOTOPHIMH TPaXTaHUH
MOKET 00J1a/1aTh COTJIACHO JIEUCTBYIOIIEMY 3aKOHOAATEeNbCTBY. OTHAKO 7Sl TO-
ro, 4ToObI OCYIIECTBIISATH IPaKIaHCKHUE TIpaBa U 00SI3aHHOCTH, TPABOCIIOCOOHOE
JIUIO JOJDKHO MMETh Tak)Ke CIIOCOOHOCTh K IOPUIUYECKUA 3HAYMMBIM JCHCTBU-
SIM — JIE€CIIOCOOHOCTb.

B cootBerctBuu co cr. 21 I'K PO noxa rpaxaanckoil 1eecriocoO0HOCTbIO
MOHUMAETCSl CIIOCOOHOCTh TPaKJaHWHA CBOMMHU JIEUCTBUSMH MNPHOOpPETaTh U
OCYUIECTBJISATh TPAXIAHCKUE MpaBa, co34aBaTh Il ce0s rpakJaHCKUE O0s3aH-
HOCTH Y UCIIOJHSATD UX.

JleecnocOOHOCTh MPENCTABIAECT COOOW MHCTPYMEHT peaM3allu MpaBo-
CIIOCOOHOCTH U BO3HHMKAET B MOJIHOM O0OBEME C HACTYILJIEHUEM COBEPILECHHOJE-
THUS, T. €. IO JOCTHKEHUU BOCEMHA/IIIATUIIETHETO BO3pPACTa.

JleecriocoOHOCTh ClIEAyeT MOAPA3JEIsITh Ha COCTABISIOLIUE €€ CIEIKOC-
MOCOOHOCTh (CIIOCOOHOCTH CaMOCTOSITENIbHO TPHOOPETaTh W OCYIIECTBIATH
MpUHAJICKAIINE JIMILY TpaBa, COBEPIIATh CAENKH), a TaKXKe JCIMKTOCIOCO0-
HOCTh (CIOCOOHOCTh HECTH MMYIIECTBEHHYIO OTBETCTBEHHOCTh 32 MPUYMHEH-
HBII Bpen).

3aK0HOIATEIBLCTBOM MPEAYCMOTPEHO JCJICHUE JEeCIOCOOHOCTH Ha BUJIBI,
MCXOJIs1 U3 BO3pacTa rpakJaHuHa (PU3NUECKOTO JTUIA):

1. ITostHasi 1eecIOCOOHOCTb, BOZHUKAIONIAS C HACTYIIJICHUEM COBEPIICH-
HOJIETHUS, T. €. M0 JOCTUKEHUU BOCEMHAATUIIETHETO Bo3pacTa. OHa O3Ha4aer
COBEPIIECHHO CaMOCTOSITEJIbHYIO UMYIIIECTBEHHYIO OTBETCTBEHHOCTh I'PaK/IaHU-
Ha. [lo cTatbe 24 'K P® rpaxknanud oTBeUaeT o0 CBOUM 00s13aTENIbCTBAM BCEM
MPUHAJJICKAITIM €My UMYIIECTBOM, 32 UCKIIFOUEHUEM UMYIIECTBA, HA KOTOPOE
B COOTBETCTBHM C 3aKOHOM HE MOXET ObITh oOpaiieHo B3bickanue. [lepedeHp
UMYIIIECTBA TPaKJiaH, Ha KOTOPOE HE MOXKET OBITh 0OpaIeHo B3bICKAaHUE, yCTa-
HOBJIEH cT. 446 I'TIK PO.

! Tpumaes C. I1., Borauesa T. B., Cur 0. I1. ITocrareiinslii kommenTapwuii k ['pax-
naHckomy kojekcy Poccuiickoit deneparnu. Y. 1. Jloctynm M3 crpaB.-IpaBOBOW CHCTEMBbI
«KoncynprantlLirocy.
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CrenyeT OTMETHTh, YTO TPAXKIAHCKUM 3aKOHOAATEIBCTBOM B BHUJE HC-
KJIFOUECHUS YCTAHOBJIEH TMOPSIOK TNPUOOPETEHHs] TOJHOM JeecroCOOHOCTH
JI0 JOCTHXKEHUS Bo3pacTta 18 jer:

1) Korma 3aKOHOM JIONMYCKAeTCs BCTYIUICHHE B OpakK 10 HOCTH:KeHHS
18 ner, rpaxxaaHuH, HE JOCTUTIINI BOCEMHAIIATUIIETHETO BO3pacTa, npuoodpe-
TaeT JeeCrnocOOHOCTh B MIOJIHOM 00bEME CO BPEMEHH BCTYIUICHUSI B Opak. Bos-
MO>XHOCTh BCTYIUICHUS B Opak JHIIAMH, HE JOCTHTIIUMHU OpadyHOTO BO3pacTa
(18 ner) pernamentupoBana CK P®. [IpuoOpereHHast B pe3yibTare 3aKIF0UCHUS
Opaka 1eecriocOOHOCTh COXPAHSETCS B IMOJTHOM O0OBEME U B CIIydae pacTOpKe-
Husl Opaka a0 noctikenus 18 ner. [lpu npusHanuu Opaka HeAEHCTBUTEIbHBIM
CyJl MOXKET IPUHATH PelIeHUE 00 yTpaTe HECOBEPIUICHHOJIETHUM CYNPYTOM TOJI-
HOM J1eecriocOOHOCTH C MOMEHTA, OIIPEIEIIEMOT0 CyI0M;

2) B ciaydae 3MaHCUNAIMM, KOT/Ia HECOBEPIICHHOJETHHUH, TOCTUTIIUN
16 net, MOXKeT OBITh OOBSBIICH MOJHOCTHIO JI€ECIIOCOOHBIM, €CIU OH paboTaer
10 TPYAOBOMY JIOTOBOPY, B TOM YHCIIE€ [0 KOHTPAKTY, UM C COTJIAcUsl POJIUTE-
Jied, YCHIHOBUTEIEH WIIM MOIMEYUTEIIS 3aHUMAETCA MPEANPUHUMATEIBCKON es-
TeIbHOCTHI0. OOBSBIEHNE HECOBEPIICHHOJETHErO MOJHOCTHIO J1€eCIIOCOOHBIM
MPOU3BOJIUTCS O PEIICHUI0 OpraHa ONEKHW U IOIMEYUTENIbCTBA — C COTJIACHUS
000UX POJUTEIICH, YCHIHOBUTEIICH WIIM TIOTICUUTENS JIMOO MPU OTCYTCTBUU TaKO-
ro corjlacusi — Mo pemieHuto cyaa. Ponurtenu, yChIHOBUTENW U TMOMEUYUTEINb
HE HECYT OTBETCTBEHHOCTHU IO 00s13aTEJIbCTBAM SMAaHCUIIMPOBAHHOTO HECOBEP-
IIEHHOJIETHET0, B YACTHOCTHU MO 00s3aTeIbCTBaM, BO3HUKIIIUM BCJICICTBUE MPHU-
YUHEHHS UM Bpea.

Crnenyet oOpaTUTh BHUMaHUE Ha IOpUAUYECKHUE (PAKThI, CIyKaIlUe OCHO-
BaHUSIMU JIJIs1 BOSHUKHOBEHHUSI TOJTHOM JIEECTIOCOOHOCTHU JIMIIA, HE JIOCTHUTIIETO
coBepieHHoyeTrs. Eciau B mepBoM ciiydae MmoJiHasi 1eeCroCOOHOCTh BO3HUKAET
«aBTOMATHYECKN» TMPHU BCTYIUIEHUH B Opak, TO BO BTOPOM Cilydae ee mproope-
TEHHE CTaBUTCS B 3aBUCMMOCTb PEIICHUSI OpraHa OMEKU U MOINEUYUTENIbCTBA IPU
HAJIMYUU BOJIH (COTJIACHSI) 3aKOHHBIX MIPEICTaBUTENICH UJIH PELIEHUs Cya.

[TonHas neecrnocoOHOCTh TAaK)Ke€ O3HAYACT IMOJHBIA 00BEM MMYIIECTBEH-
HOM OTBETCTBEHHOCTH. B coorBeTcTBHM €O CT. 24 'K PO rpaxxnaHuH oTBeyaer
M0 CBOMM 00s53aTeIbCTBAM BCEM MPUHAIJICKAIIUM €My HUMYIIECTBOM, 3a HC-
KJIIFOYCHUEM HMYIIECTBa, HA KOTOPOE B COOTBETCTBHUU C 3aKOHOM HE MOXET
OBITH 0OpaIIEHO B3bICKAHUE.

2. OrpaHu4eHHasi 1eecrnoco0HOCTh HeCOBEPIIEHHOJIETHIUX B BO3pacTe
ot 14 no 18 Jer, 3akmroyaromascs B TOM, YTO HECOBEPIIICHHOJIETHUE B YKa3aH-
HOM BO3pacTe COBEPIIAIOT CAEIKH ¢ MUCbMEHHOTO COTJIACHUsI CBOMX 3aKOHHBIX
MPEJICTABUTENIEN — POJUTENEH, YCHIHOBUTEIEH WJIM TNONEYUTEN 3a HHXKEyKa-
3aHHBIMHU UCKITFOYEHUSIMH.

HecosepiienHosnetnue B Bo3pacte oT 14 g0 18 jer BmpaBe caMocCToOs-
TeJIbHO, 0€3 COTJIacus POUTENEH, YCHIHOBUTEICH U MOTICYNTEIIS:

1) pacmiopspkaThCsi CBOMMHE 3apa00TKOM, CTHIICHIMEH ¥ MHBIMU JI0XOaMH;
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2) OCYLIECTBIATH MpaBa aBTOpa MPOMU3BEICHUSI HAYKHU, JIUTEPATYPhl WU
HCKYCCTBA, U300pETEHUs WJIM MHOTO OXPaHSEMOIro 3aKOHOM pe3yjbTaTa CBOEH
WHTEIJJIEKTYaJIbHOW JIEATEIIbHOCTH;

3) B COOTBETCTBUU C 3aKOHOM BHOCHUTH BKJa/Ibl B KPEAUTHBIC OpraHMU3a-
AU U PACIIOPSKATHCS UMU;

4) coBepriaTh MEJIKHE OBITOBBIC W MHBIC CICIKH, IPETYCMOTPEHHBIE T1. 2
cT. 28 'K P® (cnenku manosieTHux oT 6 110 14 ner).

[To moctmkenun 16 JeT HECOBEPIICHHOJIETHUE TAK)KE BIpPaBe OBIThH diie-
HaMHU KOOIIEpAaTUBOB B COOTBETCTBHUH C 3aKOHAMU O KoomnepatuBax. Crelnka, co-
BEpIICHHAS TaKUM HECOBEPIICHHOJICTHUM, JIEUCTBUTENIbHA TaKKe MpPHU €€ Io-
CJICYIONIEM MHUCHbMEHHOM OJOOpPEHUH €ro POJMTENISIMH, YCHIHOBHTEISIMH WIIA
MONIEYUTETIEM.

Hanenenue HecoBepiieHHOJIETHUX B Bo3pacTe oT 14 mo 18 ner orpanu-
YEHHON JeeClOCOOHOCThIO, MOMHMO BBILICYIIOMSHYTON CIEIKOCIIOCOOHOCTH,
HOPOKIAET CaMOCTOSTENbHYIO JEIUKTOCIOCOOHOCTh. B coorBercTBUM C 1. 3
cT. 26 'K P® oHM caMOCTOSTENIBHO HECYT MUMYIIECTBEHHYIO OTBETCTBEHHOCTH
M0 BBILIEYKA3aHHBIM clenkaMm. Kpome Toro, 3a NpUYMHEHHBI UMH BPEl TaKUE
HECOBEPILIECHHOJETHUE HECYT CaMOCTOSITEIIbHYIO OTBETCTBEHHOCTh B COOTBET-
ctBuu co cT. 1074 'K PO.

[Ipy HanM4YMM TOCTATOYHBIX OCHOBAHUM CyJ IO XOJATalCTBY POAMTENEH,
YCHIHOBUTENEH WJIM MOMEUYUTEINS IMOO OpraHa OMEKU U MONEYUTEIHLCTBA MOKET
OTPAaHWYUTh WM JIMIIATH HECOBEPIICHHOJETHETO B Bo3pacTe oT 14 mo 18 ner
IpaBa CaMOCTOSITEIbHO PacHoOpsKaThCsl CBOMMH 3apa0OTKOM, CTUIEHANEH WK
UHBIMHU JIOXOJaMH, 3a UCKJIIOYEHHEM CIydyaeB MPUOOPETEHUs UM IOJIHOU Jee-
CIIOCOOHOCTH.

3. leecmocoOHOCTD (HexeecnocOOHOCTh) MaJI0JIeTHUX OT 6 10 14 JieT.

Ecnu netu 1o 6 JeT SBISAIOTCS MOJHOCTHIO HENEECTIOCOOHBIMU, TO B OT-
HOIIICHWH JIETEH B Bo3pacTe OT 6 10 14 jeT 3aKOHOM yCTaHaBJIMUBAETCS OMpee-
JIeHHbIN 00BEM JeeCcrIOCOOHOCTH, COCTOSIIIMN JIUIIb U3 CAECTKOCIIOCOOHOCTH, Jie-
JMKTOCTIOCOOHOCTHIO MAJIOJIETHHE HE HaJeleHbl. FIMyIIeCTBEeHHYIO OTBETCTBEH-
HOCTb IO CJIeJIKaM MAaJIOJIETHEr0, B TOM YHUCJE IO CAEJIKAaM, COBEPIIEHHBIM UM
CaMOCTOATENIbHO, HECYT €ro POJMUTENHU, YCHIHOBUTEIN WM ONEKYHbI, €CIH HE
JOKaXYT, YTO 00s13aTENBCTBO ObLIO HAPYUIEHO HE MO MX BHHE. DTH JIULA B CO-
OTBETCTBHUU C 3aKOHOM TaK>K€ OTBEUAIOT 3a BPEJl, MPUUNHEHHBIA MAJIOJIECTHUMH.

Masnoneraue ot 6 10 14 et BopaBe caMOCTOSATEILHO COBEPIIATD:

1) Menkue OBITOBBIC CHEIKH (3aKOHOJATEIIBCTBO HE COJCPIKUT OIpeere-
HUSI MEJIKOM OBITOBOM CIIENIKM, U JAHHOE MOHSTHE HOCUT OIEHOYHBIN XapakTep.
B kax10M OT/AEIBHO B3SITOM ClIy4ae CyIbH, PYKOBOJICTBYSICh 0OCTOATEIHCTBAMHU
Jiena ¥ COOCTBEHHBIM YOEKICHUEM, MPUHUMAIOT PEIICHUE O TOM, SIBJISICTCS JIH
C/IelIKa MEJIKON OBITOBOI. B KauecTBe OCHOBHBIX MPU3HAKOB MEIKOW OBITOBOU
CHEJIKU MO CYIIECTBYIOIIECH MPAKTUKE MPU3HAIOTCSA HAMPABICHHOCTh CACIKUA Ha
yIOBJIETBOPEHUE JIMYHBIX OBITOBBIX MOTPEOHOCTEH, COOTBETCTBHE XapaKTepa
CHENKH (PU3NIEeCKOMY, TyXOBHOMY WJIM COIMATILHOMY Pa3BUTHIO JIUIA, CPABHU-
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TEJIbHO HEBBICOKASI CTOMMOCTH MpeAMeTa CAENKU. TakuM 00pa3oM, OCHOBHBIMU
KPUTEPUSIMU MPU OTHECEHUU CIEJIOK K MEJIKMM OBITOBBIM SIBIISIFOTCS LIETU €€ 3a-
KJIFOUCHUS U CyMMa CIEJIKU;

2) CIeTIKY, HAIIPABJICHHBIC HAa 0€3BO3ME3THOE MOJMYUCHUE BBITO/IbI, HE Tpe-
OyrolIMe HOTaPUATLHOTO YAOCTOBEPEHHUS JTMO0 roCyAapCTBEHHOM perucTpaluy;

3) CeNKu MO PACIOPSHKCHUIO CPEACTBAMH, MPEIOCTABICHHBIMH 3aKOH-
HBIM IPEICTaBUTENIEM WMJIM C COIJIACHS MOCIEAHEr0 TPETHUM JHMLOM IS OIpe-
JICJICHHOM LIeTN WK 17151 CBOOOHOTO PaCIOpsKEHUSI.

Bo Bcex ocTanbHBIX MPAaBOOTHOLIEHUSAX OT MMEHU MAJIOJIETHUX BBICTYIIA-
10T UX 3aKOHHBIE NIPEICTaBUTEIIN.

OnHuM W3 OCHOBHBIX CPEACTB MHIMBHIyaIH3alUU IPaXkIaH B IPaKIaH-
CKUX MPAaBOOTHOILICHUSX SBJSETCA UMs, BKIItoUaroliee GamMuinio u coOOCTBEHHO
UMs, a TAKXKE OTUYECTBO, €CIIM MHOE HE BBITEKAET U3 3aKOHA WJIM HAIMOHAIBHOTO
oOpryast. [lToMuMo MMeEHH B ciyyasix U B MOPSIZIKE, IPETyCMOTPEHHBIX 3aKOHOM,
Ipa)<1aHWH MOXET MCIO0JIb30BaTh ICEBJAOHUM (BBIMBILUIEHHOE UMs). B yacTtHO-
CTH, TaKasi BO3MOYKHOCTb JIOIIYCKAa€TCs IPU OCYILECTBICHUH IIpaB aBTOPOB IIPO-
U3BEJICHUH, UCTIOJHUTENEH, B paboTe *KypHAIUCTOB, IPU IPUMEHEHUU Mep Toc-
YIApCTBEHHOMW 3aILUTHI U JIp.

['paxxnanuH BIipaBe MEPEMEHUTHh CBOE MMsI B IMOPSJIKE, YCTAaHOBIEHHOM
®enepanbHbIM 3aKOHOM P® oT 15 HOos10psa 1997 r. Ne 143-D3 «O6 akrax rpax-
JAHCKOTO COCTOSHMS»!, IpH JOCTHXeHHU Bo3pacTa 14 net. Ilpu BeIOOpE COO-
CTBEHHO UMEHHM JOJDKHBI OBITh COOJIFOAEHBI CIEIYIONIE TPEOOBaHUs: 3ampelia-
€TCs 3aliUCh UMEHU peOEHKa, KOTOPOE COCTOUT M3 LHUPP, OyKBEHHO-LHU(PPOBBIX
0003HAaYEHUH, YNCITUTENbHBIX, CHMBOJIOB U HE SBJISIOIMIUXCSA OyKBaMHU 3HAKOB,
3a UCKJIFOUEHUEM 3HaKa «Jeucy, Win Ux 1000l KOMOUHAIMH, TUOO0 COACPKUT
OpaHHbIE CJIOBa, YKa3aHUS Ha PaHTH, JOHKHOCTH, TUTYJIBL.

IlepeMeHa rpaxIaHMHOM MMEHHU HE SIBJISIETCS OCHOBAHHMEM JUISl MpPEKpa-
IICHUS WM U3MEHEHUs ero ImpaB U 00A3aHHOCTEH, MPUOOPETEHHBIX O] MPeX-
HUM UMEHEM.

I'paxknanuH 00s3aH MPUHUMATh HEOOXOJIMMBIE MEPHI I YBEAOMIICHUS
CBOMX JIOJDKHUKOB M KPEIUTOPOB O MEPEMEHE CBOETO MMEHHM M HECET PUCK IO-
CJIE/ICTBH, BBI3BAHHBIX OTCYTCTBUEM Y 3TUX JHI] CBEJECHUN O MEPEMEHE €ro
UMEHU. ['paklaHuH, NepeMEHMUBIINI UMs, BIIpaBe TPeOOBaTh BHECEHUS 3a CBOU
CUYET COOTBETCTBYIOIIMX HM3MEHEHHH B JOKYMEHTHI, O(DOpPMIICHHBIE Ha €ro
MpEeKHEE UM,

WM, moslydeHHOE TpaKAaHMHOM IpH POXKIECHHUU, a TaKXKe IepeMeHa
MMEHHU TOJJIeKAT PErucTpalid B MOPSIKE, YCTAHOBICHHOM JUIsl PErHUCTpaldu
aKTOB I'PAKJAHCKOI'O COCTOSIHHMSL.

[Tpuobperenue npaB U 00A3aHHOCTEH MOJ MMEHEM JAPYroro Jihia He J10-
ITyCKaeTCs.

1 06 axTax rpaxmaHckoro cocTosHus : denepanbHblil 3akoH PD ot 15 Hos6ps 1997 T.
Ne 143-®3. Jloctyn u3 cripaB.-ipaBoBoi cuctembl «KoHcymbTanTILmrocy.
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Nwms pusmyeckoro Jiviia UM €ro rnceBIOHUM MOTYT ObITh UCIIOJIb30BaHbI
C COIUIACHS A3TOTO JIMLA JAPYTMMHU JIMIAMH B HX TBOPYECKON JEATEIIBHOCTH,
MPEANPUHUMATENHECKOW MM MHOM 3KOHOMUYECKOW JESATEIBHOCTH CIIOCOOaMH,
MCKIIIOYAIOIIMMH BBEJICHHUE B 3a0J1y)KI€HUE TPEThUX JIUIl OTHOCUTEIBHO TOX/Ie-
CTBa Tpak/aH, a TAKKE MCKIIOYAIONIMMH 3JI0yNOTpeOJIeHHe PaBOM B APYIHX
dbopmax.

Bpen, npuuMHEHHBIN TPaXXJaHUHY B PE3yJIbTATE HAPYLIEHHUs €ro Ipasa
Ha UM WIA IICEBJIOHUM, IOJICKUT BO3MEIICHUIO B COOTBETCTBUHA C HOPMaMH
['K P®. ITpu ncka)xeHMH UMEHU TpakJIaHUHA JHOO0 MPU MCIOJIb30BAHUH UMEHU
cnocob6aMu Wiu B popme, KOTOpbIE 3aTPAaruBaloT €ro YeCTh, yMaJSIOT JOCTOUH-
CTBO WJIM JEJIOBYIO PENYTAallMIO, TPaXXIaHUH BIpaBe TPEOOBATh OMPOBEPKEHHUS,
BO3MENICHUS MPUYMHEHHOIO €My BpE€Ha, a TAaKKEe KOMIICHCAlMM MOpPAaJbHOIO
Bpe/a.

Hapsany ¢ nmeHeM rpak1aHiH XapaKTepU3yeTCs MOJI0M, JaTOH U MECTOM
POXKICHMSI, HATMYUEM T'PaXXIaHCTBA, MECTOM YKUTEJIbCTBA U JAPYTUMHU CIOCO0a-
mu. Cpeau HUX oco0oe 3HaYEHHE MPUIACTCS MECTY JKUTENbCTBA T'PaXkIaHUHA,
OKa3bIBAIOIIEMY BO3JECHCTBHE HAa MHOXKECTBO MATEPHUAIBHBIX U IIPOLIECCYalIb-
HBIX OTHOILIEHUN. TaK, B 3aBUCUMOCTH OT MECTA KUTEIbCTBA IPAKIAHUHY MOXKET
BBIJIABATHCS 3€MEIBHBIN YYACTOK JUIsl HHAUBUAYAIBHOTO KAJIMITHOTO CTPOUTENb-
CTBA, ONPEAEIATHCS MOACYAHOCTD 10 TPAXKAAHCKO-TIPABOBBIM CIIOPaM U JIp.

B cootBerctBum co cr. 20 'K P®D MecTOM KHUTENHCTBA MPU3HAETCA MeE-
CTO, I/I€ TPAXKJAHUH IOCTOSHHO MJIM NMPEUMYIIECTBEHHO NpoXKuBaeT. ['paxna-
HUH, COOONIMBIIMI KpeAUTOpaM, a TakKe APYTHMM JHIaM CBEIEHUS 00 MHOM
MECTE CBOETO KHUTEIbCTBA, HECET PUCK BBI3BAHHBIX ITUM ITOCIIEACTBHM.

MecToM KUTENNbCTBA HECOBEPIIEHHOJIETHUX, HE JOCTUrIMX 14 ner, nium
IPAXKJIaH, HAXOMAIIMXCS MO OIEKOM, IIPU3HACTCS MECTO KUTEICTBA UX 3aKOH-
HBIX IIPEACTABUTEIICH — POAUTEIIEH, YCBIHOBUTEIIEU UIN ONIEKYHOB.

2. [Ipu3HaHue rpa:kIaHuHA HedeecoCOOHbIM.
OrpaHuyeHue /1eecrocOOHOCTH I'PaKIaAHUHA.
Oneka u noneunteabcTBo. [laTponax

B oTiaumume oT mpaBOCIOCOOHOCTH TpaxiaaH, KOTopas SIBJISIETCS CBOETO
pO/ia KOHCTaHTOM, MOCTOSIHHOW BEJIMUMHOM, KOTOpasi HE MOXET ObITh U3MEHEHA
C MOMEHTa €€ MPUOOPETEHHUs, HAJIMYKUE AEECIIOCOOHOCTH y TpaXKaH 00yCIIOBIIe-
HO HaJMYUEM Yy JIMIa BO3MOXXHOCTH (POPMHUPOBAThH COOCTBEHHYIO BOJIO (TMIOHHU-
MaTh 3HAYEHUE CBOUX JIEUCTBUNA U PYKOBOIUTH UMH). B CBSI3U C 3TUM 3aKOHOM
MPETYCMOTPEHBI CIlydau TMPHU3HAHUS TPaXKJaHWHA HEEeCIOCOOHBIM U OTpaHU-
YEHHO JI€€CTIOCOOHBIM.

I'paxxnaHnH, KOTOPBIM BCJIEACTBUE IMCUXUYECKOTO PACCTPOWCTBA HE MO-
JKET TMOHUMATh 3HAYCHHS CBOUX JCUCTBUIN WM PYKOBOJIUTH UMM, MOXKET OBITh
MpU3HAH CyJOM HeAeecHOCOOHBbIM B IMOPSJIKE, YCTAHOBICHHOM TPAXKIaHCKUM
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MPOIIECCYaAIbHBIM 3aKOHOAATENBCTBOM. Haa Takum rpakIaHMHOM yCTaHaBJIMBa-
€TCs OIeKa.

B kaudecTtBe OCHOBaHUS i1 NPHU3HAHUA TpaKJaHWHA HEJIEeCIIOCOOHBIM
m. 1 ct. 29 'K PO Ha3pIBaeT HaMUKW€ y HETO IMCUXMYECKOTO PacCTPOMCTBA,
BCJIEJICTBUE KOTOPOTO TAaKOW Ipa)KJaHWH HE MOYKET MOHMMAaTh 3HAYEHUSI CBOMX
NENUCTBUN (MHTEJUIEKTYAJIbHBIMA MPU3HAK) WIM PYKOBOJUTH UMH (BOJIEBOM IpH-
3HAK), T.€. YCTaHOBJICHHE HEIECECIIOCOOHOCTH BO3MOXXHO KakK TPH HaJUYHH
000MX MPU3HAKOB MICUXUYECKOTO PACCTPOMCTBA, TaK U TIPH HAJTUYHH OJHOTO U3
HUX. Pemenne o mpu3HaHWW TPaXTaHWHA HEIEECIOCOOHBIM MPUHUMACTCS CY-
JIOM TI0 pe3yJibTaTaM pacCMOTPEHHMSI COOTBETCTBYIOIIETO Jiea B MOPSIKE 0CO00-
ro MPOM3BOACTBA MPHU 00S13aTEILHOM HCCIICIOBAHUHU U OLICHKE B COBOKYIHOCTH
C APYTHMMH J0Ka3aTeIbCTBAMHU 3aKIIIOUECHUSI CYIeOHO-TICUXUATPUIECKOM IKCIIep-
TU3bI, KOTOPOU OIpEAeNaeTcs NCUXHUUECKOe COCTOSIHUE rpakaaHuHa (1. 4 4. 1
ct. 262, rin. 31 T'TIK PO)*,

Ha3naueHnne omekyHa MpPOU3BOJIUTCS OPTAaHOM OINEKH U MONEYUTEIHCTBA
B Mopsiake, mpeaycMoTpeHHoM 4. 2 cT. 285 I'TIK P®, nubo, ecnu Takoi rpax-
JAHWH TOMEIIEH MOJi HA/I30p B COOTBETCTBYIOLIYIO OpPraHU3AIMIO, HAPHUMED,
OKa3bIBAIOIIYI0 COLIMAIIbHBIE YCIYTH, — JJISI BO3JIO)KEHUSI HAa JAHHYIO OpraHu3a-
[AI0 UCTIOJNHEHUsI ONeKyHCKuxX oOsi3aHHOCTeH (1. 4 cT. 35 'K P®, 4. 5 ct. 11
depnepanbHOro 3akoHa PO ot 24 anpenst 2008 r. Ne 48-D3 «O06 omneke u nore-
upTenscTBe»? (nanee — O3 «O0 omeke M MonedynuTeNsCeTBe»). OneKa Hajl IPpak-
JlaHaMH, TPU3HAHHBIMU CYJIOM HEJI€ECIIOCOOHBIMHU, YCTAaHABIUBACTCS JIJIsl 3alIU-
ThI UX TIPaB U UHTEPECOB, C TEM UTOOBI OMIEKYHBI — JIUIIA, SBJISIOMIUECS MPECTa-
BUTEJISIMU TIOJIOTICUHBIX B CUJTy 3aKOHA, UMEJIM BO3MOXKHOCTb COBEpIIATH OT MX
MMEHHU U B UX MHTEpPEcax BCE HEOOXOIUMBIEC CIEIKU M BBHICTYNATh B 3aIIUTY UX
IpaB ¥ 3aKOHHBIX UHTEPECOB B JIIOOBIX OTHOIICHUSAX, B TOM YHCIie B cyaax (1. 2
ct. 29, m. 1 ct. 31 um 2cr. 32T'KPD, n. 1 ct. 2 mu. 2 cT. 15 O3 «OO6 oneke u
MTOIICYUTETIHLCTBEY).

OT uMeHu TpaxaaHrHa, MPU3HAHHOTO HEIEECTIOCOOHBIM, CACIIKH COBEp-
IIAET €ro ONEKYH, YUUTHIBAs MHEHHE TAKOTO IPaKIaHWHA, a MIPU HEBO3MOXKHO-
CTH YCTaHOBJICHUS €r0 MHEHHUS — C Y4ETOM MH(GOPMAIIMH O €T0 MPEANOYTECHUSX,
MOJIYYEHHOU OT pOJUTENEH TaKOro TPpaXKJaHWHA, €ro MPEKHUX ONMEKYHOB, UHBIX
JIUII, OKAa3bIBABIINX TAKOMY IpaXJIaHUHY YCIYTd U JTOOPOCOBECTHO UCIIOJHSB-
IIUX CBOU O0SI3aHHOCTH.

Crnenyer OTMETUTbh, UTO MPU3HAHUE JIUIA HEACECIIOCOOHBIM HE SIBJISIETCS
OKOHYATEIbHBIM «IPUTOBOpOM». [IpH pa3BUTUM CITOCOOHOCTH IpakIaHUHA, KO-
TOPBIM ObLT MPU3HAH HEAEECIOCOOHBIM, TOHUMATh 3HAYEHUE CBOUX JACHCTBUI

! Mo neny o mpoBepke KOHCTUTYHHOHHOCTH MYHKTOB | U 2 cTathby 29, MyHKTa 2 CTa-
teu 31 u ctateu 32 ['paxxmanckoro komekca Poccuiickoit denepanuui B CBA3U C KAIOOOM
rpaxnaanku M. b. Jlenosoii : moctaHosinenue KoncrurynuonHoro Cyna P® ot 27 utond
2012 r. Ne 15-I1. Jloctym u3 cripaB.-mipaBoBoii cuctembl «KoHcymbranTILrocy.

2 06 omeke M TOMEUMTENLCTBE : (helepaibHbIi 3akoH PD or 24 ampens 2008 r.
Ne 48-®3. [loctyn u3 cripaB.-ipaBoBoi cucteMbl «KoHcyabTanTILTrOCY.
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WU PYKOBOAUTH MMM JIMIIb MPU MOMOIIM JIPYTUX JIUIl CyJ MPHU3HAET TaKOIo
IpakJIaHMHA OTPAHUUYCHHO JIE€CTIOCOOHBIM B COOTBETCTBHH C 1I. 2 ¢cT. 30 'K PO,
a TP BOCCTAHOBJICHUHU CIIOCOOHOCTH TpaKJaHWHA, KOTOPHIA ObUT MpU3HAH HE-
JIeeCIIOCOOHBIM, TOHUMATh 3HAUYEHUE CBOUX JICMCTBUM WIIM PYKOBOJUTHh UMHU CY/I
MIPU3HAET ero jJeecrnocoOHbIM. Ha ocHOBaHMM pellleHus cyJla OTMEHSETCS yCcTa-
HOBJICHHAS HAJl TPAKJIAaHUHOM OIl€Ka U B CiIy4yae MPU3HAHUS TpakJIaHUHA Orpa-
HUYCHHO JIEECITOCOOHBIM YCTaHABIMBACTCS MTOMIEYUTETHCTRO.

[Topsimox mpu3HaHUS TPAKIAaHHMHA OTPAHUYEHHO eeCIOCOOHbIM YyCTa-
HoBJeH cT. 30 'K PO.

BrinensieTcs 1Ba BUa OCHOBaHMIA OTPaHUYCHUS JEECIIOCOOHOCTH:

1) B OTHOILIEHUM Tpa)KJaH, KOTOPhIE BCJIEACTBUE MPUCTPACTUS K azapT-
HBIM UTpaM, 3JI0YMOTPEOJICHUSI CIUPTHBIMU HANUTKAaMU WM HApPKOTHYECKUMHU
CPEICTBAMHM CTaBAT CBOIO CEMbIO B TSDKEJIOE MaTEPHAIBHOE MOJIOKEHHUE;

2) B OTHOIICHHMHM Tpa)KIaH, KOTOpPHIC BCIEICTBHE IICUXHYECKOTO pac-
CTPOMCTBA MOTYT ITOHMMATh 3HAYEHHWE CBOUX JCHCTBHM WU PYKOBOIAUTH UMU
JIUIIB TIPU TTIOMOIIM APYTHX JIHII.

['pak1aHrH, KOTOPBIN BCIEACTBUE MIPUCTPACTUS K a3apTHBIM UTpaM, 3J10-
yHOTpeOJICHUS] CHUPTHBIMU HAIIUTKaAaMU WM HApKOTUYECKUMHU CPEJCTBAMH CTa-
BUT CBOIO CEMBIO B TSKEJIO€ MaTEpUATIBLHOE IMOJ0KEHUE, MOKET ObITh OTpaHHU-
YEH CYJIOM B JI€ECIIOCOOHOCTH B MOPAJIKE, YCTAHOBIECHHOM TPaXXJaHCKUM IPO-
[ecCyaJbHbIM 3aKOHOJATENbCTBOM. Haa HUM ycTaHaBIMBaeTCA MONEYUTENb-
CTBO.

[Ton mpucTpacTueM K a3apTHBIM UTPaM, KOTOPOE MOMKET CIY>KUTh OCHO-
BaHMEM JUIsl OTPaHUYEHUS JI€ECIIOCOOHOCTH TPaKJIaHWHA, CIIEyeT MOHUMATH
MICUXOJIOTHYECKYIO0 3aBUCUMOCTb, KOTOpasi MOMUMO TPYIHOMNPEOI0JUMOTO BIIe-
YEHUS K WUIPE XapaKTePHU3YyeTCs pPaCCTPOMCTBAMU MOBEACHUS, MCUXUYECKOTO
3I0POBbS M CAMOUYBCTBHS TPakJaHWHA, MPOSBIISICTCS B IMaTOJOTHYECKOM BIIC-
YEHUU K a3apTHBIM UTpaM, IOTEPE UTPOBOTO KOHTPOJIS, a TAKXKE B MPOJIOIKH-
TEJIbHOM y4YaCTHH B a3apTHBIX UTPax BOMPEKH HACTYIUICHHUIO HEOJIAronpusSTHBIX
MOCJICACTBUM Il MaTepUAIbHOTO OJIAarOCOCTOSTHUS YWICHOB €TI0 CEMbH.

Hanmuuue y apyrux 4ieHOB ceMbH 3apa0OTKa WIIM MHBIX JI0XOJIOB HE SIB-
JII€TCSl OCHOBAHMEM JIJIsl OTKa3a B YJOBJIETBOPEHUHU 3asiBJICHUS 00 OrpaHUYECHUU
neecrnocoOHOCTH rpaxkaanuHa no 1. 1 cr. 30 I'K PO, ecnu OyaeT ycTaHOBIEHO,
YTO JAHHBIM Tpa)xKJaHWH 0053aH MO 3aKOHY COJAEpPKAaTh WICHOB CBOEH CEMBbH,
OJIHAKO BCJICICTBHE MPUCTPACTHS K a3apTHBIM UTpaM, 3JI0yNOTPEOICHUS CITUPT-
HBIMU HATUTKAMU WM HAPKOTUYECKUMH CPEACTBAMH HE OKa3bIBA€T UM HEOOXO-
JMMOW MaTepUAIbHOM MOMOIIHY JTUOO YJIEHBI €r0 CEMbHU BBIHYKICHBI MOJTHOCTHIO
WJIM 9aCTUYHO €T0 COJEP/KaTh .

PesynbraTomM mpUHSATHS CylIOM pelieHHs] 00 OTpaHUYCHUH JIEECTIOCOOHO-
CTH TpakJIaHWHA, KOTOPHIA BCJICACTBHE IMPUCTPACTHS K a3apTHBIM HIpaM, 3JI0-

1 O npumeHerNN cymaMu HEKOTOPBIX MOTOXKeHHI paszena | gacTu mepsoit I'paxnan-
ckoro kojnekca Poccuiickont @enepanuu : nocraHosinenue [lnenyma BepxosHoro Cyna P®
oT 23 utonda 2015 r. Ne 25. JToctyn u3 cnpaB.-npaBoBoi cuctemMbl «KoncynbTantlLirocy.

41



yIOTPeOJIEHUS] CIIUPTHBIMUA HANMUTKAMU WM HApPKOTHYECKUMH CPEICTBAMH CTa-
BUT CBOIO CEMBIO B TSDKEJIOE€ MaTepUAIbHOE ITOJI0XKEHHUE, SIBISIETCS CY/KEHUE Jiee-
CIOCOOHOCTH 10 TpaBa COBEpIIATh MEJKHE OBITOBBIE CHAEIKH, IO aHAJIOTUU
C JIEECTIOCOOHOCTHIO MaJIONIETHUX OT 6 10 14 ner. OgHAKO OTIMYUTENLHOW OCO-
OEHHOCTBIO JJAHHOT'O OIPAaHUYEHUS JEECHOCOOHOCTU SIBISETCS COXpPaHEHUE JIU-
IIOM TIOJTHOTO 00beMa JETUKTOCIIOCOOHOCTH — TaKOW TPakJJaHHUH CaMOCTOSTENb-
HO HECET MMYLIECTBEHHYIO OTBETCTBEHHOCTh 110 COBEPIICHHBIM MM CHACIIKaM U 3a
NpUYMHEHHBIA UM Bpea. [loneunTtens morydaeT U pacxoayeT 3apaboToK, IEHCHIO
¥ MHBIE JT0XO/bI TPAKIaHUHA, OTPAaHUYEHHOTO CYJIOM B J1I€€ClIOCOOHOCTH, B MHTE-
pecax MoI0NeyHoro B mopsike, npeaycMorpeHHoM cT. 37 'K PO.

I'paktanvH, KOTOPBIM BCIIEACTBUE NCUXUYECKOIO PACCTPOMCTBA MOKET
IIOHUMAaTh 3HAYCHHE CBOUX JACUCTBUM MM PYKOBOJWTH UMU JIMIIb IIPU ITOMOILHA
JOPYTUX JIUL, MOKET OBbITh OTPaHMYEH CYJOM B JI€ECIIOCOOHOCTH B MOPSIKE,
YCTaHOBJIEHHOM T'PaXJaHCKUM IIPOLECCYaIbHbIM 3aKOHOAATEIbCTBOM. Han HuM
YCTaHABJIMBAETCs MOIIEYUTEIILCTBO.

Takol rpak1aHuH COBEPILAET CIEIKU C MUCbMEHHOIO COIVIACHUS IONECYH-
TEJsl, 33 UCKIIFOUEHUEM PACTIOPSKEHUSI CBOUM 3apa0OTKOM, CTUIIEHINEN U UHBI-
MU J0XOJaMH, a TaKK€ MEJKHE ObITOBBIE CHIEIKU U MHBIE CAEIKU, IPETyCMOT-
pennsie m. 2 cT. 28 'K P® (cocTaBistonue o0beM J1€eclioCOOHOCTH MajoJeT-
HUX B Bo3pacte oT 6 10 14 ner). Cuenka, coBeplIeHHAs TaKUM TPaKJIaHUHOM,
JNEHUCTBUTEIbHA TAKXKE IIPH €€ MOCIEAYIOEM MMCbMEHHOM OJI00pEHHH €ro TO-
MIEYUTEIIEM.

Takke TOJNBKO ¢ MUCBMEHHOTO COTJIACUs MONEYUTENS TPakIaHUH, Orpa-
HUYEHHBIA Cy/IOM B JIEECIIOCOOHOCTH MO BBIIIEYKa3aHHOMY OCHOBAHHUIO, MOYKET
pacnopsKaThCsl BBIIUIAYMBAEMBIMU HAa HETO AJIMMEHTAMM, COLUAJILHON NIEHCUEH,
BO3MEIIEHUEM Bpeaa 3J0POBbI0 U B CBA3M CO CMEPTHIO KOPMUJIbLIA U MHBIMU
IIPEAOCTABIAEMBIMUA Ha €r0 COJAEPIKAaHUE BBIIUIATAMU C MHUCBbMEHHOIO COTIJIACHUs
IIOIICYUTEIIA.

[Ipyu HamuMKu AOCTATOYHBIX OCHOBAHUU CYJ IO XOAATAUCTBY MOMEUYUTENS
a100 opraHa ONEKH U MOMEUUTENbCTBA MOXKET OTPAaHUYUTh WM JIMIIUTH TaKOTO
rpaX<JJaHWHa MpaBa CaMOCTOSITENIbHO PaclopsbKaThCs CBOMM 3apabOTKOM, CTH-
MIEHJINEW U UHBIMU TOXOJIAMH.

['paxnanuH, 1eecnocoOHOCTh KOTOPOrO OrpaHUYEHA BCIIEACTBUE MCUXUYE-
CKOT'O PacCTpOMCTBA, CAMOCTOSITENIBHO HECET UMYILIECTBEHHYIO OTBETCTBEHHOCTb
O CIIEKaM, COBEPILIEHHBIM UM B €r0 00beMe JeeCIOCOOHOCTH. 3a MPUYMHEHHBIN
MM BpEJ] TAKOM IPakIaHUH HECET OTBETCTBEHHOCTH B COOTBETCTBUU C I 'K PO.

Ecnu ocHOBaHMS, B CHIIy KOTOPBIX TPaklaHUH ObLJI OTpPaHUYEH B JIEECHO-
COOHOCTH, OTHAJU, CyJl OTMEHSIET OrpaHUYEHUE ero aeecrnocooHocTtu. Ha ocHo-
BaHWM PELIEHUS CyJa OTMEHSETCS YCTAaHOBJIEHHOE HAJl IPakKJIaHWUHOM IIOIEYH-
TEJIbCTBO.

Ecnn neuxnueckoe COCTOSIHME TPaKIaHWHA, KOTOPBIA BCIIEACTBUE IICH-
XMUYECKOTO pacCTpONCTBA ObLT OrpaHUYEH B J1€€CIIOCOOHOCTH, U3BMEHUIIOCH, CY/
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MPU3HAET €ro HeJeeCOCOOHBIM B cOOTBETCTBUH CO CT. 29 'K P® unu ormensier
OTpaHUYEHHE €T0 J1eeCIIOCOOHOCTH.

Kax 6b1710 cka3aHO BbIllIE, B OTHOLIEHUU HEAECECIOCOOHBIX U OIpAHUYCH-
HO J1€eCrOCOOHBIX JIUIL (B TOM YHMCJIE MPU3HAHHBIX TAaKOBBIMU CYJIOM) YCTaHaB-
JIMBAETCSI COOTBETCTBEHHO ONEKA M MONEeYUTeJabCTBO. OCHOBHOH LIEJIBIO ONEKU
U TIOIEYUTENBCTBA SBJIAECTCS 3AIMTA MPAaB U MHTEPECOB HEAEECHOCOOHBIX WA
HE MOJHOCTBIO JEECHOCOOHBIX rpaxkaaH. Oneka W NMONeYuTeIbCTBO Hall HECO-
BEPLICHHOJIETHUMH YCTAaHABIIMBAETCS TAK)KE B LIESAX UX BOCHUTAaHUA. ONEKYHBI
U TONEYUTEM MMEIOT MPaBO BBICTYNATh B 3alMTY IPaB U WHTEPECOB CBOUX
MOJIOTNIEYHBIX B OTHONICHHSIX C JIFOOBIMHU JIUIIAaMH, B TOM YHCJIE B Cyaax, 0e3 cre-
UAJIbHOrO MOJHOMOYUS (A0roBOpa, JOBEPEHHOCTH).

Orneka 1 NONEeYNTENBCTBO HAJl HECOBEPIIEHHOJIETHUMHU YCTaHABINBAIOTCS
IIPU OTCYTCTBUH Yy HUX POJIUTEIICH, YCBIHOBUTEIIEH, JINILICHUH CYyIOM POJIUTENEH
POIUTENBCKUX MPAB, @ TAKXKE B CIydasiX, KOI/la TaKWE TPa)KIaHe 110 UHBIM IIpU-
YMHAM OCTAJIUCh 0€3 POAUTENBCKOIO MOMEUYEHUs], B YaCTHOCTU KOTJIa POJAUTEIH
YKJIOHSIIOTCSL OT UX BOCIIMTAHUS JIUOO 3aIUThI UX MPAaB U UHTEPECOB.

IIpaBoBOE peryaupoBaHUE OIEKHM M IONEYUTENBCTBA OCYILIECTBISAETCS
nojioxkeHussMu 'K PO, CK PD, @3 «O0 oreke u IONCYUTENHCTBE» U MHBIMH
INPUHATBIMA B COOTBETCTBUH C HUM HOPMAaTHBHBIMH MPABOBBIMU aKTaMu PO.

Oneka ycTaHaBIMBAETCA HaJ MAJOJETHUMH, a TaKKe HaJl Tpa)kJaHaMH,
IPU3HAHHBIMU CYJIOM HEJIEeCIIOCOOHBIMU BCIIEICTBUE MICUXUYECKOIO PACCTPOM-
cTBa. ONEKyHBI SBJIAIOTCS MPEICTABUTEISIMU MOJIONEYHBIX B CUJTYy 3aKOHA U CO-
BEpLIAIOT OT UX UMEHU U B UX UHTEpPECaxX BCE HEOOXOIMMBIE CIEIKH.

[loneynTenbCTBO yCTAHABIMBAETCS HAJ HECOBEPIICHHOJETHUMHU B BO3-
pacte ot 14 no 18 ner, a Takxke HajJ rpakaaHaMy, OTPAHUYEHHBIMU CYJIOM B JIe-
eciocoOHocTH. [lomeunTenu narT corjiacue Ha COBEPIIEHUE TeX CIENIOK, KOTO-
pble TpaKJaHe, HaxXOAAIIMECs IOJ IONEYHUTEIbCTBOM, HE BIPABE COBEPIIATH
CaMOCTOSITEIIBHO.

[loneunTenn HECOBEPLICHHOJETHUX TIpaXkJaH W TpaxaaH, JAeecrnocoO-
HOCTb KOTOPBIX OTpPaHWYEHA BCJIEJICTBHE NCUXUYECKOIO PACCTPOMCTBA, OKa3bl-
BalOT NOJIONIEYHBIM COJIEHCTBHE B OCYILECTBICHUH UMHU CBOMX IIPaB U HCIIOJIHE-
HUU OOSI3aHHOCTEH, a TAaK)KE OXPaHAIT MX OT 3J0YHNOTPEOJICHHI CO CTOPOHBI
TpeThbux Jul. [IpaBooTHOIIEHNS B cepe ONEKH U MOMEUYUTEIbCTBA B KAUECTBE
OTJIEJbHBIX CYOBEKTOB BKJIIOYAIOT OPraHbl ONEKH U MOMEYUTENbCTBA.

B cootrBerctBrn co ct. 34 'K PO opraHamu ONekud M NONEYUTENHCTBA
SBJIIFOTCSL OpraHbl UCHOJHUTEIBHON BiacTH cyobekta PD. Opranamu oneku u
MOMNEYUTENHCTBA SABJISIFOTCS TAK)KE OpraHbl MECTHOTO CAaMOYIIPaBJICHUS B CiIyvae,
€clii 3aKOHOM cyObekTa PD oHu HazieneHbl MOJHOMOYMSIMH 1O ONEKe U IoIe-
YUTEJILCTBY B COOTBETCTBUU C (peiepaibHBIMU 3aKOHAMH.

Bormpocsl opraau3anuy M J€AT€IbHOCTH OPraHOB ONEKH U NONEYNUTENb-
CTBa IO OCYIIECTBJICHUIO ONEKH U MOMNEYHUTENbCTBA HAJ IETbMH, OCTABIIUMUCS
6e3 nmoneuenus poaurenei, onpeaenstorcs ['K PO, CK PO, denepanbapiM 3a-
KOHOM P® ot 6 oxTs16pst 1999 1. Ne 184-D3 «OO6 o0mux mpUHIUIIAX OpPTaHU3a-
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MU 3aKOHOJIATENIbHBIX (IIPECTABUTENBHBIX) U UCIIOJTHUTEIBHBIX OPTraHOB TOCY-
JIApCTBEHHOM BiacTu cyObekToB Poccuiickoit qbenepauﬂﬂ»l, ®denepanbHbIM 3a-
KOHOM P® ot 6 oxTs16pst 2003 1. Ne 131-D3 «O06 o6mux npuHIKIAX OpraHU3a-
IIMM MECTHOTO caMoynpasieHusi B Poccuiickoit ®enepaiyn»?, uHBIMH (ee-
paJbHBIMU 3aKOHAMH M 3aKOHAMU CYOBEKTOB PD.

3akoHOaTEIbHBIC TPEOOBAHMS K ONEKYHAM U MOTICYUTEIISIM 3aKTF0YAr0T-
Ci B TOM, YTO ONEKYHAMHU M MONEYUTEIIIMU MOTYT HAa3HAYATHCA TOJIBKO COBEpP-
HICHHOJIETHUE JieeclIOCOOHbBIE Tpaxkaane. KpoMe Toro, He MOTyT ObITh Ha3Haue-
Hbl ONEKYHAaMU M TONEYUTEISIMU TPakKJaHe, JIMIICHHbIE POJUTEIIbCKUX IPaB,
a TAKXKe Tpa)XJaHe, UMEIOIME HA MOMEHT YCTAaHOBJICHUS ONEKH WM IOIEYH-
TEJIbCTBA CYAUMOCTh 3a YMBIIUIEHHOE MPECTYIUICHUE NMPOTUB KU3HU WU 3]10-
POBBS FpakKIaH.

OrneKyH WIH TMOIEYUTENIb MOXKET ObITh Ha3HAUEH TOJIBKO C €r0 COTJIacHsl.
[Tpu 5TOM JOJKHBI YUYUTHIBATHCS €T0 HPAaBCTBEHHBIC U MHBIC JIMUHbIC KAYECTBA,
CIIOCOOHOCTh K BBITIOJTHCHUIO OO0S3aHHOCTEH ONEKyHa WMJIM IMONEYUTENs, OTHO-
IICHMS, CYIIECTBYIOIIME MEXY HUM U JIMIIOM, HY>KJIAIOIUMCS B OTIEKE WJIU T10-
MIEYUTENLCTBE, @ €CJIU 3TO BO3MOXKHO — 1 JK€JIaHUE I10J0IIEYHOTO.

HeneecnocoOHBIM MM HE TOJHOCTBIO JEECIOCOOHBIM TpaKaaHam, II0-
MEILEHHBIM IO/ HaJ130p B 00Opa3oBaTe/IbHbIE OPraHU3AlNKN, MEIUIIMHCKUE OpTra-
HU3ALMK1, OPTAHU3AIMH, OKa3bIBAIOIINE COLIUAIIBHBIC YCIYTH, WIIKM UHBIE OPTaHU-
3allid, B TOM YHWCJIE OpraHU3aluu JJIsl IeTe-CUpOT U JeTel, ocTaBImxcs 0e3
MIOTNICUYCHUSI POAUTEIICH, ONIEKYHbI WJIM MONEYUTENN HE Ha3HadaroTcs. McnonHe-
HUE 00sI3aHHOCTEM OMEKYHOB WJIM MOTICYUTENICH BO3JIaracTcsi Ha yKa3aHHbIE Op-
ranuzanuu. OCoOOCHHOCTBIO AESATEILHOCTH MO OCYIIECTBICHHUIO ONEKU U TOoTe-
YUTEILCTBA SBJISACTCS €€ Oe3BO3ME3JHBbIN XapakTep. Bo3Mme3mHbIM XapakTep
JTAaHHOM JESATEIbHOCTH B Ka4€CTBE UCKJIFOUCHHUS MIPETyCMaTPUBACTCS 3aKOHOM.

[Topsimox yrpaBlIeHHS UMYIIIECTBOM TofonedHoro onpeaensercs O3 «O6
OIIEKE U MOIICYUTEIILCTBEY.

OrnekyH, TOMEYUTEeNb, UX CYNPYTH U OJM3KUE POJACTBEHHHKH HE BIIPaBe
COBEpIIIATh CJICJIKM C TOJOMNEYHBIM, 3a HCKIIOYEHHUEM Iepeaayd HMMYIIECTBa
MOJOTICYHOMY B KaueCTBE Japa WJIM B OC3BO3ME3IHOC ITOJIb30BAHHE, a TaKKe
MPEACTABIATh MOJONEUHOrO MPU 3aKIIOUCHHUH CIECIOK WM BEACHUU CYIEOHBIX
JIeJT MEXKy TIOJIONIEYHBIM U CYTIPYTOM OINEKYHa WJIU MONEYUTENS U UX OJIM3KUMHU
POACTBEHHUKAMM.

OrnekyH pacnopskaeTcss UMYIIECTBOM Ipak/IaHWHA, TPU3HAHHOTO HEJee-
CIIOCOOHBIM, OCHOBBIBASICh Ha MHEHUHW MOJOINEYHOro, a MPU HEBO3MOXKHOCTHU

1 06 06mux MpUHIHMIAX OpPraHW3aAINK 3aKOHOAATENbHBIX (IIPEICTABUTENBHEIX) U HC-
MOJTHUTENBHBIX OPraHOB TOCYAApPCTBEHHOM BiacTu cyObekToB Poccuiickoit deneparui : de-
nepanbHblid 3aKk0oH PO o1 6 okTsa6psa 1999 r. Ne 183-D3. Jloctyn u3 cripaB.-paBOBOM CUCTe-
Mbl «KoHcynbTanTlmrocy.

2 06 06X MPUHIMIIAX OPTaHM3AIMK MECTHOTO CaMoympasieHus B Poccuiickoii de-
nepaiuu : QgenepanbHbiii 3akoH PD ot 6 okTsa6ps 2003 r. Ne 131-®3. Jloctyn u3 crpas.-
npaBoBoil cuctemsl «KoHcynbranTlIimrocy.
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YCTaHOBJIEHMSI €70 MHEHHS — C YYETOM MH(OPMALMU O €ro MpeArnovYTeHUsX, Mo-
JYYEHHOM OT POJUTENEN TaKOro rpakJaHHWHA, €ro IPEKHHUX OINEKYHOB, MHBIX
JIMLI, OKa3bIBaBIIMX TAaKOMY I'Pa)XJIaHUHY YCIYTU U JOOPOCOBECTHO HCIOJHSB-
IIMX CBOM 00SI3aHHOCTH.

B kauectBe 0c000i1 (POpMBI OCYIIECTBICHUSI PABOMOYUI IpPEICTaBUTE-
JIEW OIIEKYHOM U IIOIIEYUTENIEM B OTHOIIIEHUN UMYILECTBA MMOJONEYHOTO SBIISIET-
CSl MHCTUTYT JOBEPUTEIBHOIO YIIPABIICHHUS.

[Ipu HEOOXOAMMOCTH MOCTOSHHOTO YIPABJICHHS HEABUKUMBIM U LIEHHBIM
JNBUKMMBIM HMMYILECTBOM IOAOIEYHOTO OpraH ONEKH M IMONEYUTENIbCTBA 3a-
KJIFOYAET C yHPABJIAIOLIMM, ONPEAEICHHBIM 3TUM OPraHOM, JOTOBOP O JOBEpPHU-
TEJIbHOM YIIPABJIICHUU TaKUM MMYIIECTBOM. B 3TOM ciydyae ONEKyH WiIM mome-
YUTEJIb COXPAHAET CBOM ITOJIHOMOYHMS B OTHOLIEHUHU TOI'O MMYIIECTBA MOI0IEY-
HOT'0, KOTOPOE HE NEPEAAHO B TOBEPUTEIILHOE YIIPABIICHHUE.

IIpu ocymiecTBICHUH YIIPABISAIOMKUM [IPABOMOYHMN 110 YIPABICHUIO HMY-
LIECTBOM ITOJIONIEYHOTO HA YHPABJISIIOLIETO PACIpPOCTPAHSETCA JIEUCTBHE Ipa-
BWJI, TpEeAyCMOTpeHHBIX 1. 2 U 3 cT. 37 'K PO.

JIOBEpUTENBHOE YIIPABICHUE MMYIIECTBOM IOJONEYHOIO MPEKpALIAcTCs
II0 OCHOBAHMSIM, NPEIYCMOTPEHHBIM 3aKOHOM Ui MPEKpPALICHUS JOroBOpa
O TOBEPUTEJIBHOM yIpaBieHuu umyniectBom (ct. 1024 'K P®D), a Takxke B ciy-
yasx MNPEeKpalleHUsl ONEKU U MONEUYUTENbCTBA.

3aKOHO/IaTEBLCTBOM MPEAYCMOTPEHBI CIIy4an OCBOOOXKIECHHUS M OTCTpa-
HEHUsI ONEKYHOB W IONEYUTENECH OT UCHOJHEHHUS MMHU CBOMX OOS3aHHOCTEH.
OpraH oneku 1 NONeYnuTEIbCTBA OCBOOOKIAET ONEKyHA WM MOMEYUTENS OT UC-
MOJIHEHUSI UM CBOMX OOS3aHHOCTEHW B CIy4asx BO3BPAILEHUS HECOBEPLIEHHO-
JIETHETO €r0 POJUTENSM WM €r0 YCHIHOBIJICHHS.

[Tpu momerieHUM MOJAONEYHOTO MO Ha/A30p B 00pa30BaTENIbHYIO OpraHu-
3alMI0, MEIULIUHCKYI0 OPraHHU3al{I0, OPraHU3aLUI0, OKa3bIBAIOILYI0 COLHANIb-
HBIE YCIYTW, WU WHYK OPraHHU3alUI0, B TOM YHCIE OPraHu3aluio Ui AeTei-
CUPOT U JIeTel, OCTaBIIMXCS 0e3 MOoMeUueHus] poAUTENCH, OpraH ONeKu U IMoIe-
YUTEJIHCTBA OCBOOOXJAET paHEe HA3HAYEHHOIO OMNEKyHa WM IONEeYUTENs
OT UCIIOJTHEHUS] UMU CBOMX OOS3aHHOCTEH, €CJIM 3TO HEe MPOTUBOPEUUT MHTEpE-
caM IOJONEYHOTO.

CamocTosITeNIbHBIM OCHOBAaHUEM OCBOOOXKJICHHUS OMNEKYyHA, MOMEYUTENs
OT WCIIOJIHEHUS CBOMX O0SI3aHHOCTEH SBJISIETCS UX MPOChOAa.

OnekyH WM MONEYUTENIb MOKET ObITh OCBOOOXKIEH OT UCIOJHEHUS CBO-
UX 0053aHHOCTEN MO WHHULIMATHBE OpraHa OMEKH M IOIMEYUTENbCTBA B Clydae
BO3HMKHOBEHUSI MPOTUBOPEUUN MEXAY MHTEpECaMHu MOAONEYHOTO U MHTEpeca-
MU ONEKyHa WJIH ITONEYUTEIIS, B TOM YHCIIE BPEMEHHO.

B cinydasx HeHaaJIekallero BBITOJHEHHSI ONEKYHOM WM MOIEYUTEIEM
JeKaluMX Ha HeM OOS3aHHOCTEH, B TOM YHKCJE MPU HCIOIb30BAHUM MM OIIEKH
WIM NONEYUTENBCTBA B KOPBICTHBIX LEISAX WIM IPH OCTABJICHHH IOJONEYHOIO
0e3 Haa30pa U HEOOXOAMMOM MOMOIIM, OPTaH OMEKU U MONEYUTEIHCTBA MOXKET
OTCTPAHUTh ONEKYyHA WJIM TOMEYUTENI OT HCIOJIHEHUS 3TUX OO0S3aHHOCTEH U
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NPUHATH HEOOXOAUMBbIE Mephbl Jii TPUBJICUEHUS BUHOBHOTO TpakIaHUHA
K YCTaHOBJICHHOW 3aKOHOM OTBETCTBEHHOCTH (CT. 26 ®3 «O0 omeke U none4u-
TEIIbCTBE).

Orneka ¥ NMONEYUTENBCTBO HAJl COBEPIICHHOJIETHUMU TpakJAaHaMU Mpe-
KpAILIalOTCS B CIy4YasX BBIHECEHHS CYJIOM PELICHUS O MPU3HAHUU MOJIOIEYHOIO
JIEECIIOCOOHBIM WJIM OTMEHBI OTPAHUYCHHUHA €ro JEECIIOCOOHOCTH 0 3asBIICHUIO
OTEKYyHAa, MONEYUTENS WU OpraHa ONEKH U MONEUYUTENbCTBA.

[To mocTmkeHuu MalloNETHUM IMOJONEYHbIM 14 JIeT orneka HaJl HUM Ipe-
KpalllaeTcsi, a TPaKIaHNH, OCYIIECTBIISIBIINN 00SA3aHHOCTH ONEKYHA, CTAHOBUTCS
MIOTICUNTENIEM HECOBEPIICHHOJIETHETO 0€3 JOMOIHUTEIHHOTO PEIICHUS 00 3TOM.

[ToneunTenbCTBO HaJ HECOBEPIICHHOJIETHUM TIpEeKparaercs 6e3 ocoboro
pELIEHHUS TT0 TOCTUKEHUHN HECOBEPLICHHOJIETHUM MOJOIEYHBIM 18 JIeT, a Takxke
IIpY BCTYIUIEHUH €T0 B Opak U B JPYTUX CIIydasiX MPUOOpPETEeHUs UM TIOJIHOM Je-
€CIOCOOHOCTH JI0 TOCTUXKEHUS coBepiieHHoneTHs (1. 2 1. 21 u ct. 27 'K PO).

Oco06oit GpopMoit yuacTus B MPABOOTHOLIECHUAX C YYAaCTHEM COBEPIICHHO-
JIETHUX JEECIOCOOHBIX IpaXk/iaH, KOTOPBIE IO COCTOSIHUIO 3JI0POBBSI HE CIIOCO0-
HbI CaMOCTOATENIBHO OCYIIECTBIIATh U 3alMIIATh CBOM MIPaBa U UCHOJHATH CBOU
00S13aHHOCTH SIBJISICTCSI MATPOHAMK, KOTOPBI MOXKET ObITh YCTaHOBJIEH B COOT-
BeTcTBUU €O CT. 41 'K PD.

B Teuenne mecsiia co HS BBISBICHUS COBEPIICHHOJIETHEIO JEECIoco0-
HOTO TPaXKJJaHWHA, KOTOPBIA MO COCTOSTHUIO 3JJ0POBbSI HE MOXKET CaMOCTOSATEIIb-
HO OCYILECTBJISITh W 3allUIIaTh CBOU MpPaBa U HCIOJHATh CBOM OOSI3aHHOCTH,
€My Ha3HA4YaeTCs OPraHOM OIEKUW U TMOIMEUUTENIbCTBA MOMOITHUK. [loMoniHuk
MOXET ObITh HA3HAYEH C €0 COrjiacus B MUCbMEHHOUN opMe, a TaKkKe C coria-
CHUsl B TUCbMEHHOM (popMe rpak/iaHuHa, HaJl KOTOPHIM YCTAHABJIMBAETCS MMAaTPO-
Hax. PaboTHUK opraHu3aiuu, OCYyIIECTBISIONICH COIMAIbHOE OOCTYKHBAHHE
COBEPIIIEHHOJIETHETO JEECIIOCOOHOTO Tpa)xAaHNHA, HYKJIAIOIIErocs] B YCTaHOB-
JICHUW HaJ HUM MaTpOHaka, HE MOXKET ObITh HA3HAYEH MOMOIIHUKOM TaKOTO
rpakJ1aHUHA.

[ToMOIIHUK COBEPIIIEHHOJETHETO JIEECIIOCOOHOTO TpakIaHNHA COBEpIIA-
€T JEUCTBUS B HHTEpecax TIpaXIaHWHA, HAXOJAIIETOCS MOJ IMaTPOHAXKEM,
Ha OCHOBAHMM 3aKJIIOUYa€MbIX C ATHUM JIMIIOM JOTOBOpa MOpPYYEHHs, JTOroBOpa
JIOBEPUTEILHOTO YIIPABJICHHSI UMYIIIECTBOM WJIM MHOTO JIOTOBOPA.

Opran omneku U MOMEUUTENILCTBA 00513aH OCYIIECTBIIATH KOHTPOJIb 3a HC-
MOJTHEHUEM TMOMOITHUKOM COBEPIICHHOJIETHETO JAEECIOCOOHOr0 Trpa)KaaHWHA
CBOMX 00513aHHOCTEH M M3BEIIaTh HAXOASAIIEr0Cs MO MaTPOHAXKEM IpaKJaHuHA
O HapyUIEHUSIX, JOMYIICHHBIX €r0 MOMOIIHUKOM U SBIISIOMIUXCS OCHOBaHUEM
JUISL pACTOPKEHUSI 3aKJIFOUEHHBIX MEKy HUMU JOTOBOpa MOPYUYEHUS, 10rOBOpa
JIOBEPUTEIBLHOTO YIIPABJICHHS] UMYIIIECTBOM WJIM KHOTO JIOTOBOPA.

[TaTpoHak HajJ COBEPIIEHHOJIETHUM JI€€CIIOCOOHBIM TPAKIAHUHOM TIpe-
KpalllaeTcsl B CBSI3U C MPEKpAIIEHUEM JIOrOBOpa MOPYUYEHHUs], JOTOBOpa JI0BEPH-
TEJILHOTO YIPAaBJICHUS HMMYIIECTBOM WJIM HHOTO JIOTOBOpPA IO OCHOBAHUSIM,
MPEAYCMOTPEHHBIM 3aKOHOM WJIM JIOTOBOPOM.
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3. YuacTue rpaxxaaH B npeANpPUHUMATEIbCKOM 1eITeJIbHOCTH.
HecocTosiTessbHOCTH (0AHKPOTCTBO) rPaskIAaHUHA

[IpaBo 3aHUMaThCA MPEANPUHUMATEIBLCKOM JEATEILHOCTHIO (KaK U JIO-
00 Jpyrod He 3aIperieHHON 3aKOHOM ACSATEIbHOCTHIO) TapaHTUPYETCS BCEM
rpaxaanam Konctutynueit PO.

B HacTosmiee Bpems rpaxkaane UMEIOT MPaBO 3aHUMATHCS MPEINPUHUMA-
TEJILCKON JIeITeIBHOCTRI0 0€3 00pa30BaHUs OPUIAMYECKOIO JIMIAa ¢ MOMEHTA
rOCYJIapCTBEHHOM PETUCTPAIMM B KAaYECTBE WHAMBUIYAIBHOTO MpEeaIpUHUMA-
Tels MO0 0e3 TaKOW PEruCTpallii B KAYECTBE «CaMO3AHATHIX» B OTHOILICHHUH
OTJICJIbHBIX BUJIOB MPEANIPUHUMATEIHCKON JEATCIbHOCTH.

B uactHocTH, B 4. 6 cT. 2 cooTBeTcTBUM ¢ DenepanbHbIM 3akOHOM PD
ot 27 Hos10pst 2018 1. Ne 422-D3 «O npoBeIeHUN SKCIEPUMEHTA 110 YCTaHOBJIE-
HUIO CIICIHAIIBHOTO HAJIOTOBOro pekuMma ,,Hamor Ha mpodeccroHalbHBINA J10-
xoa‘“»!, (U3MYecKue JIULA IIPU IPUMEHEHUH CIIENUAAIBHOTO HAJIOTOBOTO PEXKH-
Ma BIpaBe BECTH BHUJbI JCATEILHOCTH, JOXOJbI OT KOTOPHIX 00JIaratoTcsl Hajo-
rOM Ha npodeccuoHaNbHBIN J10X0, 0€3 TOCYIapCTBEHHOW PErHCTpaIliy B Kade-
CTBE MHIWBHAYAJIbHBIX MPEANPUHUMATENCH, 32 UCKIIOUCHUEM BHUIOB JICATCIIb-
HOCTH, BEJICHHE KOTOPBIX TPeOyeT 00s13aTeIbHOM PETUCTpAIlMM B KAYeCTBE MH-
JTUBHUIYAJILHOTO MPEANPUHUMATENS B COOTBETCTBUU C (efiepaibHbIMU 3aKOHA-
MU, PETYIUPYIOIUMH BEJEHUE COOTBETCTBYIOIIUX BUJIOB JEATCIBHOCTH.

Kak mpaBuio, k BuIaM JeATeILHOCTH, KOTOPBIC MOAMAJAOT MO CIEIH-
aTbHBIM HAJIOTOBBIN pekuM «Hasor Ha mpodeccruoHaIbHBIN JOXOM» OTHOCATCS
yCIyrdl (PU3UIECKUM JIMIAM JIJIS JIMYHBIX, TOMAITHUX U APYTUX MOJ0OHBIX HYXKI.
DTO BO3MOXKHO IMPHU COOJIIOJICHUH YCTAaHOBJIICHHBIX OTPaHUYCHHM, B YaCTHOCTH,
UX JIOXOJbI B TCUCHHE KAJICHIAPHOTO I'ojia HEe JIOJDKHBI MpeBbImaTh 2,4 MIIH pyo.
JIns mpuMEHEHUs JaHHOTO CIICIHAIIBHOTO HAJIOTOBOTO PEKMMa HEOOXOIUMO
BCTaTh Ha yYeT B HAJJOTOBOM OpraHe B KaUueCTBE HAJIOTOILIATEIIbIITHKA.

CamocrosTenbHOM (POpMOI MTPEANPUHUMATETECKON IEATETEHOCTH TPaX-
JlaH, KOTOPYIO IpaXkJaHe BIpPaBE OCYIIECTBIIATh TaKXKe 0€3 perucTpaliu B Kaye-
CTBE WHIWBHIYaJbHOTO TMPEANPUHUMATENIS, SABISCTCS MPOU3BOJACTBEHHAS WIIU
WHas XO35SHUCTBEHHAs JISATEIIBHOCTh B 00JIACTH CEIBCKOr0 X03sicTBa 6e3 00pa-
30BaHUS OPUANYECKOTO JIMIIAa HA OCHOBE COTJIAIIEHUS O CO3IaHUHU KPECThSIHCKO-
ro ((pepMepckoro) xXo3suUcTBa, 3aKIFOUYEHHOTO0 B COOTBETCTBUM ¢ DenepaibHbIM
3akoHOM P® ot 11 urons 2003 1. Ne 74-®3 «O kpecTbsiHCKOM ((hepMepCKOM)
XO3SAHCTBEN?,

[Tpu 5TOM TI1aBOM KPECThsIHCKOTO ((pepMepCcKOro) xo3aicTBa MOKET ObITh
IpaXKJaHUH, 3aPETUCTPUPOBAHHBIA B KaU4e€CTBE WHIWBHUIYAJIHHOTO MPEIITPUHH-
MaTels.

1 O mpoBeneruy dKcTEpUMEnTa 10 YCTAHOBJIEHUIO CIIEINATFHOTO HATOTOBOTO PEXKH-
Mma «Hamor Ha npodeccroHanbHBINA 10X01» © penepanbHblil 3akoH PO ot 27 Hoa6psa 2018 r.
Ne 422-®3. JToctym u3 cripaB.-mipaBoBoii cuctembl «KoHcymbranTIIrocy.

2 O kpecThsHCKOM ((epMepckoM) Xo3sicTBe : (enepanbHblil 3akoH PD or 11 mions
2003 1. Ne 74-@3. JlocTym u3 cripaB.-paBoBoii cuctembl «KoHcymbranTILmrocy.
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B psne cinywaeB peanuzanus rpaxjaaHamMu MpaBa Ha OCYIIECTBICHUE
MPEANPUHUMATEIIBCKON JIEATEIIbHOCTH WJIM BCTYIUICHUSI B WHbBIE TPaXKIAHCKO-
MIPaBOBBIC OTHOIIECHUSI MOXKET MPUBECTU K CUTYyAIlMH, KOTOpas UMEHYETCSI HECO-
CTOSITEIIBHOCTBIO (0AaHKPOTCTBOM).

['paxxnanuH, KOTOPBIA HE CIOCOOEH yIOBIETBOPUTH TPEOOBAHMS KpEaH-
TOPOB MO JICHEKHBIM 00s3aTeIbCTBAM M (MJIM) HCIOIHUTH OOS3aHHOCTH IO
yIutaTe 00s3aTeNbHBIX IUIATEXEH, MOXKET OBITh MPU3HAH HECOCTOSTEIHHBIM
(6aHKPOTOM) IO PEIICHUIO ApOUTPAKHOTO CY/Ia.

OcHoBaHus1, MOPSJOK U TOCIEICTBUSL MPU3HAHUS apOUTPAKHBIM CYJIOM
rpaKJaHUHA HECOCTOSITEIBHBIM (0AHKPOTOM), OYEPEAHOCTH YJOBJICTBOPECHHUS
TpeOOBaHMI KPEIUTOPOB, MOPSIIOK MPUMEHEHHUS MPOIIEAYP B JIeJIe O HECOCTOsI-
TeNbHOCTU (0AHKPOTCTBE) TpaKJaHWHA YCTaHOBJEHBI B TI. 10 denepanbHOro
3akoHa PO ot 26 okts6ps 2002 1. Ne 127-D3 «O HecocToATeNbHOCTH (0aHKPOT-
ctee)»! (nanee — @3 «O HecocTOATENBHOCTH (GAHKPOTCTBE)»).

BBenenue nnctuTyTa 6aHKPOTCTBA (QPU3HUECKUX JIUIL POU3OILIO OTHOCHU-
TEJIbHO HEJIaBHO, B CBA3U ¢ 4eM [Inenymom BepxosHoro Cyna P® Ob110 U31aHO
nocta”oByieHue oT 13 okTsi0pst 2015 r. Ne 45 «O HEKOTOPBIX BOMpoOcax, CBsI3aH-
HBIX C BBEJICHHEM B JCHCTBUE MPOLEAYP, IPUMEHIEMBIX B JI€JIaX O HECOCTOSI-
TeabHOCTHU (6aHKpoTCcTBE) rpaxkaan»Z. C okTa6ps 2015 mo 2020 rr. 6aHKpOTaMH
ctayi moutd 300 ThIC. rpamzxaH3.

B cooTBeTcTBUM C AEUCTBYIOIIUM 3aKOHOAATEIHCTBOM OaHKPOTCTBOM
JOJDKHUKA-TPaK/IAHWHA TPU3HAETCS €ro HECMOCOOHOCTh B IOJIHOM 00beMe
YAOBJIETBOPUTh TPEeOOBAaHMUS KPEAUTOPOB MO JACHEKHBIM 00s3aTEILCTBAM,
a TAK)KE€ MCIOJHUTH OOS3aHHOCTh IO YyIUIaTe OO0sA3aTEIbHBIX IUIATEXKEH, Mpu-
3HaHHAs apOUTPAKHBIM CYJOM JIMOO HACTYNUBIIAs B pe3yJibTaTe 3aBEpILICHUS
IPOLIETypbl BHECYA€OHOTO OAHKPOTCTBA I'PaXKAaHUHA.

Takum oOpa3zoM, mpu3HAHUE TpakIaHWHA OAHKPOTOM BO3MOXXHO B CY-
neOHOM TMOPSIKE, a TaK)Ke MyTeM BHECYAeOHOU mpoleayphl. YCJIOBUS MPU3HA-
HUS TpaKJaHUHA OAHKPOTOM B YKA3aHHBIX JIBYX CIIy4asX OTIHMYAIOTCS.

B wactHOCTH, HayaTh CyAeOHYIO MpoIeaypy OaHKPOTCTBA MOXKHO, €CIU
TpeOOBaHMs K JOJDKHHUKY (0€3 ydeTa yCTaHOBJIEHHBIX MMYIIECTBEHHBIX U (u-
HAHCOBBIX CAHKIIMI) COCTABJISIOT B COBOKYMHOCTH He MeHee 500 Twic. py0d. u
OHM HE€ UCIIOJIHEHBI B TE€YEHUE 3 MECSIEeB C JaThl, KOrJa JOJDKHBI ObLIN OBITH
WCIIOJTHEHBI.

Cam nobKHHUK 00s13aH 00paTUTHCS B CY/I, €CJIU YJIOBIIETBOpEeHHUE TpeOoBa-
HUW OJHOTO WJIM HECKOJIbKUX KPETUTOPOB MPUBOJUT K HEBO3MOXKHOCTH UCITOJI-
HEHUS UM JCHEKHBIX 00s13aTEIHCTB WU 005I3aHHOCTH T0 yIJIaTe 005S3aTebHbIX

1O mecocrosTensnocTn (6aHKpoTCTBE) : (emepanbHblil 3ak0H PD or 26 okTAOps
2002 1. Ne 127-®3. Jloctyn u3 cnpaB.-mipaBoBoi cucteMbl «KoHcymbranTILrocy.

2 O HEKOTOPHIX BOMPOCAX, CBA3AHHIX C BBEJCHUEM B JeHCTBUE MPOIETYp, TPUMEHS-
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raTexen (anee — 00s3aTeabCTBA) B MOJTHOM 00BEME IMepesl IPYTUMHU Kpeau-
TOpaMH ¥ OOIIWIA pa3Mep TaKux 00s3aTelabCTB cocTaBisieT He MeHee 500 ThiC.
py0. IIpu aToM B cya HeoOxoaumMo oOpaTuThes He no3aHee 30 pabouux JAHEH co
JHSI, KOTJa TOJDKHUK y3HAJI WM JTOJDKEH ObUT y3HATh O COOTBETCTBYIOIIHUX 00-
crosiTenbeTBax (M. 1 ¢T. 213.4 «O HecoCTOATENLHOCTH (OaHKPOTCTBE)»).

B ciyuae ¢ BHecyneOHBIM MOPSAKOM TPaKJaHUH UMEET MPaBo 00paTUTh-
Csl C 3asBJICHWEM O MPU3HAHWHM €r0 O0aHKPOTOM, MOATOTOBJICHHBIM B COOTBET-
CTBUHM C IpukazoM MuHrKkoHOMpa3Butusa Poccun ot 4 aBrycra 2020 r. Ne 497
«O0 yTtBepxacHUN (HOPMBI, TTOPSIIKA 3aMOTHEHUS W TI0/IaYu 3asiBJICHUS O TMPH-
3HaHMU TPaXIaHMHA OAHKPOTOM BO BHECYIEOHOM IOpsaKe»! BO BHeCYIeOHOM
nopsiike (depe3 MHOroQyHKIIMOHAJIbHBIE HEHTPbI) MPU COONIOACHUU CIEeayIO-
mmx yeaoBui (1. 1 cT. 223.2 «O HecocToATeIbHOCTH (0aHKPOTCTBE)»):

1) oOmwmit pa3Mep JEHEKHBIX 0053aTENIbCTB M O0SI3aHHOCTEH IO yIUIaTe
00s3aTENbHBIX TUIATeXKEH TpaKAaHnHA, B TOM YHCIE 003aTeIbCTB, CPOK HCIIONI-
HEHUSl KOTOPBIX HE HACTYIWJ, a TaKKe 00s3aTENIbCTB MO YIUIaTe AIUMEHTOB U
110 JIOTOBOPY MOPYYHUTEIHCTBA HE3aBUCUMO OT MTPOCPOYKH OCHOBHOTO JIOJDKHHUKA,
cocraisieT He MeHee S0 Toic. py0. u He 6osee 500 Teic. py0. IIpu 3TOM HE yum-
THIBAIOTCS HEYCTOMKM (mTpadbl, MEHHU), MPOIEHTHl 3a MPOCPOUKY ILIATEXka,
yYOBITKH B BUJIC YITYIIICHHON BBITOJIBI B CBSI3M C HEUCIIOJHEHUEM WIIH HEHAIJIC)Ka-
MM KCIIOJIHEHUEM 00513aTeNIbCTBA, a TAK)Ke MHbIE UMYIIIECTBEHHbIC U (PHHAHCO-
BbI€ CAHKI[MH, B TOM YHCJIE 33 HEUCIOJHEHHE OOS3aHHOCTH IO yIiare 00s3a-
TENBHBIX TUIaTeXkKEH (a03. 4 1. 2 ¢T. 4 «O HecoCcToATeNLHOCTH (OAaHKPOTCTBE)»);

2) Ha JaTy MOJa4M 3asBJICHHS B OTHOIICHUH JODKHUKA OKOHYEHO MCTION-
HUTEIHHOE TPOM3BOJICTBO B CBSI3M C BO3BPAICHUEM HCIIOJTHUTEIBHOTO JIOKY-
MEHTa B3bICKATEII0 BBUJY OTCYTCTBUSA Yy JODKHMKAa MMYIIECTBA, Ha KOTOPOE
MOJKET OBITh OOpalleHO B3BICKaHHE, M HE BO30YKICHO MHOE WCIOIHUTEIBHOE
IPOU3BOCTBO.

Crnenyer UMETh B BULY, YTO IOPUINYECKANA (aKT MPU3HAHUS TPaKTaHNHA
HECOCTOATENbHBIM (0aHKPOTOM) HMEET HETraTUBHBIC IOPUIUYECKHE TOCIIEe-
CTBUA. XOTS TPaXKIAaHWH W HE JIMINACTCA J1€eCIIOCOOHOCTH, OJTHAKO IMPHUCYT-
CTBYIOT HEKOTOPBIE OTPAHUYCHHUS B CICTKOCITOCOOHOCTH.

B TeueHue yCcTaHOBJIEHHOTO CpOKa C JaThl 3aBEPIICHUS MPOIEAYPHI pea-
JU3AIUU €r0 UMYIIECTBA WK MPEKPaIIeHus MPOU3BOACTBA 10 JIeTy O 0aHKPOT-
CTBE B XOJI€ TAKOHW MPOLIEAYPHI:

1) B TeueHue 5 JieT TpakJaHUH HE MOXKET B35Th KpeauT/3aeM 0e3 ykasza-
HUA Ha (aKkT cBoero 0AHKPOTCTBA, a TAKKE€ MOBTOPHO 3asBUTh O BO30YKJIEHUU
Jiena 0 IpU3HAHUU €ro OaHKPOTOM;

2) TpakXIaHWH HE BIpPABE 3aHUMATH JOJDKHOCTH B OpraHax yIpaBiICHHS
IOPUIUIECKOTO JIUIIA WM UHBIM 00pa3oM y4acTBOBATh B €0 YNPABICHUU B Te-
YEHHE CIICTYIONINX TIEPUOIOB:

— JIECSITh JIET — B OTHOIIICHUH KPEJAUTHON OpraHU3aIINH,

1 06 yrBepxmennu GopMBI, MOPSAKA 3aTIONHEHHS U MOJAYH 3aSBICHHS O MPU3HAHWUM
rpakaaHuHa OaHKPOTOM BO BHECYAeOHOM Mopsijke : mnpuka3 MunHskoHoMpas3Butus Poccun
ot 4 aBrycra 2020 r. Ne 497. Jloctyn u3 cnpas.-mipaBoBoii cucreMbl «Koncynprantlmrocy.
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— IIATh JIET — B OTHOLICHUM CTPaXxOBOM OpPraHU3ally, HEroCyAapCTBEHHO-
ro MEHCHOHHOTO (HOHMA, YMPABISIOUICH KOMIIAHUM WHBECTUIIMOHHOTO (HOHIA,
aeBOT0 MHBECTULIMOHHOTO (HhOH/IA MM MUKPO(GUHAHCOBON OpPTraHU3alINM;

— TPHU IoJla — B OTHOIIIEHUY UHBIX OPTaHU3aLUN.

B cnyuae 3aBepieHus npoueaypsl BHeCYJeOHOro OaHKpOTCTBA I'pakaa-
HUHA IPUMEHSIOTCS TAKUE 7K€ MTOCIEICTBUS.

4. IlpuzHaHue rpakaaHuHa 0€3BECTHO OTCYTCTBYIOIIUM.
O0bsiBICHHE IPAXKIAHMHA YMEPIIUM. AKTBI IPAKIAHCKOI0 COCTOSIHUS

B KU3HM BCTpEYAIOTCS CHTYallMH, KOrJa HEOOXOAMMO ()OPMHUPOBAHHE
IOPUIMYECKOro (DaKTa O NPM3HAHMM I'PAXKJAHMHA OE3BECTHO OTCYTCTBYIOIIUM
WA YMEPLIUM.

B CBAA3M ¢ JOATMM OTCYTCTBHEM T'PAKIAHUHA M HEBO3MOKHOCTBIO YCTa-
HOBUTH €I0 MECTOHAXOMKJECHHUE CO3MAETCS IOPHANYECKAsT HEOIPEAEIEHHOCTh OT-
HOCHUTEIILHO OCYIIECTBIEHHS UM OIIPEIEIEHHBIX IIPaB M 00s3aHHOCTEN. [lanHas
HEONPE/IEIEHHOCTh BIIOCIEACTBHU CO3/A€T MPEIATCTBHS U JUISl JIULI, Y KOTOPBIX
OBbLIM T€ WK UHBIE IIPABOOTHOUIEHHUS C IIPONABIIUM IPAXKIaHHHOM, — M3-3a €TI0
JOITOro OTCYTCTBUSI OHM HE MOTYT B IIOJHOH MEpEe PEeaan30BaTh CBOM NPABa.
B T0 e BpeMs J0Jroe OTCYTCTBUE JIMIA MOPOXKIAET HEOOXOAUMOCTE COIEPIKa-
HHS ¥ OXPaHbI €ro uMymniecTsa. [Ipu3HaHue rpakaanuHa 6E3BECTHO OTCYTCTBY-
IOIIMM M OOBSABICHHE YMEPLIAM B IEPBYIO OYepe/b 3allUIIAeT MpPaBa CaMoro
IPOIABIIEr0 IPaKIAHUHA, a IIOTOM YK€ CIIyXKHT IIPEONOJIEHHIO IIPABOBOM He-
OIPENEIEHHOCTH .

['paskTaHUH MOET OBITh 110 3aSBJICHUIO 3aMHTEPECOBAHHBIX JIMI] IPU3HAH
CyIOM 0€3BECTHO OTCYTCTBYIOIIMM, €CJIH B TEYEHHE IO/l B MECTE €r0 JKHTENb-
CTBa HET CBEJCHUI 0 MecTe ero npedbiBanus. [Ipy HEBO3MOKHOCTH YCTAHOBUTE
JE€Hb TOJIydYEeHHs IOCIEIHUX CBEJCHUN 00 OTCYTCTBYIOIIEM HAYaIOM MCUHUCIIE-
HUSL CPOKA JUISl TIPU3HAHMS O€3BECTHOTO OTCYTCTBHUS CUMTAETCS MEPBOE YHUCIIO
MecsLa, CIEAYIOIIETO 3a TEM, B KOTOPOM OBLIM IIOIYYEHBI IIOCIEIHUE CBEICHHS
00 OTCYTCTBYIOLIEM, a IPH HEBO3MOKHOCTH YCTAHOBUTBH TOT MECAL] — IEPBOE
STHBaps CIIEAYIOLIETO TO/a.

OIHUM U3 BOIIPOCOB, PELUIAEMBIX IPH NPU3HAHUM IPAXKIaHUHA OE3BECTHO
OTCYTCTBYIOIUM, SBISETCS 3a00Ta O NPHHAMLICKAIIEM €My HMYIIECTBE.
B 4acTHOCTH, UMYIIECTBO I'PaXKAaHMHA, IPU3HAHHOTO OE3BECTHO OTCYTCTBYIO-
I(MM, TIPH HEOOXOAUMOCTH MOCTOSHHOTO YIIPABJICHUS UM NEPENAETCs HAa OCHO-
BAHMHU PEIIEHUS CyJa JIMIY, KOTOPOE OIPENENAETCS OPraHOM ONEKH M IMOIEYH-
TENbCTBA M JIEHCTBYET Ha OCHOBAHMU JIOTOBOPA O JIOBEPUTEIHLHOM YIIPaBICHHH,
3aKJII0Y9aEMOTO C OTUM OpraHoM. M3 5TOro MMyIIECTBa BBIJAETCS COIACPIKAHUE
IpakJIaHaM, KOTOPBIX O€3BECTHO OTCYTCTBYIOLIMI 00S3aH COAEpXkKaTh, M MOra-
IIAETCA 3a0JKEHHOCTD 10 IPYTUM 0043aTeIbCTBAM OE3BECTHO OTCYTCTBYIOIIE-

1 3akapsieBa M. M. 3auHTepecoBaHHBIC JUIA B JIeJIaX O MPU3HAHWUU TpaKJaHuHA 0e3-
BECTHO OTCYTCTBYIOIIUM U OOBSBICHHH yMEPIIUM // AKTyajabHbIE MPOOIEMbI POCCUHUCKOTO
npasa. 2018. Ne 7. C. 90-99.
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ro. Opras OIEKH U MOIEYUTENHCTBA MOXKET U 10 UCTEUEHHUS TOAa CO THS IOJIy-
YeHHs] CBEACHUN O MecTe MpeObIBaHMS OTCYTCTBYIOIIETO TpakJaHWHA Ha3Ha-
YUTH YIPABISIOLIETO €70 UMYILECTBOM.

[TocnencTBus mpusHaHMs JHLa OE€3BECTHO OTCYTCTBYIOLIMM, HE IpeEny-
cmorpenHbie 'K P®, onpenensrorcs 3aKOHOM, PEryJMpPYIOIIUM OTHOIIEHHS,
B KOTOPBIX JaHHBIN (pakT (0€3BECTHOrO OTCYTCTBHS) UMEET IOPUAMYECKOE 3Ha-
yenue. Hanpumep, B coorBercTBUr ¢ CK P® npusHanue rpaxaanuHa Oe3Bect-
HO OTCYTCTBYIOIIIMM SBJISIETCSI CAMOCTOSITEIBHBIM OCHOBAaHUEM I PacTOpKe-
HUs Opaka 1o 3asiBIECHUIO OJHOTO U3 CYIIPYTOB.

B cnydae siBku unm oOHapyKeHHsI MecTa MpeObIBaHUS TpaKAaHUHA, TIPU-
3HaHHOTO O€3BECTHO OTCYTCTBYIOIIMM, CyJ OTMEHSET PEUICHHE O NPU3HAHUU
ero 0e3BecTHO OTCYTCTByrOIIMM. Ha OCHOBaHWMM pemieHHs] CyJa OTMEHSeTCs
YIPABJICHHE UMYLIECTBOM 3TOI'0 IPAKIaHNHA.

['paxxpaHuH MOXET ObITh OOBSBIEH CYJAOM YMEPUIUM, €CIH B MECTE €ro
YKUTEIBCTBA HET CBEJIEHUI O MECTE €ro NMpeObIBaHUS B TEUEHUE 5 JIET, a €CIIU OH
nponan 0e3 BECTU MPHU OOCTOATENbCTBAX, YIPOXKABIIUX CMEPTHIO WM JAIOIIUX
OCHOBAaHME MPEJIOoJaraTb €ro rudeiab OT ONPEEICHHOr0 HECHYACTHOIO CIIy-
yasi, — B TeUcHHE 6 MeCSIICB.

BoeHHOCTy»)anuii uiam MHOW TpakJIaHWH, IPOMNABIIMK 0€3 BECTH B CBA3U
C BOGHHBIMU JECUCTBUSIMU, MOXKET ObITh OOBSBICH CYIOM YMEpILUM HE paHee
4eM 110 UCTEYEHUH 2 JIET CO JHS OKOHYAHHS BOCHHBIX JICHCTBUIA.

JlHeM cMmepTH TrpakJaHuHA, OOBSBICHHOTO YMEpIIUM, CUHUTAETCA JEHb
BCTYIUJICHUS! B 3aKOHHYIO CHIIy pPEIICHMs Cyla 00 OOBSIBICHUU €r0 YMEPIIUM.
B cnyyae 00bsABICHHS YMEPIIUM IpaXkIaHWHA, MPOMNaBIIEro 0e3 BECTU IpH 00-
CTOSITEJILCTBAX, YTPOKABIINX CMEPTHIO WIN JAIOLIUX OCHOBAHUE IPEIIIOIAraTh
€ro rudesib OT ONPEIEICHHOTO HECYACTHOTO CIIydasi, CyJl MOXKET IPU3HATh JTHEM
CMEPTH 3TOT0 Tpa)kIaHWHA JIEHb €ro mpenanojaraeMord rudenu M yka3aTb MoO-
MEHT €ro MpeanoiaracMon ruoesu.

B cnyuae sBKM Ui 0OHapyXeHus MecTa NpeObIBaHUS rpakIaHUHA, 00b-
SIBJIEGHHOTO YMEPILUM, Cy/ OTMEHSET perieHre 00 00bSBIECHUHN €T0 YMEPILIUM.

He3aBucuMo oT BpeMeHH CBOEH SIBKU TPaXJTaHUH MOKET OTpeOOBaTh OT
JAr000ro JMIla BO3BpaTa COXPAaHUBLIETOCS MMYIIECTBA, KOTOPOE OE3BO3ME3IHO
NEPeNuIo K ATOMY JIUIy Mociie OOBSABICHUS IpakJaHMHA YMEPIIUM, 3a UCKIIIO-
YEHHEM CiIy4aeB, npeaycMoTpeHHbIX 1. 3 ¢T. 302 ['K PO (B oTHOILIEHUH JACHET U
LEHHBIX Oymar Ha NpeIbsIBUTENI).

JIuna, K KOTOPBIM HMMYUIIECTBO TpPaXXIaHWHA, OOBABICHHOIO YMEPILUM,
NEPENUIo MO BO3ME3IHBIM CeNIKaM, 00s3aHbl BO3BPATUTh €My 3TO MMYILECTBO,
€CJIM JI0Ka3aHO, YTO, MPUOOpETast UMYILECTBO, OHU 3HAJIU, YTO TPAXKIAHUH, 00b-
SIBJICHHBIA yMEpIUM, HaXOJIUTCS B *KUBbIX. [Ipy HEBO3MOKHOCTH BO3BpaTa Ta-
KOI'0 MMYILIECTBA B HATYPE BO3MEILIAETCS €r0 CTOUMMOCTb.

B cootBerctBuu co ct. 47 I'K PO rocynapcTBeHHOW peructpanuvu moj-
JeXKAT CIAEAYIOIINE AKThI TPAXKIaHCKOTO COCTOSTHUS:

1) poxxaenue;

2) 3akiroueHue Opaka;
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3) pacTopkeHue Opakxa;

4) yceiHOBIIeHUE (y0UepeHue);

5) ycTaHOBIIEHHE OTIIOBCTBA;

6) nepemMeHa UMEHU;

7) cMepTh TpaXkaaHuHA.

Peructpanusi akToB rpa)kJIaHCKOTO COCTOSIHMSI TPOW3BOJMUTCS OpraHamu
3anmucH akToB rpaxkaaHckoro coctosinus (3AI'C) myrem BHECEHHUS COOTBETCTBY-
IOIMX 3alUCEN B KHUTU PETUCTPAIIMN aKTOB I'PAXKJAHCKOTO COCTOSIHUSA (AKTOBBIE
KHUTH) U BBIJIJaYU TpakJaHaM CBHUJCTEJILCTB Ha OCHOBaHWM 3TUX 3amnucel. Mc-
MpaBJICHUE U U3MEHEHHE 3alUCEN aKTOB IPaKIAHCKOTO COCTOSIHUS IPOU3BOIATCS
OpraHOM 3alKCH aKTOB TPAXAAHCKOTO COCTOSHUSI MPU HAJIUYUU JTOCTATOYHBIX
OCHOBaHUM M OTCYTCTBUU CIIOpa MEXK/y 3aMHTEPECOBAHHBIMU JIUIIAMHU.

[Ipu HamMuuum criopa MeXIy 3aMHTEPECOBAHHBIMM JUIAMHU JIMOO OTKa3e
OpraHa 3aluCy aKTOB I'PAYKIAHCKOIO COCTOSIHUS B UCIIPABIICHUH WJIM U3MEHEHUN
3alUCHU CHIOp pa3pelIaeTcs Cy/IoM. AHHYJIMPOBAaHUE U BOCCTAHOBJICHUE 3aIIACEH
aKTOB TPaXJAHCKOTO COCTOSIHUSI MPOU3BOMASTCS OPraHOM 3aIllUCH AKTOB IPaK-
JTAHCKOTO COCTOSIHUSA Ha OCHOBAHUU PELICHUS CyAa.

Opransl, OCYIIECTBISIOIINE PETUCTPALMIO AKTOB TPaKJAHCKOTO COCTOSI-
HUSI, TIOPSIJIOK PETUCTPAIIUU ATUX aKTOB, MOPSIOK MU3MEHEHHS, BOCCTAHOBJICHUS
U aHHYJIMPOBAHUS 3aMKCEN aKTOB T'PAXKJIAHCKOTO COCTOSIHUS, (hOPMBI aKTOBBIX
KHUT U CBUJETEIBCTB, a TAKXKE TMOPSIOK W CPOKH XPAHCHUSI AKTOBBIX KHHT
OMPENICTAIOTCA 3aKOHOM 00 aKTax IPakJIaHCKOTO COCTOSTHUSI.

JleTanbHOE pEryJMpOBaHUE OTHOIICHUM, CBSA3aHHBIX C aKTaMU Tpa)<iaH-
CKOr'0 COCTOsIHMS, periaMmeHTupoBaHo denepanbHbiM 3aKOHOM P®D oT 15 HOs16-
ps 1997 r. Ne 143-03 «O06 akTax rpa)xaaHCKOTO COCTOSHUS.

Bonpocsl AJ11 CAMOKOHTPOJIA

1. Kak cooTHOCATCS MPpaBOCIIOCOOHOCTD U JISECIIOCOOHOCTh TpaXK/1aH?

2. Uto noHMMaeTCs Mo SMaHCUnamuei?

3. [lepeuncnure u pacCKpOMTE BUIBI IEECTIOCOOHOCTH TPAXKIaH.

4. B yeM 3akiroyaeTcsl NMpeaHa3HAYEHUE OMEKH, MOIEYUTENIhCTBA U Ma-
TpOHaXxa?

5. KakoBbl paBOBbIE MOCIEICTBUS SIBKU TPaKJaHWHA, TPU3HAHHOTO 0€3-
BECTHO OTCYTCTBYIOIIIUM U yMEPIIUM?
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JIEKIIUA 4. TIOHATHUE U ITPU3HAKHU IOPU/IMYECKOI'O JIMLTA

Bonpocsl Jexkuuu:

1. [TonsTre 1 GyHKIIUU IOPUIAIECKOTO JTUIIA.

2. IIpu3HaKky IOPUANYECKOTO JIULA.

3. [IpaBoCIOCOOHOCTH FOPUIUYECKOTO JTULA.

4. TIopsinoK cO3AaHMs U MPEKPALLEHUS AEATEIbHOCTH FOPUINYECKUX JIMII.

1. IlonsaTHe N PyHKIUM IOPUAUIECKOTO JTUILA

OtBer Ha Bompoc «YUTo mpencTaBisieT cOOOM IOPUIAMYECKOE JHI0?»
B IpaBoBOM acnekre HaMm faeT ['K PD, KoTopelil COEpKUT JeralbHOE Onpeae-
JeHue puandeckoro guna (m. 1 ct. 48).

IOpuanyeckuM JHIOM TPU3HACTCS OpraHu3alus, KOTopas HMeeT
000C00JIEHHOE UMYILECTBO U OTBEYAET MM IO CBOMM 00s3aTEIbCTBAM, MOXKET
OT CBOEr0 MMEHH NMPHOOPETaTh U OCYLIECTBIATh I'PAXAAHCKHE NpaBa MU HECTU
IPpaXKJAHCKHE 00S3aHHOCTHU, OBITh UCTLOM M OTBETYUKOM B CYJE.

B TO ke Bpemsi HEOOXOUMO CKa3aTh HECKOJIBKO CIIOB O TOM, B YEM 3a-
KIIFOYAeTCA CYLIHOCTh, MPEAHA3HAYEHUE IOPUINYECKOTO JIMLA, BEAb ONpeese-
HUE B 3AKOHE HE TOBOPUT O TOM, 3a4€M BOOOILIE CO3AAIOTCS FOPUIUUECKUE JIHIIA.

Bompoc 0 cynHOCTH HOPUAMYECKOTO JIMIA HAa MPOTSKEHUU MPOJIOJIKHU-
TEJIBHOT'O BPEMEHU SIBJIETCS IMUCKYCCUOHHBIM. YUEHBIMH Pa3pabOTaHbl MHOXKeE-
CTBO TEOPUIA, KOTOpPbIE OOBSACHSIOT (PEHOMEH IOPUAMYECKOTO JIHUIIA, B TOM YHCIE
TEOpUU: (PUKLUU, LEIEBOr0 UMYIECTBA, HUHTEPECA, OPraHNYeCcKas, COLUAIbHOM
pEeanbHOCTH, KOJUIEKTHBA, YIPABJISIOMINX, OTUPEKTOPA, TOCYAAPCTBA, CHCTEMBI
COLIMAJIBHBIX CBSI3€1, TPABOBOI'O CPEICTBA U JPYTHE.

Bce ykazaHHbIE TEOPUU MOYKHO Pa3/e/IUTh HA JBE IPYIIIIbL:

1. ®uxknuonnbie Teopun. OHU OTPULAIOT CYIIECTBOBAHHE HEKOTOPOIO
peanbHOro CyObeKTa CO CBOMCTBAMU IOPUAMYECKON JTUYHOCTH, a IOPUINYECKOE
JULO TPU3HAETCA HEKOTOPOM HCKYCCTBEHHOW HOPUAUYECKOW KOHCTPYKLIHEU
(ropuanueckoi puxnmeit), 00IMYEHHON 3aKOHOJATENEM B MPAaBOBYIO (PopMy.

Teopust pukuum nosyunsa HaudOJIbIIEE PA3BUTHE B TPYJaX HEMELKOTO
yuenoro @. K. Capunpul. Ilo ero MHeHUIO, CBOICTBAMH CyOBbEKTa mpasa (co-
3HaHUEM, BOJIEH) B JIEHCTBUTEIBHOCTH 00JIaJaeT TOJBKO 4esoBeK. OaHaKo Jist
yoOCTBa, pacIIMPEHUs] 1 UHTEHCU(UKALMU CBsI3€l 3aKOHOAATENb HAJeNseT Ta-
KUMU CBOMCTBAMHM IOPUAMYECKOE JIMIIO, CO3[aBasi TEM CaMbIM HOBBIH CYOBEKT
mpaBa, mpuderas K IopuanIecKor GuKkiuu. B To e BpeMs B JEHCTBUTEITLHOCTH
CyOBEKTUBHBIC MPaBa U O0S3aHHOCTH MPUHAJICKAT MO0 yJaCTHUKAM FOPUIH-
YEeCKOro Jua — (PU3MYECKUM JIMLAM, JTUOO OCTAIOTCS «0eCCyObEKTHBIMI.

! CaBunbu K. ®. Cucrema coBpeMeHHOTO pEMCKOTO mpasa : B 8 T. T. 2. M., 2012,
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Teopusi umeneBoro umymecrsa (A. don Bpunn)?! ciayxur passurrem
Teopun (pukiuu. B Hell Takke OTpUllaeTCs CYIIECTBOBAHHE PEATbHOTO CyObeK-
Ta, 00J1aJJal01ero CBOMCTBAaMHU IOpUAnYecKoro juia. OaHaKo Mo MHEHUIO aBTO-
pa TeopHH, mpaBa U 00s13aHHOCTH HE TOJIBKO MPUHAIIEKAT CYOBEKTY, HO U CIIy-
KaT OmpeereHHON 1enu (00bEeKTy), M MMOATOMY B CIydae CO3JaHusl Iopuanye-
CKOTO JIUIIA POJIb CYOBEKTA ITpaBa BHITIOIHIET 000CO0JIEHHOE UMYIIIECTBO, KOTO-
pO€ U HaJEeseTCsl CBOMCTBAMHU CyObEKTa MpaBa.

Teopusi uHTEpeca, chopMyIHpOBaHHAST HEMEIKUM IUBUIHCTOM P. ®oH
UepuHroM?, Takke CO3JaHa B PA3BUTHU TEOPUM (MKIMU. ABTOP TEOPHHU IIPHU-
3HaBaJl (UKTUBHOCTH CAMOTO FOPHUJIMYECKOTO JIUIA, HO TOBOPHUI O peaJbHOCTH
CYILIECTBOBAHMS CTOAIIMX 332 HUM TCPYII JOJEH, NOJYyYarOlIUX BBITOAY OT €ro
NeATEIbHOCTH («IeCTUHATOPOBY). To ecTh MpaBa U 00s13aHHOCTH IOPUANYECKOTO
JYIIa HA CAaMOM JIeJI€ MPUHAMIIEKAT «JIECTUHATOPAM», a CaMO IOPUINYECKOE JIU-
10 — HEKAW €IMHBIA LIEHTP IJISl UX IPaB, UCKYCCTBEHHO CO3JAHHBIN I YIIPO-
HIECHUA UX PeaTnu3aluu.

2. Peanuctuyeckue Teopun. /[anHyro rpynmy Teopuil 00beIUHSIET MPH-
3HAHHWE PEaJTbHOCTH CYUIECTBOBAHUS FOPUIMYECKHUX JIUL, KaK JICHCTBUTEIbHBIX,
a HE BBIMBIIIUICHHBIX 00pa30BaHUIA.

Opranuveckasi TeOpusi, OCHOBOIOJOKHUKOM KOTOpou siisieTcst O. hoH
['upke®, BUOUT IOPHIMYECKOE JIUIIO COLUAIBHBIM TEIECHO-TyXOBHBIM OpPTaHH3-
MOM, COIO3HOHM JIMYHOCTBIO, OTJIMYHOM OT CyMMBbI YYaCTBYIOIIUX B 3TOM COIO3€
JIIOJIEH.

Pa3BuTHe peanucTuueckux TeOpui ObLIO MPHUCYIE COBETCKOMY I'pak/laH-
CKOMy IpaBy. Bce Teopum TOro mepuoja paccMaTpuBalid HOPUAMYECKOE JIHIIO
KaK peajibHO CYLIECTBYIOIEE sIBJICHHE, 00J1a/1a011Iee JIIOJICKUM CyOCTpaTOM.

Teopusi kKo/Lu1IeKTHBA, 000CHOBaHHAS B pab0OTaX BBIIAIOIIUXCS COBETCKUX
muBmncToB — A. B. BenenukroBa n C. H. BpaTyc;I"', WCXOJUT W3 TOI'0, 4TO
CYLIHOCTBIO TOCYJAapPCTBEHHOTO OPUAMYECKOTO JIMa KaK peaJlbHOro oopas3oBa-
HUS SIBJIAETCA KOJUIEKTUB PaOOTHUKOB, 32 KOTOPBIM CTOMT BCEHAPOAHBIA KOJI-
JIEKTUB TPYASILIUXCS, OPTaHU30BAHHBII B COLIMAIMCTUYECKOE TOCYIapCTBO.

Teopus rocyaapcrsa, paspaborannas C. M. AcKHa3ueM®, OCHOBBIBAETCS
Ha MPU3HAHUU TOCYJIapPCTBA JIEUCTBUTEIbHBIM COOCTBEHHUKOM MMYIIECTBA IrOC-
YAApCTBEHHOTO Iopuandeckoro auna. CienoBareiabHo, CYIIHOCTh OPUINYECKO-

! Bparycs C. H. Opuandeckue nuia B COBETCKOM IpakIaHCKOM Mpase (MOHSATHE, BU-
b1, TOCYIapCTBEHHBIE Fopuanueckue numa). M., 1947. C. 79-80.

2 Uepunr P. Lens B npase. T. 1. CII6., 1881.

% Pumckoe wacTHOe mpaBo : y4eOHHK / mox pex. npod. M. 5. Hosurkoro u mpod.
H. C. Tlepetepckoro, 1994. C. 115-120.

4 BenemuktoB A. B. O CyOBeKTaxX CONMAIIMCTUYECKHUX MpaBooTHOIIEeHHH // CoBETCKOE
rocyaapcTBo u mpaBo. 1955. Ne 6. C. 23-25.

% Acknasmit C. Y. O6 0CHOBAaHHAX MPABOBBIX OTHOIIEHHH MEX/Y rOCYIapCTBEHHBIMU
COLMAIMCTUYECKUMH OpraHU3alusAMU // YdeHble 3alucKu JIEHMHIpaJCcKoro HpUIHYecKOro
yauBepcuteta. Bein. IV. 1947. C. 5.
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ro JIMLA HEJb3s1 CBOAUTH K TPYAOBOMY KOJUIEKTUBY NPEANPUATUS — B JCHUCTBU-
TEJIbHOCTU UM SIBJISIETCS. «BCEHAPOIHBINA KOJIJIEKTUBY, T. €. CAMO FOCYIapCTBO.

Teopus aupexropa, BeiasunyTas FO. K. Toncteiv!, 3akinrogaercs B ToMm,
YTO CYIIHOCTBIO FOPHIUYECKOIO JHUIA SIBISETCS €r0 pyKOBOAUTEND (AUPEKTOP),
T. K. IMEHHO 4Yepe3 HEro I0pUINUECcKOe U0 MpUoOpeTaeT npasa U 00s13aHHOCTH,
T. €. BOJISL PYKOBOJUTENS IPU3HAETCS BOJIEW CAMOT0 FOPUIMYECKOTO JIMLA.

Teopusi coumanbHoii peanbuoctu J[. M. ['eHKuHA? UCXOOUT U3 TOTO,
YTO IOPUAMYECKOE JIUILIO €CTh COI[MalIbHAsI PeaIbHOCTh (2 He (UKINA), CO3/1aH-
Hasl 7Sl PeUICHUS COIUATbHO-DKOHOMUYECKHX 3a/1a4 TOCyAapCTBa M 00IIeCTBa.

HayuHnble KOHIIENUIMKA O CYIIHOCTH FOPHUIMYECKOTO JIUIA OTPAKAOT KO-
HOMHUYECKUE U MOJUTHYECKUE peasiud, (Guiocockue B3TIsAbl, TPAKTUUECKUE
NOTPEOHOCTH CBOEr0 BpeMeHU. B3saThie B COBOKYIMHOCTH, OHHM MO3BOJISIOT BbI-
SBUTH MHOT000Opa3sye CBOMCTB IOPMANYECKOTO JIHIIA, ero (PYHKIMU U IPU3HAKK®.

@OEHOMEH IOPHUANYECKOIO JIMIA, CAHKIMOHUPOBAHHBIA TOCYAapCTBOM
(m. 1 ct. 2 T'K P®) 1 nopoxaaeMblii rpakJJaHCKUM MIPaBOM, B JaJIbHEHUIIIEM BbI-
CTYIAaeT B KAYECTBE CyOBEKTa IPa)KAaHCKO-IIPABOBBIX OTHOLIEHUH, pPEryiIupye-
MBbIX TTyOJUYHBIM MPABOM (IPUMEPOM MOXKET CIYKUTh aIMUHUCTPATUBHAS OT-
BETCTBEHHOCTh FOPUINYECKUX JIMII).

[Ipu3HaHue cyObeKTaMu MpaBa HE TOJBKO JIIOJIEH, HO UM HMHBIX SIBJICHUMN
HEOOXOMMO JIsi YIOBJIETBOPEHUS] MOTPEOHOCTEH Tpaxk/aH, MX OOBbEAMHEHUH,
a TaKxke rocyaapcrBa. Takum o0pa3oM, ()EHOMEH FOPUAMYECKOrO JIUIA CIEAYeT
CUUTATh HEKUM MHCTPYMEHTOM, IIPABOBBIM CPEJICTBOM, KOTOPOE UCTIONb3YETCS JUIS
peleHns 3a/1ad pa3Iu4yHOro CHekTpa. Mcnosb30BaHuE HOPUAMYECKOTO JIMLA IS
JIOCTYOKEHUS 1IeTIeH, petieHus 3a71a4 00yCIOBICHO MPUCYITUMH eMy (PyHKIIMSIMMU:

1. FOpuandeckoe JUIIO0 YMPOIIAET OPraHU3AIMI0 HECKOJBKUMH JUIAMU
COBMECTHOM AEATENbHOCTU JJIS PEIIEHUsI MOCTaBJIEHHBIX 3aaa4. Hanuuue cra-
Tyca IOPHUANYECKOTO JIMIA MO3BOJSET COLMAIBHOM OpraHu3allud, CO3IaHHOU
IByMs ¥ OoJiee JaulaMu, JeWCTBOBATh Kak €IMHOE 1iesioe. Hampumep, cTpaxos-
MKW, OKa3bIBAIOLIUE YCIYTH CTPAXOBAHUS HA PHIHKE 0053aTEIbHOIO CTPaxoBa-
HUS TPAKIAHCKOW OTBETCTBEHHOCTH BJIAJEJIbLIEB TPAHCIOPTHBIX CPEACTB (Ha-
nee — OCAI'O) B nenax obecrieyeHus: B3aMMOJIEHCTBHS, (DOPMUPOBAHUS U KOH-
TPOJIE HCIOJHEHHUS NPO(ECCHOHATBHON AESITENBHOCTH MPHU OCYIIECTBICHUU
OCATI'O o6benununucey B Poccuiickuii Coro3 ABTOCTPaxOBILMKOB.

2. FOpuanueckoe Juo MO3BOJISIET aKKyMYJIMPOBaTh KauTaj, IpeaHa3Ha-
YEHHBIN JUIS1 TOCTUXKEHHUSI OIIPECIICHHBIX Leel. [Ipu co3mannmn rpuandeckoro
JUIla OHO HAJEIAETCS ONPEACIICHHBIM HMYIIIECTBOM, KOTOpOe 000co0sIeTcs
OT IPYTUX COOCTBEHHUKOB M OyJIE€T MCIIOIB30BATHCA ISl peaTu3aliii KOHKPET-

! Toncroit 10. K. Conepxkanue M TpaxJaHCKO-NPaBOBas 3allluTa IpaBa COOCTBEHHO-
ctu B CCCP. JI., 1955.

2 Tenxun JI. M. FOpuaudeckue JUIa B COBETCKOM TpakIaHCKOM mpase // ITpo6memsr
conuanucTrudeckoro npasa. 1939. Ne 1. C. 91.

% Kosnosa H. B. [ToHSTHE U CYIIHOCTH IOPHUIMYECKOTO JHIA: OYEPK MCTOPHH U TEO-
pu : yauebHoe mocobue. M., 2003.
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HBIX NIpoekToB. Hampumep, nBa rpaxkaaHuHa co3laid OJaroTBOPUTENBHBIHI
(doHJ, KOTOPBII OyleT aKKyMYJUpPOBaTh CPEACTBA, IPEeIHA3HAYEHHBIE IS MOJ-
JEP’KKA HAY4YHBIX HMCCIEJAO0BAaHUN B 00JIACTH CO3JaHUSI HOBBIX JIEKAPCTBEHHBIX
npenaparoB. byayuu HOpUAMYECKUM JIMLOM, (OHJ MOXXET IMOJIy4YaTh CPEICTBA
OT yuypenuTenei, JOOPOBOJIbHBIE MOKEPTBOBAHUS, 3aHUMAThCS Pa3pEIICHHOM
XO3SIICTBEHHON NIeATENbHOCTHIO, MpuHOCsIeh noxoa. Cpeacrsa ¢onna OyayT
pacxo0BaThCs MO LEIEBOMY HA3HAYEHUIO B MOPAJIKE M Ha YCIOBHUAX, ONpe/e-
JICHHBIX B yCTaBe (OHJIA.

3. FOpuaudeckoe JUI0 MO3BOJISIET €r0 yupeauTensiM (y4acTHUKAM) orpa-
HUYUTH CBOIO OTBETCTBEHHOCTBH TOJBKO MMYLIECTBOM, IEPEJAHHBIM IOpUIMYE-
CKOMY JIAIly, OTPaJNTh JIMYHOE MMYLIECTBO OT NPETEH3UH KPEAUTOPOB 3TOrO
IOPHANYECKOTO JiKIal. B CBA3M C OTUM IOPUAMYECKOE JIMLO MHOT/A HA3bIBAKOT
«KOPIIOPATUBHBIM IIIUTOM», C IIOMOIIBIO KOTOPOI'O JINIIA, HE YBEPEHHBIE B YCIIE-
X€ CBOEro OM3Heca, MOTYT COXPAaHUTh JUYHOE UMYLIECTBO OT BO3MOXKHBIX I10-
Tepb. IMeHHO Osarogaps TakoMy CBOMCTBY FOPHUJIMYECKOTO JIMIIA MOTYT Pa3BU-
BaTb PUCKOBBIE cepbl OM3HEca (MHHOBALIMOHHAS JMESITEBHOCTbh, MEPEBO3Ka,
CEJIbCKOXO3SIICTBEHHOE MPOU3BOJICTBO U JIp.).

4. «kKopnopaTuBHbIE MOKPOBBI», CKPBIBAIOUIUE ydpeauTeneil (ydyacTHU-
KOB) IOPUIMYECKOTO JHIA, MO3BOJIAIOT COXPaHUTh MX JEJIOBYIO PEMyTalHIo,
HENPUKOCHOBEHHOCTh YAaCTHOW >KU3HU U Jp. JleHCTBys MOJA «MAacKOW» FOPHUIH-
YECKOI'0 JIUIA, €r0 yUpeAUTeNr (yYaCTHUKH) OCTAIOTCSI CKPBITBIMU OT BHUMAaHUS
HMIMPOKOH 001IecTBeHHOCTU. B rnazax notpedureneil npon3BoAUTEIEM TOBAPOB,
NOJPSTUMKOM, YCIYTOAaTeNIeM SIBIIIETCS IOpUINYECKOe JIMIO. B cirydae Heyna-
YU [POJIABEL], IEPEBO3YMK WM TYPUCTHUYECKash KOMIIAHUS, KOTOpasi CUCTEMAaTH-
YecKH Tepliesa HeyJladu B OM3Hece BCIIEJACTBUE aBHAKaTacTpo(, HEKaueCTBEH-
HOT'O BEJICHUS JIeJ], MOTYT HauaTh BCE CHayalla, CO3/1aB Ha 0a3e MpexHero uMy-
IIECTBA HOBOE IOPUAMYECKOE JMIO, HE OTATOILIEHHOE «TPEXaMWu» MPOLUIOrO:
C HOBBIM MMEHEM, C HE3aIsITHAHHOM NEeNOBOM penyTanueil. /[aHHOoe KayecTBO
IOPUINYECKUX JIHL TpeOyeT (GOpPMHUPOBAHUSI COOTBETCTBYIOIIUX KOMIIETEHIIMMA
y OyAylIuX COTPYIHUKOB MOJULMHU, OOSA3aHHBIX MPOBOJUTH IPOBEPOUHBIE JEH-
CTBUS 0 YCTAaHOBJICHHUIO JIMIL, IPUYACTHBIX K COBEPIICHHUIO MPECTYIUICHUN U
aJIMUHUCTPATUBHBIX MPABOHAPYIIEHUN U ACHCTBYIOIIMX MO «MACKOW» HOPUAM-
YECKHUX JIMI] B pa3InyHOM apHUIMpPOBAaHHOM KayeCTBE.

2. IIpu3HAKH IOPUANYECKOTO JIUIA
[Ipexne yeM paccMOTPETh MPU3HAKH, NPUCYIIUE FOPUANYECKOMY JIHULLY,

HEOOXOJIMMO OCTAaHOBHUTHCS Ha TOM, YTO B 3aKOHE B KAa4eCTBE HOPHIUMYECCKOIO
JUIA yKa3aHa OPraHu3aIusl.

! Poccuiickoe rpaxnanckoe mpaso : yue6ruk : B 2 T. T. 1 / B. C. Em, U. A. 3eHun,
H. B. Ko3noga [u 1p.]; otB. pen. E. A. Cyxanos. M., 2011. C. 186-187.
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Opranuzanuu, KOTOpbI€ 3aKOH MPU3HAET IOPUIUUECKUMU JIUIAMH, JTOJIK-
HBI 00J1aJ1aTh CIEAYIOMUMHU MPU3HAKAMHU:

1. Opranu3aunoHHoe eqnHcTBO. CI0XKHOE 110 CBOEH CTPYKType 00pa3o-
BaHHE, COBOKYITHOCTh YYaCTHUKOB, UMYIIECTBA, pAOOTHUKOB, CBSI3€H C KOHTp-
areHTaMH W JIp. pacCMaTpUBAETCs Kak €IMHOE IIeJIoe, OJHO JUlo. OTaenbHbIe
COCTABJISIFOIINE 3TOTO IIEJIOTO MOTYT MEHSTHCS: MPEKHUE YYACTHUKU WA pa-
OOTHUKH BBIOBIBAIOT, HOBBIC BCTYMNAIOT, OTACIbHBIC BUIBI MMYIIECTBA 3aMECHSI-
I0TCS APYTMMH, HO IOPHIMYECKOE IHIO IPOJOJDKAET CBOE CYHIECTBOBaHHME!.
B nutepaTtype Taxke BCTpedaeTcs ero JeJieHHE Ha BHYTPEHHEE OpraHHU3alloH-
HOE €IMHCTBO W BHEITHIOI aBTOHOMHIO.

[Tox BHYTpEHHUM OpPTaHHW3AIMOHHBIM €IWHCTBOM IOPHIAYECKOTO JIHIA
MOHUMAETCSl CHCTEMa CYIIECTBEHHBIX B3aMMOCBS3€H BCEX CTPYKTYPHBIX IMOJ-
paszieNieHu opraHu3alud Mexay coOO0i U MOJYMHEHUE X PYKOBOJAIEMY Op-
rany. bmarogaps BHyTpeHHEMY OPraHHM3allMOHHOMY €IMHCTBY HOPHUIMYECKOE
JUI0 TIPEICTaeT HE KaK M3BECTHAas COBOKYMHOCTH (HAOOp) 0Opa3yrommx ero
AJIIEMEHTOB (1I€XO0B, OT/ICJIOB, CIYK0), HO KaK €UHOE IIeJI0€.

BHemiHsisi aBTOHOMUSI €CTh Me€pa CaMOCTOSITEIbHOCTH JaHHOW OpraHu3a-
11U (FOPUIUIECKOTO JIUIA) B OTHOIICHUSX C IPYTUMU JIMIIAMU, IPUYEM yKa3aH-
Has Mepa CaMOCTOSTEIILHOCTH MPUCYTCTBYET KAaK BO B3aUMOOTHOIICHHIX
C yupenuTensMu (YJ9aCTHUKAMH) JTaHHOTO FOPHIMYECKOTrO JIMIA, TaK U B OTHO-
IIEHUAX CO BCEMH MHBIMU JIULIAMHUZ,

CBOMCTBO COXpaHEHHUS OPTaHMU3AIMOHHOTO €IUHCTBA SBIISICTCS MPEUMY-
IIECTBOM FOPHINYECKOTO JIMIA, JETAONIMM ero 0ojee HaJeKHBIM KOHTpareH-
TOM MO CpaBHEHUIO ¢ (pu3mdyeckuM JuioM. He ciydaitHo cTpaxoBoii U OaHKOB-
CKOM JesATEeIbHOCTHIO 3aKOH JI03BOJISIET 3aHUMATHCSI TOJIBKO FOPUIAMYECKUM JIH-
11aM, TIOCKOJIbKY OHHU He TIOBEPKEHBI PUCKAM OOJIE3HH MIIU CMEPTHS,

2. AmymecTBeHHasi 000c00/1eHHOCTh. CyITHOCTh JaHHOTO TPH3HAKa
3aKJIIOYaeTCs B TOM, YTO HWMYIIECTBO IOPUAWYECKOTO JHIA JIOJDKHO OBIThH
000CO0JIEHO OT MMYIIECTBA €r0 yUpeauTeNe (YI4aCTHHUKOB), UMYIIECTBA TOCY-
napcTBa win Apyrux Jui. O60co0IeHHOe UMYIIECTBO IOPUAMYECKOTO JIUIA SIB-
asieTcst 6a3ucoM Il BOBHUKHOBEHHS TPAXKIAHCKOW MPaBOCYOBEKTHOCTU IOPH-
nuaeckoro nura. O00CO0IEHHOCTh UMYIIIECTBA IOPUINYECKOTO JIUIA TIPOSBIIS-
eTcsl B TOM, YTO MPHU €r0 CO3JaHUH W JACATEIHHOCTH TOcienHee mpuoldpeTaer
CaMOCTOSITENIbHBIC TPaBa Ha 3TO UMYIIECTBO. B OONBIIMHCTBE CiTy4aeB 3TO Ipa-
BO cobctBeHHOCTH. COOCTBEHHMKAMH HMMYIIECTBA SIBISIOTCS XO3SIHCTBEHHBIC
TOBapHIIECTBA M OOIIECTBA, KOOIIEPATUBBI, OOIIIECTBEHHBIE U PEIIMTUO3HBIE Op-

! Kopnopatusroe mpaso : yue6nsiit kype : B 2 T. T. 1/ E. I'. Adanacbesa, B. A. Baii-
naH, A. B. 'abos [u ap.]; otB. pen. U. C. lllutkuna. M., 2017. JocTymn u3 crpaB.-ipaBoOBOU
cuctembl «Koncynprantllnrocy.

2 I'pasxanckoe mpaso : yueOnuk : B 2 T. T. 1 / C. C. Anexcees, O. I'. Anekceesa,
K. I1. bensieB [u ap.]; mox pen. b. M. T'onrano. M., 2016. JlocTyn U3 cripaB.-paBoOBOM CHCTE-
mbl «KoHcynbranTlmocy.

% KopropaTtusHOe 1paBo : yaebHbIi Kype. Ykas. cod.

57



raHu3aluu, 0JIArOTBOPUTEIbHBIC U WHBIE (DOHIBI U Ap. Takxke BO3MOKHO Haje-
JICHUE IOPUINYECKUX JUL OTPAaHUYEHHBIMU BEIIHBIMU IIpaBaMHu. Tak, mpaBo Xo-
3SIUCTBEHHOTO BEJICHHSI MMEIOT TOCYAApPCTBEHHBIE U MYHHIIMNAIbHBIE YHUTAp-
HblE MPEANPUATHS HA UMYIIECTBO, MepeAaHHOE UM COOCTBeHHUKamMu — PO,
cyobekramu PO, a Takke MyHUIIMIAIbHBIMU 0Opa3oBaHusiMu. [IpaBoM onepa-
TUBHOTO YNPABJICHUS HA MPUHAJICKAIIECE UM UMYIIECTBO O0JAJal0T Ka3eHHBIC
NPEANPUSATUS U YUPEKICHUSL.

3. CamocTosiTe/IbHASI UMYIIIECTBEHHAS] OTBETCTBEHHOCTh. [10 00mIeMy
MpaBUly IOPUIUYECKOE JIUIIO OTBEYAET MO0 CBOMM 0053aTelIbCTBAM BCEM IPH-
HaJUIeKalUM eMy UMYIecTBOM. OCOOEHHOCTH OTBETCTBEHHOCTH, COJCpIKAIIIE
WCKJIFOYEHHUS U3 JAHHOTO MpaBUja, IPEAYCMOTPEHBI JIs1 Ka3€HHOTO IPEApPHs-
TUS U YUPEXKIACHUS, a TAKIKE PEITUTHO3HBIX OpraHu3aIui.

Taxxke B 4. 2 cr. 79 ®enepanpHoro 3axkoHa oT 2 okTsaOps 2007 r.
Ne 229-®3 «O6 MCHOTHUTEILHOM IPOM3BOJCTBE» ! YCTAHOBIEHO, YTO IIEPEYCHb
UMYIIECTBa JOJKHUKA-OpPTraHU3aIlii, Ha KOTOpPOE HE MOXKET OBbITh 00palieHo
B3BbICKaHUE, yCTaHaBIMBaeTCs (enepaibHbIM 3aKOHOM. B KkadecTBe mpumepa
MOXHO MPUBECTH HOpMY cT. 17 deaepanbHOro 3akona ot 11 HosO6pst 2003 .
Ne 138-®3 «O notepesx»?, B COOTBETCTBHU C KOTOPOH Ha MpH30BOH (GOHJ JIO-
TEeper HE MOXKET ObITh 00paIIeHO B3bICKAHUE MO UHBIM 00s3aTeIbLCTBAM OPTraHU-
3aTopa JOTEPEH.

Kpome Toro, ciegyer OTMETUTh YTO y4YpeAuTeNb (YYaCTHHK) WU COO-
CTBEHHUK HMYIIECTBA IOPUIAMYECKOrO JHIA HE OTBEYAET MO 00s3aTeIhCTBAM
IOPUMYECKOTO JIMIA, IOPUAMYECKOE JIMIIO HE OTBEYAeT IO 0053aTelbCTBaM
yupenutesnsi (y4acTHHKA) WIM COOCTBEHHUKA, KPOME CIIy4yaeB, MPETyCMOTPEH-
HBIX 3aKOHOM (11. 2 cT. 56 'K PD).

B uvactHOCTH, Takue ciydyau npexycmotpessl cT. 53.1 'K PO «Otser-
CTBEHHOCTH JIUIIA, YIIOJTHOMOUYEHHOTO BBICTYNAaTh OT UMEHU IOPUINYECKOTrO JIH-
113, YIEHOB KOJUIETHAIbHBIX OPraHOB OPUANYECKOIO JIMIA U JIUL, OMPEHEIIO-
IUX JEHCTBUS IOPUANYCCKOTO JIMIA». B CBSI3M C BO3HUKAIOIMIUMH B CyJACOHOM
MPaKTUKE BOIMPOCAMHU, KACAIOIIUMMCS BO3MEIIEHUS YOBITKOB, MPUYMHEHHBIX
nercTBusMH (O€3/1eCTBUEM) JIMI], BXOASIIUX WM BXOJHUBIIMX B COCTaB Opra-
HOB IOpuUANYecKoro juna, nu3aano Ilocranornenue [lnenyma Briciiero ApOur-
paxHoro Cyaa P® ot 30 urons 2013 r. Ne 62 «O HEKOTOpBIX BOIpOcCax BO3Me-
IEHNs yOBITKOB JIMLAMH, BXOSAIIUMH B COCTAB OPTaHOB IOPHANYECKOTO JIHIa»°,

IOpuandeckoe U0 HECET PUCK MOCIEACTBUI HEMOIYUYEHHUS FOPUIUYECKH
3HaYMMBIX coobmieHuit (ct. 165.1 I'K P®D), noctaBieHHbIX 1O ajpecy, yKa3zaH-
Homy B EI'PIOJI, a Takxke pucK OTCYTCTBUS MO YKa3aHHOMY aJIpeCy CBOETO Op-

1 O6 ucnonauTENEHOM MPOM3BOACTBE : (heepanbHbIi 3ak0H PD oT 2 okTs6ps 2007 T.
Ne 229-®3. Jloctyn u3 cnpas.-nipaBoBoi cuctemsl «KoHcynbTanTILmoc.

2 O notepesx : dhenepanbHEIi 3ak0H PD ot 11 HOsa6ps 2003 1. Ne 138-P3. JocTyn n3
crpas.-nipaBoBoi cucteMbl «KoHcynpTanTI Irocy.

% O HeKOTOPHIX BOMPOCAX BO3MEIIEHHUS YOBITKOB JTHIIAMH, BXOISAMINMHU B COCTaB Opra-
HOB IOpUAMYECKOro juua : nocraHosieHue [lnenyma Bricuiero Ap6urpaxnoro Cyna P®
ot 30 utonst 2013 1. Ne 62. JTocTymt u3 cripaB.-mipaBoBoii cuctemsl «KoncymbranTl Imrocy.

58



ra"a unm npeacrasurens. CooOIIeHus1, TOCTaBICHHbIE 10 aJIpecy, YKa3aHHOMY
B EI'PIOJI, cuuTtarorcss moiaydeHHbBIMH IOPUIMYECKUM JIMIIOM, JaXEe €CJIIM OHO
HE HaXOAMUTCS MO0 YKa3aHHOMY aJIpeCy.

4. YyacTue B TIpaxJIaHCKUX NPABOOTHOILIEHUSIX OT CBOEr0 MMEHH.
OHo mpenamnonaraetT BO3MOKHOCTh IOPUIAYECKOTO JIMLA OT CBOEr0 UMEHHU MpH-
oOpeTaTh 1 OCYIIECTBIIATh UMYIIIECTBEHHBIC W JTMYHBIE HEUMYIIICCTBEHHBIC TTpa-
Ba, HECTH OO0S3aHHOCTH, OBITH MCTIIOM M OTBETYMKOM B cyze. IOpummyeckue
JHIa PUOOPETAIOT MpaBa U HECYT 00S3aHHOCTU Yepe3 CBOM OPraHbl, KOTOPHIE
JEWCTBYIOT Ha OCHOBE 3aKOHA U YYPEAUTENbHBIX TOKYMEHTOB. Y Ka3aHHBIN MpPH-
3HaK 00YCJIOBJIEH HEOOXOAMMOCTbIO UACHTU(GUKAIIMY 1 HAIUYUEM WHIUBU]ya-
JU3alUuy JIL, YYaCTHUKOB TPaXXJAHCKUX MPaBOOTHOIIEHUH. OCHOBHBIM HH-
CTPYMEHTOM WHIMBHIyaJIU3aluu y IpaxkaaH BeicTynaeT uMmi (ct. 19 I'K PO),
a'y IopuInYecKux Jini — HauMeHoBaHue (ct. 54 'K P®). Kpome Toro, Hanme-
HOBAaHME HEKOMMEPUYECKON OPTaHU3ALMH U B IPEAYCMOTPEHHBIX 3aKOHOM CIIy-
4yasgX HAUMEHOBAaHHE KOMMEPYECKOU OpraHu3aluu JOJLDKHBI COJAEp)KaTh yKasa-
HUE Ha XapaKTep ACATEIbHOCTH IOPUANYECKOTO JIULIA.

Cornacho ct. 1473 T'K PO ropuandeckoe JIUIO, SBIAIOLIIEECS KOMMEPUE-
CKOM OpraHu3aliel, BHICTYNAeT B TPaXAaHCKOM 000pOTE MO CBOUM (PUPMEH-
HBIM HaMEHOBAHUEM, KOTOPOE OIPENEISAETCA B €T0 YUPEAUTENBHBIX JOKYMEH-
tax ¥ Bkmoyaercs B EI'PIOJI mpu rocynmapcTBEHHOM perHCcTpanvu Opuanye-
CKOTI'O JIALIA.

PrUpMEHHOE HAMMEHOBAHME HOPUIAMYECKOIO JIMIA JIOJDKHO COJEPKATh
yKa3aHUE Ha €ro OpraHu3alMOHHO-TIPAaBOBYIO0 (GOPMY M COOCTBEHHO HAaWMEHO-
BaHHE IOPUANYECKOrO JUIA, KOTOPOE HE MOXKET COCTOATH TOJBKO U3 CIIOB, 000-
3HAYAIOIIUX POJ ACATEIBHOCTH.

5. 'ocynapcrBenHass perucrpanms. [ocygapcTBeHHass perucTparus
HE BCErJa OTMEYAECTCS B KA4YECTBE IPU3HAKA KOPUIAYECKOrO JULA, OJHAKO IIO-
jJaraeM HeoOXOJUMBIM, PYKOBOJICTBYACH JCHCTBYIOIIMM 3aKOHOJATEIHCTBOM,
YUYUTBIBATh JAHHBIM NMPU3HAK KaK OCHOBOIOJAararomui. bomee toro, ¢ rocynap-
CTBEHHOH peructpauuei (BHeceHueM 3anuceid B ET'PIOJI) cBs3aHO BO3HHMKHO-
BEHHE U MPEKPaIIeHUE MPaBOCIIOCOOHOCTH IOPUANYECKUX JTULI.

B cootBerctBuU ¢ 4. 2 cT. 48 'K P® ropuanyueckoe JAUIO JOJKHO OBITh
3apETUCTPUPOBAHO B E€IMHOM TOCYJAPCTBEHHOM pPEECTpEe HOPUAUYECKUX JIUIL
B OJIHOM M3 OPTraHU3AIMOHHO-TIPaBOBLIX (hopm, npeaycmorpeHHbix ['K PO.

l'ocynapcTBeHHass perucrpanus OPUANYECKUX JIML OCYILIECTBISETCS
B MOpsIIKe, peaycMoTpeHHOM DenepanbabiM 3akoHOM PD ot 8 asrycra 2001 r.
Ne 129-®3 «O rocynapCTBEHHOW perucTpariui FOPUIUICCKAX JTUI] U WHIUBHTY-
aJbHBIX TpeAnpuHUMarenei»’. KoMmepdeckne opraHu3aluy PerucTPUPYIOTCS
denepanbHOi HamoroBoi ciyxb6oit PD, Hekommepueckne — MuHUCTEPCTBOM
roctuauu PO.

1 O rocynapcTBenHO# perucTpanuy PUANIECKHX JTHI] X HHIUBUAYATbHBIX TIPEAIpH-
HuUMarenen : ¢eaepanpHbiii 3akoH PO ot 8 aBrycra 2001 r. Ne 129-®3. Jloctyn u3 crpas.-
npaBoBoil cuctemsl «KoHcynbranTlIimrocy.
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3. IIpaBoCIOCOOHOCTH IOPUAMYECKOTO JTHIA

O06beM MpaBOCIOCOOHOCTH KOPUIMYECKOTO JIMLA 3aBUCUT OT LieJel nes-
TEJIbHOCTH, IPEAYCMOTPEHHBIX B yUPEAUTEIBHOM JOKYMEHTE.

B cootBercTBUM co cT. 52 'K PO ropuandeckue auina, 3a UCKIIOYEHUEM
XO3MCTBEHHBIX TOBAPUILECTB U TOCYAAPCTBEHHBIX KOPIOPALUN, JEHCTBYIOT Ha
OCHOBAHHMH YCTaBOB, KOTOPBIE YTBEPKAAKOTCA MX y4peauTeasiMu (y4acTHHUKa-
MH), 32 UCKITFOUEHHUEM JICHCTBHSI HA OCHOBAaHUHU TUIIOBOI'O YCTaBa.

XO035MCTBEHHOE TOBAPUIIECTBO JIEUCTBYET HA OCHOBAHUU YUPEAUTEIBHO-
ro JOTOBOPa, KOTOPBIM 3aKIIIOYAETCS €r0 YUpEeAUTeNIsIMU (y4aCTHUKaAMHU) U K KO-
Topomy npumensitoTcst npaBuia 'K PO o0 ycrase ropuanueckoro jiumna. ['ocy-
JApCTBEHHAsl KOpHoOpalusl JIEHCTBYET Ha OCHOBAHMU (DeepajbHOrO 3aKoHa
O TaKOW rocyJapCTBEHHOW KOPIIOPALIMH.

YupexneHuss MOTYT TakKe JEHCTBOBATh HA OCHOBAHUU €IMHOI'O TUIIOBO-
IO yCTaBa, YTBEPKICHHOIO €ro YYpPEeAUTEIIEM WIM YIIOJHOMOYEHHBIM UM Opra-
HOM JUIsl YUYPEKJIECHHUM, CO3aHHbIX IS OCYILIECTBIICHUS IEATEIIBHOCTH B OIIpe-
JICJIEHHBIX cdepax (Hampumep, isi 00pa30BaTENbHBIX OpraHU3aluil, yupeaure-
JIEM KOTOPBIX SIBJIIFOTCSI OpraHbl HCIIOHUTEIBHOM BIACTH).

VYcTraB 10puAMYECKOro WA, YTBEPKICHHBIA €ro y4peauTessiMu (ydacT-
HUKAMH), JOJDKEH COAEPKATh CBEACHUS O HAMMEHOBAaHUU FOPUIUYECKOTO JIMIIA,
€ro OpraHu3alMOHHO-IPABOBON (opMe, MecTe €ero HaXOXJCHHUsS, MOPSIKe
YIPaBJIEHUs AEATEIBHOCTBHIO IOPUINYECKOTO JIMIA, & TAKXKE APYrHe CBEICHUS,
IIPEAYCMOTPEHHBIE 3aKOHOM IS FOPUANYECKHX JIML] COOTBETCTBYIOIINUX OPTraHHU-
3alIMOHHO-TIPABOBOM (pOpMBI M BUAA. B ycTaBax HEKOMMEPUYECKHX OpraHu3aluii,
yCTaBax YHUTApHBIX NPEAUPHUIATHI U B NPELYCMOTPEHHBIX 3aKOHOM CIIy4asx
B yCTaBax JPYrMX KOMMEPYECKHX OpraHu3alui JIOJKHBI OBbITh ONpEIeNICHBI
IIpeAMET U LENIH IEATEIbHOCTU I0puandYeckux Jimi. [Ipenmer u onpeneneHHbIe
LENH JESITeIbHOCTH KOMMEPUECKON OpraHu3alid MOTYT OBITh IIPETYyCMOTPEHBI
yCTaBOM TaKXe B CIIydasix, €CJIU 10 3aKOHY 3TO HE SIBJISIETCS 005A3aTEIbHBIM.

Cnenyetr yuntsiBaTh HOpMY 0. 6 cT. 52 'K P®, B COOTBETCTBUU C KOTO-
pOM U3MEHEHUS, BHECEHHBIEC B YUPEIUTEIIbHBIE JOKYMEHTBI IOPUINYECKUX JIUL,
IpPUOOPETAIOT CHITYy JUIsl TPEThUX JIMI] ¢ MOMEHTA TOCYAapCTBEHHOW perucrpa-
AW YYPEOUTEIbHBIX JOKYMEHTOB, a B CIy4asX, YCTAHOBJIICHHBIX 3aKOHOM, —
C MOMEHTA YBEJOMIIEHUS O TAKUX U3MEHEHUSAX OPTraHa, OCYIIECTBIISIIOIIETO TOC-
YAApPCTBEHHYIO perucTpanuo. OAHAKO OPUAUMYECKHAE JTULA U UX YUYPEAUTEIU
(Y4yaCTHUKH) HE BIPABE CChUIATHCS HA OTCYTCTBUE PETUCTPAIMU TaKUX U3MEHe-
HUW B OTHOILLEHHUSIX C TPETBUMH JIMIAMH, IEMCTBOBABIIMMHU C YYETOM TaKUX W3-
MEHEHUM.

KoMmMmepueckne opraHu3anvy, 3a HUCKIIOYEHHEM YHHUTAPHBIX NpEIIpus-
TUW ¥ UHBIX BUJOB OPraHHU3alUM, IPEIYCMOTPEHHBIX 3aKOHOM, IO YMOJIYaHHUIO
o0nanaroT 00uell MPaBOCHOCOOHOCTHI0 — T.€. MOTYT HUMETh Tpa)KIaHCKHE
IpaBa U HECTH IPaKAaHCKUE 00s3aHHOCTH, HEOOXOAUMBIE JIJISI OCYILECTBICHUS
JTH00BIX BUJIOB ACSITEILHOCTHU, HE 3aPEIICHHBIX 3aKOHOM.
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OO6mrast mpaBOCTIOCOOHOCTh FOPUAMYECKOTO JIMIA BO3HUKAET C MOMEHTA
BHeceHus: B EI'PIOJI cBeneHuii 0 €ro co3annu U NpeKkpaiiacTcs B MOMEHT BHe-
CEHHS B YKa3aHHBIN PEECTP CBEJICHUM O €r0 MPEKPAILCHUU.

B HekoTOpBIX cityyasix, NpeayCMOTPEHHBIX 3aKOHOM, HY)KHO BECTU pEUb
O CHeNHUAJBLHOM MPABOCMOCOOHOCTH, KOT/Ia IOPUANYECKOE JIUIIO MOXKET 3aHHU-
MaTbCsl OTACIBHBIMU BUJIAMH AESATEIbHOCTU TOJIBKO HA OCHOBAaHUU CIIELIMAIBHO-
ro pazpenieHus: (JIMIEH3UM), YICHCTBA B CAaMOPETYIUPYEMOUN OpraHu3aiuu Win
BBIJJAHHOTO CaMOPETYJIMPYEMOM OpraHHU3allied CBUJIETEIIbCTBA O JOIYCKE
K OIpEJEICHHOMY BUly paOoT.

Hanpumep, ecnu koMMmepueckass OpraHu3alusi B KauyeCTBE BHJIOB Jes-
TEJLHOCTU yKa3aljla OCYIIECTBICHUE PA3IUYHBIX CTPOUTEIBHBIX paboT, TO Mpa-
BOCIIOCOOHOCTh OCYIIECTBJICHHUS] Pa0bOT MO TEKYHIEMY PEMOHTY MOMEIICHHIA
BO3HUKAET y TaKOW OpraHu3alii ¢ MOMEHTa ee co3lanus. B ciydae HeoOxoau-
MOCTH 3aKJIIOUEHUS JIOTOBOPA HAa OCYIIECTBICHUE padboT, TPEOYIOMINX YJICHCTBA
B caMmoperyiupyemoi opranuzanuu (nanee — CPO), Takas mpaBOCrOCOOHOCTH
BO3HUKHET C MOMEHTAa BHECEHUSI TAKOM OpraHu3anuu B peectp ogHol u3z CPO
B cpepe cTpouTenbcTBa. B TO e BpeMs B ciiydae HEOOXOIUMOCTHU 3aKITHOUYEHUS
KOHTpaKTa Ha BBIMOJHEHUE PabOT, OKA3bIBAIOIIMX BIUSHUWE HAa 0€30MaCHOCTH
00BEKTOB KaUTAIBLHOTO CTPOUTEILCTBA B COOTBETCTBUHU C [ 'paoCcTpOUTEILHBIM
komexkcoM P®!, takas mpaBoCIOCOOHOCTH BOZHUKHET C MOMEHTA IIOMYYECHUS
opuauaeckuM auuom gomycka CPO k cooTBeTcTBYIOMUM BUaaM padoT. B nan-
HOM Cllydyae MOXKHO TOBOPUTH O CIHEIUAIU3UPOBAHHON MPaBOCIOCOOHOCTU
FOPUANYECKUX JTUIL.

[IpaBo HOPUAMYECKOIO JIUIA OCYLIECTBISATh ACATEIbHOCTD, IJISl 3aHATHUS
KOTOpOH HEOOXOJMMO TMOJIyYeHHE CHELHATbHOrO pa3penieHust (JIMLEeH3UN),
YJICHCTBO B CAMOPETYJIMPYEMON OPraHU3allKi WIM MOJYyYEHUE CBHUAECTEIHCTBA
CaMOPETYJIUPYEMOIl OpraHu3alMu O JIOMYCKE K OIpeJeeHHOMY BHUAY padoT,
BO3HHMKAET C MOMEHTA IMOJIYyYeHHUs] TAaKOro paspeiieHus (JUIEH3UN) UK B yKa-
3aHHBIN B HEM CPOK JIMOO C MOMEHTA BCTYIUICHUS FOPUANYECKOIO JIUIa B CaMO-
pEryJIMpyeEMYyI0 OPTraHU3alMI0 WM BbIIAYM CAMOPETYJIHPYEMOW OpraHu3aluei
CBUJICTEJILCTBA O JIOMYCKE K ONpEeeIEHHOMY BUY paOOT U MpeKpaniaeTcs mnpu
MPEKPAILCHUH JIEUCTBUS pa3pellieHus (JTULEH3MU), WICHCTBA B CAMOpPEryJupye-
MOW OpraHM3allMy WA BBIJAHHOTO CAMOPETYJIUPYEMOUN OpTraHu3aluel CBUAE-
TEJIBCTBA O JIOMYCKE K OTMPEeIeICHHOMY BUTY paboT.

K ropuanyeckum nuinam, co3gaBacMbiM PO Ha OCHOBaHMM CIIEIIMATBHBIX
dbenepanbHbiX 3aK0HOB, TosiokeHUs: ['K PO o ropuanueckux Juiax npuMeHs-
IOTCSl TIOCTOJIBKY, TOCKOJBKY HMHOE HE TPEAYCMOTPEHO CIelualbHbIM (dere-
pPaJIbHBIM 3aKOHOM O COOTBETCTBYIOIIEM HOpPUAWYECKOM Julie (Hampumep, De-

1 I'pagoctpoutenbubiii koneke Poccuiickoit ®enepanmu ot 29 nmekadbps 2004 .
Ne 190-@3. JTocTym u3 cripaB.-mipaBoBoii cuctemsbl «KoHcymbranTlIrocy.
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nepanbHbiid 3akoH PD ot 1 nexabps 2007 r. Ne 317-03 «O T'ocymapcTBeHHOM
KOPIOpALUHK 110 aTOMHOM dHepru ,,Pocarom*»! u 1p.).

VY 10pUaIMYecKoro JMiia MOTYT ObITh MPEACTABUTEILCTBA M (PHIHAJIBI.
[IpeacraBuTenbCTBOM SIBIIsIETCS 000COOJIEHHOE MOAPA3ICICHUE PUINIECKOTO
JIMIIA, PACIIOJIOKEHHOE BHE MECTa €ro HaXOXJACHHs, KOTOPOEe MPEe/ICTaBIIIECT UH-
TEpEChl IOPUANYECKOTO JIUIA U OCYHIECTBISET uX 3amuTy. Ounranom sBisercs
000co0JIeHHOE TO/Ipa3/iefieHue IOPUINYECKOro JIMIA, PACHOJI0KEHHOE BHE Me-
CTa €ro HaXxOXKJEHHUS M OCYIIECTBIISIONIECE BCE €ro (YyHKIUH WM HUX YacTh,
B TOM uucie (YHKIMH TPEICTaBUTENbCTBA. TakuM 00pazoM, pa3inyue MExIy
HUMH 3aKJIIOYAeTCs B TOM, UYTO (UIMAN OCYIIECTBISET TE K€ (YHKIUH, UYTO H
OCHOBHOE HOPHJMYECKOE JIMIO, TOTr/Ia KaK MPEJCTABUTEIBCTBO OCYILECTBIIAET
BcriomoratenbHble GyHkiuu. [Ipu 3ToM Qunuan MoxkeT oCyecTBIATh U (HyHK-
LMY [IPEICTaBUTENIbCTBA.

[IpeacraButenscTBa M (PrIHanbl JEHCTBYIOT HA OCHOBAHUM YTBEP)KIICH-
HBIX UX IOPUINYECKUM JIMIIOM ITOJO0KEHHUI. PyKOBOIMTENN IPEACTABUTENIBCTB U
buIManoB Ha3HAYAIOTCS FOPUIUYECKUM JIMIIOM U JEHCTBYIOT HA OCHOBaHUH €TI0
JOBepeHHOCTU. V3MeHeHue, kacaroueecs: (PUInaloB U MPeICTaBUTENbCTB B HO-
BoM ['K P®, 3aknrogaeTcss B TOM, U4TO MPEACTABUTEIHCTBA U (PHIIHAIIBI TOJKHBI
obITh ykazansl B EI'PHOJI (1. 3 cT. 55 'K PO).

B I'K PO coaepxurcs mnoHsatve ap@uIMpOBAHHOCTH HPHINYECKHX
Jun. CoepuieHUE CHENOK OPUAMYECKUMHU JIMIaMH ¢ adOUInpoBaHHBIMU
C HUIMHU JIMI[AMHU BBI3BIBAJIO HEMAJNOE KOJUYECTBO KOH(MIMKTHBIX CHUTYaILIHi.
B cBs3u ¢ atum Obna npussTa cr. 53.2 'K PO, cornacHo KOTOpo# B ciayyasx,
ecnu HactoAmni Koaekc minm Ipyroy 3aKOH CTAaBUT HACTYIUIEHWE IPABOBBIX
MOCJIEICTBUNA B 3aBUCUMOCTh OT HAJIM4YWS MEXIY JUIAMU OTHOLICHUW CBS3aH-
HOCTH (a(UIMPOBAHHOCTH), HAJIMYME WM OTCYTCTBUE TaKUX OTHOIICHUMN
ONpeNeAeTCs] B COOTBETCTBUM C 3aKOHOM. Tak, 3akoH PCDOCP ot 22 mapra
1991 r. No 948-1 «O KOHKYpEHIIMU U OTPAHUYCHUHU MOHOIOJIMCTHYECKOU NIes-
TEJNLHOCTH HA TOBAPHBIX PBIHKAax»Z B pegakuuu oT 26 wmrons 2006 . B cT. 4
onpenensier adhduiupoBaHHbIe JHIAa KaK (U3WYECKUE U IOPUIUYECKUE JINIIA,
CIIOCOOHBIE OKa3bIBATh BIUSHUE HA JEATEILHOCTh IOPUINYECKUX U (Win) (Hu3u-
YECKHUX JIULI, OCYLIECTBISAIOMNX NPEITPUHUMATEIBCKYIO AEATEIBHOCTD.

[Tpu aTOM apprpoBaHHBIMU JIUIIAMH FOPUIUYECKOTO JIUIA SBIISIOTCS:

— YJICH €ro COBEeTa IUPEKTOPOB (HAOIIOAATEIHLHOTO COBETA) WM HUHOTO
KOJUIETHAJIBHOTO OpraHa yNpaBJIEHUs, YJIEH €ro KOJUIETHaJbHOTO MCIOJHUTEb-
HOT'O OpraHa, a Tak»e JHUI0, OCYIIECTBIIAIONIEEe TOJHOMOYHUS €r0 €IMHOJIUYHOTO
UCITOJIHUTENILHOTO OpraHa;

1 O T'ocynapcrBennoii Kopropaiuy Mo aToMHO# sHepruu «PocaToM» : (eaepanbHbIi
3akoH P® ot 1 gexabps 2007 r. Ne 317-®3. loctyn u3 crnpas.-ipaBoBoi cucteMbl «KoH-
cynpTanTlImrocy.

2 O KOHKYPEHIIMH ¥ OTPAHWYEHHH MOHOMOJICTHYECKOH JESTENFHOCTH HAa TOBAPHBIX
poiHKax : 3akoH PCOCP ot 22 mapta 1991 r. Ne 948-1 (pen. ot 26 urons 2006 r.). Joctyn u3
crpas.-ipaBoBoi cucteMsl «KoHcynpranTImrocy.

62


consultantplus://offline/ref=84AD38F271B45546B62FE3B6344CD4E339AF3AA13CA1850E522FB1DC1E72E46708FD15CE112AFArAH
consultantplus://offline/ref=84AD38F271B45546B62FE3B6344CD4E339AF3AA13CA1850E522FB1DC1E72E46708FD15CE1128FArDH

— IIM1a, TPUHAJJIeKAINUE K TOW TpyMIMe JUI, K KOTOPOH MpPUHAIICHKHUT
JTaHHOE IOPUIUYECKOE JTUTIO;

— IIMI1a, KOTOPBhIE UMEIOT MPaBO pacrmopsbkatbes 6osee yem 20 % oOriero
KOJIMYECTBA T'OJIOCOB, TPUXOSAIIMXCS HA TOJOCYIONINE aKIUU JINOO COCTaBIIs-
IOIME YCTABHBIM WM CKJIQJOYHBIN KalluTal BKJIAJbI, TOJW JAHHOTO HOpUINYe-
CKOTO JIUIIA;

— IOPUANYECKOE JINIO, B KOTOPOM JIaHHOE HOPHIWYECKOE JIUIO HWMEET
nmpaBo pacmnopsikaTthes 0onee yem 20 % 001Iero KoiaudecTBa rojIoCoB, TPHUXO-
JSTITUXCSI HA TOJIOCYIOIINE aKIUK JINOO COCTABIISIFOIINE YCTABHBIM WIIH CKIAA04-
HBIM KanmuTajl BKIAAbI, 10U JAHHOTO FOPUINYECKOTO JIUIIA;

—eCIH  IOPUJANYECKOE JIUIO SBJISETCS  YYAaCTHUKOM  (DUHAHCOBO-
POMBINIJICHHON TPYIIBL, K €ro apQrIMpoBaHHBIM JIUI[AM TaK)Ke OTHOCSTCS
YJIEHBI COBETOB JAMPEKTOPOB (HAOIIOAATEITHHBIX COBETOB) WM WHBIX KOJIJICTH-
IbHBIX OPTaHOB YIPABJICHUS, KOJUICTHAIBHBIX WCIIOJTHUTEIBHBIX OpPTaHOB
YYaCTHUKOB (PMHAHCOBO-TIPOMBIIIUICHHON TPYIIIBI, @ TAK)KE JIMIIA, OCYIIECTBIIs-
IOIUE TTOJTHOMOYHUS EAMHOIMYHBIX UCTIOJHUTEILHBIX OPTaHOB YYACTHUKOB (H-
HAHCOBO-TIPOMBIIIUICHHOH TPYTITIHL.

AddunupoBaHHbIMU JHUIIAMU  (PU3UYECKOTO JIUIA, OCYIIECTBIISIIONIETO
MPEANPUHAMATEITLCKYIO IEATCTLHOCTD, SIBISTFOTCS

— JIAIa, MPUHAJISKANIAE K TOW TPYMIE JIUI, K KOTOPOW MPHUHAJICKUAT
JAHHOE (PU3UYECKOE JINILIO;

— IOPUANYECKOE JIUIIO0, B KOTOPOM JTaHHOE (PU3UYECKOE JIMII0 HMEET IPABO
pacrniopsikaTbest 0osee uem 20 % 0011ero KoauyecTBa rojiocoB, MPUXOASIINXCS
Ha TOJIOCYIOIIME aKIIMU JUOO0 COCTABIISIONINE YCTABHBIA WIIM CKIIAJOYHBIA Kalu-
TaJI BKJIAJIBI, JOJM TAHHOTO FOPUINIECKOTO JIHIIA.

4. HOpﬂIlOK CO3JaHMA N NPEKPAIICHUA J€ATCIbHOCTH HPUAUYCCKUX JINIL

HOpunnyeckum paktom, MOPOKIAIONUM MTPABOOTHOIICHUSI 110 CO3TaHHIO
IOPUJIMYECKOTO JIMIIA, SBJISETCS PEIICHUE ydpeauTens (yupeauTeneit) od yupe-
xaeHuu ropuandeckoro ymna (m. 1 ct. 50.1 'K P®). B ciayuae yupexnenus
IOPUINIECKOTO JIUIIA OJHUM JIUIIOM PEIIEHUE O €r0 YUPEIKICHUN MPUHUMACTCS
ydpeauTeeM eIUHOIMYHO. B ciiydae ydpexaeHus: IOpUANIEeCKOTO JTUIA TBYMSI
u 0ojiee yUpenuTens My YKa3aHHOE PEIICHUE MPUHUMASTCS BCEMH YIPETUTEISI-
MU eUHOTIIaCcHO.

B pemenun 00 yupexxaeHHH IOPUINYECKOTO JTUIA YKA3bIBAIOTCS CBEACHUS
00 YYpEKIECHUN FOPUINYECKOTO JIUIA, YTBEPXKIACHUM €ro ycTaBa (THIIOBOTO
yCTaBa, YTBEPKIACHHOTO YIIOJIHOMOYEHHBIM TOCYAAPCTBEHHBIM OPTaHOM), O TIO-
psaKe, pa3mMepe, crocodax U CpoKax 0Opa3oBaHUS MMYIIECTBA IOPUIUIECKOTO
au1a, 00 n30paHuy (Ha3HAYCHHUH ) OPTaHOB IOPUIMYECKOTO JIUIIA.

B pemenun 00 ydpexaeHWH KOPHMOPATUBHOTO HOPHAMYECKOTO JIUIA
(ct. 65.1 TK P®) yka3pIBalOTCA TaKXe CBEJACHHUS O pe3yJibTaTax roJ0COBaHUSs
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YUpPEIUTENIEW MO BOMPOCAM YUPEKAECHUS HOPUANUYECKOTO JIUIA, O MOPSAIKE COB-
MECTHOM JIEATEIIbHOCTH YUPEAUTENEH IO CO3AAHUIO FOPUIUYECKOTO JIUIIA.

B pemienun 00 y4pexIeHUN IOPUIUYECKOTO JIHIA YKA3bIBAIOTCS TaKkKe
WHBIE CBEICHUS, IPEAYCMOTPEHHBIE 3aKOHOM B 3aBUCUMOCTH OT €ro OpraHu3a-
IMOHHO-TIPaBOBOM QopMbl. Hanpumep, B cootBeTcTBUU cO cT. 11 DenepanpHo-
ro 3akoHa P® ot 8 deBpans 1998 1. Ne 14-D3 «O06 obmecTBax ¢ OrpaHHUCHHOMN
OTBETCTBEHHOCTBION (manee — @3 «O6 00ImIEeCTBAX ¢ OrPaHUYEHHOM OTBETCTBEH-
HOCTBIO») B PEIICHUU 00 YYPEXKICHUN TAKOrO0 OOIIECTBA JOJIKHBI OBITH OTpaXKe-
Hbl B TOM YHCJE PE3YJIbTAaThl FOJOCOBAHUS YUYPEAUTENEH 00IIEeCTBA U MPUHATHIE
MMHU PEIIEHHUs MO BOMpocaM 00 ydpexkJIeHuu obIiecTBa, 00 onpeaeneHuu Gup-
MEHHOTO HAMMEHOBAHHUs OOIIECTBA, MECTa HAXOXKICHUS OOIECTBA U JIp.

B cnyuae co3ganust HaciencTBEHHOTO (hoHAA perieHrue 00 YUpeKIeHUU
HACJIEICTBEHHOTO (DOHIa MPUHUMAETCS TPAXKIAHUHOM IPU COCTABJICHUU UM 3a-
BEUIaHMsI U JOJDKHO COJAEpKaTh CBEACHUSA OO0 YUPEXKJEHUU HACIEICTBEHHOTO
dboHma ociie CMEPTU ATOTO TPaXAaHUHA, 00 YTBEPKIACHUHN STUM TPakTaHUHOM
ycTaBa HACIEJCTBEHHOTO (OHIAa M YCIOBUN YIPABJICHUS HACJICACTBEHHBIM
doHIOM, O MOpsIZIKE, pa3Mepe, CIocobax M Cpokax 0Opa3oBaHUs MMYIIECTBA
HacJIeICTBEHHOrO (DoHIa, JUIAaX, HA3HAYAaeMbIX B COCTaB OPraHOB JaHHOTO
(dboHaa, NN O MOPSIIKE ONPEACIICHUS TAKUX JIUL.

[locne cMepTH rpakJaHWHa HOTAPUYC, BEAYIIMI HACIEACTBEHHOE JIEJN0,
HaIpaBJIsieT B YIMOJHOMOYEHHBIN rOCY/IapCTBEHHBIM OpraH 3asBIIEHHE O TOCY-
JAPCTBEHHOM pErucTpaluy HacleICTBEHHOro (hOHAAa ¢ yKa3aHUEM HMEHH WJIU
HAaMMEHOBaHUA JIMLA (JIML), OCYLIECTBISIOIEr0 MOJHOMOYHUS €IUHOIUYHOIO
UCIIOJTHUTEIBLHOTO oprana ¢poHa.

Crnenyromeil cragueil Co31aHus FOPUINYECKOTO JIMIA ABJISIETCS €r0 rocy-
JapcTBeHHas perucrtpauus. HOpuandeckoe JIMLO MOMJIEKUT TOCYAApPCTBEHHOU
pErucTpanyy B yIOJHOMOYEHHOM T'OCYIAPCTBEHHOM OpPraHe B MOPSIKE, Ipery-
cMoTpeHHOM DenepanbHbiM 3akoHOM P® ot 8 asrycra 2001 r. Ne 129-@3
«O rocyaapCTBEHHOW PETUCTPALMU OPUAUYECKUX UL U WHIUBUIAYAIbHBIX
MPEANPUHUMATENEN», a B CIIy4ae TOCYIApPCTBEHHON PETMCTPALMU CO3/1aBaA€MOU
HEKOMMEPYECKOW OpTraHu3allKi, CTPYKTYPHBIX NOApa3ieieHUu (OTIEJICHH,
(GbunmanoB U NpeACcTaBUTEIBCTB) UHOCTPAHHONH HEKOMMEPYECKON HENmpaBUTEIb-
CTBEHHON OpraHu3aluu, OOIIECTBEHHBIX 00beAMHEHUN — Takxke cT. 13.1 Dene-
panbHOro 3akoHa P® ot 12 suBapsa 1996 r. Ne 7-03 «O HEKOMMEPYECKHUX Opra-
Hu3aluax»?. JlaHHbIE TOCYJapCTBEHHOM perucTpanuu Biimodarorcs B ETPIOJI,
OTKPBITHIN J151 BCEOOLIEr0 O3HAKOMJICHUSI.

Crnenyer oTMETUTHh 0CO00€ 3HaYEHUE FOCYJAPCTBEHHOM perucTpanuu s
X035MCTBEeHHON TIpakTuku. B cootBercTBUM ¢ 1. 2 c1. 51 'K PO numo, nodpo-
coBeCcTHO moJjaratomieecss Ha ganHsie EI'PFOJI, BrpaBe MCXOAWTH M3 TOTO, YTO

1 06 o6mecTBax ¢ orpaHMueHHON OTBETCTBEHHOCTHIO : (ejepanbHbli 3akoH PD ot
8 dbeBpaist 1998 r. No 14-®3. Jloctymn u3 cipaB.-mipaBoBoi cucteMbl «KoHcynbTanTILTFOCH.

2 O HeKOMMepUYeCKHX OpraHM3alMsX : (eaepanbHblii 3akon P® ot 12 suBaps 1996 r.
Ne 14-®3. [loctyn u3 cnpaB.-nipaBoBoii cucteMbl «KoHcynpTanTILmrocy.
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OHM COOTBETCTBYIOT JE€HCTBUTENILHBIM OOCTOSATEILCTBAM. TO €CTh 3aKOHOM
MpEAyCMaTPUBAETCS MPE3YMIIIUS TOCTOBEPHOCTU CBEACHUM, COAECPIKAIIMXCA
B EI'PIOJI. FOpuauueckoe U0 HE BOpaBe B OTHOIIEHUSX C JIUIOM, IOJIaraB-
muMcs Ha ganHaele EI'PHOJI, ccputathest Ha TaHHBIE, HE BKIIFOUEHHBIE B YKa3aH-
HBIIl pEECTp, a TAKKE Ha HEAOCTOBEPHOCTh JTAHHBIX, COJEPMALIUXCSA B HEM,
3a UCKJIFOUCHUEM CJIy4aeB, €CIIA COOTBETCTBYIOIIME JAHHBIC BKJIIOUYEHBI B yKa-
3aHHBIN peecTp B pe3ysibTaTe€ HEMPABOMEPHBIX ACHUCTBUM TPEThUX JIUIl WIH
WHBIM IyT€M MOMHUMO BOJHU IOPUAMYECKOTO JIMIA. 3aKOHOM MPEAyCMOTpPEHA
00s13aHHOCTh FOPUIMYECKOTO JIUIIA BOBMECTHTh YOBITKH, MPUYUHEHHBIC IPYTUM
YY9aCTHHKaM TPaXKIaHCKOTO 000poTa BCICACTBHE HEIMPEACTABJICHHS, HECBOE-
BPEMEHHOIO MPEACTABICHUA WA NPEACTABICHUS HEAOCTOBEPHBIX JAHHBIX
o Hem B EI'PIOJIL.

Peopranmszanusi I0puMan4ecKoro JUIAa MOXKET OCYLIECTBIATHCSA B Clie-
ayrommx popmax:

— CIIUSIHUE,

— IIPUCOEIUHEHHUE;

— paszeieHue;

— BBIJICJICHUE;

— IIpeoOpa3oBaHUE.

dopMa peopraHu3anu UMEET HEMOCPEICTBEHHOE 3HAYEHUE, B TOM YHUCIIE
JIJISL OTIPEICIICHHS CXEMBI M 00bEMa MPEEMCTBA B MpaBax.

Tak, npu CAMSHUM IOPUIMYECKUX JIUI[ MpaBa U OOSI3aHHOCTHU KaXK]JI0OTO
U3 HUX TIEPEXOJAT K BHOBb BO3HHUKIIEMY IOopujanueckomy juily. [Ipu mpmuco-
eUHEHUH FOPUINYECKOTO JIMIA K APYroMy K MOCIEAHEMY NEPEXOAAT MpaBa U
00513aHHOCTH TPUCOETUHEHHOTO opuanyeckoro ymua. [Ipu pa3menennu opu-
JUYECKOTO JIMIIa €ro MpaBa M OO0S3aHHOCTH MEPEXOJAT K BHOBb BO3HHUKIINM
IOpUJIMYECKUM JIMIIaM B COOTBETCTBUU C NEpPeAaTOUYHbIM akToM. [Ipu Bblaese-
HMHU U3 COCTaBa IOPUJIMYECKOTO JIMIA OJJHOTO WJIM HECKOJbKUX HOPUANYECKUX
JUI] K KOKIOMY M3 HUX MEPEXOJAT MpaBa U 00SA3aHHOCTH PEOPTraHU30BAHHOTO
IOpPUJIMYECKOTO JIUIA B COOTBETCTBUU C MEPEAATOYHBIM AKTOM.

[Ipy npeoOpa3zoBaHMU IOPUIANYECKOTO JIMIA OJHOM OpraHU3alMOHHO-
paBOBOM (POPMBI B IOPUIMYECKOE JIULO APYrold OpraHM3allMOHHO-TIPaBOBOM
dbopMBbI TIpaBa U 00SI3aHHOCTH PEOPTraHU30BAHHOTO HOPUAMYECKOrO JUIA B OT-
HONIICHUU APYTUX JIUI[ HE U3MEHSIOTCS, 32 UCKIIIOUEHUEM TIpaB U 00SI3aHHOCTEH
B OTHOIIICHUU YUYpeaAUTesie (y4aCTHUKOB), U3MEHEHHUE KOTOPBIX BBI3BAHO PEOP-
raHu3anuen.

Peopranuzaiust MoxXeT ObITh OCYIIECTBJICHA IO PEIICHHUIO €ro yUpeIuTe-
ned (Y4aCTHUKOB) WM OpraHa HOpPUAUYECKOro JHUIA, YIIOJTHOMOYEHHOTO Ha TO
YUPEIUTENIbHBIM TOKYMEHTOM. B cilydasix, ycTaHOBJIEHHBIX 3aKOHOM, pEOpraHu-
3a1usl FOPUIUIECKUX JHI] B JOpMe CIHSIHUS, TPUCOCTIMHECHUS WIH TIPeoOpas3o-
BaHUSI MOXET OBITh OCYIIECTBJICHA JIUIb C COTJIACUS YIOJTHOMOYEHHBIX TOCY-
JTAPCTBEHHBIX OPTraHOB.
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IOpuanyeckoe U0 CUUTAETCS PEOPraHU30BAHHBIM, 32 HCKIHOYEHHEM
Clly4aeB peopraHuzaiuu B (Gopme MPUCOSAUHEHHs, C MOMEHTA TOCyAapCTBEH-
HOM PETHCTPALMHU IOPUINYECKUX JIUI, CO3aBAEMbIX B PE3YyJIbTATE PEOPraHU3a-
nuu. [lpu peopraHuzanuu OpUAMYECKOro Jula B (opMe MPUCOCIUHECHHUS
K HEMY JIpYTOro HOPUIUYECKOTO JIMIA NEPBOE U3 HUX CUHUTAECTCS PEOPraHU30-
BaHHBIM ¢ MOMeHTa BHeceHus: B EI'PHOJI 3anucu o npekpaiieHuu 1eaTeIbHOCTH
MPUCOECIMHEHHOTO FOPUANYECKOTO JIULIA.

['ocynapcTBeHHas perucrpanus OPUAUYECKOTO JHUIA, CO34aBAEMOI0
B pe3yJbTaTe peopraHu3aluu (B Cliyda€ PETUCTPAllMd HECKOJbKUX HOpHUANYE-
CKHX JIMII — IIEPBOr0 MO BPEMEHU IOCYIapCTBEHHON PErUCTpaIliu), JOIMYCKAETCS
HE paHee HCTEUECHHUS COOTBETCTBYIOIIEIO CpOKa JJisi 00KajloBaHUS PELICHUS
O pEOpTraHu3aALNH.

KOpunnyeckum (hakToMm, TOATBEPKAAIONUM MPEKpAILEHUE ESITEIIbHOCTH
IOPUUYECKOTO JiMila 0e3 Mepexojia B MOPSAKE YHHUBEPCAIBHOTO MPaBOIpPEEM-
CTBa €ro MpaB U 00S3aHHOCTEH K JAPYTHM JIMIAM, SIBJISIETCA €r0 JIMKBUAAIMA.
FOpunuyeckoe U0 TUKBUAUPYETCS TIO PEIICHUIO €r0 yupenuresnei (y4acTHH-
KOB) WJIM OpraHa IOPUIUYECKOro JUIA, YIIOJHOMOYEHHOTO Ha TO YUYPEAUTENb-
HBIM JOKYMEHTOM, B TOM YHCJIE B CBA3U C UCTEUYEHUEM CpPOKa, HA KOTOPHIA CO-
3/1aHO FOPUANYECKOE JIUIO0, C JOCTUKEHUEM LIENH, paId KOTOPOU OHO CO3/IaHO.

B npenycMOTpeHHBIX 3aKOHOM CiIydasX FOPUAUYECKOE JIALO TMOIJIEHKHUT
JMKBUJAIMA 110 PEUIEHHUIO CyAa. bOJBIIMHCTBO TaKUX CIIYy4aeB COCTABIISIOT HC-
KM YIIOJTHOMOYEHHBIX OPTaHOB, IEUCTBYIOIIUX B MyOJIMYHBIX HHTEpPECAX.

B wacTHOCTH, I0pHAMYECKOE JULO MOMJIEKHUT JUKBUIALMU MO PEUICHUIO
CyJa IO UCKaM YIOJHOMOYEHHBIX OPTraHOB:

1) B ciyyae MpU3HAHUS TOCYIAPCTBEHHON PErHCTpalld FOPUIANIECKOTO
JU1a HEIEUCTBUTENIBHOW, B TOM YHUCJIE B CBSI3U C JOMYIICHHBIMU IIPU €r0 co3/a-
HUU TPYOBIMH HApYIICHUSMU 3aKOHA, €CJIM 3TH HapYIICHUS HOCSAT HEYCTPaHH-
MBIW XapakKkTep;

2) B cllydae OCYILIECTBJICHUS OPHINYCCKUM JIUIIOM JCSITEIbHOCTH 0e3
HAJUISKAIIEr0 pa3pelieHus (JUIEH3UH) JU00 MPU OTCYTCTBUU 00S3aTEIBHOTO
YJICHCTBA B CAMOPETYJIMPYEMOM OpraHU3AIMK WM HEOOXOJMMOTO B CUJTY 3aKO-
Ha CBUJICTEJILCTBA O JOMYCKE K OMPEICTICHHOMY BUY pa0OT, BBIIAHHOTO CaMO-
pEryIMPYEMOUN OpTraHU3alre;

3) B ciay4yae OCYIIECTBICHHUS IOPUIMYSCKAM JIUIIOM JEATEIBHOCTH, 3a-
MPEIIeHHON 3aKOHOM, 1100 ¢ HapymeHnueM Koncturynuu PO, nubo ¢ npyrumu
HEOJHOKPATHBIMU WJIM TPYOBIMH HApyIICHUSMHM 3aKOHA WM WHBIX MPABOBBIX
aKTOB;

4) B caydyae CHCTEMAaTHYeCKOro OCYIIECTBICHHS OOIIECTBEHHOM OpraHu-
3a1mer, OOIIECTBEHHBIM JBIKEHUEM, OJIarOTBOPUTEIBHBIM M WHBIM (DOHIOM,
PEIUTUO3HOM OpPraHU3alMEN IESITEIbHOCTH, MPOTUBOPEYAIEH YCTABHBIM LEIAM
TaKUX OpPraHU3aLNM.

OtaenbHO MpeaycMOTpeHa CyaeOHasl JTUKBUIANNS FOPUANYECKOTO JIHIA
M0 UCKY yupenauTens (Y4acTHHKA) IOpUIMYECKOro JIMIA B CIIy4yae HEBO3MOKHO-
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CTU JOCTHKEHUS 1IENEH, pal KOTOPBIX OHO CO3JaHO, B TOM YHCJIE B CIIy4ae, ec-
JIM OCYLIECTBIICHUE JIEATEIBHOCTH IOPUANYECKOTO JIUIA CTAHOBUTCS HEBO3MOXK-
HBIM WJIU CYIIECTBEHHO 3aTPYIHSACTCS.

Crnenyetr OTMETUTh, YTO 3aKOHOM MOTYT OBITh MPEAYCMOTPEHBI UHBIE OC-
HOBaHUS JUIsl CyAC€OHON JTMKBUIAIMK FOPUIAYECKOTO JIHIA, CIEA0BATEIbHO BbI-
HI€yKa3aHHbIN IEPEUEHb HE SBIIAECTCS UCUEPIBIBAIOLIUM.

C MOMeHTa NPUHSTHS PELICHUS O JIMKBUAAIMN IOPUIUIECKOTO JIUIA CPOK
UCITOJIHEHHSI €r0 0053aTeNIbCTB Mepe] KPEAUTOPAMU CUUTAETCS] HACTYIUBILKM.

PemenneM cyza o JIMKBUJALMHU FOPUINYECKOTO JTUA HA €0 YUpeauTenei
(Y4aCTHUKOB) WJIM Ha OpraH, YIOJHOMOYEHHBIH HA JIMKBUAALMIO FOPUINIECKOTO
JHIA €0 YYPEeAUTEIbHBIM JOKYMEHTOM, MOTYT OBITh BO3JIOXKEHBI O0S3aHHOCTH
[0 OCYUIECTBIICHUIO JIMKBUAALMHU FOpUIAYECKOro yuia. HeucnonHnenue pemie-
HUS CyJla SIBJSIETCS OCHOBAaHUEM JJIl OCYIIECTBIICHUS JUKBUAALUWU FOPUANYE-
CKOT'O JIMIa apOMTPAaKHBIM YIPABJSIOLINM 32 CYET UMYIIECTBA FOPUINIECKO-
ro yimna. IIpy HEZOCTaTOYHOCTH y IOPUAMYECKOTO JIMIA CPEICTB Ha PacXOJpl,
HEOOXOJUMbIE ISl €r0 JMKBUJAIMM, 3TH PAacXo/bl BO3JIAratoTCsl Ha ydpeaure-
Jei (y4aCTHUKOB) FOPUIMYECKOTO JIUIA COIUIAPHO.

IOpuanueckue nuua, 3a UCKIOYEHUEM MPETyCMOTPEHHBIX cT. 65 ['K PD
(rockoprnopanuu, MMyOJIMYHO-TIPABOBBIE KOMIIAHUU M Jp.), MO PELIEHUIO0 Cyna
MOT'YT OBITh IMPU3HAHBI HECOCTOSTEIbHBIMU (OAHKPOTaAMHU) U JIMKBUAUPOBAHBI
B CIIy4asiX ¥ B MOPSAKE, KOTOpbIE IpeaycMOoTpeHbl DenepanbHbiil 3aKk0HOM PO
oT 26 oktsa0psa 2002 r. «O HecocrosTenbHOCTH (GankpoTcTBe)»® (namee — ®3
«O HecoCTOATENLHOCTH (OAHKPOTCTBE)»).

JIukBUAIMS FOPUIMYECKOTO JIMIA CYUTAETCS 3aBEPIICHHOM, a IopHInye-
CKO€ JIMIIO — NPEKPAaTUBLINM CYIIECTBOBAHUE, IOCIIE BHECEHUS CBEICHUM O €ro
IIPEKPALLEHUHN B €IMHBIM TOCYIapCTBEHHBIA PEECTP FOPUINYECKUX JIMI] B MTOPSI-
K€, YCTaHOBJIEHHOM 33aKOHOM O TOCYJapCTBEHHON PETUCTPALMUA FOPUIHYECKUX
JILI.

Bonpocsl 1j1s1 CAMOKOHTPOJIS

1. PackpoiiTe NOHATHE U IPU3HAKHU IOPUINYECKOTO JIULIA.

2. UTo mOHMMAaeTCs MO MPU3HAKOM «MMYIIIECTBEHHON 000CO0JICHHOCTHY
FOPUANYECKOTO JrLa?

3. Kak cooTHOCATCS TOHATHS «IMKBUIAIMS IOPUAMYECKOTO JHUIA» H
«HECOCTOSITEILHOCTh (OaHKPOTCTBO) IOPUAYECKOTO JTUI[A»?

4. HazoBuTe M oxapakTepusyute (OopMbl peOpraHU3alUUd HOPUINYECKUX
T

5. UTo moHMMaeTCs 1Mo/ CIISIHAIBHON MPaBOCTIOCOOHOCTHIO IOpHINYE-
CKUX JIUIL?

1 O mecocrosTensrHOCTH (6aHKPOTCTBE) : (emepanbHbIi 3akoH PD or 26 okTA6ps
2002 r. Ne 127-®3 // Poccmiickas razera. 2002. Ne 209-210.
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JIEKLUS 5. BUJBI FOPUIMYECKHUX JIMI]

Bonpocsl Jgexkuumu:

1. OcHoBHbIE KIaccu(pUKAIUU IOPUANUECKUX JUII.
2. KomMepueckre opraHu3aiv.

3. HexoMMmepueckue OpraHn3annm.

1. OcHoBHBIE Knaccnq)mcaunn IOPUINYCCKHUX JINI

Knaccudukanus OpuIuUecKuX JHUIl HMEET BaXXKHOE TIPa)kIaHCKO-
npaBoBoe 3HaueHHe. OHa MO3BOJSET ONPEAENATh MPABOBOM CTaTyC IOpUAUYE-
CKOT'O JIUIA U UCKJTIOYAEeT CMEIICHUE PA3IMYHbIX M0 IOPUANYECKON MPUPOJIe Op-
raHU3alMOHHO-TIPABOBBIX (JOPM BUJIOB ACSATEIBHOCTH.

IOpuanueckue numa MOXHO KIACCU(UIMPOBATh MO Pa3iIMYHBIM KpUTe-
pUsIM:

1. B 3aBUCMMOCTH OT LIEJIEN AESATEIBHOCTH BBIIEISIIOTCS KOMMEPUYECKUE U
HEKOMMEPYECKNE OpTraHU3alHH.

KoMmmepuyeckne opraHM3anvu — IOpUAUMYECKUE JIMIA, MPECIEAYIOLNE
B KQU€CTBE OCHOBHOM IIEJIM CBOEH AESATENbHOCTH M3BICYEHUE MPHUOBLIM U pac-
npeneneHue ee Mexay ydacTHUKamMu. 'K P® comepKuT 3akphIThId ITEpEYEHb
OpraHU3allMOHHO-TIPAaBOBBIX (HOPM KOMMEpUECKMX opraHuzanuii. K TakoBbIM
OTHOCATCA KOMMEPYECKHE KOPIOPATHUBHBIE OpPraHU3aluu (XO34iCTBEHHBIE 00-
IIECTBA M TOBApPHILECTBA, MPOU3BOJACTBEHHBIE KOOMNEPATHUBBI, KPECTHIHCKHE
(pepmepckue) x0351CTBA, XO3SMCTBEHHBIE MAPTHEPCTBA), a TAKXKE TrOCyJap-
CTBEHHbIC 1 MYHUIIUIAJIbHBIE YHUTAPHBIE NPEATIPUATHSI.

IOpunnueckue nuna, SBASOIUECS HEKOMMEPYECKHUMHM OPraHM3aLusi-
MM, MOTYT CO3/1aBaThCsl B OpPraHU3al[MOHHO-TIPABOBBIX (hopMax:

1) moTpeOUTEIHCKUX KOOMEPATUBOB (KUJIMIIHBIE, KUIUITHO-CTPOUTEIb-
HBIE U TapakHbIE KOONIEPATUBBI, 00IIECTBAa B3AUMHOI'O CTPAaXOBaHUsI, KPEAUTHBIE
KOOTIepaTUBBI, (POH/BI MPOKATA, CEIbCKOXO3UCTBEHHbIE MOTPEOUTENbCKUE KO-
ONEPATHUBEI);

2) OoOIIEeCTBEHHBIX OpraHu3aui (MOJUTUYECKUE MapTHUU U CO3/IaHHbIC
B KaueCTBE IOPUANYECKUX JIUL NMpodecCroHaNbHbIE COI03bI (PO COIO3HbIE Op-
raHu3alyu), OpraHbl OOIIECTBEHHOM CaMOJEATEIbHOCTH, TEPPUTOPUATBHBIC
OOLIECTBEHHBIE CAaMOYITpaBJICHU);

2.1) oOlIeCTBEHHBIX IBHKCHUM;

3) accouumanuii (COr030B) (HEKOMMEpUECKHE MapTHEPCTBa, CaMOperyJsiu-
pyeMble OpraHu3aluu, 00beTUHEHUs paboToaaTeNe, 00beIMHEeHUS MPOdecCcu-
OHAJIbHBIX COIO30B, KOOIEPATHUBOB M OOIIECTBEHHBIX OpraHMU3alllii, TOPrOBO-
MIPOMBITTUICHHBIE TIAIaThl);

4) TOBapHIIECTB COOCTBEHHHWKOB HEJBIKHMOCTH (TOBApHUIIECTBA COO-
CTBEHHUKOB XHWJIbsI, CaJIOBOJYECKUE UM OTOPOJJHUYECKHE HEKOMMEPUECKHUE TO-
BAPUIILIECTBA);
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5) ka3zaubux OOIIECTB, BHECEHHBIX B T'OCYIAapCTBEHHBIN peecTp Ka3zaubux
o6mecTB B PD;

6) OOILIIMH KOPEHHBIX MAJIOYUCICHHBIX HApOJ0B PD;

7) oO01IeCTBEHHO MOJIe3HBIX (OHAOB (0OIIECTBEHHBIE U 0JarOTBOPUTEIb-
HbIe ()OH/IBI) U TUYHBIX (POHJIOB;

8) yupexaeHHil, K KOTOPbIM OTHOCSITCS TOCYJAapCTBEHHBIE YUYPEXKICHHUS
(B TOM 4Hcl€ TOCYAapCTBEHHbIE aKaJEMHUHM HAayK), MYHULHMNAIbHBIE yUpexke-
HUS U YacTHBIE (B TOM YHUCJIE OOIIECTBEHHBIE) YUPEKICHNUS,

9) aBTOHOMHBIX HEKOMMEPYECKUX OpraHU3aLINIA;

10) penuruo3HbIX OpraHu3aInii;

11) myOnm4HO-ITpaBOBBIX KOMITAHMIA;

12) anBOKaTCKMX Iajar;

13) anBokaTCKUX 00pa30BaHMM (SIBISIOIIMXCS IOPUINYSCKUMU JTUIIAMH ),

14) rocy1apCTBEHHBIX KOPIIOpAIIHii;

15) HOTapuanbHBIX MajarT.

2. B 3aBucuMOCTH OT MpaB yupenureneit (y4aCTHUKOB) IOPUIUIECKUX JIULL
Ha YJIECHCTBO B HUX BBIJEISAIOTCS KOPIIOPATUBHBIE U YHUTAPHBIE HOPUANYECKUE
JUIa.

KOpunnueckue nuua, yupeauTenu (Y4aCTHHKM) KOTOPBIX 00JalaioT mpa-
BOM yyacTus (WIEHCTBA) B HUX W (POPMHPYIOT MX BBICHIMI OpPraH B COOTBET-
ctBur ¢ HopmaMu ['K P®D, ABISI0TCSI KOPNOPATHUBHBIMHU IOPHANYECKUMM JIH-
namu (kopnopanusaMu). K HUM OTHOCSTCA XO35IMCTBEHHBIE TOBAPHILECTBA U
oOIIEeCTBa, KPECThIHCKUE ((pepMEPCKUE) XO34iCTBA, XO3SMCTBEHHBIE MAPTHEP-
CTBa, MPOU3BOJACTBEHHBIE M MOTPEOUTEIBCKUE KOONEPATHBBI, OOIIECTBEHHBIC
OpraHu3aiuu, OOIIECTBEHHBIE JBUKEHUS, ACCOLUAIIUU (COI03bI), HOTapUaIbHbBIC
najgaThl, TOBAPHUIIECTBA COOCTBEHHUKOB HEJIBWKMMOCTH, Ka3adbu OOIIECTBa,
BHECEHHBIC B TOCYJIAPCTBEHHBIN peecTp Kazaubux o6mecTB B PD, a Takxke 00-
LIMHBI KOPEHHBIX MAJIOYUCIICHHBIX HAapOo10B PO.

IOpuanueckue nuua, yypeauTean KOTOPhIX HE CTAHOBSTCSA MX Y4aCTHU-
KaMH U He MpUoOpeTaroT B HUX MPaB YICHCTBA, SBISIIOTCS YHUTAPHBIMH IOpPH-
AUYEeCKUMH JunamMu. K HUM OTHOCSTCA rOCYIapCTBEHHbBIE U MYyHULIUNAIbHBIC
YHUTapHbIE TPEANpusATHs, OOLIECTBEHHO MOJie3HbIe (OHABI, JIMYHbIE (POHIBI,
YUpEeXACHUS, aBTOHOMHbIE HEKOMMEPUYECKHUE OpTaHU3ALMK, PEIMTHO3HbIE Opra-
HU3ALMH, TOCYJapCTBEHHBIE KOPIIOPALIMH, TyOJINYHO-TIPABOBbIE KOMITAHUH.

B cBsi3u ¢ yyacTueM B KOPHNOPATUBHOW OpraHU3AlMM €€ YYaCTHUKHU MpPHU-
oOpeTaroT KOpnopaTUBHbIE (WICHCKUE) MpaBa U 00SI3aHHOCTU B OTHOILIEHUH CO-
3JaHHOTO MU IOPUIUYECKOTO JIMIA, 32 UCKIIOYEHUEM TOBApHUIIECTBA HA BEpe
(KOMMaHAUTHOTO TOBapPHUIIIECTBA).

3. B 3aBUCMMOCTH OT MpaB ydpeauTesied (YYaCTHHKOB) HOPUAHMYECKOTO
JIUIIa HAa €T0 UMYIIECTBO IOPUINYECKUE JTUIA MOKHO Pa3AeIUTh Ha:

) ropuauueckue nuia, B OTHOIIEHUH MMYIIECTBA KOTOPBIX yUpEIUTENIN
(Y4aCTHUKH) yTpauynMBarOT MPABO COOCTBEHHOCTH Ha TEpelaBaéMO€ TaKOMY JIH-
Iy UMYILECTBO (HaIlpuUMep, X031WCTBEHHbIE TOBAPUILIECTBA U OOIIECTBA);
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2) IOpUIMYECKUE JIMIIA, HA UMYLIECTBO KOTOPBIX UX YUPEIUTENIN COXpa-
HSIOT IPaBO COOCTBEHHOCTH (IOCYIapCTBEHHbIE U MYHMIIUIIAJIbHBIC YHUTAPHBIE
OPEIIPUITHS, YUPEKICHUS).

4. B 3aBucuMocTd OT (POpMBI COOCTBEHHOCTH, JIEXkKAIllel B OCHOBE IOpU-
JUYECKOIO JIMIIA, BBIIEISIOTCA:

1) rocynapcTBeHHbIE IOpUINYECKUE JTMLA (TOCYAAapCTBEHHBIE U MYHHIIU-
NaJbHbIE YHUTAPHBIE NPEANPUATHSA U YUPEKACHUS, TOCYAAPCTBEHHBIE KOPIIOpa-
11U, TyOJIMYHO-TTPAaBOBbIE KOMIIAHUH );

2) yacTHbI€ (HETOCYIapCTBEHHBIC) IOPUIUYECKUE JINIIA;

3) ropuUaUYEcKHe JIMIa CO CMEIaHHONW POopMOii COOCTBEHHOCTHIO (HAIPH-
Mep, X035HUCTBEHHBIEC 00IIECTBA, T/I€ YUPEAUTETIEM B TOM YHCIIE BBICTYIAET TOC-
yapCTBO WM MyHUIMIAIbHbIE 00pa30BaHUs).

2. Kommepyeckue opraHnu3annu

Kak ormeuasiock npu paccCMOTpPEHUU MEPBOTO BOIPOCA JIEKIUU, OPTraHU-
3aIIMOHHO-TIPABOBBIE (POPMBI KOMMEPUYECKUX OpTraHU3aIMil MPEICTaBICHbI JIBY-
M TpyNIamMu. ITO KOMMEPYECKUE KOPIOPATUBHBIE OPTaHU3ALINY, & TAKKE TOC-
yAapCTBEHHbIC U MYHUIIMTIATbHBIE YHUTAPHBIC MPEIPUITHS.

B cBoro ouepenb, BBIACIAIOTCS CIEIYIONIUE OPraHU3AlMOHHO-TIPABOBHIC
(GbopMBI, B KOTOPBIX MOTYT CO3/1aBaThbCsl KOMMEPYECKHE KOPIOpPATUBHBIE Opra-
HU3AIUU:

1) xo3s1iicTBEHHBIE OOIIECTBA;

2) XO35IUCTBEHHBIE TOBAPUIIIECTBA;

3) moJiHbIE TOBAPUILIECTBA;

4) ToBapuIlecTBa Ha Bepe (KOMMaHAUTHBIE TOBAPUIIIECTBA);

5) kpecThsiHcKue ((hepMepcKue) X035HCTBa;

6) oO1ecTBa ¢ OrpaHUYCHHON OTBETCTBEHHOCTHIO;

7) akiMoHepHbIE O0IIecTBa (B TOM YHCIE IMyOJIMYHbIE aKIIMOHEPHBIE 00-
IIECTBA);

8) POM3BO/ICTBEHHBIE KOOTICPATHUBHI.

PaccmoTpum moapoOHee KaKIylo U3 BBINICYKA3aHHBIX OpraHU3allMOHHO-
MPaBOBBIX (HOPM KOMMEPUECKUX KOPIOPATUBHBIX OpPraHU3AIIMiA.

X0351iiCTBEeHHbIMH TOBApPHUIECTBAMHU M O0IIECTBAMHU IPU3HAIOTCS
KOpIIOpaTUBHBIC KOMMEPUECKUE OpraHu3alliy C pa3/IeICHHbIM Ha J0JU (BKJIA-
Ibl) yupenurtenel (y4aCTHUKOB) YCTaBHBIM (CKJIAOUHBIM) KanuTaioM. Mmyie-
CTBO, CO3/IaHHOE 3a CUET BKJIAJIOB YUpEIUTEJIeH (YUYaCTHUKOB), a TaKXKE MPOU3-
BEJICHHOE M MIPUOOPETCHHOE XO3WCTBEHHBIM TOBAPHUIIICCTBOM HJIM OOIIECTBOM
B TIpoliecce ACSATENbHOCTU, MPUHAMICKHUT HAa TpaBe COOCTBEHHOCTH XO3Si-
CTBEHHOMY TOBApUIIECTBY UK OOIIECTBY.

O0beM MpaBOMOYMIT YYACTHUKOB XO3SHCTBEHHOTO OOIIECTBAa OMpPEnessi-
€TCsl MPOTIOPITMOHANBHO MX JIOJSIM B YCTaBHOM KamuTasie obmiectBa. HOM 00b-
€M MPAaBOMOYHMI YYACTHHUKOB HEMYOJIMYHOTO XO3SHCTBEHHOTO OOIIECTBA MOXKET
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OBITH MPEAYCMOTPEH YCTAaBOM OOILECTBA, & TAK)KE€ KOPIMOPATUBHBIM JTOTOBOPOM
IIPU YCIIOBUM BHECEHHUS CBEJECHUN O HAIMYMU TAKOrO JOTOBOpA U O MPEIyCMOT-
PEHHOM UM 00BeMe MpaBOMOUYMM ydyacTHUKOB ob1iecTBa B ET'PIOJI.

X03giCTBEHHBIE TOBAPHUIIIECTBA MOTYT CO3/JaBaThCs B OPraHU3aI[MOHHO-
paBoBOil (hopMe MOJIHOTO TOBAPUIIECTBA WUJIM TOBApHUIIECTBA Ha Bepe (KOM-
MaHJIUTHOTO TOBapUIIIECTBA).

B cBo1o ouepenp, XO35MCTBEHHbBIE O0IIECTBA MOTYT CO3/1aBaThCsl B Opra-
HU3AIMOHHO-TIPABOBOM (hOpMe aKIIMOHEPHOTO OOIIeCTBa UK OOIIeCTBa ¢ Orpa-
HUYEHHON OTBETCTBEHHOCTBIO.

VYyacTHUKaMM MOJIHBIX TOBApPHUIIECTB M MOJHBIMUA TOBAapHIllAMU B TOBa-
pUIIECTBAX HA BEPEe MOTYT OBITh WHIWBHIYATbHBIC TPEANPUHUMATEIN U KOM-
MEepUYeCKue OpraHu3alluu.

VYyacTHUKaMH XO034WCTBEHHBIX OOIIECTB M BKJIQJYMKAMU B TOBApHIIIE-
CTBax Ha BE€pe MOTYT OBbITh TPaXKJAaHe U IOPUANYECKHE JIUIIA, & TAKXKE MyOJINYHO-
paBoBbIe 00pa3oBaHusl. ['0CymapCcTBEHHbIE OpraHbl U OPTaHbl MECTHOTO CaMo-
yIpaBJICHUS HE BIIPABE€ y4aCTBOBATh OT CBOETO MMEHM B XO35MCTBEHHBIX TOBa-
pHIIECTBaX U 00IIeCTBaX.

[TyOnu4HbBIM SBISETCS aKIIMOHEPHOE OOILECTBO, aKIMK KOTOPOIO U LIEH-
Hble OyMaru KOTOpOro, KOHBEPTUPYEMBIE B €r0 aKIMH, IyOJIMYHO Pa3MENIaloTCs
(myTeM OTKPBHITOM MOAMMCKU) WM MyOJIHMYHO oOpamaroTcs Ha yCIOBUSX, yCTa-
HOBJICHHBIX 3aKOHaMH O IIeHHBIX Oymarax. [IpaBuna o myOnMyHBIX 0OIIecTBax
IMPUMEHSIOTCS TAK)KE K aKIIMOHEPHBIM OOIIECTBaM, YCTaB U (PMPMEHHOE HauMe-
HOBaHUE KOTOPBIX COJAEPKAT YKA3aHHUE HA TO, UTO OOIIECTBO SBIsIETCA MyOany-
HbIM. OOIIECTBO C OrpaHUYEHHOW OTBETCTBEHHOCTBHIO M aKUHMOHEPHOE oOIle-
CTBO, KOTOPOE HE OTBEYAET BHIIICYKa3aHHBIM MPU3HAKAM, MIPU3HAIOTCS HEIMyO-
JUYHBIMU.

X0341UCTBEHHOE OOIIECTBO MPU3HAETCS AOYEPHUM, €CIU JIpyroe (OCHOB-
HOE) XO34MCTBEHHOE TOBAPHUIIECTBO HJIM OOIIECTBO B CHIIYy MPEOOJIaaroIIero
y4acTusi B €r0 yCTaBHOM KamuTaje, JUOO B COOTBETCTBUU C 3aKIHOYECHHBIM
MEXIy HUMHU JOTOBOPOM, JIMOO MHBIM 00pa30M MMEET BO3MOXKHOCTH OIpee-
JSTh pelIeHMs], IPUHUMaeMble TakuM oO1iecTBoM. JloyepHee oOIIecTBO HE OT-
BEYAET M0 JI0JIFaM OCHOBHOI'O X035 CTBEHHOIO0 TOBAPHUIIIECTBA MIJIM OOIIECTBA.

IoaHBIM PU3HAETCSA TOBAPHILECTBO, YYACTHUKU KOTOPOTO (ITOJIHBIE TO-
BapUIIM) B COOTBETCTBUU C 3aKJIFOUEHHBIM MEKy HUMHU IOTOBOPOM 3aHUMAIOT-
csl MPEANPUHUMATENILCKONW NI€ATEbHOCTBI0O OT UMEHHM TOBApUILECTBA M HECYT
OTBETCTBEHHOCTb MO €ro 00s13aTeIbCTBAM MPUHAIJIEKAITIM UM UMYILIECTBOM.

JIno MoXxeT ObITh YYaCTHUKOM TOJIBKO OJTHOTO TOJTHOTO TOBAPUILECTBA.

@upMEHHOE HAMMEHOBAHUE IMOJHOTO TOBAPHUILECTBA JOJKHO COJIEPKAThH
7160 UMeHa (HaMMEHOBAHUS) BCEX €r0 YYAaCTHUKOB M CJIOBA IIOJTHOE TOBapH-
IECTBO», MO0 WMs (HaWUMEHOBAHHE) OJHOTO WM HECKOJIbKUX YYaCTHHUKOB
C 100aBJICHUEM CJIOB «M KOMIIAHUS» U CIIOBA IIOJTHOE TOBAPHUIIIECTBOY.

ToBapumecTBoM Ha Bepe (KOMMAHAMTHBIM TOBAPHUILECTBOM) IpHU-
3HAETCS TOBAPUILECTBO, B KOTOPOM HAPAlY C YYaCTHUKAMU, OCYLIECTBISIOMIUMHU
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OT UMEHU TOBApHIIECTBA MPEANPUHUMATENBCKYIO ACSITENLHOCTh U OTBEYAIOIIH-
MU 110 00s13aTeIbCTBAM TOBAPUIIECTBA CBOMM HUMYILECTBOM (TIOJHBIMH TOBAapH-
[IaMH ), UMEETCSI OJIMH WJIM HECKOJIBKO YYACTHUKOB — BKJIQTYMKOB (KOMMAaH/IUTH-
CTOB), KOTOpPbIE€ HECYT PUCK YOBITKOB, CBA3aHHBIX C JCSATEILHOCTHIO TOBApUIIIE-
CTBa, B MpeJeliax CyMM BHECEHHBIX MMM BKJIAJOB M HE MPUHUMAIOT Y4YacTHs
B OCYIIECTBJIEHUU TOBAPHUIIIECTBOM IIPEIITPUHUMATEIBCKOMN 1€ATENBHOCTH.

[TonoxeHue NMOoJIHBIX TOBAPUUIEH, YUaCTBYIOIIMX B TOBAPUIIECTBE HA Be-
pe, U UX OTBETCTBEHHOCThb MO 0053aTE€IbCTBAM TOBAPUUIIECTBA OMPEIECIAIOTCS
npasuiamu 'K P® 00 yyacTHHKaX MOJTHOrO TOBAPHUIIIECTBA.

JInio MokeT ObITh MOJHBIM TOBAPHUIIEM TOJBKO B OJHOM TOBApPHUIIECTBE
Ha Bepe. YUYAaCTHUK ITOJHOIO TOBAPUILECTBA HE MOXKET OBITh MOJHBIM TOBapH-
nieM B ToBapuillecTBe Ha Bepe. [lomHBIM TOBapuill B TOBApHUIIECTBE Ha BEpPE
HE MOXKET OBITh YYaCTHUKOM IOJIHOT'O TOBapHILECTBA.

Uucino KOMMaHAUTUCTOB B TOBApPHILECTBE HA BEPE HE JIOJHKHO IPEBBI-
math 20. B npoTUBHOM cilydae OHO MOJJICKHUT IPEOOPa30BAHUIO B XO3WCTBEH-
HOE OONIECTBO B TEUEHME rojJia, a MO MCTEUECHUU STOTO CpOKa — JIMKBUAAIUH
B CyIcOHOM TIOpAJIKE, €CIU YHCIO €ro KOMMAaHJIUTHUCTOB HE YMEHBIIHUTCS
J10 YKa3aHHOTO IIpeiena.

®upMEeHHOE HAaMMEHOBAHHWE TOBAPHILECTBA HAa BEpE JOJHKHO COJEPXKATh
aub0 MMeHa (HauMEHOBAHHUsSI) BCEX TMOJIHBIX TOBApHIIEH U CJIOBa «TOBapHIIE-
CTBO Ha BEpe» WIH «KOMMAaHJIUTHOE TOBAapHUIIECTBO», JIMOO MM (HAMMEHOBa-
HUE) HE MEHEE YeM OJJHOTO IMOJHOr0 TOBAapHIla ¢ JOOABICHUEM CIIOB «U KOMIIa-
HUS» U CJIOBAa «TOBAPHUIIECTBO HA BEPE» WIIU «KOMMAHJAUTHOE TOBAPUIIIECTBOY.
Ecnu B (QupMeHHOE HaMMEHOBAaHUE TOBAPUIIECTBA HAa BEPE BKIIOUEHO WM
BKJIQJIYMKA, TAKOW BKJIAJYUK CTAHOBUTCS MMOJHBIM TOBAPUIIEM.

I'paxknane, Benylide COBMECTHYIO NIEATEIBHOCTh B 00JIACTH CEIBCKOTO
x03s1iicTBa 6€3 00pa3oBaHus IOPUINUYECKOTO JIMIIa HA OCHOBE COTJIAIICHHUS O CO-
3IaHUU KpecThstHCKOTO ((hepmepckoro) xozsiictBa (ct. 23 'K P®), Bopase co-
3/1aTh IOPUIUIECKOE JTUIIO — KPECThIHCKOE ((hepMepCKOoe) XO3SIMCTBO.

KpectbsinckuMm ((pepmMepcKkumM) X0351liCTBOM, CO3/1aBa€MbIM B COOTBET-
CTBMHU C BbllIeyKa3zaHHOU cTtatbel ['K PO® B kauecTBe 10OpUIMUECKOTO JIULA, ITPU-
3HaeTcsl 10OpOBOJIbHOE OOBEIMHEHUE TPaXKJaH Ha OCHOBE WIEHCTBA JJISl COB-
MECTHOM MPOU3BOACTBEHHOW WJIM MHOW XO3AMCTBEHHOW NESATEIbHOCTH B 00a-
CTH CEJIbCKOT0 X034iCTBa, OCHOBAHHOW HA UX JIMYHOM YY4aCTHUH U 00bEIMHEHUHN
YJI€HAMH KPECThSHCKOTO ((hepMepCKOro) X03siiicTBa UMYILIECTBEHHBIX BKJIAJOB.

[IpaBooTHOLIEHUS, CBSI3aHHBIE C JIESITEIBHOCTHIO KPECThIHCKUX ((pepmep-
CKHX) XO3SIUCTB, CO3JIaHHBIX 0e3 00pa3oBaHUs IOPUAMYECKOrO JIMIIA, JOTOIHU-
TenbHO YyperyinupoBanbl DenepanbHbiM 3akoHOM P® ot 11 wurons 2003 r.
No 74-03 «O xpecThsiHCKOM ((hepMEpPCKOM) XO3SIICTBEY.

NmymiecTBO KpecThsHCKOTO ((hepMepcKoro) Xo3sUCTBa MPUHAIJICIKUT
eMy Ha paBe COOCTBEHHOCTH.

I'paxkmanuH MOXKET OBITH YJIECHOM TOJIBKO OJHOTO KPECThSHCKOTo (dep-
MEPCKOTI'0) X03sIIICTBa, CO3AAHHOTO B KAYECTBE IOPUANYECKOTO JIULIA.
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[Ipu oOpatieHru B3bICKAHUS KPEIUTOPOB KPECThIHCKOTO ((pepMepcKoro)
XO35IUCTBA Ha 3€MEJIbHBIM y4aCcTOK, HAXOJSMIIUICS B COOCTBEHHOCTH XO3SiCTBa,
3eMEJIbHBIN YYaCTOK MOMJICKUT MPOoAake ¢ MyOJUYHBIX TOProB B MOJIB3Y JIMIIA,
KOTOpO€ B COOTBETCTBUHU C 3aKOHOM BIIpPaBE MPOJOJDKATH MCIIOIb30BAaHUE 3€-
MEJIBHOTO YYacTKa IO 1eJIEBOMY HAa3HAUCHUIO.

UneHsl KpecThSIHCKOTO ((pepMepCcKOro) X03saicTBa, CO3JaHHOTO B Kaue-
CTBE IOPUIUYECKOrO JIMIIA, HECYT MO 0053aTeIbCTBAM KPECThIHCKOTO (pepmep-
CKOT0) XO3sIIICTBa CyOCHINAPHYIO OTBETCTBEHHOCTb.

Oco0eHHOCTH MPaBOBOTO MOJIOKEHHSI KPECThIHCKOTO ((hepMepcKoro) xo-
35ICTBA, CO3/IaHHOTO B KAYECTBE FOPUAMYECKOTO JHIA, ONPEIEISIOTCS 3aKOHOM
(B HacTOsIIEEe BPEMS TAKOW 3aKOH HE MPUHSIT).

OO0mecTBOM ¢ OrpaHMYEHHOH OTBETCTBEHHOCTBIO TPU3HACTCS XO35M-
CTBEHHOE OO0IIIECTBO, YCTaBHBIM KallMTajd KOTOPOTO pa3JiejeH Ha J0JIU; YYacTHH-
K1 OOIIECTBA C OTPAaHUYCHHOW OTBETCTBEHHOCTHIO HE OTBEUAIOT MO €ro o0si3a-
TEJIbCTBAM U HECYT PUCK YOBITKOB, CBA3aHHBIX C JEATEIHLHOCTHIO OOIIECTBA,
B TIpeJiesiax CTOUMOCTH TTPUHAIJICKAIINX UM JIOJICH.

VYyacTHUKH 00I1IeCTBa, HE MOJHOCTHIO OIJIATUBIIUE JOJIM, HECYT COJIU-
JApHYI0 OTBETCTBEHHOCTh MO 00s3aTEIbCTBAM OOIIECTBA B MpeEJeiax CTOUMO-
CTH HEOIJIAYEHHOM YacTH J0JU KaKJI0T0 U3 YUaCTHUKOB.

dupMeHHOEC HAaMMEHOBaHHE OOINECTBA C OIPAHUYEHHON OTBETCTBEHHO-
CTBIO JOJKHO COJEPKAaTh HAMMEHOBAHWE OOIIECTBA U CJIOBA «C OTPaHUYECHHOU
OTBETCTBEHHOCTBIOY.

[IpaBoBOE TOJIOKEHHE OOLIECTBA C OIPAHUYEHHOW OTBETCTBEHHOCTHIO U
npaBa U 00A3aHHOCTH ero yyacTHUKOB onpenenstorcsa 'K PO u @3 «O6 odue-
CTBaX C OTPAHUYEHHONU OTBETCTBEHHOCTBION.

AKIHOHEPHBIM O00IIECTBOM TIPU3HACTCS XO3SMCTBEHHOE OOIIECTBO,
YCTaBHBIN KamuTaa KOTOPOTO Pa3fesieH Ha ONPECICHHOE YHCIIO aKIUi; y4acT-
HUKH aKIIMOHEPHOTO O0IIecTBa (AKIIMOHEPHI) HE OTBEYAIOT IO €ro 00s3aTeNb-
CTBaM U HECYT PUCK YOBITKOB, CBSI3aHHBIX C JCSITEIBHOCTHIO OOIIECTBA, B Ipe-
Jieax CTOMMOCTH MPUHAISKAITUX UM aKIUH.

AKITMOHEpHI, HE TIOJIHOCTBHIO OTUIATUBIINE AKIIMH, HECYT COJMIAPHYIO OT-
BETCTBEHHOCTh IO 00s3aTEIbCTBAM aKI[MOHEPHOT'O OOIlEeCTBa B Ipenaesax He-
OTUIAYEHHOW YaCTU CTOMMOCTH MPUHALICKAIIUX UM AKIIHM.

OupMEHHOE HAUMEHOBAHKME aKIIMOHEPHOTO O0IIECTBA IOKHO CONEPKATh
€ro HAMMEHOBAHKE U YKa3aHHUE Ha TO, YTO OOIIECTBO SIBISETCS aAKIIMOHEPHBIM.

[IpaBoBOE MOJIOKEHHE AKIIMOHEPHOTO OOIECTBAa U MpaBa U 00SI3aHHOCTU
aKIMOHEPOB onpeaesitorcss B cooTBeTcTBUM ¢ ['K PO u deaepanbHbIM 3aKOHOM
P® ot 26 nekabps 1995 r. Ne 208-®3 «O6 akIMOHEPHBIX 0OIIECTBAX» .

OcoOeHHOCTH TIPABOBOr'O TIOJIOXKEHHUS AaKIMOHEPHBIX OOIIECTB, CO3JIaH-
HBIX ITyTEM MPUBATU3AIUU TOCYAAPCTBEHHBIX U MYHUIIUTIATBHBIX MPEIIPUITHH,

1 06 akummonepHbIx obmIecTBax : (enepanbHbli 3akoH PD or 26 mexadps 1995 r.
Ne 208-@3. JTocTym u3 cripas.-mipaBoBoii cuctemsbl «KoHcymbranTlIrocy.
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ONPENEISIIOTCS TAKXKE 3aKOHAMU U MHBIMM IIPABOBBIMM aKTaMH O IPUBATU3aLUN
ITUX NPEAIPUITHIA.

Oco0eHHOCTH MTPaBOBOIO TMOJIOKEHUSI KPEIUTHBIX OpraHU3aliid, cO3/aH-
HBIX B OpraHU3allMOHHO-TIPABOBOM (popME aKLMOHEPHOTO OOIIECTBA, IpaBa U
00513aHHOCTH MX aKLMOHEPOB ONPEACIAIOTCA TAK)KE 3aKOHAMU, PEryJIUpPYIOLIH-
MU JESTENbHOCTh KPEAUTHBIX OpPTraHU3aALMM.

IIpou3BoACTBEHHBIM KOONEPATUBOM (apTe/ibl) MpHU3HAETCS T00po-
BOJIbHOE OOBEAMHEHHE TPakJaH HAa OCHOBE UYJICHCTBA JJII COBMECTHOM MpPOM3-
BOJICTBEHHOU WJIM MHOM XO35UCTBEHHOM JIeSITENHHOCTH (ITPOU3BOJICTBO, IIEpepa-
00TKa, COBIT IPOMBIILJICHHON, CEThCKOXO3SIICTBEHHOW U MHOW MPOJYKIINH, BbI-
MOJIHEHHE PabOT, TOProBIIsl, OBITOBOE 0OCIIy>)KMBaHUE, OKA3aHUE JIPYTUX YCIIYT),
OCHOBAaHHOW Ha UX JIMYHOM TPYJOBOM U MHOM YYacTHMU U OOBEIUHEHHH €TO
yjieHaMu (y4YaCTHUKaMHU) MMYILIECTBEHHBIX MAaeBbIX B3HOCOB. 3aKOHOM U YCTa-
BOM IIPOM3BOACTBEHHOI'O KOONEpaTHUBAa MOKET ObITh IMPETyCMOTPEHO ydacTue
B €r0 JICSITEIBHOCTU FOpUINYECKHX JIUL. [I[pOM3BOACTBEHHBIN KOONIEPATHUB SIBJISI-
€TCs1 KOPIIOPATUBHON KOMMEPUYECKON OpraHn3anuei.

UneHsl NpoU3BOJACTBEHHOTO KOOIMEpaTHBa HECYT MO 00s3aTeNbCTBAM KO-
orepaTuBa CyOCHUAMAPHYIO OTBETCTBEHHOCTh B pa3Mepax U B NOPSAAKE, KOTOPhIE
IPELYCMOTPEHBI 3aKOHOM O MPOU3BOACTBEHHBIX KOOIEPAaTUBAX M YCTABOM KO-
oIrepaTuBa.

VYypenurenbHbIM JOKYMEHTOM IPOU3BOICTBEHHOIO KOOIEpATHUBA SBIISET-
Csl €ro YCTaB, YTBEPKACHHBIA OOIIMM COOpaHUEM €0 YJIEHOB. Y CTaB MIPOU3BO/-
CTBEHHOT'O KOOIEpaTHBa JOJDKEH COAEPkKAaTh CBEJIEHUS O (PUPMEHHOM HAaUMEHO-
BaHMM KOOIEpaTHBAa M MECTE€ €ro HaxOXKIEHHUsS, YCIOBUS O pa3Mepe MaeBbIX
B3HOCOB YJIEHOB KOOIIEPAaTHBA, COCTABE W IMOPSAIAKE BHECEHHUs IAEBBIX B3HOCOB
YJIeHaMU KOONepaTuBa U 00 UX OTBETCTBEHHOCTHU 3a HapylIEHHE 00513aTeIbCTBa
10 BHECEHHUIO TAEBBIX B3HOCOB, O XapakTepe U MOPSAIAKE TPYAOBOIO YYacCTHUs €ro
YJIEHOB B JCSITEILHOCTH KOOIEPAaTHBa U 00 MX OTBETCTBEHHOCTHU 3a HapyLICHUE
00513aHHOCTH NMPUHUMATh JJUYHOE TPYIOBOE y4acTue B JAEATEILHOCTH KOOIepa-
TUBA, O MOPSAJKE pacupeeeHNs NpUObLIN U YOBITKOB KOOIIEpaTUBa, pa3Mepe
00 ycnoBHsX cyOCHIUapHON OTBETCTBEHHOCTH €ro WICHOB MO 00s13aTeNbCTBAM
KOOIIEpATHBA, O COCTABE U KOMIIETEHIIMU OPraHOB KOONEPATHBA U MOPSIIKE MPH-
HATHSA UMH PEIICHUA, B TOM YHCIIE 10 BOMPOCAM, PEIICHUs IO KOTOPBIM MpH-
HUMAIOTCS €IMHOTIIACHO WM KBaTU(UUIUPOBAHHBIM OOJIBIIMHCTBOM I'OJIOCOB.

®uUpMEHHOE HAWUMEHOBAHHUE MPOU3BOJICTBEHHOIO KOOIEpPaTHUBA JOJIKHO
coJiepKaTh €ro HAMMEHOBAHKE U CJIOBA «IIPOU3BOJICTBEHHBI KOOMEPATUBR) WU
CJIOBO «apTeiby. YKUCIo 4ieHOB KOONepaTrBa HE JOJDKHO ObITh MEHee 3.

YHUTApHBIM NpeANnpUsTHEM NPHU3HAETCS KOMMeEpUYecKash OpraHu3auus,
HE HaJIeJIeHHas MPaBOM COOCTBEHHOCTH Ha 3aKpEIUIEHHOE 3a Hel COOCTBEHHU-
KOM MMYIIECTBO. VIMyIIECTBO YHUTAPHOTO MPEANIPUATHUS SBISETCS HEAETUMBIM U
HE MOXXET OBITh pacIpesieeHo MO BKJIaAaM (J0JIAM, MasM), B TOM YHCIIE MEXIY
paOoTHHKaMU Tpennpuatus. B opraHu3anmoHHO-PaBOBOM (hopMe YHHTapHBIX
IPEANPUATHI JEACTBYIOT FOCYAAPCTBEHHBIE U MYHHULIUIIAJIbHBIEC IPETPUATHSL.
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B cnyuasx u B mopsiake, KOTOpble MpeaycMOTpeHbl DenepanbHbIM 3aK0-
HOM P® ot 14 Hosa6ps 2002 r. Ne 161-®3 «O rocynapcTBEHHBIX U MYHUIU-
NalbHLIX YHUTApPHBIX Hpenpusatusx»’ (manee — @3 «O rocyqapCcTBEHHBIX H
MYHUIIUTIATBHBIX YHUTAPHBIX MPEIIPUATHAX»), HA 0a3e rocyAapCTBEHHOTO WM
MYHUIIUTIATBHOTO HMMYIIECTBA MOXET OBITh CO3/IaHO YHHMTApHOE Ka3eHHOE
npeanpusaTue (Ka3eHHOE MPEIIPUITHE).

NMy1miecTBO TrocyJapCTBEHHOTO WM MYHUIMIIAIBHOIO  YHHTAPHOTO
NPEANPUSATUAS HaXOAUTCS B TOCYJAPCTBEHHOM WM MYHUIMIAIBHOU COOCTBEH-
HOCTHU Y MPUHAIJICKUT TAKOMY MPEINPUATHIO HA MPaBE XO3IUCTBEHHOTO BeEJe-
HUSI WJIA ONIEPATUBHOTO YIPABJICHUSI.

[IpaBa yHHTApHOTO NPEANPUATHS HA 3aKPEIUIEHHOE 332 HUM HMYLIECTBO
onpeneisaoTcsa B cooTBeTCTBUM ¢ 'K PO n @3 «O rocyapCcTBEHHBIX U MYHH-
LUMAIBHBIX YHUTAPHBIX MPEITPUATHIX.

YupeauTenbHbIM JTIOKYMEHTOM YHUTAPHOIO MPEANPUSATHS SBISIETCA €ro
YCTaB, YTBEPKIA€MbIil YIIOJTHOMOYEHHBIM TOCYJAPCTBEHHBIM OPraHOM WJIU O-
raHOM MECTHOI'O CaMOYIPABIICHUs, €CIU MHOE HE IMPEAYCMOTPEHO 3aKOHOM.
VYcraB yHUTaApHOTO MPEANPUATUS JOJDKEH COJEPKaTh CBEICHUS O ero (pupMeH-
HOM HaMMEHOBAHUU U MECTE €r0 HAXOXKACHUS, MPEAMETE U LENAX €0 JIEATENb-
HOCTH. Y CTaB YHUTAPHOTO MPEINPUAITHS, HE SBISIOLIErOCS Ka3eHHBIM, JTOJHKEH
coJlepKaTh TAK)K€ CBEJCHHSI O pa3Mepe YCTaBHOro (hoHAAa YHMTAPHOTO Mpea-
MPUSATHUSL.

®UpPMEHHOE HAaWMEHOBAHHME YHUTApPHOrO MPEANPUSITHS JOHKHO COIEep-
KaTh yKa3aHUE Ha COOCTBEHHUKA €ro mmylilecrBa. @UpMEHHOE HAMMEHOBAHUE
Ka3€HHOT'0 MPEANpPUITHS, KPOME TOT0, IOJKHO COAEpPKaTh YKa3aHHUE Ha TO, YTO
TaKO€ NPEANPHUITHE SBIACTCS KA3CHHbBIM.

OpraHomM yHUTapHOTO MPEANPUITHUS SIBISECTCS PYKOBOAUTED MPEIPHUs-
THS, KOTOPBIM HA3HAYAETCS YMOJIHOMOYEHHBIM COOCTBEHHUKOM OpPTaHOM, €CIIH
MHOE HE NMPELYCMOTPEHO 3aKOHOM, M €MY IOJIOTYETEH.

YHuTapHO€ NpearpusiTue OTBEYAET MO CBOMM 0053aTelIbCTBAM BCEM IPHU-
HaJJIeKAMM €My HMMYIIECTBOM. YHHUTApHOE MPEANPUSATHE HE HECET OTBET-
CTBEHHOCTb 10 0053aTeIbCTBaM COOCTBEHHUKA €r0 UMYIIECTBA.

CoOCTBEHHUMK MMYIIECTBA YHUTAPHOIO MPEANPUATHSA, 332 HUCKIIOYEHUEM
COOCTBEHHHMKA MMYIIECTBA Ka3€HHOTO MPEANpPHUATHS, HE OTBEYaeT Mo 00s3a-
TEJIbCTBAM CBOEr0 YHUTAPHOTO mpeanpusThs. CoOOCTBEHHUK UMYILIECTBA Ka3eH-
HOTO MPEANPUATHS HECET CYyOCHIMApHYIO0 OTBETCTBEHHOCTh MO 0053aTE€IbCTBAM
TaKOTro MPEANPUITHS MPU HEJOCTATOYHOCTH €T0 UMYLIECTBA.

VYHuTapHO€ NMpeAnpuaTue Co3JaeTcsi OT UMEHU MyOJIUYHO-TIPABOBOIO 00-
pazoBaHus (PELICHUEM YIOJHOMOYEHHOIO Ha TO TOCYJaPCTBEHHOTO OpraHa WiH
OpraHa MECTHOTO CaMOYIIPaBJICHUS.

1 O rocynapcTBeHHBIX M MyHHIIMIATBHBIX YHUTAPHBIX MPEANPUATHIX © (heaepanbHbli
3akoH P® ot 14 Hos0ps 2002 r. Ne 161-®3. Jloctyn u3 cnpas.-paBoBoil cucteMsl «KoH-
cynbTanTl Lrocy.
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3. HekomMepueckne opranu3anumn

ITo aHanoruu ¢ KOMMEpPYECKUMH OpraHU3alUsIMU, HEKOMMEPUECKHUE O~
pa3aeNaoTCsl HA HEKOMMEPUECKHE KOPIOPAaTUBHBIE U HEKOMMEPUYECKUE HEKOP-
HOpaTUBHBIE OpraHU3AIIH.

HexoMMmepuyeckMMH KOPIOPATUBHBIMH OPraHU3alUsIMHM [PU3HAIOTCA
IOPUIMYECKUE JIUIIA, KOTOPBIE HE MPECIeAyIOT U3BJICUECHUE MPUOBLITN B KAYECTBE
OCHOBHOM LIENIM CBOEU ACATEIBHOCTH M HE PACHPEHENSAIOT MOJYYEHHYIO IPH-
ObUTh MexAy yuyacTHuKaMmu (11. 1 ¢t. 50 u cT. 65.1 'K P®), yupenurenu (yuact-
HUKH) KOTOPBIX MPUOOPETAIOT MPaBO ydacTus (WICHCTBA) B HUX U (DOPMUPYIOT
UX BBICILIMI OpraH B COOTBETCTBUH C II. 1 ¢T. 65.3 'K POD.

HexomMmepuecknue KOpnopaTHUBHBIE OpraHU3alMM CO3JAI0TCS B OpraHu3a-
UOHHO-TIPABOBBIX (popMax NOTPEOUTENBCKUX KOOIEPATHUBOB, OOLIECTBEHHBIX
OpraHu3aluii, accouuanuii (Cor30B), HOTApUAIBHBIX IajJaT, TOBAPHUIIECTB COO-
CTBEHHUKOB HEIBM)XMMOCTH, Ka3aubUX OOIIECTB, BHECEHHBIX B T'OCY/IapCTBEH-
HBIN peecTp Ka3aubux ooOmecTB B PD, a Takxke 0OIIMH KOPEHHBIX MaJIOYUCIICH-
HbIX HapoJ0B PO (1. 3 cT. 50 'K PD).

Hexkommepueckne KOpIopaTUBHbIE OPTaHU3ALUN CO3JAI0TCS 110 PELICHUIO
ydpeauTenei, NpuHATOMY Ha uX 001eM (y4dpeauTenbHOM) coOpaHuu, KOH(e-
PEHIIUU, ChE3/I€ U T. M. YKa3aHHbIE OpraHbl YTBEPKIAIOT YCTaB COOTBETCTBYIO-
1€l HEKOMMEPUYECKOM KOPIIOPATUBHOM OpraHu3alii 1 00pa3yroT €€ OpraHsbl.

Hekommepueckass KOpHopaTUBHAsi OpraHu3alys SBISETCS COOCTBEHHH-
KOM CBOEI0 UMYIIIECTBA.

YcTaBoM HEKOMMEPYECKON KOPIOPATHUBHOW OpPraHU3allK MOXET OBbITh
IIPELYCMOTPEHO, YTO PEUIEHUS O CO3JaHUU KOPIOpaUUen IpYrux IOpUANIECKUX
JIMIL, @ TaKXKe pelIeHns 00 y4acTUu KOPIOpalyy B APYTUX IOPUINUECKUX JHIAX,
0 co3AaHUU (UIHATIOB U 00 OTKPBITUHU MPEACTABUTEILCTB KOPIIOPALUU TPUHU-
MAarOTCs KOJJIErMAJIbHBIM OPTraHOM KOPIIOpaLiy.

CoBpeMeHHOE 3aKOHOIATENBCTBO MPENYCMAaTPUBAET BOZMOKHOCTh CO3/1a-
HUS U (PYHKIIMOHUPOBAHUS CIEAYIOIIMX HEKOMMEPUYECKUX KOPIOPATUBHBIX Op-
raHU3aluim:

1. IloTpeOuTENBCKMM  KOONEPATHBOM  IPU3HAETCS  OCHOBAaHHOE
Ha YWICHCTBE J0OPOBOJbHOE O0BEIMHEHUE Tpak/laH WIK TPakJaH U opuande-
CKUX JIMI] B LEJSIX YAOBJIECTBOPEHUSI UX MAaTePUANbHBIX U MHBIX MOTPEOHOCTEH,
OCYUIECTBIISIEMOE MyTEM OOBEIMHEHMS] €r0 WICHAMH MMYIIECTBEHHBIX MaeBbIX
B3HOCOB. OO0IIECTBO B3aUMHOTO CTPAXOBaHUS MOXKET ObITh OCHOBAHO Ha YJICH-
CTBE IOPUIUYECKUX JIULI.

2. O01eCTBEHHBIMH OPTraHU3ANMAMU TIPU3HAIOTCS T0OPOBOJIBHBIE 00B-
eIMHEHUsl TpakJaH, OOBEAMHUBILUXCS B YCTAHOBJIEHHOM 3aKOHOM IMOPSJIKE
Ha OCHOBE OOIITHOCTU UX MHTEPECOB ISl yIOBIETBOPEHUSI JYXOBHBIX WJIM MHBIX
HeMaTepualbHBIX NOTPEOHOCTEH, ISl MPEACTABICHUS U 3aIUThl OOLINX HUHTE-
PECOB U IOCTHKEHHS MHBIX HE IPOTUBOPEYALIUX 3aKOHY LIEJIEH.
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3. O01IecTBEHHBIM JIBUKEHUEM SBIISICTCS COCTOSINEE W3 YYaCTHHKOB
OOIIIECTBEHHOE OOBEAMHEHHUE, MPECIEAYIONIee COIUaIbHbIe, MOJIUTUYECKUE U
WHBIC OOIIECTBEHHO TOJIC3HBIC IIEJH, TMOANCPKUBAEMbIE YYaCTHHKaMU OOIIe-
CTBEHHOTO JBUKECHHUSI.

4. Accoumaimueii (co030M) IpU3HACTCS 00BETUHEHUE FOPUINUECKIX JTUI]
U (WIM) TpakJaH, OCHOBAHHOE Ha JOOPOBOJBLHOM WJIM B YCTAHOBJIEHHBIX 3aKO-
HOM CITydasXx Ha 00s3aTeIbHOM YJIEHCTBE W CO3JaHHOC JJIA MPEACTABICHUS U
3aIUTHI OOIINX, B TOM YKCIIe TPOPECCUOHATIBHBIX, UHTEPECOB, JJIsl JOCTUKEHUS
OOIIECTBEHHO TOJIC3HBIX IIEJIeH, a TaK)Ke WHBIX HE MPOTHBOPEYAIINX 3aKOHY U
UMEIOIINX HEKOMMEPUYECKUN XapaKTep LeseH.

B opranuzarnmonHo-nipaBoBoit (popme acconmanum (Cor03a) CO3MAr0TCH,
B YaCTHOCTHU, OOBEAMHEHUS JIMI, UMEIOUIUE LEIIMU KOOPJIWHALUIO WX Mpe-
MIPUHUMATEIBCKON NEATeIbHOCTH, MPEJACTaBICHUE W 3aIUTy OONIUX HUMYIIe-
CTBEHHBIX MHTEPECOB, Mpo(eccHoHalbHble OOBEAUHEHUSI TPAXKIAH, HE UMEIO-
1[Ue 1eJIbI0 3alUTy TPYAOBBIX MpaB U MHTEPECOB CBOMX YJIEHOB, Mpodeccuo-
HaJbHbIE OOBEAMHEHUS TPAXK/IAH, HE CBSI3aHHBIC C UX YYaCTHEM B TPYAOBBIX OT-
HOIIEHUAX (0OOBEIUHEHUS OIICHIIMKOB, JUIl TBOPYECKUX Tpodeccuil u np.), ca-
MOPETYJIUPYEMbI€ OpTraHU3aIMU U UX 00bETUHEHUS.

5. ToBapuiecTBOM COOCTBEHHHMKOB HEABMKHUMOCTH TPU3HAETCS J00-
pPOBOJIbHOE 00beMHEHNE COOCTBEHHUKOB HEJBMKUMOTO UMYIIECTBa (IOMele-
HUW B 3[JaHUM, B TOM YUCJI€ B MHOTOKBAPTUPHOM JIOME, WJIM B HECKOJIbKUX 3/1a-
HUSX, KAJIBIX JOMOB, CaJOBBIX JOMOB, CaJOBBIX HJIA OTOPOJHBIX 3€MEIbHBIX
Y4acTKOB U T. M.), CO3/IaHHOE UMM JIJIi COBMECTHOTO BJIAJCHUS, MOJIH30BAHUS U
B YCTAHOBJICHHBIX 3aKOHOM TIpeJiefiaX paclopsKEHUs UMYIIECTBOM (Beliamu),
B CWJIy 3aKOHA HaXOJSIIUMCS B UX 00IIeil COOCTBEHHOCTH WJIM B OOIIEM MOJIb-
30BaHUU, a TAKXKE JIJIs1 TOCTUKEHUS MHBIX LIEJIEH, TPEyCMOTPEHHBIX 3aKOHAMH.

6. KazaubuMu o01ecTBaMM TIPU3HAIOTCS BHECCHHBIE B TOCYJApPCTBEH-
HBIN peecTp Kazaubux 001ecTB B PO o0beAHEHNS Tpak/iaH, CO3/aHHbIC B IIe-
JIIX COXpaHEHUsI TPAIUIIMOHHBIX 00pa3a *KU3HH, XO3SIHUCTBOBAHUS U KYJBTYPHI
POCCUICKOT0 Ka3auyecTBa, a TAaKKE€ B MHBIX LEIAX, MPEeaycMOTpeHHbIX Depe-
panbHbIM 3aKOHOM P® ot 5 gekabps 2005 r. Ne 154-®3 «O rocynapcTBeHHOR
cayxk0e POCCHUICKOTO Ka3auecTBay»!, J0OPOBOILHO IPHUHABIIMX Ha ceOs B II0-
pSAKe, YCTAHOBJIEHHOM 3aKOHOM, 0053aTeNIbCTBA M0 HECEHUIO FOCYAapCTBEHHOM
WM UHOM ciy>kObl. Kazaube oOIIECTBO MO PEIICHUI0 €r0 WICHOB MOXET OBIThH
npeoOpa3oBaHO B acCOIMAIIMIO (COI03) WJIM aBTOHOMHYI0 HEKOMMEPUYECKYIO Op-
raHu3aluio.

/. O0IMHAMM KOPEHHBIX MAJOYMCJIEHHbIX HApoaoB P® mnpusHaroTcs
0OpPOBOJIbHBIE OOBEIMHEHUS TPaXKIaH, OTHOCSIIMXCA K KOPEHHBIM MaJO4uC-
JeHHbIM HapogaM P® u 00beAMHUBIIMXCSA MO KPOBHOPOJCTBEHHOMY U (WJIN)
TEPPUTOPUATBHO-COCEJICKOMY TPU3HAKY B IEJNSAX 3alIUThl UCKOHHOW CPEIbI

1 O rocynmapcrennoit ciyxbe poccuiickoro kasauectna : QeaepanbHblii 3ak0H PO ot
5 nexabpst 2005 r. Ne 154-®3. Jloctym u3 cipas.-npaBoBoi cucteMbl «KorcynpTanTImrocy.
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OoOuTaHMsI, COXpAaHEHHS] U PA3BUTHUS TPAIUIIMOHHBIX 00pa3a KHU3HHU, XO3AHUCTBO-
BAaHMS, IPOMBICIIOB U KYJIbTYDBI.

UneHsl 0OIIMHBI KOPEHHBIX MAJIOYUCIIEHHBIX Hapo10B PD nMerot npaBo Ha
MOJIyYE€HUE YaCTU €€ MMYIIECTBA WM KOMIIEHCAIIUU CTOMMOCTH TaKOW YacTH IIPH
BBIXO0/IE€ U3 OOILMHBI WX €€ JTUKBUIALNH B ITOPSAJIKE, YCTAHOBIEHHOM 3aKOHOM.

OO0mMHa KOPEHHBIX MaJOYUCIEHHBIX HaposioB PD mo pemieHuto ee ure-
HOB MOJKET ObITh IIPeoOpa3oBaHa B acCOIMAIMIO (COI03) WM aBTOHOMHYIO He-
KOMMEPUYECKYIO OPTaHU3ALIUIO.

8. AIBOKATCKUMHU MAJaTaMM TMPU3HAIOTCS HEKOMMEpPYECKUE OpraHu3a-
[[MM, OCHOBAHHbIE Ha 00s3aTEJIbBHOM YIIEHCTBE U CO3JIaHHBIE B BHUJE aJIBOKAT-
cKoil manarel cyobekra PO nnn denepanpHoi nanatel aaBokatoB PO mis pea-
JU3alluK e, TPeayCMOTPEHHBIX 3aKOHOJIATEILCTBOM 00 aJBOKATCKOM jesi-
TEJIbHOCTH U aJIBOKAType.

AnBokaTckas majara cyobekra P® sBisercss HEKOMMEPUYECKOW opra-
HU3alMel, OCHOBaHHOW Ha 00s3aTEIbHOM YJIEHCTBE BCEX aJBOKATOB OJHOIO
cyobekra PO.

DenepaiibHas NajaaTa aaBoOKATOB P® sBISETCS HEKOMMEPUYECKOU Op-
rauu3anuen, oObeIUHAIONIeH aJBOKATCKUE ManaTthl cyObekToB PD Ha OCHOBe
0053aTENBHOTO YJIEHCTBA.

Oco0OeHHOCTH CO3/aHUs, MPABOBOIO IMOJIOKEHUS U JESITEIbHOCTH aJBO-
KaTckux nanat cyobektoB PO u denepanbHoii nanaTtsl agBokaTtoB PO ompene-
JISIFOTCS 3aKOHO/IaTENbCTBOM 00 a/IBOKATCKOU AESITEIbHOCTU U a/IBOKATYPE.

9. AIBOKATCKUMHU 00pPa30BAHUSIMU, SIBJISIOIMIMMHCS OPHIMYECKHUMH
JMIAMH, IPU3HAIOTCS HEKOMMEPUYECKHE OPraHu3ali, CO3[aHHbIE B COOTBET-
CTBUU C 3aKOHOAATEIbCTBOM 00 aJBOKATCKOW JEATEIBbHOCTH W aJBOKAType
B LIEJIX OCYILIECTBJICHUS a/IBOKATAMH a/IBOKATCKOU €SI TEIHbHOCTH.

AnBokarckue 00pa3oBaHUs, SBISIIONIMECS HOPUAMYECKUMU JIMLIAMHU, CO-
3[JAI0TCS B BUJI€ KOJUIETMH a/IBOKATOB, aJIBOKATCKOIO OIOPO WMIIM IOPUIAUYECKOM
KOHCYJIbTALIUH.

OcoOeHHOCTH CO3/aHUs, MPABOBOIO MOJIOKEHUS U AESTEIbHOCTH aJBO-
KAaTCKUX OOpa30BaHUM, ABISIIOUIMXCS IOPUAMYECKUMHU JULAMH, ONPEIEISIOTCS
3aKOHO/IaTEJIbCTBOM 00 aJBOKATCKOM NEATEIILHOCTH U aJBOKATYpeE.

10. HorapuaabHbIMH NAJaTAMH TPU3HAIOTCA HEKOMMEpPUECKHE opra-
HU3AINK, KOTOPBIE MPEICTaBIAIOT COo00M mMpodeccuoHaNbHbIE 00bEIUHEHHUS,
OCHOBAHHbBIE Ha 00513aTE€JILHOM YJIEHCTBE, U CO3JaHbl B BUAE HOTApHAJILHOM Ma-
naTel cyobekTa PO nnn denepanbHON HOTapUATBLHOM MaNaThl IS peau3aiiu
LeJel, TPEAYCMOTPEHHBIX 3aKOHOAATENBCTBOM O HOTapHaTe.

HorapunanbHas najgara cyobekrta P®D sBiseTcss HEKOMMEPUYECKO Op-
raHu3aluen, npeacTaBistone co0oil npodeccuoHanbHOe 00BEAUHEHNUE, OCHO-
BaHHOE Ha OO0S3aTEIHPHOM WICHCTBE HOTAPUYCOB, 3aHUMAIONIUXCS YaCTHOM
IIPAKTUKOM.
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DenepajbHasg HOTAPHAJIbHAS MAJIATA SBIIETCS HEKOMMEPYECKOM Op-
raHu3aluen, npejcTaBisionel coooi npodeccuoHaibHOe 00BEAMHEHUE HOTA-
pHUaIBHBIX NanaT cyobekToB PD, ocHOBaHHOE HA UX 0053aTEIbLHOM YJICHCTBE.

Oco0eHHOCTH CO3/IaHu s, PABOBOTO MOJOXKEHHUS U JIEITeTIbHOCTH HOTApH-
alMbHBIX manaTt cyobekToB PO u denepanbHON HOTApUAILHOM IMajlaThl OMpee-
JITFOTCS 3aKOHOJIATEIIbCTBOM O HOTApHATE.

B cBow ouepenb, HeKOMMepUYeCKHe YHUTAPHbIE OPraHM3alUM TPE.I-
CTaBJICHBI B CIEAYIOIIMX OPTraHU3aIMOHHO-TIPABOBBIX (hOpMax:

1. ®oHgoM TIpU3HACTCSI YHUTApHAs HEKOMMeEpYEcKash OpraHu3aius,
HE UMEIOIAsl YJICHCTBA, YUPEXKJEHHAsl TpakJaHamMu U (WJIU) IOPUINYECKUMHU
JUIIaMH Ha OCHOBE JI0OPOBOJIBHBIX UMYIIIECTBEHHBIX B3HOCOB U IMpeCIeayIomas
0J1IaroTBOpPUTEIbHBIC, KYJIbTYpHbIE, 00pa30BaTeNIbHbIC WIM HHBIC COIMAIbHBIE,
OOIIECTBEHHO MOJIE3HbIE ENH.

2. YupexjaeHneM TPU3HACTCS YHHUTApHAs HEKOMMEpUecKas OpraHu3a-
I[UsA, CO3JaHHasi COOCTBEHHUKOM JJIsl OCYIIECTBIICHUS YIPABICHUYECKUX, COIIM-
IbHO-KYJIbTYPHBIX UM UHBIX (DYHKIIMI HEKOMMEPUECKOTO XapaKkTepa.

Yypenurens sBISETCS COOCTBEHHHMKOM HWMYIIECTBA CO3JJaHHOTO UM
yupexaeHus. Ha umyiecTBo, 3akperieHHOe COOCTBEHHUKOM 32 YUPEKICHUEM
U MPUOOPETEHHOE YUPEKICHUEM IO UHBIM OCHOBAHUSIM, OHO MpUOOpETaeT mpa-
BO OIEPATUBHOIO yIpaBiieHUs B cOOTBeTCTBUM C [ K PO.

YupexaeHue MoKeT ObITb CO3JaHO TPAKIAHUHOM WU HOPUIUYECKUM
JUIOM (YacTHOE yUpeKJeHHue) 00 coOoTBETCTBEHHO P®D, cyobekToM PO, my-
HULIUNATBHBIM 00pa30BaHuEM (TOCYAapCTBEHHOE YUPEKICHUE, MyHUIIUITAIBHOE
YUpEKICHUE).

3. ABTOHOMHOII HEKOMMep4YecKoil OpraHnu3anueil Ipu3HaeTCs yHUTAp-
Has HEKOMMEpPUYECKasi OpraHu3allys, He UMEIOIasi YIEHCTBA U CO3/1aHHasl Ha OC-
HOBE MMYIIECTBEHHBIX B3HOCOB Tpak/laH U (WUJIM) FOPUIUYECKUX JIUI[ B IEISAX
MpeNIOoCTaBleHUsT ycIyr B cdepax oOpa3oBaHUs, 37paBOOXPAHEHHUS, KYJIbTYpHI,
HAyKHU U UHBIX chepax HEKOMMEPUECKON NeATeTbHOCTH.

ABTOHOMHAs HEKOMMEpYECKasi OpraHu3aIvs MOXKET OBbITh CO3/1aHa OJHUM
JTUIOM (MOKET UMETh OJHOTO yUpeauTesi). YCTaB aBTOHOMHON HEKOMMepue-
CKOM OpraHM3aluy JOJDKEH COAEPKaTh CBEIACHHS O €€ HAaMMEHOBAHWH, BKIIIO-
YaUIEM CJIOBA «aBTOHOMHAS HEKOMMEpPUYECKasi OpraHU3alMsI», MECTE HAXOXK-
JICHUsI, IPEIMETE U LEJAX €€ JeSITeJIbHOCTH, COCTaBe, MOpsJIKe 00pa3oBaHUs U
KOMIETEHIIMY OPraHOB aBTOHOMHOM HEKOMMEPUECKON OpraHM3alliM, a TakKkKe
WHBIE TIPEAYCMOTPEHHBIEC 3aKOHOM CBE/ICHUS.

4. Pe1Mruo3Hoi opraHu3amueil npusHaercs J00pOBOIBLHOE OOBEIUHE-
HUE€ MOCTOSSHHO Y HA 3aKOHHBIX OCHOBAHUSIX MPOKUBAIOIIUX HA TeppUTOpUn PD
rpaxnaad PO wimm uHBIX U1, 00pa30BaHHOE UMH B IEJISIX COBMECTHOTO MCIIOBE-
JIAaHUSI U pacCIpOCTPAHEHUS! BEPHI U 3apETUCTPUPOBAHHOE B YCTAHOBJIECHHOM 3a-
KOHOM MOpPSAJIKE B KaYECTBE IOPUJIMUECKOr0 Julla (MECTHasi pEIUruo3Has opra-
HU3alus), OOBEAMHEHUE STUX OpraHMU3aluii (IEHTPAIM30BaHHAS PEIUTHO3HASL
OpraHm3aIlys), a TakKe CO3/laHHas YKa3aHHBIM OOBEAMHEHUEM B COOTBETCTBHH
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¢ GdenepanbabiM 3aKk0HOM P®D ot 26 centsops 1997 r. Ne 125-03 «O cBoboje
COBECTH M O PEJUTHO3HBIX 00beauHeHusx»! (nanee — @3 «O cBobGOIE COBECTH U
O PEIUTHUO3HBIX OOBEIUHEHNUAX») B LEJISAX COBMECTHOIO UCIOBEAAHUS U PACIIPO-
CTpaHEHUsl Bepbl OpraHu3alus U (UIM) CO3/IaHHBIA YKAa3aHHBIM OOBEIUHEHUEM
PYKOBOJSIIUI WIIM KOOPAWHUPYIOIINNA OpraH.

['pak1aHCKO-TIPABOBOE MOJIOKEHUE PEIMTHO3HBIX OpraHU3aLMK Oompere-
asiercss 'K PO u @3 «O cBoOOJE COBECTH M O PEIUTMO3HBIX OOBEIUHEHUSIX).
[Tonoxenus 'K PO npuMeHSIOTCA K PENUTHO3HBIM OPraHU3alusIM, €CIIU UHOE
He ycrtaHoBieHO @3 «O cB0OOJie COBECTH U O PEIUTHO3HBIX OOBEAMHEHUSX» U
JPYTUMU 3aKOHAMH.

Penurnosneie opraHu3anuy AEMCTBYIOT B COOTBETCTBUU CO CBOMMH yCTa-
BaMM M BHYTPEHHUMH YCTaHOBJICHMSIMH, HE NPOTUBOpEUYAIUMU 3aKoHY. Ilops-
JIOK 00pa30BaHUs OPraHOB PEJIUTHO3HON OpraHM3alMM U UX KOMIIETEHLUS, MO-
PSIOK NPUHATHS PEIIEHUN 3TUMH OpraHaMH, a TaKK€ OTHOLIEHUS MEXKIYy peJlu-
TMO3HOW OpraHM3alyen U JIMIAMH, BXOASIIMMHU B COCTaB €€ OPraHOB, OINpeje-
Jst0Tcst B cooTBeTcTBUU ¢ D3 «O cBOOOIE COBECTH U O PETUTHO3HBIX 00bENHE-
HUSX» YCTaBOM M BHYTPEHHHMMM YCTAHOBJICHHUSMH PEJIMTHO3HOM OpraHU3aLMM.
Penurnosnas opranuzanusi He MOXKeT ObITh IIPeoOpa3oBaHa B IOPUINUYECKOE JIU-
10 JIPYroil OpraHu3aluOHHO-TIPABOBOM (DOPMBI.

Bomnpocs! 1J1s1 cCaMOKOHTPOJISE

1. HazoBute ocHOBHBIE Kiaccuukanuu ropuauyeckux juil. Kakas ux
Hux Bam npeacraBnsiercst HauOosiee yaauHout? [losicHute oTBeT.

2. Kakasi opranu3aiiioHHO-TIpaBoBas popMa IOPHINIECKOTO JIUIa Haubo-
Jiee BOCTpeOOBaHa B XO35MCTBEHHOM JCSATEIBHOCTH U TTOYEMY?

3. B yeM oTiMumMe KOPHMOPATUBHBIX M YHUTAPHBIX FOPUAUYCCKHUX JIUIL?
HazoBuTe cuiibHBIC U C1a0BIE CTOPOHBI KAXKOTO.

4. VKaXuTe OTIIMYUSI XO3SHCTBEHHBIX OOIIECTB M XO3SMCTBEHHBIX TOBA-
PHIIECTB.

5. B uem HazHaueHUE XO3SIMICTBEHHBIX MTAPTHEPCTRB?

1 O cBoGone coBecTH M O PENUIHO3HBIX OOBEIMHEHHSX : (elepalbHbIA 3aKk0H PD
ot 26 ceHTs10pst 1997 1. Ne 125-®3. Jloctym u3 cripaB.-TipaBoBoii crcteMbl «KoHcymbranTIImrocy.
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JIEKIIUA 6. TYBJINYHO-IIPABOBBIE OBPA30BAHUA
KAK CYBBEKTDBI I'PA’KJAHCKOI'O ITPABA

Bonpocsl jexkuuu:

1. Oco0eHHOCTH TIPAaBOBOTO TMOJIOKEHUS IMyOINYHO-TIPABOBLIX 00pa3oBa-
HUI 1 UX y4acTHE B TPaXXTaHCKOM 000poTe.

2. I'paxxmancko-TIpaBOBasi OTBETCTBEHHOCTh ITyOJWYHO-TIPABOBBIX 0Opa-
30BaHUM.

3. ®opMBbI y4acTus rocy1apcTBa B TPakIaHCKOM 000poTe.

1. Oco0eHHOCTH IPABOBOTO MOJIOKEHUS
Nny0JHYHO-TIPABOBBIX 00PA30BAHMIA M MX YYACTHE B IPAXKIAHCKOM 000poTe

B uuncie y4yacTHMKOB rpakJaHCKO-IIPABOBBIX OTHOIICHUMN, Hapsay ¢ ¢u-
3UYECKUMHU M IOPUAMYECKUMHU JIMIIAMU, 0CO00€ MECTO 3aHMMAIOT IyOJIUYHO-
npaBoBble 00pa3oBanus — PO, cyObekThl PO, MyHunumnagbHbie 0Opa3oBaHUsL.

Hecmotps Ha TO, 4TO MyOGIMYHO-TIPAaBOBBIE 0OpPA30BaHUS CO3AAOTCS NS
peanu3ainuy Ipexae BCEro BIACTHBIX IOCYJapCTBEHHBIX (PYHKIMM, SJKOHOMUYE-
CKUI 00O0pOT ompenensieT OOBEKTHBHYIO NOTPEOHOCTh Y4YacTHUsl TaKUX JIMII
B rPaXIaHCKHUX IpaBooTHomeHUAX. Hanmpumep, P® MoxeT BbICTynaTb CTOpO-
HOI B KOHTpPaKTax B c(hepe MOCTAaBOK JJIsi TOBAPOB IrOCYAAPCTBEHHBIX HYXJI WA
CTAHOBUTBCS JTOJDKHUKOM B JIETUKTHBIX MPABOOTHOIICHHSX MPU NPUYMHEHUU
Bpeda COTPYIHUKOM IOTHIIIH.

BaxxHO MOHMMAaTh, YTO HENb3d CTABUTh 3HAK PABEHCTBA MEXAY ITyOJIHY-
HO-TIPaBOBBIMU OOpPa30BaHUAMU U IOPUAMYECKUMH JHLAaMU. [laHHOE pasznnuue
00yCNOBJIEHO creun(UKOd HHTEPECOB, KOTOPbIE YAOBIETBOPSIOTCS MOCPE-
CTBOM YYacTUsl B TPa)XIaHCKO-TIPABOBBIX OTHOWIEHUWsX. IOpuanyeckne nuna,
Kak U pusnyeckue (rpaxkaaHe), JEHCTBYIOT CBOEH BOJIEH W B CBOEM HHTEpECE,
B TO BpPEeMs Kak IMyOJIMYHO-TIPABOBBIE OOpa3oBaHMs BCErja JEHCTBYIOT B IyO-
JUYHOM MHTEPECE, 1aXKe €CIIM YYaCTBYIOT B YACTHO-ITPABOBBIX OTHOILEHUSIX.

Heo0xoanMocTh 3aKOHOAATENBHOTO 3aKPEIJICHUsI TPaKAaHCKO-TIPaBOBOIO
cTaTyca MmyOJIMYHO-NPABOBBIX 00pa3oBaHUi 00YCIOBIIEHA MOTPEOHOCTHIO OTAE-
JIeHUs MyOJIMYHOM (BJIACTHOM) JIMYHOCTH TOCYAAPCTBA U MPUJIAHUS TOCYJAPCTBY
cTaTyca pPaBHOTO CyOBbEKTa B OTHOLIEHUSX, OCHOBAaHHBIX Ha T'PaXITAHCKO-
paBoBBIX NpuHIMNaxX. Hanmpumep, Habop npaB U 00s13aHHOCTEN IO JOTOBOPaM
OyJeT OAMHAKOB KakK /I MyHULIUIIAJIbHOTO 00pa30BaHus, Tak U JUIsl UHAUBUIY-
aJIbHOTO MPEANPUHUMATEIIS U XO35IUCTBEHHOTO 00IIECTBA.

Jlig perieHuss MHOXeCTBa NMyOIMUYHBIX (TOCYIapCTBEHHBIX, OOIIECTBEH-
HBIX) 3a/1a4 U (QPYHKIUN MyOJIUYHO-TIPABOBBIE 00pa30BaHUSI HYKIAIOTCSA B yda-
CTUM B UMYILECTBEHHBIX OTHOIICHUSX, OCHOBAHHBIX Ha NMPU3HAHUM PaBEHCTBA
UX YYaCTHUKOB, HEPUKOCHOBEHHOCTH COOCTBEHHOCTH, CBOOOBI IOTOBOpA, He-
JOTyCTUMOCTH TPOM3BOJIBHOIO BMEIIATENbCTBA KOTO-JIMOO B YacTHBIE [ena,
HEOOXOJMMOCTH OeCHpPEensITCTBEHHOTO OCYLIECTBICHHSI TPa)XJIaHCKUX IpaB,
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oOecrieyeHus: BOCCTAHOBJICHUS HapyIIEHHBIX MpaB, UX CYIACOHOW 3alIUThl —
T. €. TPaXKJaHCKO-TIPABOBBIX OTHOIIEHUSX.

Cratbst 124 TK P® omnpenensier PO, cyObekTel PO u MyHUIIUIIATBHBIC
o0pa3oBaHus CyObEKTaMU I'PaXKIaHCKOTO MpaBa.

C yueTom (elepaTUBHOTO TUIIA TOCYIAPCTBEHHOTO ycTpoiicTBa PO Moxk-
HO BBIJICIUTH YPOBHU YYaCTHS IMyOJIMYHO-TIPABOBBIX OOpa30BaHUI B TpakiaaH-
CKO-TIPAaBOBBIX OTHOIICHUSX — (hefiepaibHbIi, perHOHATbHBINA, MECTHBIH.

Ha ¢denepansHoM ypoBHE CTOPOHOI NMPaBOOTHOIICHUS BBICTYMAET HETIO-
cpeactBeHHO P®, Ha pernoHasbHOM YPOBHE CTOPOHOM BBICTYNAIOT CYOBEKTHI
P®: pecriybnukm, kpasi, 06macta, ropoaa GpeaepaabHOTO 3HAYCHHSI, aBTOHOMHAS
00J1aCTh, aBTOHOMHBIE OKPYTa; MYHHUIIUIAIBHBIA YPOBEHBb MPEICTABICH MYHHU-
[UIAJIBHBIMU 00pa30BaHUSIMU: TOPOJICKOE MJIM CENbCKOE MOCENICHUE, MyHUIHU-
MAIBHBIA PAalOH, MYHULIMITAJIIBHBIA OKPYT, TOPOJCKONW OKPYT, TOPOJICKONW OKPYT
C BHYTPUTOPOJCKUM JI€JICHUEM, BHYTPUTOPOJCKON pailoH MO0 BHYTPUTOPOJ-
CKasi TEpPUTOPHA ropoja (GpelepaabHOro 3HaUCHU

Takum 00pazoM, MOCPEACTBOM YAOBIETBOPEHUSI UMYIIECTBEHHBIX U JINY-
HBIX HEMMYIIIECTBEHHBIX WHTEPECOB KOHKPETHBIX IMyOJIMYHO-TIPABOBBIX 00pa3o-
BaHUi (Hampumep, cyobekToB PD) mpoucxoauT yJaoBIETBOpEHHE MYOIMYHOTO
WHTEpeca, peanusanusa nyonuuHbix GyHKIuN rocyaapcrsa. Hanmpumep, BbICTY-
nasi 3aKa34iuKoOM I10 IOTOBOPY CTPOUTENBHOIO MOJAPSAAA Ha CTPOUTEIBCTBO LIKO-
Jbl, MyHUIIMIAJIBHOE 00pa30BaHUE WM OPUAMYECKOE JIMIIO, IEUCTBYIOIIEE OT
€ro UMEHU, B KOHEYHOM HTOTE YAOBJIETBOPSET MyOJWYHBIN MHTEpEC, BhIpaKka-
IOLUICA B 00ECTIEUeHUH pean3alliy MpaB IpakJaH Ha 0Opa3oBaHuUE.

N3 nynkra 1 cr. 124 'K PO crneayer, yto myOauyHO-TIpaBOBbIE 00pa3o0-
BAHMUS BBICTYNAIOT B OTHOILICHHSX, PETYIUPYEMBIX TPAKITAHCKUM 3aKOHOMA-
TEJICTBOM, HA PABHBIX HAYAJAX C MHBIMU YYAaCTHUKAMH ITUX OTHOIICHUN —
rpaKJ1aHaAMU U IOPUINYECKUMU JTULAMH.

B To xe Bpemst TpeOyeTcsi yYUThIBaTh OCOOCHHOCTh MYyOIMYHO-TIPABOBBIX
oOpa3oBaHuii — oOnanaHue MyOJIMYHON BIIACTHIO, B TOM YHUCJIE HAJI30PHBIMH,
KOHTPOJIHBIMU ¥ UHBIMU (DYHKITUSIMU.

B 3akonomarensctse (1. 2 cT. 124 T'K P®) ycTtanoBieHo npaBuiio, mo Ko-
TOPOMY K MyOJIMYHO-NPABOBBIM 00pa30BaHUSIM MIPUMEHSIIOTCSI HOPMBI, OIpe/ie-
JISIOIINE yYacTHE IOPUIUYECKUX JIMIl B OTHOIIEHUSIX, PETYJIUPYEMBIX TpaXaaH-
CKUM 3aKOHOJATEIbCTBOM, €CJIM MHOE HE BBITEKAET M3 3aKOHA WJIM OCOOEHHO-
cTel JaHHBIX CyOBeKkTOB. Takum 00pa3oM 3aKOHOJATENb OMNpEAesieT 0COObIN
MIPaBOBOM CTATyC MyOJIUYHO-TTPABOBBIX 00PA30BAHMIA.

[Topsimok ywacTusi MyOJIMYHO-TIPABOBBIX OOpPA30BAHMM B TI'Pa’KIAHCKO-
MIPABOBBIX OTHOIICHUSX PA3UYacTCsl B 3aBUCHMOCTH OT YPOBHS IMyOJIWYHO-
npaBoBoro oopazoBanusi. Tak, or umeHu PD u cyobexToB PO mMoryT cBonmmu
JNEUCTBUSIMHU TIPUOOPETaTh M OCYIIECTBISAThH MMYIIECTBEHHBIC M JIMYHBIC He-

1 06 06X MpUHIHTIAX OpraHM3aIMK MECTHOTO CaMoympaBieHus B Poccuiickoii de-
nepaiuu : QgenepanbHbiii 3akoH PD ot 6 okTabps 2003 r. Ne 131-®3. Jloctyn u3 crpas.-
npaBoBoil cuctemsl «KoHcynbranTlIimrocy.
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MMYIIIECTBEHHBIE MpaBa U O0S3aHHOCTH, BBICTYNAaTh B CyA€ OpraHbl rocyjap-
CTBEHHOM BJIACTH B PAMKAX MX KOMIIETEHIIUH, YCTAHOBJIECHHON aKTaMH, OIpeie-
JSOIIUMU CTATyC 3TUX OPTaHOB.

B ciyuasix u B mopsiike, KOTOpble MPeAyCMOTPEeHbI defepaibHBIMU 3aK0-
Hamu, ykazamu [Ipesunenta P® u nocranoBinenusamu IlpasurensctBa PO, HOp-
MaTUBHBIMU aKTaMu CyObekTOB P® u MyHMIMDANbHBIX 0Opa30BaHUM, MO UX
CHEHUAIBHOMY MOPYYEHUIO OT MX UMEHH MOTYT BBICTYyHaTh rOCYAapCTBEHHbIC
OpraHbl, OPraHbl MECTHOI'O CaMOYNPABJICHUSA, a4 TAKXKE IOPUIANYECKHUE JULA U
rpaxkaaHe.

Kak ormeuaer E. B. MouceeBa, 3akpeIieHHOE 3a rOCyAapCTBOM ITPaBO
HOPMOTBOPYECTBA B chepe TPakJaHCKOTO MpaBa MO3BOJSET €My MOCPEICTBOM
3aKOHOJIATEIBHOM BJIACTH CAMOMY ONPENENATh COOCTBEHHYIO TPaKIAHCKYIO
IPaBOCIOCOOHOCTD, €€ 00BEM U COJIEpKaHUE, a TAKXKE MPAKIAHCKYIO MPABOCIIO-
COOHOCTB JIPYyIUX Y4aCTHHKOB 000opoTal,

Takum oOpazoM MyOIMYHO-TIPABOBBIE OOpa30BaHUA TPHOOPETAIOT IS
ce0s Tpak/laHCKUE MpaBa U CO3/1al0T TPakIaHCKUE O0S3aHHOCTH, T. €. peallu3y-
IOT CBOIO MPAaBOCYOBEKTHOCTh YEpPE3 CBOM OpraHbl (OpraHbl IOCYIapCTBEHHOMN
BJIACTH WJIA OpPraHbl MECTHOI'O CAMOYIIPABJIEHMs, JACHCTBYIOIIME B paMKax HX
KOMIIETEHIIUH, YCTAHOBJIEHHOM aKkTaMH O CTaTyce 3TUX opraHoB (m. 1 u 2
ct. 125 T'K P®)), a B OTIeNbHBIX ClTydasx TaKkKe 4epe3 Iopuandeckue u Gusn-
yeckue auua. Ho B pe3ynbpraTte MX NEWCTBUM YYACTHHUKAMM T'PAKIAHCKUX ITpa-
BOOTHOLIEHUHN CTAHOBSTCS CaMU ITyOJIMYHO-TIPABOBbIE 0OPA30BaHMUS.

2. I'paxaancko-npaBoBasi 0TBETCTBEHHOCTh
Nny0JM4YHO-TIPAaBOBBIX 00pa30BaHUI

BaxxHbIM acnekTom sBISETCS NPUHLUMI WHAUBUAYAJIU3ALMU OTBETCTBEH-
HOCTH ITyOJIMYHO-TIPABOBBIX 00pa30BaHUM, 3aKperieHHbIN B ¢T. 126 'K PO.

W3 HOpM yKa3aHHOU CTaTbU CIEAYET, UTO FOPUANYECKUE JINLA, CO3JaHHbIE
P®, cybbektamu P®, MyHuIUnaasH6IMU 00pa30BaHUSIMHU, HE OTBEYAIOT IO UX
00s13aTENbCTBAM.

B 1o xe Bpemst PD, cyobexTsl PO, MmyHununanibable 00pa3oBaHUs TaKxKe
HE OTBEYAIOT MO 0053aTE€NbCTBAM CO3JaHHBIX MMM OPUIMYECKHX JHL, KPOME
CJIy4aeB, MPETYCMOTPEHHBIX 3aKOHOM. J[aHHOE MCKIIFOUEHUE MOMKHO IPOUILIIO-
ctpupoBath Ha npumepe cT. 7 @3 «O rocygapCTBEHHBIX U MYHHUIUIIAIBHBIX
YHUTApHBIX MNPEANPUATUAX», B KOTOPOM TOBOPUTCS O CyOCHUAMApPHOM OTBET-
CTBEHHOCTH IyOJIMYHO-TIPABOBBIX 00pa30BaHUM IO 00s3aTelIbCTBaM TroCyJap-
CTBEHHOI'0 WJIM MYHULHNAIBHOTO MPEANPHUITUSA B CIIy4ae, €CIU HECOCTOSTEIIb-
HOCTh (OaHKPOTCTBO) TAKOTO MPEANPUSATHS BbI3BaHA COOCTBEHHUKOM €T0 UMY-
L1ECTBA.

! Mouceesa E. B. K Bompocy o mpaBocyOheKTHOCTH yGIMYHO-IPABOBEIX 00pa3oBa-
HUHl B rpaxaanckom npase Poccuu // FOpuct. 2006. Ne 9. JlocTyn u3 cnpaB.-IpaBOBOU CH-
creMbl «KoHcynpTanTlIrocy.
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B aT0i1 e cTathe ycTaHOBJIEHA O€3yCIIOBHAs CyOCUAMapHasi OTBETCTBEH-
HOCTh P®, cyObekToB PO mim MyHHUIMNAIBHBIX 00pa30BaHUN MO 00s3aTelNb-
CTBaM CBOMX Ka3€HHBIX MPEIIPUATUI IPU HEJOCTATOYHOCTH UX UMYILIECTBA.

[IpuHIMN MHIMBUAYATbHOW OTBETCTBEHHOCTH MyOJWYHO-TIPABOBBIX 00-
pPa30BaHMI 3aKIIIOYaeTCs TakKe B TOM, uTo PD He oTBewaeT mo o0s3aTeIbcTBaM
cyobexToB P u myHununanbHeix oOpazoBanuil. Cyobektsl PO, MmyHunumnamib-
Hble 00pa30BaHUs HE OTBEYAIOT IO 00sA3aTesIbcTBaM JAPYT JIpyra, a TaKke IO
oOsi3aTenbcTBam PO.

HckiroueHreM U3 3TOTO NPUHIMIMA SBISIIOTCA MPEAyCMOTPEHHbIE B 1. 6
ct. 126 I'K P® cnyyan, xorna PO npunsna Ha cedst rapaHTHIO (IOPYUYUTEIh-
CTBO) MO 00s3aTenbcTBaM CcyObekTa P®, MyHUIIMNATBHOTO 0Opa30BaHUS WIIH
IOPUUYECKOTO JIMla JTHOO YKa3aHHbIE CYOBEKThl MPUHSIM HA ce0si TrapaHTHUIO
(mopy4uTenbCTBO) 1O obs3aTenbeTBaM PD.

OcobenHoctu 0TBETCTBEHHOCTH PD 1 ee cyOBEKTOB B OTHOLICHUSX, pe-
TYJIAPYEMBIX TPAKIAHCKAM 3aKOHOJATENIBCTBOM, C YYaCTHEM HWHOCTPAHHBIX
IOpUJIMYECKUX JIUL, TPaXKJaH U rocyaapctB omnpeaenstores B c¢r. 127 'K PO
(c MHOCTPaHHBIM JIEMEHTOM).

OcobenHoctu 0TBeTCTBEHHOCTU P®D 1 cyObekToB PD B OTHOLIECHMSX, pe-
TYJIAPYEMBIX TPAKIAHCKAM 3aKOHOJATENIBCTBOM, C YYaCTHEM HWHOCTPAHHBIX
IOPUAMYECKUX JIML, TPaKAaH U TOCYJapCTB OINpPENEISIOTCS 3aKOHOM 00 MMMY-
HUTETE TOCYAapCTBAa U €ro COOCTBEHHOCTH, KOTOPBIA B HACTOSILEE BPEMS HE
MPUHAT, a Takxke obnmMu nojoxeHussMu Konsennuu Opranuzanuu O0beau-
HEHHbIX Hanuil 0 IOpUCIMKIIMOHHBIX UMMYHUTETaX TOCYIapCTB U UX COOCTBEH-
HOCTH, MpUHATON pe3onorueit 59/38 I'enepanbHoit AccamOien ot 2 jaexadps
2004 r.t

P® kak cyOBEKT rpakJlaHCKOTO MpaBa MOXKET 3aKIIOUUTh IPa’KIAHCKO-
IIPABOBYIO CIIEJIKY C MHOCTPAHHBIM IOCYJIApCTBOM, HAIPUMED O MOKYNKE 3EMIIH
Ha TEPPUTOPUU 3TOTO FOCYIapPCTBA JUJISl CTPOUTENBCTBA 3/1aHHSI ITOCOJIBCTBA WM
JIOTOBOP apeHJIbl HEXKUJIIBIX IIOMEUIEHU Ha Tepputopun Poccun. B atux cinyua-
X TMPU OMNPEIEICHHBIX CUTYyalUsX MOKET BO3HUKHYTh OTBETCTBEHHOCTH PO,
HaIpUMeEp MPU HEUCIIOJIHEHUH 0053aTeNbCTB M0 JOTOBOPY.

[IpenbsBienne UCKOB B Cyabl PO K MHOCTpaHHOMY rOCyAapCTBY, apecT
€ro MMYILIECTBa, HAXOMSIIErocss Ha Tepputopuu P®, mnpuHATHE HHBIX MeEp
K 3TOMY HMMYILIECTBY B OO€CHeuYeHHE MCKa, OOpallleHWEe Ha HEro B3bICKAHUSA
B MMOPSAJKE WCIIOJHEHUs PELIEHUN CyJla JOIYCKAalOTCs TOJBKO C COTJIACHS KOM-

! Kousenmust Opranmzanun O0beaMHEHHBIX Hanuii 0 IopuCIUKIIMOHHBIX UMMYHHTE-
Tax rocyaapcTB U UX coOCTBeHHOCTH OT 2 nekadbps 2004 r. Ne 59/38 // Opranuzanus O0b-
€IMHEHHBIX Hamuit [OpurmanpHBII cauT]. URL:
https://www.un.org/ru/documents/decl_conv/conventions/state_immunities.shtml (zara 00-
pamenus: 30.08.2022).
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IIETEHTHBIX OpPraHOB COOTBETCTBYIOLIETO T'OCYNAapCTBA, €CIIM MHOE HE Ipeny-
CMOTPEHO MEKYHAPOAHBIM I0r0BOpoM P® min (enepanbHbM 3aKoHOM?,

Urto kacaeTcs HOPUCAUKIIMOHHBIX HMMMYHUTETOB HWHOCTPAHHBIX TIOCY-
JapCTB M MMYLIECTBA MHOCTPAHHOTO rocynapcrsa B P®, B HacTosmiee Bpems
neiictByer denepanbubiii 3ak0oH PO ot 3 Hos6pst 2015 1. Ne 297-03 «O ropuc-
JUKIUOHHBIX MMMYHHTETaX WHOCTPAHHOTO TOCYJApCTBA W HMMYILECTBA HWHO-
CTpaHHOTO rocyaapctsa B Poccuiickoit ®enepanun»?.

VYKa3aHHbIE OTHOILEHUS PACKPHIBAIOT CHEIU(UKY, CBI3aHHYIO C MOHATHU-
€M «MHOCTPAHHBIX CYBEPEHOB», COIJIACHO 0a30BbIM IPUHLHUIIAM, 3aJI0KEHHBIM
B BBIIICYNTOMSHYTOM KoHBeHIIMU Opranuzanuu OObeauHeHHbIx Haruid. s
IPUMEHEHUS UMMYHUTETA (T. €. OCBOOOXKIEHUS OT IOPUCAUKIIMM CYIO0B JAPYToro
rocysapcTBa) HEOOXOAMMO, YTOOBI IPABOOTHOLIEHMS, OCJIOXKHEHHBIE HHO-
CTPAaHHBIM 3JIEMEHTOM, BO3HHUKIIM HE U3 «KOMMEPYECKOM CHECIKMW», a B paMKax
peanu3anuu myOnuuHbIX QyHKUIMNA Trocynapctsa. CIOpHbIE BOIPOCHI MO MOBOIY
NPUMEHEHUS IOPUCIUKIIMOHHOTO UMMYHHUTETA 3a4acTyl0 BO3HUKAIOT MpHU 0Oec-
IIEYECHUN JESITEIBHOCTH IUINIOMAaTUYECKUX NPEICTABUTEIBCTB HMHOCTPAHHBIX
rocyJ1apcTB Ha Teppuropuu Poccun.

[lokazaTenbHbIM B JaHHOW dYacTH siBiseTrcs . 5 MHpopMannoHHOTO
nucbMa IIpesnanyma Beiciero Apoutpaxsnoro Cyga PO or 18 suBaps 2001 r.
Ne 58 «O0630p npakTuku paspenmieHus: apOUTpakKHbIMU CyJIaMH CIIOPOB, CBSI3aH-
HBIX C 3aITOM MHOCTPAHHBIX MHBECTOPOB»°. 3apy0eKHOE MOCOIBCTBO 3aKIIIO-
YUJIO JIOTOBOP MOAPSIIA C POCCUHCKOM cTpouTenbHOU (upmoid. CtpouTtenbHas
KOMITaHUS TIPEIbsBIIIa B apOUTPAXHBIM CyJl UCK K MOCOJIBCTBY MHOCTPAHHOIO
rocyJapcTBa O B3bICKAHUU 33JI0JKEHHOCTH 3a BBINOJIHEHHBIE NOAPSAHBIE pado-
Thl. PerienremM apOuTpakHOTO Cyia HCKOBOE TpeOOBaHUE OBLIIO YAOBIETBOPEHO.
[ToconbCcTBO MHOCTpaHHOrO TrocyAapcTBa oOpaTuioch B Beicmmii ApOutpaxk-
Hbii Cyn PO c 3asBiieHHEM O MPUHECEHUU MPOTECTa Ha PEIICHUE apOUuTpakHO-
ro cyna. MexayHapoaHbIil JOTOBOP MPETyCMAaTPUBAI, YTO BCE CIIOPHBIE BOIIPO-
Chbl 110 CTPOMTENICTBY OyAyT PEIIaThCsl MyTEM NEPErOBOPOB MOCIOB MJIM C CO-
rJlacus MOCJIEIHUX B M30paHHOM MMM IOPUCIUKIIMOHHOM oprane. B aTom goro-
BOpE OTKa3 OT CyJeOHOr0 MMMYHHUTETa MHOCTPAHHOI'O rOCYJapCTBa HE Mpe.y-
cmaTtpuBaics. PaccMoTpeB 3asiBiieHHs O(QUUHAIBHBIX OPraHOB MHOCTPAHHOIO
rocyaapctBa, Boicmit Apoutpaxkubsiii Cyn PO orMeHn1 cyieOHbIE aKThl U OT-
IIPAaBUJI JIEJI0 HA HOBOE PACCMOTPEHHUE C MPEMJIOKEHUEM ONPEACIUTh HAIAYNE

! 'pumaes C. I1., Borauesa T. B., Cut IO. I1. IlocTareiinbiii koMmenTapuii k I'pask-
nanckoMy koxaekcy Poccuiickont ®enepamuu. Y. 1. [JocTtyn W3 crnpaB.-mpaBOBOW CUCTEMBI
«KoncynprantlInrocy.

2 O 1OpUCANKIHOHHEIX IMMYHHTETaX HHOCTPAHHOTO TOCYAAPCTBA M MMYIIECTBA HHO-
cTpaHHOro rocynapcta B Poccuiickoit @enepaunu : ¢enepanbublii 3akon PO ot 3 Hos0ps
2015 1. Ne 297-®3. Joctyn u3 cupas.-nipaBoBoil cucteMbl «KoHcynpTanTlntocy.

% 0630p mpaKkTUKHU paspenteHns apOUTPaKHBIMU CYJaMH CTIOPOB, CBSI3AHHEIX C 3allH-
TOM MHOCTPAHHBIX MHBECTOPOB : MH(popManroHHoe nucbMo I[Ipesuanyma Briciiero Apout-
paxknoro Cyzna P® ot 18 suBapsa 2001 r. Ne 58. Jloctyn u3 cnpas.-npaBoBoii cuctems! «KoH-
cynbTanTl Lrocy.
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UMMYHUTETA y OpraHa HHOCTPAHHOTO rocyaapcTBa (II0COIbCTBA), 3aKITFOYHBIIIC-
r'0 JIOTOBOP IMOAPSIIA, a TAaK)KEe BO3MOXHOCTh OTKa3a OT CyJIeOHOTO HMMYHHTETA
CO CTOPOHBI HHOCTPAHHOTO T'OCYIapCTBA, MPEACTABICHHOTO MOCOIBCTBOM B PO,
Taxkum 00pa3om, CyI0M CJeJIaH BBIBOJ O MPEKPaIICHUU ITPOU3BOJICTBA I10 JICITY
00 MHBECTHIIMOHHOM CIIOpE€, OTBETYMKOM IO KOTOPOMY SIBJIICTCSI HHOCTPAHHOE
rOCyAapCTBO, BBICTYIAIOIICE B KAUYSCTBE CyBEPCHA.

O rocymapCcTBEHHOM MMMYHHTETEC B OTHOIICHHUH T'OCYJIapCTBEHHOHN COO-
CTBEHHOCTH TOBOPHUTCS B paHee YIMOMSHYTOM Iipoekte (denepanbHOro 3akoHa
«O rocymapCTBEHHOM W MYHHUIUIIAILHOM HMMYIIECTBE», COTJIACHO KOTOPOMY
rOCyAapCTBCHHBI UMMYHHTET IO CITOPAM OTJICIbHBIX KaTeropyuii B OTHOIIICHUU
dbenepalbHOr0 MMYIIECTBA, PACIOIOKEHHOTO 3a mpeaeiamMu PD, He mpuMeHs-
€TCS B ClIydae ONPEJICICHHO BBIPAXKCHHOTO U OCYIIICCTBICHHOTO B MMHUCHbMCHHOU
dbopme 0TKaza, a Tak)Ke Ha OCHOBAHHUSX, BBITCKAIONINX M3 MEKIYHAPOIHBIX CO-
rJIAleHUd M OCOOCHHOCTEW 3aKOHOJATENIbCTBA MHOCTPAHHOTO TOCYIapCTBa
(ct. 61). B cnydae HapylieHUs] KaKUM-JIMOO TOCYJapCTBOM, €r0 OpraHamMu BJa-
CTH, IOPUJIMYECKUMH U (PU3NUECKUMU JIUIIAMHU IOPUCAUKIIMOHHOTO UMMYHUTETA
B OTHOILIEHWU TOCYJIapCTBEHHOTO MMYIIECTBA, PACIOIOKEHHOTO 3a IMpeeiaMu
P®, co croponst PO MOryT OBITH YCTAaHOBJIEHBI OTBETHBIC OIPAHUYCHUS U TPH-
HSTHI a/ICKBATHBIE MEPBI B OTHOIICHUH OOBEKTOB COOCTBEHHOCTH 3TOTO TOCyAap-
CTBa, IOPUJIMYECKUX M (PU3MYECKUX JIMIl Ha Tepputopuun PD, perymupyemsbie
HOPMaMH MEXTyHapOJIHOTO TpaBa U GeiepalbHbIM 3aKOHOIATEILCTBOM (CT. 62).

Takum 00pa3oM, BIACTHBIM AJEMEHT B TPaKJAHCKO-TIPABOBOM CTaTyCe
cyObekToB PD mposiBisieTcss B MeXaHU3ME WX TpakJIaHCKO-TIPABOBOM OTBET-
CTBEHHOCTH B OTHOUIIEHUSX, PETYIUPYEMBIX TPAKITAHCKUM 3aKOHOAATEIILCTBOM,
C Y4aCTHUEM WHOCTPAHHBIX IOPUINYECKUX JIUII, TPAXKJAH U TOCY1apCTB.

VYkazannele BbIlie ocoOeHHOCTH P®, cyOnektoB P® kak cyOBEKTOB
IPaXKJAHCKOTO TpaBa (HaJIM4YMe BIACTHBIX AJIEMEHTOB B TPaXIaHCKO-TIPABOBOM
cTaTyce) 00yCIIOBJIICHBI TEM OOCTOSTEILCTBOM, YTO TOCYAAPCTBO SIBISCTCS €IIH-
HBIM ¥ €JIMHCTBEHHBIM HOCHUTEJIEM CYBEPEHUTETA. ITU OCOOEHHOCTH CBUJIETENb-
CTBYIOT 00 HCKIIIOUMUTEIBHOCTH €ro IMPAaBOBOTO MOJOKEHUS B TPAKIAHCKOM
o6oporel,

3. ®opMbl yyacTus Ny0JJUYHO-TPABOBBIX 00Pa30BaHUii
B IPasKIaHCKOM 000poTe

Kax 0b1710 oTMEUYEHO paHee, MyOIMYHO-TIPaBOBbIE 00pa30BaHUsl y4acTBY-
I0T B TPAXJAHCKOM 000pOTE MPEMMYIIECTBEHHO Yepe3 CBOU OpraHbl (OpraHbl
rOCyapCTBEHHOW BJIACTH, OPraHbl MECTHOTO CaMOYIIPABJIEHUs), T. €. HEMOCPE/I-
CTBEHHO, HO TaKXX€ TaKO€ Y4aCTHE BO3MOXKHO 4Yepe3 CIEelUaibHO CO3JaHHbBIC
UMU IS OTUX LeJiel IOpUINYECKUe JIUIa B COOTBETCTBYIONIUX OpPraHU3alliOH-
HO-TIPABOBBIX (POPMaAX — OMOCPEIOBAHHOE YUaCTHE.

! Kanaes 10. H. MyHuiunanbHble 00pa3oBaHus Kak CyOheKThbl IPakIaHCKOTO MpaBpa :
moHorpadus. M., 2020. loctymn u3 crpas.-nipaBoBoii cuctemsl «Koncynbrantlnrocy.

86



OnocpeoBaHHOE y4acTHE TOCyAapcTBa B 000pOTE JTOCTUTAETCS MyTEM
BCTYIUICHHS] B HETO CO3JJaHHBIX TOCYJIapCTBOM IOPUIUYECKUX JIMII, MTPHOOpeTa-
IOLIUX MPaBa U OCYUIECTBISIONINX 00S3aHHOCTH i ce0s1, a He JJIsl TOCYIapCTBa,
HO JIJIs1 peain3aliy 1eNd 711 KOTOPhIX OHU ObUTM co37aHbl. Yepes HUX rocyaap-
CTBO OTMIOCPEI0BAHHO (MJIM KOCBEHHO) Y4aCTBYET B IPAKJIAHCKOM 000pOTE.

B kadecTBe mpumepa MOXHO INPUBECTH T'OCYNAPCTBEHHBIE KOPIIOPALUH
«Pockocmocy, «Pocarom», «ATEHTCTBO IO CTPaXOBAaHUIO BKJIAJIOB», «PocHa-
HO», «Poctex». B oprannzannoHHO-TIpaBoBON (opMe rocyAapCTBEHHBIX Ka3eH-
HBIX YYpPEXKIEHUN co3aarTcs oOpa3zoBarenbHble opranusaunu MBJI Poccum.
[IpuMepamMu roCyJapCTBEHHBIX WJIM MyHULUIIAIIBHBIX YHUTAPHBIX MPEANPUATUN
MOT'YT CIIYKUTb TaKH€ HOPUAUYECKHUE JIMIA, KAK TOCYIapCTBEHHOE YHUTAPHOE
npeanpustue «bamaBToTpaHC», MYHUIMIAIBHOE YHUTAPHOE MPEANPUSATHE
«Y pumMckre UH)KEHEPHBIE CETU» U MHOTHUE APYTHE.

['moOanpHble coLMaIbHBIE 337aul TOCYJApCTBO PELIACT Yepe3 CO3JaHHe
rOCYJapCTBEHHBIX BHEOIOKETHBIX (oHAOB — IleHcuonubiii ¢oua PD, donn
counanbHoro ctpaxopanus P®, denepanpHplil HoHA 0043aTEIBHOTO MEIULMH-
CKOTO CTpaxOBaHUs U TEPPUTOPUATIbHBIE (DOH/IBI.

Oprasbl rocyJapCTBEHHOM BJIACTH TAKKE SIBISIOTCS IOPUANYECKUMU JIU-
L[aMH.

Hemnocpencrsennoe ydactue rocyaapcTBa BO BHYTPEHHEM TI'Pa)KAaHCKOM
000pOTE OCYIIECTBIIAECTCS MTyTEM BCTYIUIEHUSI B 0OOPOT OPraHOB rOCYyAapCTBEH-
HOM BJIACTH, KOTOPBIE NEUCTBYIOT KaK IPEACTABUTENN rocyaapcTsa. [Ipu stom
BO3MOYKHO, YTO F'OCYJIapCTBO OYyJIET MPEACTABICHO OPraHOM, KOTOPBIH SBIIAETCS
OTHOBPEMEHHO U IOPUANYECKUM JIMIIOM. Hanpumep, B COOTBETCTBHM € YKa30M
[Ipesunenta PO ot 21 nexabpst 2016 1. Ne 699 «O06 yrBepxkaenuu [lonoxenus
0 MununcrepctBe BHyTpeHHUX Aen Poccuiickonn denepannnu u Tunosoro noso-
JKEHUSI O TEPPUTOPUAIIBHOM opraHe MuHucCTepCcTBa BHYTPEHHUX Aen Poccuii-
ckoit @enepanun o cyowekry Poccniickoii ®enepanmu»t, MBJI Poccuu siBis-
€TCs FOPUANYECKUM JIMLOM. Ho rimaBHOE, 4TO 3TOT OpraH AEHUCTBYET OT UMEHU
roCyJapcTBa B IIpelesax KOMIIETEHIIUH, YCTAHOBJICHHOM aKTaMH, OIPENEsto-
IIUMHU CcTaTyc 3TUX opraHoB (1. 1 u 2 ct. 125 'K POD).

B nacrosimee BpeMsi CTpYKTypa OPraHOB MCIOJIHUTEIBHOW BJIACTH OIpeE-
nensercsa YkazoMm IIpesunenta PO ot 21 auBaps 2020 r. Ne 21 «O cTpykrype
(emepanbHBIX OPraHOB UCIOJIHUTEILHON BIacTH»2, B COOTBETCTBUM C JaHHBIM
ykazoM B P® 21 munucrepcrBo, 30 denepanbHbix cimyx0, 19 denepanbHbIx
areHTCTB. KakIplii M3 JaHHBIX OPTaHOB JEUCTBYET HA OCHOBAHUHM COOTBETCTBY-
FOLLIETO TMOJIOKEHHUS, ONPEAEIAIOIIET0 KOMIIETEHIIUIO U CTAaTyC 3TUX OPIaHOB.

1 06 yreepsxnenuu Ionoxenus o MuHHCTepCcTBe BHYTpeHHHX aen Poccuiickoit de-
Jepaiui 1 TUIOBOrO IMOJIOKEHUS O TEPPUTOPHUATIBHOM Oprane MuHHCTEpPCTBA BHYTPEHHUX
nen Poccuiickoii @enepanuu no cyobekry Poccuiickoit ®@enepanun : ykas [Ipesunenta PO
ot 21 mexabps 2016 r. Ne 699. [loctym u3 crpas.-npaBoBoi cucteMbl «KoncympranTlImrocy.

20 crpykType (hemepanrbHEIX OpPraHoB MCIONHMTENBHOH BIacTH : ykas IIpesumeHTa
P® ot 21 suBaps 2020 r. Ne 21. /loctyn n3 cnpas.-nipaBoBoii cucteMbl «KoncynpTanTI Imroc».
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Crnenyetr OTMETUTh, YTO OT UMEHHM TOCYJIapCTBA B TPAXKIAAHCKOM 000pOTE
MOTYT BBICTYIIAaTh TAK)K€ MPEACTaBUTEIbHBIE OPTaHbI.

[lepeiinem HEMOCPEACTBEHHO K PACCMOTPEHUIO OTICIBHBIX CIIy4yaeB yua-
CTHS TOCYIapCTBA B IPaXk/IaHCKUX MPABOOTHOUICHUSX 0 TPEM HAIPABICHUSIM:

1. YuacTue rocygapcTsa U HHbIX MyOJHMYHO-TIPABOBBIX 00pa30BaHUIi
B BeIIHbIX OTHOILIEHUAX.

['ocynapcTBO sIBIsieTCS COOCTBEHHUKOM TPUHAIJICKAIETO €My HMYIIe-
cTBa. Yepes mocpeacTBO OpraHoB, nepeuucienHbix B cT. 125 I'K PO, rocygnap-
CTBO MPUOOpETAET, OCYIIECTBISET M MPEKpaIaeT MpaBo COOCTBEHHOCTH B OT-
HOIIIEHUY CBOETO UMYIIIECTBA.

PaccMoTpuM ocoObie ciydan mpuoOpeTeHrs UMYIIECTBA ITUMH CyOBeK-
TaMU:

1) B ciyuae OOHapyXeHHs Kiajaa, COJCPXKAIIErO BEIIH, OTHOCSIIHECS
K MaMsITHUKAM HCTOPUM U KYJBTYpbI, OHU MOJJIeKAT 00sA3aTENbHON Iepeaaye
B FOCYJIapCTBEHHYIO COOCTBEHHOCTH (11. 2 ¢T. 233 'K PD);

2) Oecx03siHHOe HEIBUKMMOE MMYIIECTBO, a TAaK)Ke HAXOJIKH M Oe3Haj-
30pHBIE KUBOTHBIE IIPU ONPEICIICHHBIX YCIOBUAX MO YKA3aHUIO 3aKOHA MEPEX0-
JIT B MYHUIIMITAJIbHYIO0 COOCTBEHHOCTH (1. 3 cT. 225, m. 2 cT. 228, m. 1 cT. 238
'K PO);

3) oTuyXK/JCHHE y YaCTHOTO COOCTBCHHMKA BeIEH, M3BATHIX U3 000pOTa
WJIU OTPaHUYCHHBIX B 000poTe (1. 2 cT. 238 'K PD);

4) U3bATHE HEJIBUXKUMOCTH JJIsl TOCYJAPCTBEHHBIX WJIM MYHUITUIIATBHBIX
HyxJ1 (ct. 239 'K PD);

5) BBIKYIT OECXO3AHUCTBEHHO COJICPKUMBIX KYJIBbTYPHBIX IICHHOCTCH, peK-
BU3UILIMS, KOH(PHUCKAIMS, HAIMOHAIM3AIM YacTHOro uMmyiectsa (ct. 240, 242,
243,306 'K PD).

[TybnruHo-ipaBOBBIe 00pa30BaHKS MOTYT OBITH HACIECTHUKAMH TIO 3aBE-
IIAHUIO, a TAKKE CTAHOBUTHCS COOCTBEHHWKAMU BHIMOPOYHOTO UMyIecTBa. Ta-
KUM 00pa3oM, OHU MOTYT ObITh yYaCTHUKAMU HACJI€CTBEHHbIX OTHOIIIEHUIA.

B kadectBe COOCTBEHHHMKOB MYyOJIMYHO-TIPABOBBIE OOpa30BaHUsSI BIIPaBe
co37aBaTh IOPUAMYECKHUE JIUIA, HAACNSIsI UX HEOOXOJIUMBIM HUMYIIECTBOM (Tak
Ha3bIBAEMbBIM pPACTIPE/ICICHHBIM UMYIIIECTBOM). CO3/1aHHe YHUTAPHBIX MPEAIPU-
ATUA — HECOOCTBEHHUKOB (CyOBEKTOB MpaBa XO35SHMCTBEHHOI'O BEACHUS) — pas3-
pEelIEHO TOJIbKO IMYyOJIMYHO-TIPABOBBIM OOpA30BaHUAM, a CO3/IaHUE Ka3e€HHBIX
NpEANpUsSTANA — CYOBEKTOB IMpaBa ONEPATUBHOTO YIPaBJICHUS — TOJIBKO (ere-
paIbHOMY TOCYAapCTRBY.

YupeauTensiMd YHUTAPHOTO TPEANPUSATHS OOBIYHO BBICTYIAIOT OPTaHbI
WCIIOJTHUTEILHOM BJIACTH MO COIJIACOBAHUIO C KOMHUTETAMU MO YIPABJICHUIO
rocyJapCTBOM WJIM MYHUIIUNAIbHBIM UMYIIECTBOM, a YUPEIUTEIEM Ka3€HHOTO
npeanpusitus, B coorBeTcTBUM co CcT. 115 'K P®, nomxuo BeicTynath [IpaBu-
TenbCcTBO P®. Opransl HCHOJHUTEIBHOW BIACTH — MUHHUCTEPCTBA U BEIOMCTBA
(O cOTJIacOBaHUIO C KOMUTETAMU T10 YIIPABJICHUIO UMYIIIECTBOM) — B OOJIBIITHH-
CTBE CIy4aeB BBICTYNAIOT YUPEAUTEISIMU TOCYJAPCTBEHHBIX YUPEKIICHHI, Tie-
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penaBas UM UMYILECTBO Ha MpPaBe ONMEPATUBHOTO YyINpaBieHus. B 3Tux ciayyasx
CO3JAI0TCS IOPUIUYECKUE JIMIa — HECOOCTBEHHUKH, a MPaBO COOCTBEHHOCTU
Ha UX UMYIIECTBO MPUHAJJICKUT IMyOJIMYHO-TIPABOBBIM 00pa30BAHUSIM.

['ocynapcTBeHHbIE M1 MyHUIIUTIATIBHBIE 00pa30BaHUsI MOTYT CO3/1aBaTh XO-
3SIICTBEHHBIE OOIIECTBA M TOBAPHUIIECTBA — 3a CUET CBOEr0 MMYIIECTBA WM
COBMECTHO C JPYTUMHU CYOBEKTaMHU I'PaXAAHCKOTO MpaBa. OgHaKo ydpeauTes-
MU TakMX OOIIECTB OT MX MMEHHM MOTYT BBICTYNATh JIMIIb COOTBETCTBYIOILIWE
KOMUTETHI Ui (HOHABI UMyIecTBa. VHbIE TOCYIapCTBEHHBIC WM MYHHIIUIIAIb-
HbI€ OpraHbl HE BIIpaBE HU CaMH, HU OT UMEHH MyOJIMYHO-TIPABOBBIX 00pa3oBa-
HUH BBICTYNIATh B POJIM YYPEAUTENEH NN YYACTHUKOB X039 CTBEHHBIX OOILIECTB
1100 B KauecTBE BKJIAJYMKOB B TOBapHilecTBax Ha Bepe (1. 4 cT. 66 'K PD),
T. K. OHH SIBJISIFOTCS YUPEKIACHUSIMU CO CIIEIIMAIIBHON TPaBOCIIOCOOHOCTHIO.

['ocyaapcTBO MOKET y4acTBOBaTh UM B 0OIIEH J0JEBON COOCTBEHHOCTH,
HaIpUMep, Ha XKUIIbIE TIOMEIIECHUS B KOHAOMUHUYMAX.

2. Yuactue myOJMYHO-NIPABOBBLIX 00pa3oBaHMii B 00513aTeIbCTBEH-
HbIX IPABOOTHOIIIEHUSAX.

['ocynapcTBeHHbIE U MYHULIUIIATIbHBIE O0OPa30BaHUS MOTYT OBITH CyOBEK-
TaMU pa3jM4YHBIX O00s3aTENbCTB, BO3HMKAIOUIMX KaK M3 JOTOBOPOB, TaK U
U3 BHEIOTOBOPHBIX OTHOLIEHUH.

Paccmotpum chepy moroBopHbIx oTHomeHuii. OTMETHM, YTO rocynap-
CTBY JOCTYIHO COBEpILEHHE JIFOOOM CHEIKU, 32 UCKIIOUYEHHEM Te€X, KOTOPBIC
paccuMTaHbl TOJIBKO Ha (PU3NYECKUX U IOPUIUYECKUX JUL. Tak, rocy1apcTBO HE
MO>KET BBICTYIATh:

— CTOPOHOM-TIOTpeOuTENEeM (ITOKyNaTelb B PO3HUYHOM TOPrOBIIE, 3aKa3-
YUK B IOTOBOpE OBITOBOTO MOAPsa, apEHIaTOp B JOTOBOPE MpoKaTa U T. I1.);

— B KQ4€CTBE NPEIITPUHUMATENS (JOBEPUTEIBHOIO YIIPABIISIOIIETO, Y4acT-
HUKa JIOrOBOpa KOMMEPUYECKOW KOHIIECCUU U T. 11.);

— B CJIEJIKaX CO CIEIMAIbHBIM CYOBEKTOM — CTPaXOBIIUKOM, OaHKOM, (pu-
HAHCOBBIM areHTOM H T. II.

Tenepp paccMOTpUM HENOCPEACTBEHHO /JOTOBOPHBbIE CBSI3H IyOJIUYHO-
MIPaBOBBIX 00PA30BAHMIA:

1) rocygapcTBO M MyHUIIMIAIbHbIE 00PAa30BAHMS BBICTYNAIOT B KAUE€CTBE
rOCyAapCTBEHHBIX 3aKa3UYMKOB B J0r0OBOPaxX MOCTABKM MJIM MOAPSAA AJIsl rOC-
yIapcTBeHHbIX HYA&A. OT UX UMEHHU B CIEIKaxX BBICTYIAIOT rOCYJapCTBEHHBIE
OpraHbl ¥ UHbIE YIIOJIHOMOYEHHbIE MU Ha 3TO JIULA;

2) rocy1apcTBO ¥ MyHUIIMNANbHbIE 00pa30BaHUs y4aCTBYIOT B JOTOBOPAx
3aiiMa WJIM KpeauTa B POJU 3aEMIIMKOB WM 3aiiMoAaBleB. B nmociennux ciy-
YasX OT UMEHHU T'OCYIapCTBEHHOI'O MM MYyHHUIIMIAIbHOTO 00pa30BaHUS BHICTY-
NaeT COOTBETCTBYIOMIMIA (PMHAHCOBBIA OpraH (MUHUCTEPCTBO WJIM YIpPaBIICHUE
(bWHAHCOB U T. I.);

3) rocy1apcTBO KaK YYaCTHHK CHEJIOK BBICTYIAET MPH IMUCCHH U 00pa-
IIeHUHU Pa3JIUYHbIX HEHHBIX OyMar, B TOM YMCJ€ U FOCYAAPCTBEHHBIX IIEHHbBIX
Ooymar. OHO MOXeT OBITh KaK SMHUTEHTOM, TaK M BIIQJEbIIEM IICHHBIX OyMmar.
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OmuteHToM jeHer BeictynaeT LlenTpanbhbiii 6ank P (bank Poccun) kak ca-
MOCTOSITENbHOE I0puanyeckoe auno. [Ipuuem rocyaapcTBo He OTBEYAET 1o 00s-
3arenbcTBaM banka Poccun, a bank Poccun — o o0s3aTenscTBaM rocyaapersa,
€CJI OHU HE NMPHUHUIM Ha ce0s Takue 00s3aTeNIbCTBA WK €CJIM MHOE HE Mpeny-
CMOTpPEHO (esiepaibHbIMU 3aKOHaMU. TakuM o0pa3oM, rocyJapcTBO HE OTBEYa-
€T HU 3a OOEeCICHHMBaHHE JCHET, HU 3a WHbIC YOBITKH, KOTOPHIC MPUUYMHEHBI
IOPUIMYECKUM W (U3MYECKUM JIMIaM B CBSI3M C MX yYacCTHEM B JCHE)KHOM
oOparieHnu;

4) ToCyaapCTBO MOXET OCYIIECTBIIATH (PMHAHCHPOBAHHE H KPeIUTOBA-
HHME KANUTAJIBHOI0 CTPOMTEJbCTBA. OT HMEHH rOCyJapcTBa TaKUE JI0TOBOPBI
c OaHKaMHM M 3aeMIIMKaMU (3aCTPOMIIMKAMU) 3akitodaeT MuHUCTEPCTBO ¢u-
HaHcoB P®. KpaTtkocpouHas ¢uHaHCcOBas NOAJEpKKAa IPOU3BOJUTCS JUIS:
a) IPOBEJICHUSI CTPYKTYPHOM NEPECTPOMKHU MPOU3BOJCTBA; 0) pacueToB IO Iie-
JEeBBIM KpeauTaM, HallpaBJICHHBIM Ha 3aKylKy OOOpyJOBaHUS U MaTepHalioB;
B) pa3pabOTKH, BHEAPEHUS U MPUOOPETEHUSI HOBEHIINX TEXHOJOTUM, 00opyno-
BaHUsl U MaTepUaJioB, B TOM YUCJE U 32 pyOexoM. DTOT NepeyeHb Lesei sBis-
ercsi ucyepnsBaromMM. CCylbl NPEIOCTaBISAIOTCS HA OCHOBAaHWU JOTOBOPA
O MPEAOCTABIICHUH U BO3BPATE CCYbI, 3AKIOYAEMOT0 MEXAY IPEANPUATHEM U
MunucrepctBoM ¢puHaHcoB PD (o ¢popme yTBEpKIE€HHOIO THUIIOBOTO JOTOBO-
pa) B cooTBeTcTBUU ¢ perienreM [IpaBurenscta P®. Ccynbl peaocTaBisioTCs
Ha CpPOK, HE BBIXOJSALIMH 3a Mpelesbl TEKyLero (PMHAHCOBOTO Tojia, Ha BO3-
BpPaTHOM OCHOBE W 3a IUIATYy B pa3Mepe, 00eClEeUMBaIOIIEM YIUIaTy MPOLIEHTOB
10 TOCYJITAPCTBEHHOMY JIOJITY;

9) rocyJapcTBO MOKET Ha KOHKYPCHON OCHOBE MPENOCTABIISTH rOCyap-
CTBEHHbIE KallUTAJIbHBIE BIOKEHUS B KOMMepUecKHe 3(h(PeKTUBHBIE TPOEKTHI;

6) rocymapcTBO MOXKET 3aKJI0YaTh COTJIAIICHHS O Pasfelie MPOIAYKIUH.
B cootBercTtBUM ¢ DepepanbHbiM 3akoHOM P® ot 30 nekabps 1995 r.
No 225-®3 «O cornanreHusx o pasgene npoaykuum»®. Cornaienue o pasiene
IPOAYKIHNHU SIBISETCS JOTOBOPOM, B COOTBETCTBUM C KOTOpPbIM P® mpenocras-
JsIeT CyOBEeKTY NpeIpUHUMATENbCKON AEITeIbHOCTH (MHBECTOPY) Ha BO3ME3I-
HOI OCHOBE M Ha OINPEJEICHHBIA CPOK HCKIIFOUUTENIBHBIE ITPaBa Ha MMOUCKH, pa3-
BEJIKY, 100bIYy MUHEPAIBHOTO ChIPbsI HA YYacTKE HEJIp, YKa3aHHOM B COTJiallle-
HUU, U Ha BEJICHUE CBA3AHHBIX C ATHUM palbOT, a MHBECTOP OOSI3yeTCs OCyIIle-
CTBUTbH MPOBEJECHUE YKAa3aHHBIX padOT 3a CBOM CUeT M Ha CBOW puCK. Buirona
rocyAapcTBa 3aKJIH0YaeTcsl B TOM, YTO MHBECTOP 32 CBOM CUET MPOBOAMUT KOM-
IieKe padoT, CBA3aHHBIA C MOMCKAaMHU, pa3BelKol U Jo0bI4yeil Henp, odecnedu-
Bas TOCYAapCTBY JOCTYM K IMOJE€3HbIM HckonaembiM. [lociie pazpaboTku mecto-
POKIEHUS TOCTYN K HEMY KaK CO CTOPOHBI FOCYJapcTBa, TaK U CO CTOPOHBI UH-
BECTOPA OCYILIECTBISETCA HA YCIOBUSAX U B MOPAJKE, ONPEIEICHHOM B COIJja-

1O cornamenusx o paszmene npoxykiuu : denepanbHelil 3akoH PD or 30 nexabps
1995 r. Ne 225-®3. [locTym U3 crpas.-npaBoBoi cucteMbl «KoncympTanTlImocy.
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nieHnu. B kadyecTBe nmpedepeHnn Ha HHBECTOpA pPacpOCTPAHAETCS CHEeLMaIIb-
HBII HaJIOTOBBIN PEeXUM, OCBOOOXKIAOIIHI €r0 OT YIUIaThl MHOI'MX HAJIOTOB;

7) myOIMYHO-TIPaBOBBIE 00pa30BaHUsI MOTYT OBITh YYaCTHHUKAMH U JPY-
I'MX TPaKJaHCKO-TIPABOBBIX CIEJIOK, B TOM YHCIIE MHOIOCTOPOHHMX (HaIpuMep,
JIOTOBOPOB O COBMECTHOM JEATENBHOCTH) M OJHOCTOPOHHUX. B wacTHOCTH,
B cooTrBeTcTBUU € 1. 1 cT. 1063 'K PO PD, ee cyObEeKTh U MyHULUIIAIBHBIE
00pa30BaHMsI MOTYT BBICTYIIAaTh B KAU€CTBE OPraHU3aTOPOB JOTEPEH, TOTANIMN3a-
TOPOB (B3aUMHBIX MTAPH) U IPYTUX OCHOBAHHBIX HA PUCKE UTP.

3. l'ocyaapcTBo Kak CyObeKT OTBEeTCTBEHHOCTH:

1) Bpen, MpUYMHEHHBIN TPaXAAaHUHY WIA IOPUIHUYECKOMY JIUIY B pe3yJib-
TaTe HE3aKOHHBIX JEHCTBUI (0€3eICTBIS) TOCY1apCTBEHHBIX OPTaHOB, OPTaHOB
MECTHOI'O CaMOYMPAaBIEHUS JTUO0 JOJKHOCTHBIX JIUI 3TUX OPTaHOB, B TOM YHC-
JIe B pe3ysbTaTe U3JaHNs aKTa FOCyAapCTBEHHOIO OpraHa WM OpraHa MECTHOTO
CaMOYIIPaBJICHUS, HE COOTBETCTBYIOIIETO 3aKOHY WJIM MHOMY IIPABOBOMY aKTY,
IIOJJIEKUT BO3MEILECHUIO. Bpen Bo3MemaeTcss 3a C4€T COOTBETCTBEHHO Ka3HBI
P®, xa3ubl cyObekTa PO wim ka3Hbl MyHHUIIMNAIBHOTO oOpasoBaHus (cT. 16,
1069 'K P®). OTBETCTBEHHOCTh TOCYAAapCTBA HACTYIMAET 3a BpeEJ, MPUUHHEH-
HBII €ro OpraHaMu WK JOJDKHOCTHBIMU JIMIAMU;

2) myOIMYHO-TIPaBOBbIC 00pa30BaHUS HECYT OTBETCTBEHHOCTHh 3a BpEl
(B TOM 4mClI€ U MOpAJbHBIN), TPUUUMHEHHBIA TPAaXJAaHUHY B PE3yJIbTaTe HE3a-
KOHHOTO OCY>K/ICHHSI, HE3aKOHHOTO MPHUBJIEUYECHHS] K YTOJIOBHOW OTBETCTBEHHO-
CTH, HE3aKOHHOT'O MTPUMEHEHUSI B KAYECTBE MEPbI IPECEUCHUS 3aKII0UEHUS 10T
CTPa)Ky WJIM MOANKMCKU O HEBBIE3/IEC, HE3AKOHHOTO HAJIOKEHUSI aMUHUCTPATHB-
HOT'O B3bICKaHHUA B BUJIE apecTa WIH UcIpaBUTENbHBIX padoT (ct. 1070 'K PD).
Bpen Bo3memaercs 3a cuetr kasHel PO, a B ciydasx, NpeayCMOTPEHHBIX 3aKO-
HOM, 3a CYET Ka3Hbl cyobekTa PO mian MyHULMNAIBHOIO 00pa3oBaHUs B MOJI-
HOM 00bEMe HE3aBHCHMO OT BHHBI JOJKHOCTHBIX JIMIl COOTBETCTBYIOIIUX Mpa-
BOOXPAHUTENIBHBIX OpraHOB. Bpen, MpUUMHEHHBI 3TUMU OpraHaMu B JPYIHX
CUTyalusiX (Harpumep, MpH HE3aKOHHOM apecTe, HE3aKOHHBIX CIICCTBEHHbIX
NEHCTBUX), BO3MEIIAETCA 10 OOUIMM MpaBUaM JETUKTHON OTBETCTBEHHOCTH.
TpeGoBaHusl, BBITEKAIOIIME W3 BBIIICTIEPEUNCICHHBIX CUTYallUd, MOTYT OBITbH
npeabaBieHbl K MUHUCTEpCTBY (MHaHCOB P® uim ero opraHaMm Ha MecTax
(Hanpumep, (PUHAHCOBBIM YIPABJICHUSIM) U YJIOBJIETBOPSIIOTCS 3a CUET CPEICTB
cooTBeTcTBYIOMIEH Ka3HbI (cT. 1071 'K PD).

3) rocyaapcTBO HECET OTBETCTBEHHOCTh IMEpel peadMIUTHPOBAHHBIMU
KEPTBAMM JIONYIIEHHBIX UM MOJUTHYECKUX PENpPEecCHMil Ha OCHOBAHMU 3aKOHA
P® ot 18 oxTsa6psa 1991 1. Ne 1761-1 «O peabunuranuu KepTB MOIUTHUECKUX
penpeccuiin’. Pedb 31ech HaET 0 BO3BpaTe MMYILECTBA, COXPAHMUBILETOCS B HaTy-
p€, 4TO HEJb35l CUMTATh OTBETCTBEHHOCTHIO, @ TAKKE O BO3MEIUEHHH CTOMMOCTH

1 O peabunuranum sxepTB HonuTHYECKHX penpeccuil : 3akoH P® or 18 okTabps
1991 r. Ne 1761-1. JTloctym u3 crpaB.-mipaBoBoii cuctembl «KoncympTanTlInrocy.
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MMYIIIECTBA U BBIIUIATE JIEHE)KHOW KOMIIEHCAIMH, YTO YK€ MOYKHO OTHECTU K OT-
BETCTBEHHOCTH TOCYAAPCTBA.

HeoOxonumo caenats ocHOBHOM BbIBOJ. IlyOnmuHo-TipaBoBBIE 00pa3oBa-
HUSl B TPaXKJaHCKO-TIPABOBBIX OTHOILIEHUSX BBICTYNAIOT HA PaBHBIX Hayajlax
C UHBIMH MX YYaCTHUKAaMHU — IPAKJaHAMU U FOPUINYECKUMH JINIAMHA. DTO O3HA-
YaeT, YTO OHM HE BIPABE HCHOJB30BATh IMPU BCTYIUIEHUH B TPAXKIAHCKO-
IIPaBOBBIE OTHOLIEHHUS] CBOM BJIACTHBIE MOJHOMOYHUS MO OTHOIIECHHUIO K JIPYTUM
YYaCTHHKaM. 32 HapylIE€HUE T'PaXXIAHCKUX MPaB WM HEUCIIOJHEHHE 00s13aHHO-
CTeH K MyOJIMYHO-TIPAaBOBBIM OOpa30BaHUSIM B CyI€OHOM MOPSAKE MOTYT OBITH
IPUMEHEHbI OOBIYHBIE MEPhl UMYIIECTBEHHON OTBETCTBEHHOCTH, MO0 BO BHYT-
PUTOCYJAapCTBEHHBIX TPAXJAHCKUX MPABOOTHOIICHUAX ITyOJIUYHO-TIPABOBBIC
o0Opa30BaHMsl JIMIIEHBI Cy1€0HOr0 UMMYHHUTETA (T. €. BO3MOXHOCTHU IpHUBJIEYE-
HUS K Cyly TOJIBKO C UX COTJIacHsl).

Bonpocsl 111 CAMOKOHTPOJIA

1. B yem, Ha Bam B3risa, 3akiitouaeTcsi OCHOBHOE OTIMYME ITyOIMUYHO-
IIPABOBBIX 00pa30BaHUM OT APYTUX CYOBEKTOB I'Pa)JIaHCKOIo pasa?

2. Kakum 00pa3oM myOIMdHO-TIPAaBOBBIE 0Opa30BaHUSI PEATU3YIOT CBOIO
TPaXXTAHCKYIO MPABOCYOBEKTHOCTH?

3. HazoBuTe OCHOBHBIE YepThI TPa)kIaHCKO-TIPABOBON OTBETCTBEHHOCTH
MyOJIMYHO-TIPABOBBIX 00pa30BaHUM.

4. TlpuBeauTe IpUMEPHI YYaCTHsI TOCYIapCTBa B IOTOBOPHBIX OTHOIIICHU-
X, PUHAHCOBO-KPEIUTHBIX OTHOIICHHX, OTHOIICHUSAX COOCTBEHHOCTH.

5. [lepeuncnure ocobbie CrIOCOOBI MPUOOPETEHUS MYOIMYHO-TIPABOBBIMU
o0pa30BaHMUSIMU ITpaBa COOCTBEHHOCTH, HE MPUCYIIHE IPYTUM JIUIAM.
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JEKIUSA 7. OBBEKTBI TPAXKJAHCKHUX IPABOOTHOIIEHUI

Bonpocsl Jgexkuumu:

1. [ToHsiTHEe ¥ BUJIbI OOBEKTOB I'PAKIAHCKUX ITPABOOTHOIIICHUIA.
2. [lousiTie 1 BUIBI BEIIEH.

3. IlonaTue 1 BUIIBI IICHHBIX OyMar.

1. IlonsiTHe K BH/bI 00bEKTOB IrpakaaHCKHuX HpaBOOTHOHIeHI/Iﬁ

B rpaxaanckoMm mpaBe MOHSATHE «OOBEKT T'Pa)XITaHCKHUX MPaB» HEPEIKO
paccMaTpuBaeTCsl B KaUYECTBE CHHOHHMMA MOHSTHUS «O0BEKT I'pa)KTaHCKHUX TMpa-
BOOTHOIIEHUY. JleranbHOro onpejeneHus 3TUX MOHATUNA HeT. B To ke Bpems
B cT. 128 'K P® nepeuncisatorcst BUIbI OOBEKTOB I'PaKIaHCKUX TIPaB.

OpnHMM U3 CHOPHBIX SABJSIETCS BOMPOC O TOM, BBIXOJUT JIH OOBEKT 32 pam-
KU CTPYKTYpbI TpakJaHCKUX MPABOOTHOIIEHUHN U CYIIECTBYIOT JIU TaK Ha3bIBa-
emMble 0€300BEKTHBIE I'PaXAAHCKHUE TPABOOTHOILICHUSI.

[Ipeobnanatomias Touka 3peHUs. CBOAUTCA K CIEAYIOLIEMY:

1. OOBeKT sBisIeTCS HEOOXOAMMBIM 3JEMEHTOM IPa)KAAHCKOTO MPaBOOT-
HOILICHHUSI, MTOCKOJBKY JESITEIbHOCTh CyOBEKTOB TI'PaKJaHCKUX IMPaBOOTHOIIE-
HUH, B pe3yJbTaTe KOTOPOH BO3HHUKAIOT, OCYIECTBIISIIOTCS U U3MEHSIOTCS TpaX-
JTAHCKHE TpaBa U 00513aHHOCTH, HE MOXET OBITh OecrpeaMeTHON. BO3MOXHOCTB
CYILECTBOBAHMS 0€300BbEKTHBIX TPaKIaHCKUX IPABOOTHOIICHHN OTBEpraercs
OOJBIIMHCTBOM POCCUHCKHUX IOPUCTOB.

2. B cBsi3u ¢ TeM, 9TO OOBEKT BCEr/ia CBsI3aH C MHTEPECOM yIpPaBOMOYEH-
HOU CTOPOHBI, BBIBOJUTH €0 3a PAMKU CTPYKTYPBI I'PAXKJAHCKOTO IPABOOTHO-
IIICHUS HEIIeIeco00pasHo.

Taxum 006pazom, 0OBEKTOM IPakJaHCKOTO MTPAaBOOTHOLIEHUS SBISIETCS TO
0J1aro, 1o MoBOJy KOTOPOTO BO3HUKAET TPak/1aHCKOE NMPABOOTHOILLEHUE U B OT-
HOILIEHUU KOTOPOIO CYIIECTBYET CYOBbEKTUBHOE MPABO M COOTBETCTBYIOLIASl EMY
00513aHHOCTb.

[Tpu3HakaMu 00BEKTOB rpaskJaHCKUX MPaB MOKHO CUUTATh:

1. IuCKpeTHOCTh, T. €. X Qu3ndeckas U (WIih) ydeTHasi ONpeeIeHHOCTh
1 000COOJIEHHOCTh OT BCEX APYTUX OOBEKTOB.

2. HopMaTHBHO rapaHTUPOBAHHAs BO3MOKHOCTh MPABOBOT'O 3aKPEILICHUS
3a UX CyOBEKTaMM IpakIaHCKOTrO MpaBa.

3. IIpaBOOOBEKTHOCTS, T. €. IPU3HAHHE 0OBEKTOM IPaBa Mo 3aKOHY .

Cornacao ct. 128 'K P® k 00bekTaM rpa’kJaHCKUX MpPaB OTHOCSTCS Be-
M, BKJIIOYas HAJIWYHBIE JIEHbI'M U JOKYMEHTapHbIE IeHHble Oymaru, HWHOE
UMYILIECTBO, B TOM YHCIIe O€3HAIMYHBIE JIEHEKHBIE CPEJCTBA, O€310KyMEeHTap-
HbIC IICHHBIC Oymaru, nudpoBbie TpaBa; pe3yabTaThl pabOT U OKa3aHHUE YCIYT;

! Apsymansa A. B. OObeKkThl TPakJAHCKHX MPABOOTHOIIEHUH. HeBHMHHOMBICCK;
CraBpormois, 2009. C. 11-13.
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OXpaHsieMble Pe3yJIbTaThl MHTEJUIEKTYaJbHON JEATEIbHOCTH M NPUpPABHEHHbBIC
K HUM CpeJCTBa MHAMBUIAYyalU3ali (MHTEJUIEKTyallbHasi COOCTBEHHOCTh); He-
MaTepuaibHble Onara.

Uro Kacaercs HeMaTEepUAIbHBIX 0OBEKTOB, TO K HUM OTHOCATCS CaMU pe-
3yJbTaThl UHTEIUVIEKTYaJIbHON JESATEIbHOCTH U MPUPABHEHHBIE K HUM CPEJICTBA
VHAVBHUIyaIN3alNH, a TAK)Ke HeMaTepHuaabHbIe OJara.

B cBow ouepenp, MaTepuanbHble OOBEKTHI MOXKHO YCIOBHO pPa3/ieliuTh
Ha BEIIM, BKJIIOYAs HAJIWYHBIC JEHbI'HM U JOKYMEHTapHbIC LIEHHbIE OyMaru, u
MHOE UMYIIECTBO.

[Tepeyerr 00beKkTOB TpakaaHCKux mpaB B cT. 128 'K P® sBmsercs wnc-
YepIIbIBAIOIINM, YTO BPSJ JIM MOXKHO CUMTATh MPABHIBHBIM, MOCKOJIBKY U pa3-
BUTHE HAYKU U TEXHUKH, U PA3BUTUE LUBWIMCTUYECKON MBICIA MOXET MpHUBE-
CTH K TOSIBJICHUIO HOBBIX BHJIOB OOBEKTOB I'PaKJAHCKUX IpaB. Tak, B HACTOs-
1iee BpeMs 11eJ1IecCO00pa3HO CTaBUTh BOIIPOC O TOM, YTOOBI B Ka4eCTBE 0COOOT0
CII0)KHOTO O0OBEKTa IpaKAAHCKUX IPaB PACCMATPUBAINUCH CIPABOYHbBIE MPABO-
BbI€ CUCTEMBI.

KOpuanueckass 1 3KOHOMHUYECKasi HEHHOCTb OOBEKTOB I'PaXKIaHCKUX IpaB
omnpezensercs ux oboporocnocodbnocTsio. B mynkre 1 ct. 129 'K PO, xotopas
Ha3bIBaeTCst «O00POTOCIOCOOHOCTh OOBEKTOB IPAKIAHCKUX MPaBy», YCTAHOBJIECHO
oO1iee MpaBUJIO O TOM, YTO OOBEKTHI TPAXITAHCKMX MPAaB MOTYT CBOOOJHO OT-
YyKIaThCS WIN TEPEXOAUTh OT OHOTO JIMIA K APYrOMY B MOPSIIKE YHUBEPCATb-
HOTO MPaBOIIPEeEeMCTBa (HaCIeI0OBaHNEe, PEOPTaHU3aIMs OPUANYECKOTO JTUIA) JIH-
00 MHBIM CIIOCOOOM, €CJIM OHU HE OTpaHUYeHBbI B 000poTe. Takum 00pa3om, 1o
000pOTOCTIOCOOHOCTHIO OOBEKTOB IPAXKAAHCKUX MPaB CIeyeT MOHUMATh BO3MOXK-
HOCTb MX CBOOOJHOTO OTUYKACHHUS YYAaCTHUKAMM IPaXJaHCKOI0 00OpOTa IyTeM
NPOAAXKH, JTAPEHUs, CIa4d B apeH/y C MPaBOM BBIKyMa JIPYTMMH YY9aCTHHUKAMHU
00opoTa, mepexoja Mo HacJeACTBY, Nepelayd B KauecTBE BKJaJa B yCTaBHBIN
(CKJIaIOYHBIH ) KalMTaJl XO35CTBEHHBIX OOILIECTB U TOBAPUILECTB U T. 1.

TepmuH «000pPOTOCTIOCOOHOCTE» MPOUCXOAUT OT TEPMHUHA «OOOPOTY.
[Tonsitue o0opoTa OOBEKTOB IpakJAaHCKUX IpaB B 3aKOHOAATEIbCTBE OTCYT-
cTByeT. Mexly TeM cam TepMUH BCTPEYAETCS B LIEJIOM psAJie MPaBOBBIX HOPM.
[Ipexne Bcero, u3 m. 1 cr. 129 'K P® MoxkeT ObITh BBIBEAEHO HOPMATHBHOE
OTpe/ieNIeHNE TPaXTaHCKOTO 000pOTa Kak OTUYKIACHHSI 00BEKTOB IPasKIaHCKUX
IpaB ¥ UX Mepexofa OT OJHOTO JHIAa K JAPYyroMy Crocob0aMy WHBIMH, YeM OT-
qyXJICHHE.

Pe3ynbTaThl HHTEIUIEKTYalbHON JIEATEIbHOCTH CaMU 1O cebe HeoOOpOTO-
CTIOCOOHBI, OJTHAKO MCKIIFOUYUTENBHBIE TTpaBa HA HUX SBISIOTCS OOBEKTOM Tpaxk-
naHckoro obopota. Tak, aBTOp TMTEPATypPHOTO MPOU3BEACHUS MOXKET YCTYIUTh
UCKJIIOYUTENIFHOE NIPaBO HAa HETO, KOTOPOE BKIIIOYAECT MPABOMOYHSI UCIOJIB30Ba-
HUS ¥ paCHOPSDKEHMSI, IPYroMy JUIy (Hanpumep, U31aTeabCTBY).

OO60pOT OTHENBHBIX BUAOB OOBEKTOB MMEET CBOIO CHEUU(PHUKY C TOUKH
3peHHs ero mwopuaudeckoro odopmiaeHus. OO00pOTOCIIOCOOHOCTh OOBEKTOB
IPXIAHCKUX TPAB MOXKET ObITh CBOOOJHOM, KOT/Ia OOBEKTHI MEPEXOAIT OT OJ-
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HOTO Y4YacTHUKAa 000pOTa K Jpyromy 0e3 BBINOJIHEHHUS KaKUX-TUOO JOMOJHU-
TEJIbHBIX (POpPMaTBHBIX TPEOOBAHUM U OTPAaHUYEHUH, KOT1a JIJIsl TOTO, YTOOKI Ta-
KOU MEPEXOJ COCTOSIICS, HEIOCTATOYHO OJHOTO TOJIBKO BOJIEU3bSIBJICHUS y4acT-
HUKOB 000pOTa, a HEOOXOAMMO BBINOJIHEHUE UMHU ONpEIeEHHBIX (opMaIbHO-
cteil. Tak, B OOJBIIMHCTBE CIy4aeB BEIHU MEPEXOASAT OT OJHOTO JUIA K JIPYTro-
My CBOOOJIHO, OJTHAKO KOT/Ia pedb UAET O HEJBMKUMBIX Bellax, TO He00Xoanuma
rocyJapCTBEHHAsl perucTpanus nepexoaa npas Ha HUX.

B cooTtBercTBHM € paHee nericTBoBaBuiel penakuueit cr. 129 'K PO 00b-
€KThl TPAXJTAHCKUX IPaB, a 3HAYUT, U BEIIM JEIWINCh HA U3BATHIE U3 000pOoTa
(oTnenbHBIE BUABI BOOPYKEHUI), OTpaHUYECHHbIE B 000pOTE (T. €. T€, KOTOPbIE
MOTYT MPHOOPETAThCA U MPOAABATHCA MO O0COOOMY pPa3pelICHHIO (HapKOTHYe-
CKHE CPEJICTBA)) U CBOOOTHO 0OpaIaroIiyecs, T. €. BCe OCTaJIbHBIE.

OO6OpOT OTNENBHBIX BUAOB BelIEH KaK 0OBbEKTOB IPAKIAHCKUX MPaB UMe-
€T ONPEICIICHHYIO ClIeU(UKY, B TOM UKCIE 0CO00€ MPABOBOE PEryIMpPOBAHUE.
B kauectBe mpuMepa MOXHO NMPUBECTH HEABMKMMOE HMYIIECTBO, MPEINPHUs-
TUSI, KOMIUIEKCBHI HEJIBM)KMMOTO UMYILECTBA, MOPCKHE M BO3IYIIHBIE CyAd, Op-
raHbl U TKaHU 4esloBeKa U T. 1. Hanuuue ocoboro perynupoBaHus, KOTOpoe 3a-
KJIIOYAaeTCsl B TOCYJapCTBEHHOM perucTpaluy nepexo/ia npaB Ha HUX, 00yClIOB-
JICHO cHenu(@UUYEeCKUMH OCOOCHHOCTSIMU, BBIJCISIONIMMU MX U3 OOIIE MaccChl
Kareropun Bemiend. Takoe o0co0oe MpaBOBOE PETYIMPOBAHUE MOXKET OBITH
IPENYCMOTPEHO KaK CIEHHATbHBIMU 3aKOHaMHU, TaK M COOTBETCTBYIOLIMMU
Hopmamu ['K PO,

C UMBHIMCTUYECKON TOYKU 3PEHUSI 3€MEIbHbIE YYACTKU U JAPYrHe IMpU-
pOJIHbIE OOBEKTHI — BELIU. 3eMJI KaK TOBAP — 3TO O0BEKT KYIUIH-NIPOAAKH, YA0-
BJICTBOPSIIONIUI pa3IMYHbIe peaibHble WM TOTEHIHUAJIBHBIE MOTPEOHOCTH U
MMEIOIIUI ONPE/IeJICHHbIE KAYECTBECHHEIE U KOJIMYECTBEHHEIE XapPaKTEPHCTUKH .,
CornacHo Koncturyuun P® 3emist u Apyrue mpupoIHBIE PECYpChl — OCHOBA
YKU3HH U JI€ATEIIbHOCTH HAPOJOB, MPOKUBAIOIINX HA COOTBETCTBYIOIIMX TEPPH-
TOPUSX, U 3TO TOJIO’KEHUE TPEIONpEAeIieT BTOPUYHOCTh HOPM JIH000H OTpaciu
paBa, UX COIMOJYMHEHHOCTh HOpME OoJjiee BBICOKOTO mopsiaka. B cBoro oue-
penb, 0COOBIH KOHCTUTYLIMOHHO-TIPABOBOM CTaTyC MPUPOJHBIX pecypcoB (CT. 9
Konctutynuu P® BritoueHa B 1. 1 «OCHOBBI KOHCTUTYIIMOHHOTO CTPOS»)
OOBSACHSAETCS UX UCKIIOUUTEIBHON 3KOJOTMYECKOM, SKOHOMUYECKOH, COI[UaNIb-
HOM POJIBIO.

2. [lonsiTHe ¥ BUABI Bellen
OnHYUM B3 BOXKHEHIITNX 00BEKTOB T'PAXKIAHCKUX IIpaB SIBIAIOTCS Bemu. Mx

3HAYEHHUE COCTOUT HE TOJILKO B TOM, YTO OHHU SIBJISIFOTCS HAMOOJIee pacipocTpa-
HEHHBIM O0BEKTOM TPKJAHCKUX TPaB, HO U B TOM, YTO IO MMOBOY BEIIEiH BO3-

! Topembikun B. A. Poccuiickuii 3eMenbHBIH PBIHOK | yeOHOE U MPAaKTHYeCKOe MOCO-
oue. M., 1996. C. 5.
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HUKAET MPaBO COOCTBEHHOCTH — OJIHO U3 OCHOBOIOJIAraloluX MpaB y4aCTHUKOB
IPXKIAHCKUX MPaBOOTHOWIEHUW. OqHa BEUlp OT APYroMl OTIMYAETCS CBOMMH
KaueCTBEHHBIMU XapakTepucTukamu. IIpu s3ToM cienyer umeTs B BUAY, YTO
BEIIb — 3TO MPEAMET MAaTepUATIbHOIO MHpPA, MUMEIOLIUKA CBOU ONPEACIICHHBIC
IPaHULIbI, TTO3BOJISIIONIME 000COOUTH €ro OT BCEX MPOYUX OOBEKTOB U, MPEXIE
BCETO, OT IPYTUX BEILEH.

[TonsiTne Bemy kKak 00BEKTa TPakIaHCKUX IMPaB MPHUIILIO K HAM U3 PHUM-
CKoro mpaBa. B puMckoMm mpaBe pa3iauyalid MOHSTHUE BEIIM B Y3KOM CMBICIIC
(kak MaTepuaabHbIM MPEAMET BHEIIHETO MHUPA) U B IIUPOKOM, KOTJa B 3TO MO-
HATHE TaK>K€ BXOAWIHN IOPUIUUYECKUE OTHOLICHHUS U MPaBa.

Crnenyer OTMETUTD, UTO JEUCTBYIONIEE 3aKOHOAATEIhCTBO PD He coxaep-
KUT IOPUANYECKOrO ONpENETICHUs Belld. B OTCYyTCTBHE JIETadbHOTO OINpeaese-
HUS BELIM CYUIECTBYET TEPMHHOJIOTMYECKAs] MyTaHUIA MEXAY BEIlaMU B YH-
CTOM BHJI€ U 00BEKTaMU, UMEIOIUMHU OOIIME MPU3HAKK C BEIllaMH, OJHAKO Ta-
KOBBIMH HE SIBIIIrOIIMMHKCS. HarpumMep, B TEOpUU U MIPAKTUKE BO3HUKAET BOIIPOC
O COOTHOIIICHHH TIOHATHH «TOBap» U «Belb». Tak, B crathe 454 'K P®D, mo-
CBAIIEHHON OOIIMM MOJIOKEHUSIM O KYIUIE-TIPOJiaXKe, TOBOPUTCS, YTO MPOJIaBell
00s13yeTcs epenarh Bellb (ToBap) B COOCTBEHHOCTh MOKymartelnto. Takum oOpa-
30M, B JJAaHHOM CJIy4ae TOBap SIBJISETCS CUHOHMMOM Bemu. OgHAKO TOBapoM
MOXET OBITh HE TOJBKO BElllb, HO U PE3YJIbTaT UHTEIUICKTYyAJIbHOU AesSTEIbHO-
CTH, a TAK)K€ MHOM MPOAYKT (HampuMmep, PUHAHCOBBIN npoaykr). ToBapom mo-
ryT ObITh paboThI U yciuyru. Takum o6pa3zom, TOBapbl — 3TO OOJIEe MUPOKOE TO-
HATHE, YEM BEIIH.

He cneayer cmemuBath MOHATHUS BEIIM W UMYIIECTBA, YTO MHOTAA IPO-
UCXOMUT Ha mpaktuke. [locnenHsisi sBisercss Ooyiee MIMPOKUM TMOHSTHEM H
BKJIFOYAET B ce0s HE TOJBKO BEIIH, HO TAKKE UMYIIECTBEHHBIE TIpaBa U 00s3aH-
HocTu. Tak, cornacHo ct. 1112 I'K P® B cocTaB HacieacTBa BXOJST MpUHAJIE-
JKaBIIIME HACJIENOJATEN0 Ha JEHb OTKPBITUS HACIEIACTBA BEIIM, NHOE UMYIIE-
CTBO, B TOM YHCJI€ UMYIIIECTBEHHBIE MPaBa U 005I3aHHOCTH.

OTtcyTcTBHE 3aKOHOJATENIBHO OMPENIETICHHOTO OOIIETro ONMpe/eICHHs Be-
M (CBOEro pojia 00IIel YacTH) W YETKOTO YKa3aHUs Ha OTJENbHBbIC BUIBI Be-
1€, KOTOpbIE UMEIOT OCOOBIN MPABOBOM PEKUM, BEAECT K TOMY, UTO BOZHUKAIOT
CJIO)KHOCTU C OMPEJICICHUEM TOTO, OTHOCUTCS JIU TOT WUJIM UHOU OOBEKT Ipak-
JIAHCKUX MIPABOOTHOILICHUH K BEIllaM WJIU HET.

OTcyTcTBHE 3aKOHOJIATEIIBHOTO OMPEICICHUs BEId HEU30€KHO MPUBEIIO
K TOSBJICHUIO 1IEJIOTO psifia OMNpEeJeiCHUN BEIM, BBHICKA3aHHBIX YUYECHBIMH-
TEOpPETUKAMU, KOTOPbIE HE COBMAAAIOT JIPYT ¢ ApyroM. CyMMUpPYs BbICKa3aHHbBIC
B3IJISI/Ibl, MOKHO BBIICJIUTH CJIEAYIOIINE IPU3HAKU BEIIIH.

Bemamu B rpakgaHCKOM TTpaBe MPU3HAIOTCS MaTepuaibHbie, (pu3ndeckre
ocsi3aeMble 00BEKThI, UMEIONINE IKOHOMHUYECKYI0 (popmy ToBapa. Mu sSBIISIOT-
Cs Kak NpeAMEThl MaTepUallbHOW M JAYXOBHOW JIESITEILHOCTH 4YEJIOBEKa,
T. €. IPOJIYKTHI (PE3yJIbTAaThl) YEIOBEUECKOTO TPyAa, TaK U MPEIMEThI, CO3aH-
HBIE CAMOM MPUPOAON U UCIIOJIBb3YEMBIE JIFOJbMU B CBOEH KU3HENEATEIBHOCTH,
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T. €. 3eMJIsl, [T0JIE3HbIE MCKOIAaeMble, paCTEHUs U T. . Takum 00pa3oM, BaxKHEH-
M MpU3HAK Bellei, Oyiaromaps KOTOPOMY OHHM U CTaHOBSITCS OOBEKTaMHU
IPKIAHCKUX TIpaB, 3aKJIIOYAETCS B UX BO3MOXKHOCTH YJOBJIETBOPATH T€ WIIU
uHbIe TOTpeOHOCTH Jtoaei. [IpeameTsl, He 00agaroMe MOJE3HBIMU KauecTBa-
MU JIUOO TOJE€3HbIE CBOWCTBA KOTOPBIX €IIE€ HE OTKPBITHI JIOJIbMH, a TaKXKe
MpEAMEThI, HEOCTYMHbBIC JIIOASM Ha JaHHOM 3Tarle pa3BUTHS YEJIOBEUECKOM K-
BWJIN3ALUU (HAIIPUMEP, KOCMUYECKHE TeJa), 00bEKTaMH T'PaKIaHCKO-TTPABOBBIX
OTHOIIIEHUI HE BBICTyNMaroT. VHBIMU cCJIOBaMH, CTaTyC BEIIed MNpUOOpeTaroT
JUIIb MaTepUalibHbIe 0J1ara, moJjie3Hble CBOMCTBA KOTOPBIX OCO3HAHBI M OCBOCHBI
JIIOJIbMU.

Crnenyer nMog4epKHyTh, YTO IOPUINUECKOE TTOHUMAHHE BEIlled HE COBIA-
JaeT ¢ OOBIIEHHBIM MpeAcTaBieHreM O HuX. C IOpUAMYECKOW TOYKH 3pPEHUS
BEIllaMU TPHU3HAIOTCS HE TOJBKO TPAJAMIIMOHHBIE MPEAMETHl ObITa, CPEICTBA
MIPOU3BOJICTBA U T. M., HO U UBbIE CYIIIECTBA (HAIIpUMEp, NUKUE U JOMAIIHUE
JKUBOTHBIE), CJIOKHBIE MaTepHaIbHBbIE OOBEKTHI (HANPUMEpP, MPOMBIILICHHBIE
3JIaHUS. U COOPY>KEHHUSI, KeJIEe3HbIE JOPOTH U T. [I.), Pa3jIMYHbIC BUJbl SHEPTHUU
(HanmpuMmep, TETJIOBOM, JIEKTPUUECKON, aTOMHOM U T. 11.), )KUJKHE U ra3000pas-
HBbIC BelllecTBa (HampuMep, BojAa U ra3 B pe3epByapax, TpyOonpoBoaax  T. II.).
OpnHako XUJKUE U ra3000pa3HbIe BEIIECTBA BHE €MKOCTEH, B KOTOPBIX OHU CO-
JepKaTCsl, HE SABJISIIOTCS BEIAMU.

[TockoJsibKy BeIIM Ba)KHBI JJISI HAC MPEXJE BCETO C TOUKU 3PEHUS TOU
MOJIb3bl, KOTOPYIO OHHU MPUHOCAT YEJIOBEKY, 3aKOHOJATEIb ONEPUPYET TAKUMU
MOHATUSIMU, KaK IUIOMABI, MPOAYKIUS U A0x0Abl. CiaeayeT OTMETUTh, YTO Jie-
rajJbHOTO OINpEEICHUs YKa3aHHBIX TEPMUHOB HET. OJHAKO OOLIECPUHSTHIMU
ABJISIFOTCS CJIEAYIOIINE ONPEICTICHUS.

ITon minomamMu MOHUMAKOTCS MPOAYKTHI OPraHUYECKOrO Pa3BUTHUSL BEIIH,
OTJIEJISIOIIMECS OT Hee B KaueCTBE HOBBIX Belllel 03 CyIIeCTBEHHOTO €€ U3Me-
HEHHUS (MOJIOKO OT KOPOBBI, IIEPCTh OT OBLBI U T. 1., IOl KYCTAPHUKOB U Jie-
PEBBEB, CPE3aHHBIE I[BETHI, MPUILIIOJ CKOTA U T. II.).

[Ipoaykuus — 3TO BCE TO, YTO MOJIYUYEHO B PE3YJbTATE MPOU3BOAUTEIBHO-
ro UCIOJb30BaHUsl BELIU, MPOAYKT MPOU3BOICTBA, XO35UCTBEHHON NIE€ATEIBHO-
ctu coocTBeHHUKA. [IpoayKiinst BO BceX cliydasix, a IJI0Jbl HEPEIKO SIBISIOTCS
OJIHOBPEMEHHO TaKKe U pe3ysibTatoM nepepadotku (ct. 220 'K PD).

TepMuH «10X0IbI» UMEET JIBa 3HAYEHUs. B IMPOKOM CMBICHE MO 10X0-
JlaMUi TIOHMMAIOTCS TUJIOJIBI U JIEHEKHbIE MOCTYIUICHUs. B y3KOM cMBbICHE J10XO0-
JIbl — JICHBI'M WJIM WHBIE MaTepHaIbHbIE IIEHHOCTH, MOJYYEHHE KOTOPBIX 00Y-
CJIOBJICHO HAJIMYMEM 00s3aT€JIbCTBEHHOT'O MPABOOTHOIICHUS. DTO JICHEKHbBIC U
WHBIC TIOCTYIUICHUS OT BEIH, OOYCIIOBJICHHBIC €€ Y4acTHEM B TPakKIaHCKOM
obopote. K moxomaMm OTHOCSITCS, B YaCTHOCTH, apeHIHAS TjIaTa, MPOIEHTHI 10
BKJIay B OaHke U T. 1. Clie/lyeT y4uThIBaTh, 9TO B OTACIBHBIX CIy4asx (Hampu-
Mmep, cT. 305 'K P®) tepmun «10xo1» ynotpebisercs B 601ee MUPOKOM CMBIC-
JIe ¥ OXBaThIBAET COOOM HATYpaIbHBIC MMOCTYIJICHUS OT BEIIH, T. €. TLIOJbI.
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ITockosibKy OHO W3 TTPAaBOMOYMI COOCTBEHHHKA — IMOJB30BAaHUE BEIIHIO
COCTOMT B M3BJICUCHUHM I1OJIE3HBIX CBOMCTB BEIIH BCEMH JIOCTYIHBIMHU CIIOCO0Oa-
MU, BaKHO OINPEIETUTh, KTO K€ MOXXET MOJYUYUTh BBITOAY OT TAaKOTO UCIOJb30-
BaHus. [Ipu 3TOM HamboJiee pacrpoCTpaHEHHBIMU CIIOCOOAMU HCIIOJIb30BaHUS
SBJISIIOTCS TIPUCBOCHUE, TTOTPEOJICHNE WU JajbHEHIIIee BOBJICUEHNE B IpaXK1aH-
CKH 000POT MPOAYKTOB UCIIOIB30BaHUS (TIJI0IOB, IPOIYKITUU U JIOXOJIOB).

Hcnonp3oBaHre BENM MOXKET MPOUCXOIUTH pa3sHbIMH criocobammu. Hc-
MOJIb3YET UMYIIECTBO HAa 3aKOHHOM OCHOBAHUU IMPEXKJE BCETO €ro COOCTBEHHUK.
Kpome Toro, nmpaBoMouue nojb30BaHUSI MOXKET OBITh MEPEIaHO COOCTBEHHUKOM
no gorosopy apenaaropy (ct. 606 'K P®), Hanumaresnto XKuioro moMeuieHus
(ct. 671 T'K PD), ccymonomnygarento (ct. 689 'K PD).

BecpMa 3HaunTenbHBIC M3MEHEHUs ObLIM BHEeCEHBI B ¢T. 136 'K P®. Co-
IJIACHO JAHHOM CTaThe IUIOJBI, IPOAYKIIUS M JTOXO/IbI, TTOJTYYEHHBIC B pe3yJibTa-
T€ UCIIOJb30BaHUA BEIIM HE3aBUCUMO OT TOT'0, KTO €€ MCIIOJb3YyeT, MpUHajie-
’KaT COOCTBEHHUKY BEIIIH, €CJIM MHOE HE MPETyCMOTPEHO 3aKOHOM, HHBIMHU TIpa-
BOBBIMHU aKTaMHM, IOTOBOPOM HJIM HE BBITEKAET U3 CYIECTBA OTHOIIEHUH. B pa-
HEE JICMCTBOBABIICH pPENAKIIMU YKAa3aHHOW CTaTbM, HAIIPOTHUB, UMEHHO JIMIIO,
HCIIOJIB30BaBIIEe MMYIIECTBO HAa 3aKOHHOM OCHOBAHHWH, IO OOIIEMY MpaBUIY
00J1a1ao mpaBOM Ha IUIOJbI, TPOJYKIIUIO U JOXO/bl, IPUHOCUMBIE 3TUM HUMY-
IIECTBOM.

Takum 00pa3oM, 3aKOHOJATENb OTAA] HPUOPUTET COOCTBEHHUKY IIO
CPaBHEHHMIO C TaK HA3bIBAEMBIMU TUTYJIbHBIMH BIIAJICIbIIAMH.

Kpowme toro, BMecTo cimoBa «umymiectBo» B peaakuuu cT. 136 'K PO uc-
MOJIB3YETCS CIOBO «Belmm». Kak yxxe oTMedanoch, MOHATUE «UMYIIIECTBO» SIB-
JseTcst 0oJjiee MIMPOKUM IO OTHOIIEHHWIO K TOHSATHIO «Bemn». B maHHOM ke
Ciydae pedb UJeT UMEHHO O BEIlax.

O6patuMcs K Kinaccudukaruy Bemend. Bemm kak 00beKThl TpakIaHCKUX
IpaB OMpEJCIICHHBIM 00pa3oM KilacCUHUIUPYIOTCsA. PaHee yke TOBOPHIIOCH
0 KJIaccupukanuu 00bEKTOB TPAKITAHCKUX MTPaB Ha OTPAHUYEHHBIE B 000pOTE U
CcBOOOHO oOpamarontuecs. Takas kinaccuukamus MPUMEHHMA B IEPBYIO Ove-
pens K BemaM. COOTBETCTBEHHO, BCE XapaKTEPUCTHKH OTPaHUUYSHHBIX B 000pO-
T€ U CBOOOJIHO OOpalaronmnxcs 00bEKTOB I'PAKJAHCKUX MpaB MPUMEHUMBI U
K BEllaMm.

Onnolt U3 Hanbosee BaXKHBIX KiIacCU(PUKAIMI BelIe sBISETCS JEJeHUE
BEIIECH HA ABWXKUMBIE U HEABMXKUMBIC. ['pakTaHCKHUI KOJAEKC B HOBOM PENAKIINU
TaK)Ke MpeaycMaTpuBaeT Takoe JelieHue Beme. Takum o0pazoM, cOryiacHO
cT. 130 TK P® Bce Bemm nendarcss Ha HEABM)KUMBIE W ABM)KAMBIE. Pazmnune
B IIPABOBOM PEKUME JBIKMUMBIX M HEIBM)KUMBIX BEILECH 3aKIIOYaeTCs B TOM,
410 0(OPMIICHHE TIepeXo/ia MpaB Ha MOCIEAHNE TpeOyeT ToCyJapCTBEHHOU pe-
TUCTPallMU B COOTBETCTBYIOIIUX TOCYJaPCTBEHHBIX OpraHax.

[TonsaTHE HEABUKUMBIX Bellel (HeaBUKUMOCTH) naetcs B cT. 130 'K PO.
CornacHo 1. 1 yka3aHHO# CTaThbM K HEIBUXKMMBIM BelIaM (HEABUKUMOE HUMY-
IIECTBO, HEJIBMX)KMMOCTh) OTHOCSITCSL 36MEJIbHBIE YUaCTKH, YYaCTKU HENP U BCE,
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YTO MPOYHO CBA3AHO C 3€MJIEH, T. €. 0OBEKTHI, epeMelIeHUe KOTOphIX 0e3 He-
COpa3MepHOro yiiepba ux Ha3HaYEHUIO HEBO3MOXKHO, B TOM YHCIIE 3/IaHUS, CO-
OpYKEHHUsI, 00BEKThI HE3aBEPIIICHHOTO CTPOUTENILCTBA.

Takum 00pa3oM, Kak U B JEHCTBYIOIIEM 3aKOHOJATEIbCTBE, OTIIMYUATEIb-
HOM 0COOEHHOCTBIO HEJBUKUMOCTH SIBJIIETCS €€ HEpa3pbIBHAS CBS3b C 3€MIIEH
(mpu 3TOM caMu MO ceOe 3eMeNIbHbIE YYaCTKU TaKK€ pacCMaTpUBAIOTCS B Kaye-
CTB€ HEIBM)XMMOCTH), YTO, B CBOIO OYEPE/b, IPEAINOIATaeT €€ 3HAUUTEIbHYIO
CTOMMOCTh. BHE CBSI3M C 3€MENbHBIMH yYaCTKaMU HEJBUKUMBIE BEIIU TEPSIOT
OOBIYHOE HA3HAYCHHE U, COOTBETCTBEHHO, MOHIKAIOTCS B IieHe. Tak, He pac-
CMaTpUBAIOTCS B KaY€CTBE HEJIBM>KMMOCTH JIEPEBbS, BBIPAILIMBAEMBIE B CIICLIH-
aJbHBIX MUTOMHUKAX, WU AOMa, IPEIHA3HAYECHHbBIEC HA CHOC.

Crnenyer OTMETUTH, YTO B yKazaHHOUW ctaTthe ['K P®D, nomumo TepmuHa
«HEABUKMMBIC BELIN», TAKKE HCIOJIB3YETCS TEPMHUH «HEABWKHMOE HUMYIIIE-
ctBO». IIpencrapnsercs, 4To B JaHHOM cliydyae pedb UJEeT 00 ommoKe, KoTopas
BHOBb NoBTOpsieTcs B ['K P®. Kak u3BecTHO, MOHATHE «MMYIIIECTBO» — 3TO 00-
Jiee MIMPOKOE MOHITUE MO CPABHEHUIO C MOHSATUEM «BEIIN», MTOCKOJIBKY BKIIIO-
yaeT B ce0sl, MOMUMO BeEIlIeH, TakKKe U UMYIIECTBEHHBIE TTpaBa. Y Ka3aHHOE 00-
CTOSITEJILCTBO JA€T OCHOBAHHE HEKOTOPBIM FOPUCTAM YTBEPKIAATh, YTO MOJ ITO-
HATHEM HEABUXKUMOCTHU, ynotpebasieMbiM B cT. 130 'K P®, Heobxoaumo rmo-
HUMATh HEJBW)KUMOE UMYIIECTBO, BKIIIOUAIOIIEE B ceOsl KaK BEIU, TaK U UMY-
IIECTBEHHbIE MPaBa Ha JAaHHbIE Beld. OOBIACHIETCS 3TO CIEIYIOUIUM 00pa3oM.
Hcnonb3oBanue Belled JUIaMu, HE SBISIOMIUMUCS COOCTBEHHUKAMU, BO3MOXK-
HO TOJIbKO TyT€M TWIPEIOCTaBICHUS MM COOCTBEHHHMKOM COOTBETCTBYIOIIUX
BEIHBIX MpaB. M moToMy 00beKTaMu TpakJIaHCKUX NpaB Ha MOJIb30BAaHUE UY-
KMMH BEUIaMU SIBJISIIOTCSI HE BELIM KAaK TAKOBBIE, a JUIIb IIpaBa HA UX UCIOJb-
30BaHUeE.

OnHako HECMOTPS Ha TO, YTO BOMPOC ATOT CTABUIICS JaBHO, HUKAKUE U3-
MEHEHHUS He ObUTM BHECEHBI B yKa3aHHYI0 ctaTtbio 'K PO.

B kayecTtBe OCHOBOITONArarOUIEro IMPU3HAKA HEABUKUMOCTH 3aKOHOZA-
T€JIb OCTABUJI HAJTMYME MPOYHOM CBA3M C 3eMJeh. Mexay TeM NPUMEHEHHUE ITO-
ro MpU3HaKa Ha MPAKTHKE B HACTOSIIEE BPEMSI MOXKET BBI3BaThb 3HAYMUTEIIHLHBIE
TpyaHOCTH. CleayeT UMETh B BUAY, YTO MHOTHE 3/1aHUS U COOPY>KEHHUS B MPHUH-
M€ MOTYT MEPEMENIAThCA C OJHOIO YYacTKa Ha JAPYIrOM, COXPAHSSA HPH ITOM
CBOIO IIEJIOCTHOCTh U Ha3HaueHue (OJHAKO KaK HEIBMXKMMOE HMMYIIECTBO OHU
MOTYT OBITh KBaTU(UIIMPOBAHBI TOJIHKO B TOM Cydae, €Cclii HepaspbiBHas (u-
3U4YecKasi CBsI3b C 3eMJICH BO3HHMKHET 3aHOBO). Hampumep, nepeBsHHBIE T0Ma
(cpyOBbl) B CEIbCKOM MECTHOCTH JOBOJBHO YACTO MEPEHOCST C OJHOTO MECTa Ha
npyroe B pa3zobpanHoMm Buje. [Ipu 3TOM HYXKHO OTMETHTh, YTO COBPEMEHHBIE
TEXHOJIOTUH TMO3BOJISIOT MIEPEMECTUTh C MECTa Ha MECTO JIFOObIE 3/IaHUS WU CO-
OpyKeHusl 6e3 MPUUMHEHHS CEPbE3HOTO yuIepoa.

Kak m panee, xpurepun NpOYHOU CBSI3M C 3€EMJIEM M HECOPA3MEPHOTO
yiepOa 3aKOHOIATENbHO HE YCTAHOBJIEHBI. TO OYyJET BbI3bIBATH OIMpPEIEICHHBIC
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CJIIO)KHOCTH, MOCKOJIbKY, UCXO/Il U3 (POPMATBHOTO TOJIKOBAHUSI ATUX KPUTEPHUEB,
K HEIBIKMMOCTH MOXHO OTHECTH Takue OOBEKTHI, KaK 3a00pbl, CKAMEUKU U
T. 1. COOTBETCTBEHHO, MpaBa HAa HUX JOJHKHBI OBITH 3apPErHMCTPUPOBAHBI, UTO
MOXXET BBI3BATh TEXHUYECKUE TPYTHOCTH.

B otnuuue ot panee onyonukoBanHoro npoekra 'K PO, B ct. 130 'K PO
HE BBIJICIISIIOTCSA B KQUECTBE CAMOCTOSATENIbHBIX O0OBEKTOB IPaXAaHCKUX IpaB Ta-
KHE BHJbl HEIBUKUMOIO HMMYIIECTBA, KaK >KUJIbIE M HEXKWIbIC MOMEIICHHUS.
He naHo u 6a30Bo€ MOHATHE TOMEIICHUSI.

B neicTByrOmmx mpaBOBBIX AKTax JIErajJbHOE OINPEICICHUE MOMEIICHUS
COIECPKHUTCA B CIEAYIOIIMX MPABOBbIX akTax. Tak, denepanbHbiil 3ak0H PD ot
30 nexadpst 2009 r. No 384-D3 «TexHudyeckuit periiaMeHT 0 OE30MaCHOCTH 3/1a-
HUI M COOPYXKEHHUit»! ompenenseT noMenenne Kak 4acTh o0beMa 3[0aHus UK
COOPYKEHHSI, UMEIOIIYIO OIPEIEICHHOEC HAa3HAYCHUE M OTPAaHUUYEHHYIO CTPOU-
TEJIbHBIMHU KOHCTPYKIUSMU (CT. 2).

[IpuHaAIEeXKHOCTh K HEABMKUMOCTH KWJIBIX MOMEIIEHUN YCTaHOBIICHA
B XXunnmaoM xonekce PO? (B8 'K P® 0 xuibiX MOMENIEHUAX KaK pa3HOBUIHO-
CTH HEJBKMMOI'O MMYLIECTBA HE yromMuHaeTcs). Kummuaelii kogeke PO (m. 2
cT. 15) onpenenser xujioe MOMEIIEHUE KaKk U30JIMPOBAHHOE MOMEIIEHHUE, KOTO-
poe SIBISETCS HEABWKUMBIM UMYIIECTBOM U MPUTOAHO JJISI TOCTOSTHHOTO TPO-
JKUBAHUSI TpaxjaH (OTBEYACT YCTAHOBJICHHBIM CAaHUTAPHBIM U TEXHUUYECKUM
MpaBUJiaM U HOpMaM, UHBIM TPEOOBaHUSIM 3aKOHOATEIIHCTBA).

Uto KacaeTcsi HEXWIbIX MOMEIICHUH, TO B KaY€CTBE CaMOCTOSTEIbHOMN
Pa3HOBUIHOCTH HEIBHXXUMOTO uMytiecTtBa oHU B 'K PD panee takxke He ymo-
MUHAQJIUCh. MeXy TEM Y HUX IPUCYTCTBYET BaXKHEUIINI MPU3HAK HEIBUKUMO-
ro UMYIIECTBAa — MPOYHas CBA3b C 3eMJIEN (XOTs Takasl CBSI3b OCYILECTBISETCS
HE MPSMO, & ONIOCPENOBAHHO — YEPE3 3MAHUS U COOPYKEHUS).

3aKkoHOJATENb COXPAHUJI PAaHEE JICHCTBOBABILEE MOJIOKEHUE O TOM, YTO
K YHCITy HEJIBXKMMBIX Bl OTHOCSITCS OOBEKTHl HE3ABEPIIICHHOTO CTPOUTENh-
ctBa. JlerasbHoro omnpeaeneHuss OObEKTa HE3aBEPIIEHHOTO CTPOUTEILCTBA
Ha ypoBHE 3akoHa HeT. [1o cMBICIIOBOMY 3HAUEHUIO ATOTO CJI0BA PEYb MOXKET UJI-
T O 3aBEPUIAIOIINX CTAAUSIX CTPOUTENHCTBA, KOTJA YK€ BBIMIOJHEHA OCHOBHAS
4acTh pabOT MO 0OBEKTY CTPOUTEIILCTRA.

Crnenyer OTMETUTh, YTO BOMPOC 00 OTHECEHUU OOBEKTOB HE3aBEPIIICHHO-
ro CTPOUTEIHCTBA K HEABUKUMOCTH B T€UEHUE JIJIUTEILHOIO BPEMEHU SIBIISLIICA
JTMCKYCCUOHHBIM. B HaydHOW JuTEeparype BHICKAa3bIBAJIOCH MHEHHE, YTO OOBEKT
HE3aBEPIIICHHOTO CTPOUTENILCTBA HU B KOGM MEpPe HE MOXKET CUUTATHCA OOBEK-
TOM HEABUKUMOCTH, MOCKOJIBKY «JI0 peructpanuu B nopsake cT. 219 I'K PO

! Texanuecknii pernaMeHT 0 GE30MACHOCTH 3[aHMI M COOPYXKEHHi : (eepanbHbIi
3akoH P® ot 30 nmexadbpst 2009 r. Ne 384-®d3 // CobOpanue 3akoHOmaTenbcTBa Poccuiickoit
®enepannn. 2010. Ne 1. Cr. 5.

2 Kumnmaeiit komeke Poccuiickoit ®enepannu ot 29 nexadbps 2004 r. Ne 188-D3 //
Cobpanne 3akoHomarenbeTBa Poccuiickoit @eneparmm. 2005. Ne 1 (wacts ). Cr. 14.
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000 0OBEKT HE MOXKET CUMTATHLCH HEBUKUMOCTBION . AHAJIOTMYHBIE B3IIISIbI
BbickaszbiBall U K. . CKJIOBCKUMNA, KOTOPBINA, OJHAKO, PACIIMPUI ITOT MOIXOM U
yKazall, 4YT0 «OOBEKT CTPOUTEIHCTBA MOXKET CUMTATHCSA €AMHBIM UMYIIECTBEH-
HBIM KOMIUIEKCOM, BKJIFOUAIOIIMM HE TOJBKO CTPOMTENIbHBIE MaTrepualbl, HO H
CTOMMOCTB 3aTpaT Ha MOHTAX M IIPOYEE»?,

B Hacrosiiiee BpeMs 3Ta IUCKycCUs yTpaTuia MPaKTHYECKUH CMBICI, I10-
ckonbKy Denepanbhbiii 3akoH PO ot 30 nexadps 2004 r. Ne 213-P3 «O BHece-
HUW U3MEHEHUM B 4acTh nepByro ['paxnanckoro konekca Poccuiickont @enepa-
mi»° B 1. 1 cr. 130 K P® 6butn BHeceHBI M3MEHEHHS, COIIACHO KOTOPBIM
00BEKTHI HE3aBEPIICHHOTO CTPOUTEIHCTBA ObLIIM BKIIIOYEHBI B MEPEUCHb HEJIBU-
JKUMBIX BeEIllEH.

OTtnenbHbIE BHUJIBI HEABUKMUMOTO HMMYIIECTBA MMEIOT CTAaTyCc OOBEKTOB
KyJIbTypHOrOo Haciemusa. Tak, ®enepanbHblii 3akoH PD ot 25 wutons 2002 .
Ne 73-03 «O06 00beKkTax KyJIbTypHOTO Hacneaus (MaMATHUKaX UCTOPUU U KYJb-
Typbl) HaponoB Poccuiickoii Menepaunm»”’ B ¢T. 3 roBOpUT 06 0OBEKTAX Kyllb-
TypHoro Hacienusa. ComIacHO YKa3aHHOM CTarbe K OOBEKTaM KYJIBTYpHOTO
Hacienus (MaMsTHUKAM HCTOPHM U KyJAbTypbl) HapoaoB PD (nmanee — oOBbEKThI
KyJBTYPHOTO Hacjenus) B LessiX HacTosmero denepanbHOro 3aKOHAa OTHOCATCS
OOBEKTHhl HEJBHXKMMOTO HUMYIIECTBA (BKJIIOYass OOBEKTHI apXEOJOTrHYeCKOro
HacJe[IUsl) CO CBSI3aHHBIMU C HUMHU IPOU3BEICHUSIMU >XKUBOIUCU, CKYJIBITYPHI,
JIEKOPATUBHO-TIPUKIIATHOTO UCKYCCTBA, OOBEKTaMU HAyKU M TEXHUKH U WHBIMU
peIMETaMH MaTepUalbHON KyJIbTYphl, BOSHUKILNE B PE3YIbTaTe HCTOPUUECKUX
COOBITUH, MPEACTABIAIONINE COOON LIEHHOCTh C TOUKU 3PEHUSI UICTOPHUHU, apXeo-
JIOTUH, aPXUTEKTYPbI, TPAJOCTPOUTENBCTBA, HCKYCCTBA, HAYKH U TEXHUKH, ICTE-
THUKHW, 3THOJOTUUA WM AHTPOIOJIOTHUH, COLUUAIBHOW KYJIBTYPHl U SIBISIOMIUECS
CBUJIETEILCTBOM JMOX W IMBWIM3AIUN, MOMAJIMHHBIMU UCTOYHUKAMHU WH(MOpMa-
AU O 3apOXKICHUU U PA3BUTUU KYJIBTYpPBI.

Jlns TomoOHBIX 0OBEKTOB YCTAHOBIICH OCOOBIN MPABOBOM PEKUM, IICITBIO
KOTOPOTO SIBJISIETCA COXpaHEHUE MOJOOHBIX 0OBEKTOB B MAKCUMAJIBLHOU Mepe.

[ToHsiTHiEe M BUIBI TPAHCTIOPTHBIX CPEJICTB, pACCMATPUBAEMbIX B Kau€CTBE
HEJABMKUMOCTH, PACKPBIBAIOTCS B COOTBETCTBYIOLIMX TPAHCIIOPTHBIX YCTaBax W
KOJIeKCax. B TpaHCIOPTHBIX yCTaBax M KOJEKCaX TaKKe yKa3bIBA€TCs, HA KaKHe
TPAHCIOPTHBIE CPEJCTBA PETUCTPUPYIOTCS MpaBa, U yCTAHABIMBAETCS MOPSIOK
UX PETUCTPALIUH.

! Cyxanos E. A. IIpuoGperenue u Tpekpalienye npapa co6CTBEHHOCTH // X03HCTBO
u npaso. 1998. Ne 6. C. 27.

2 Cknopekuit K. M. Kpanudukarnus OTHOIIEHMH MO 3aCTpoiike M MpaBa Ha OOBEKT
CTPOUTENIbCTBA B cyeOHON mpakTHKe // Xo3siicTBo u npaBo. 1997. Ne 10. C. 46.

% O BHecennu u3MeHeHH B yacTh mepBylo ['pakaaHcKoro Koaekca Poccuiickoit ®e-
neparuu : denepanbabiii 3akoH PO ot 30 mekabpst 2004 r. Ne 213-D3. loctym U3 crpas.-
npaBoBoi cucteMsl «KoHcynpTanTIIrocy.

4 06 06BeKTax KyIbTypHOTO Hacuenus (MaMSATHHKAX HCTOPHH M KyJbTYpHI) HAPOIOB
Poccuiickoit ®@eneparun : Gpenepanbubiii 3akoH PO ot 25 ntons 2002 r. Ne 73-03 // Cobpa-
Hue 3akoHoarenbcTBa Poccuiickoit @epeparuu. 2002, Ne 26. Cr. 2519.
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Tak, oIHUM U3 BUIOB HEIBUKUMOCTH B CHILY 3aKOHA SIBISIFOTCS MOPCKHUE
cyna. Konekc toproBoro moperuiaBanus P® omnpenenser MOPCKOE CyqHO Kak
«CaMOXOJTHO€ WJIM HECAMOXOIHOE IUIABYYEE COOPYKEHHUE, MCIOJIb3yeMOE s
MePEBO3KU U UHBIX Ienei» (CT. 7).

B panee onyb6nukoBanHoM mnpoekte 'K PD onu Oonee He paccmarpuBa-
JIMCh B KQU€CTBE HEABMKMMOCTH, OJIHAKO 3aKOHOJATENIb YCTAHOBWJI, YTO K HUM
MIPUMEHSAIOTCS IPAaBWJIA O HEJBMXKMMBIX BEIIAX, €CJIM UHOE HE YCTAHOBJIEHO 3a-
KOHOM U HE BBITEKAET U3 CYIIECTBA YKa3aHHBIX OOBEKTOB IPaXJaHCKUX IPaB.
Takast popmynupoBKa sBIseTCS O0ee TOYHOM, MOCKOIBKY CIIOKHO Ha3bIBaTh
HEJBJKMMOCTBIO BEIU, KOTOPhIE MO CBOEH (DU3UYECKOM MPUPOJE SBIISIIOTCA
TBIKAMBIMU. OHAKO 3aKOHOJATENb 0e3 OOBSICHEHHsI MPUYUH HE CTajl MCHSTH
3aKOHOJATENIBCTBO U MO-TIPEKHEMY pACCMATPUBAET UX B KQUECTBE HEJIBUKUMBIX
BellCH.

Cormacuo n. 2 ct. 130 I'K P® Benu, He oTHOCAIIMECS K HEABHKMMOCTH,
BKJIIOYAs ICHbIU U IIEHHBIE OymMaru, Mpu3HaIOTCs IBMKHUMBIM UMYIIIeCTBOM. Pe-
TUCTpalMsl IPaB Ha JBUKUMBIE BEITU HE TPEOyeTCs, KPOME CIIy4aeB, YKa3aHHBIX
B 3aKoHE. B mocienneM ciyyae pedb HAET O PEerucTpaivu, He0OXOAUMOCTh KO-
TOpo¥ 00yclioBJIeHa MyOIMYHBIMU HHTEpecamMu. B kauecTBe mpumepa MOMKHO
MIPUBECTHU PETUCTPALIUIO MPAB HA OPYKHUE, TPAHCIIOPTHBIE CPEJICTBA U JP.

IOpunnueckoe 3HaueHHe NENCHUS BEUIECH HA JIBMKUMBIE U HEIBUKHUMBbIC
COCTOUT B TOM, YTO MPaBa HA HEABMKUMOCTbD MOJJIEAKAT TOCYHaPCTBEHHOW PETH-
ctpaumu. B vactHoctH, B coorBeTcTBUU €O CT. 131 ['K P® peructpaunu noze-
JKaT CJIENYIONINE MpaBa: MpaBO COOCTBEHHOCTH, X035 IMCTBEHHOTO BEACHUS, TIpa-
BO OIEPATHBHOIO YIPABJICHUS, NPABO MOXXU3HEHHOTO HACIEAYEMOIO BIIAJICHUSA,
MIPaBO MOCTOSIHHOTO IOJb30BAHUS, UIIOTEKA, CEPBUTYTHI, & TAKKE MHbBIC ITpaBa
B cllyyasXx, npenycMotrpeHHbIx ' K PO u nnbiMu 3akoHamu.

B I'K P® nosBuiiace HOBasi pa3HOBUIHOCTh HEJABUKUMBIX BELICH — €lIH-
HbI HeABMXXKUMBIA KomIuieke. Kak crnenyet u3 cr. 133 'K P®, HenBuxumoil Be-
b0, YYaCTBYIOIIEH B 000pOTE KaK €IUHBIA OOBEKT, MOXKET SBISITHCS CIMHBIN
HEJBUKUMBIN KOMITJIEKC — COBOKYITHOCTh OOBEIMHEHHBIX €IMHBIM Ha3HAUCHUEM
3IaHUM, COOPYKEHUN M MHBIX BEIEH, HEPA3PBIBHO CBSI3aHHBIX (DU3UYECKH HIIU
TEXHOJIOTUYECKH, B TOM YHCJI€ JTUHEUHBIX OOBEKTOB (KeJIE3HbIC JOPOTH, JTUHUU
AIIEKTpONEpeiad, TPYOOTIPOBOLI U JIP.), TUOO PACHOOKEHHBIX HA OJTHOM 3e-
MEJIbHOM YYacCTKe, €CJiMi B EMMHOM TOCYyIapCTBEHHOM PEECTpE MpaB HA HEIBU-
YKMMOE€ UMYIIECTBO 3apErUCTPUPOBAHO MPABO COOCTBEHHOCTH Ha COBOKYITHOCTD
yKa3aHHBIX OOBEKTOB B IIEJIOM KaK OJHY HEABWXKUMYIO Bellb. K eauHbIM He-
JIBUKMMBIM KOMILJIEKCAM MPUMEHSIOTCS TTpaBuiia O HEACIMMBIX Belllax.

TaxuMm 006pazom, 3aKOHOJATEITb BBIJCIII JBA BAXKHBIX MOMEHTA:

1. Equnbiit HEIBMKUMBIH KOMILIEKC — 3TO 0c00asi pa3HOBUIHOCTh HEIABH-
KUMOTO MMYILECTBA, 11 KOTOPOU MPEAYCMOTPEHO CIEMAIIBHOE TPABOBOE pe-
T'YIHUPOBAHUE.

2. Takue KOMIUIEKCHI OTHOCSITCSI K HEJEIMMbBIM BEIllaM, U, COOTBETCTBEH-
HO, K HUM MPUMEHSIOTCS TPaBUJIa O HEACIUMBIX BEIAX.
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Kpowme Toro, ciieayer ynoMsiHyTh O JIMHEHHBIX (IIPOTSKEHHBIX) OOBEKTAX,
CBSI3aHHBIX HE C KOHKPETHBIM 3€MENbHBIM YYacTKOM, a C PSIOM 3€MeIbHBIX
Y4aCTKOB Ha TEPPUTOPUM OJHOTO HJIM HECKOJIBKUX TOCYAapCTB, — TPAHCHAIIUO-
HaJbHBIX JIMHUSAX dJIEKTporepenad, TpyoonpoBoaax, METPONOIUTeHaX, aBToMa-
TUCTPAJIAX, JKEJIE3HBIX I0pOorax U T. 1I.

BBenenue ykazaHHOTO 00BbeKTa MOTPEOyeT U3MEHEHUS 1IEJIOT0 psIa 3aKo-
HOJIATENIbHBIX aKTOB. Peub ujer mpexae Bcero 00 M3MEHEHUSX, KOTOpble HEOO-
XOAUMO BHECTHU B CUCTEMY TOCYIapCTBEHHOW PETUCTpALUM IMPaB Ha HEJBHXU-
MOCTb.

TepMUH «TIPEaNPUSATHE» HUCIONB3YETCS B COBPEMEHHOM TIPAXKIaHCKOM
npaBe Poccuu mpuMeHUTETBHO Kak K CyObeKTaM, Tak U 00beKTaMm mpaBa. Tak,
['K P® npusHaeT oJHUM U3 BUJIOB IOPUIMYECKUX JIUI TOCY/IapCTBEHHBIE, MyHH-
IUITAJIbHBIC YHUTAPHBIC, a TakKe KazeHHbIe peanpusatus (cT. 113-115). B atom
Clly4yae MpeAnpUsTAE — JIUIIb OJWH U3 3JIEMEHTOB HAMMEHOBAHUSI COOTBETCTBY-
01N OpraHU3aIMOHHO-TIPABOBON (DOPMBI FOPUTUYECKUX JIHII.

OMHOBPEMEHHO TOT K€ TEPMHUH MPUMEHSETCS JIsi 0003HAYEHUS Ompe/e-
JIEHHOTO 00beKTa mpaBa. MIMEHHO B ATOM 3HAYEHUU PEUb UIET O MPEAIPUITHH
BcT. 132 'K P®. B nmocnenHem ciydae NpeanpUsTHE PacCMaTpPUBAETCS Kak
0COOBII1 BUJ HEABMKUMOCTH (MMYILECTBEHHBIN KOMIUIEKC), AJII KOTOPOH ycTa-
HOBJIEH 0COOBIN MTPaBOBOM PEXKUM, CBSI3aHHBIN, B YaCTHOCTH, C YAOCTOBEPEHUEM
COCTaBa MPEANPUATUS, €T0 Mepeaadeii, 00ecredeHueM MMpaB KPeIUTOPOB U T. [I.
B cocTtaB mpenmnpusitusi BXOASAT BCE BUIbI UMYIIECTBA, MPEIHA3HAYCHHBIC JIS
€ro JIeSITEILHOCTH, BKIIOUas 3eMEIbHbIE YYaCTKH, 3/1aHUs, COOPYKEHUsI, THBEH-
Tapb, ChIpbEe, MPOAYKIIUIO, MPABO TPEOOBAHUS, JOJITH, a TAKXKE MpaBa Ha 0003Ha-
YeHUE, WHIUBUYAU3UPYIOIIUE NPEANPUSTHE, €T0 TPOAYKIUIO, padOThl U
ycnyru (hUpMEHHOE HaMMEHOBAaHHE, TOBapHBIC 3HAKH, 3HAKH OOCITYKHBaHUS),
JIpyrue uckiatounTenbHble npasa (cT. 132 'K PO).

Takum 00pazom, 0ObEKTHI, 00pa3yIOIIUE MPEANPUITUE KAaK UMYIIIECTBEH-
HBII KOMIUIEKC, MOKHO Pa3JeIuTh Ha TPU TPYIIIIbL:

1. JIBmkuMbIE W HENBM)KMMbBIC BEIM, MPEAHA3HAYCHHBIC I OCYIIECTB-
JICHUS NIESITENbHOCTU MPEANPUITUS. DTO 3[IaHUS, COOPYKEHUS, ChIPhE, CBIPhHE,
MIPUTOTOBJICHHOE K MepepadoTKe, MpeIHa3HAYCHHBIE K COBITY TOBApHI U T. .

2. UmyiiecTBEHHBIC TIpaBa U 00S3aHHOCTU MPEANPUSITHS, BKIIIOUas MpaBa
Ha Oe3HaJIMYHbBIC JICHEKHbBIEC CPEICTRA.

3. UckmountenpHbIe MpaBa (MpaBo HAa OOBEKTHl MHTEIIEKTYyadbHOU COO-
CTBEHHOCTH, Ha (PUPMY, TOBAPHBII 3HAK).

TpaauMOHHON TaKKe SBISICTCS KiacCUUKalUs Belled Ha JCIUMbIC U
Heaenumbie. CrenyeT MMeTh B BUIY, YTO pe4b HUJIET HE O (PU3NUYECKON HEBO3-
MO>XHOCTH Pa3AeNIUTh Ty WA UHYIO Belllb (IIOCKOJIBKY HE CYIIIECTBYET BEIEH,
KOTOPBIE HEBO3MOXKHO ObLTO OBl pa3nenuTh GU3HUECKH), a O FOPUIUIECKOM, KO-
rJa JeJI€HUE BEIlN Ha ONPEICIECHHbBIC YaCTH BJICYET IOPUIUUECKUE TTOCIIECICTBUSI.
[Ipr 5TOM MOXHO TOBOPUT O €CTECTBEHHOW, JOTOBOPHOW M 3aKOHHOW HEJEIIH-
MOCTH BEIIH.
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CyiiecTBeHHBIM H3MeHeHUusiM nojsepriack cr. 133 'K P®, kortopas
Ha3biBaeTca «Henenumele Bemn». OHU ONPENENAIOTCA KaK BEIIU, pa3ea KOTo-
PBIX B HATYpE HEBO3MOXKEH 0€3 pa3pylIeHUsl, MOBPEKACHUS BEIIU UM U3MEHE-
HUS MX HA3HAYEHHUS M KOTOPbIE BBICTYIMAIOT B 000OpOTE KaK €AUHBIA OOBEKT
BEILIHBIX IpaB. [Ipy 3TOM OHU SBISAIOTCS HENEIUMBIMH BEIIAMHU U B TOM CITydae,
€cJIM OHM UMeroT coctaBHble yacTu (1. 1 cr. 133 'K P®). B panee nelictBoBaB-
med pepakiuuu ['K PO Hemenmnmoil mnpu3HaBaiach BeEllb, pa3feia KOTOPOU
B HaType HEBO3MOXKEH 0€3 U3MEHEHUS €€ Ha3HAUCHMUS.

[Tox Ha3HA4YeHWEM BEIIM HEOOXOIUMO MOHUMATH OOBIYHOE XO3SHCTBEH-
HOE Ha3HAYECHMUE TOW WJIM MHOMU Henennmou Bem. [Ipumepamu HeaenumbIx Be-
1ieH SBJIAIOTCA TPAHCIIOPTHBIE CPENICTBA, MPEAMETHI OJICKbI U T. A. Kak BepHO
ormeuaerca B [loctanoBnenun Ilpesmanyma Beiciiero ApOutpaxnoro Cyna
P® ot 5 anpeins 2005 r. Ne 15318/04%, «TIIPU3HAHUE BEIIM HEIECIMMOM BJICYET 3a
co0O0l ompeneNieHHbIE MPaBOBbIC IMOCIEICTBUS — YacTh €€ HE MOXET OBITh
MPEAMETOM CAMOCTOATENIbHBIX IPAXXIAHCKUX MpaBy. HenennmocTs BEl MOKET
OCHOBBIBATHCSI HA €€ €CTECTBEHHOM, 3aKOHHOM U JJOTOBOPHOM HENIEIMMOCTH, MO-
ATOMY B JOKTPHUHE BBIJECISAIOT 3TH BUIbI HEIEIIMMOCTH COOTBETCTBEHHO.

['K PO P® He ycraHaBiuBaeT KaKUX-JIMOO OTpaHUYEHUU IMPHU MPOJAKE
HEJICTUMBIX BEIIEH M0 YacTsM, JOMYyCKas BO3MOXHOCTh MPOJaXH, HAIPUMED,
JeTaneil aBTOMOOMIIS, TEJIEBU30pa U T. M. KaK 3alacHbIX 4acTeil, KOTrJa B CHITY
Pa3JIMUHBIX MPUYUH HEACIMMbBIC BEIIU HE MOTYT MCIOJb30BaThCA MO Ha3Haye-
HUo. OIHAKO MPU ATOM YETKO JOJKHO OBITh OTOBOPEHO, UYTO HEJAEINMasi Belllb
MPOJAETCS KAaK 3aIIaCHBIE YACTH.

B nynkre 3 ct. 133 'K P® ycraHoBieHo oO1iiee npaBuiio, COrIacHO KO-
TOPOMY B3bICKAaHHE MOXKET ObITh OOpaIlleHO Ha HEJIETUMYIO BEllb TOJbKO B Iie-
JIOM, a HE Ha OTIeNbHble €€ yacTu. OIHAKO 3Ta HOpMa HOCUT AUCIO3UTUBHBIN
XapakTep, U 3aKOHOM WJIM CYJCOHBIM aKTOM MOXKET ObITh YCTAaHOBJIEHA BO3MOXK-
HOCTh BBIJICTIEHUSI U3 BEIU €€ COCTABHOM YaCTH, B TOM YHUCJE B LIEMSAX NPOAAXKH
€€ OTIEIbHO.

Ocoboe BHUMaHUE 3aKOHOJATENb YACISIET CUTyaIusIM, KOT/1a Ha Heleu-
MYIO BeIllb BO3HUKJIO TIPaBo OOIIEH J0JICBOM COOCTBEHHOCTH. B Takux ciydasx
npuUMeHsoTCs Kak npasuia 1. 16 'K PO, nocssienHoi o61mieit 1oaeBoi coo-
CTBEHHOCTH, TaK U nmojokeHus ct. 1168 'K PO.

Bemu moryt kinaccuuuupoBaThCs Kak NpOCThie U ciioxHbIe. [locnennue
COCTOSIT U3 Pa3IMYHBIX YacCTEH, HO 00pa3yloT €IMHOE LEJ0€ U UCTIOIb3YIOTCS 110
oOl11ieMy Ha3HAYEHUIO (HampuMep, OMOJIMOTEeKa UIH KOJUICKIIUSI MOHET).

HexoTopbie uamenenus 0vutn BHeceHbI B cT. 134 'K P®, kotopas Bbije-
JSIeT clokHbIe Beld. HoBast pepakuys yka3aHHON CTaThbU ONPENIEISET CIOKHBIE
BEIIIM KaK Pa3IMYHBIC BEIIH, COCTUHEHHBIC TaKUM 00pa3oM, KOTOPBIN TPEaro-
JlaraeT MX HUCIOJIb30BaHUE MO 00IeMy Ha3Ha4YCHHIO (CiI0XHast Bemlb). [Ipu aTom

! Mocranosnenue Mpesuanyma Bricero Apoutpaxknoro Cyaa P ot 5 anpens 2005 T.
Ne 15318/04 // Bectuuk Briciiero Apourpaxuoro Cyna Poccuiickoit demepartun. 2005. Ne 7.
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JEWCTBUE CIIEIIKHU, COBEPIIEHHOM IO MOBOY CIOKHOW BEILIHU, PACIIPOCTPAHAETCS
Ha BCE BXOJAILIME B HEE BEILH, IOCKOJIBKY YCIOBUSIMH CAEIKHA HE MPETyCMOTpE-
HO MHOE.

MOXHO BBLAECIHUTH CIEAYIOIINE TPU3HAKU CIIOKHBIX BEIICH:

— UMEIOT HMHJIWBUAYAIbHO-ONPEICISAIONINE TPU3HAKH, IO3BOJIIOLIUE
UICHTU(DUIIIPOBATH UX CPEAU MOJOOHBIX 0OHEKTOB;

— OT/ICJIbHBIE BEIIU, COCTABIAIONIUE CIOXHYIO BElllb, UCIOJIB3YIOTCS IO
€MHOMY Ha3HAUYEHUIO M 00pa3yloT €UHOE 11eJIoe (BaXKHBIA MPU3HAK CIIOKHOM
BEIIIU — €€ L[EJOCTHOCTh, MOJ] KOTOPOH MOHUMAETCSI BOSHUKHOBEHHUE Y CIOKHOU
BEIIIM KAYeCTB, HE MPUCYIIIUX B MOJHOW MEpE €€ KOMIIOHEHTaM, 4TO JIeJIaeT €e
CaMOCTOSITENTbHBIM 00BEKTOM TPaBa);

— OTZEJIbHBIE BEIIM MOTYT TAaK)KE€ HMCIOJIb30BATHCS CAMOCTOSITEIIBHO IIO
TOMY K€ Ha3HAYEHUIO, YTO U B COCTABE CIIOKHOM BEIIH, U IIPU 3TOM HE BBINOJ-
HATHh NPUMEHUTEIBHO K HEW pOJIb TPUHAJIC)KHOCTH.

Takue BemM BBICTYMAIOT, KaK IMPaBUIIO, B KAa4eCTBE €IMHOTO OOBEKTa
OTIPEJICTICHHOTO 00s3aTeNIbcTBa (HampuMep, KyIUIu-TIPOJaxku), OJHAKO OHU MO-
I'YT OTUYKJIaThCSl ¥ TIO OTJIEIIbHOCTH.

CymiecTByeT TakKe JIEJICHHE BEIEW Ha TJIABHYKO BEIlb U MPUHAIJICHK-
HOCTh. OO »TOM, B 4aCTHOCTH, ToBoputcs B cT. 135 'K PD, koTopasi ocranach
0e3 U3BMEHEHMUIA.

CornacHo yka3aHHOU CTaThe Belllb, IPeHA3HAUCHHAS JIJI1 0OCTYKUBaHUS
JPYrOii, TIaBHOM BEIIM M CBSI3aHHAs ¢ HEl OOUIMM Ha3HAaueHueM (IIpUHAMJICHK-
HOCTB), CJIEAYyeT Cyab0e IJIaBHOW BEIIU, €CIIM JOTOBOPOM HE MPEAyCMOTPEHO
nHoe. CyTh 3TOTO JIEJICHUS] COCTOUT B TOM, 4YTO OOIIee XO3sIIICTBEHHOE Ha3Hayue-
HUE JIBYX WJIM HECKOJBKUX BEHICH MOXET CBS3bIBATH UX TaKUM 00pa3oM, 4TO
3HAYMMOCTh KaXKJIOW SIBJISIETCSI HEOJMHAKOBOM: OJHA SIBIIAETCS 3aBUCUMOM OT
JPYrol U HE MOKET CYIIECTBOBATh CaMOCTOSITENIbHO, TOT/IA KAaK JIPyrask UMEET
CaMOCTOSITEJIbHOE 3HAUYCHUE.

Bemu, Mexay KOTOpPBIMH CYIIECTBYET MOJOOHOTO pojia CBsI3b, HA3bIBaA-
IOTCSl TJIaBHOM BEUIBIO M MPUHAJIEKHOCTHIO. JTO 3HAYUT, YTO MPHU MPOAAXKE
npUiecoca B BUJAE MPUHAMIEKHOCTU JIOJKHBI MEPENABATHCS JOMOJHUTEIbHbBIC
CIeLUAJIbHBIC TPUCTIOCOOJICHHSI K HEMY, €CJIM B JOTOBOPE HE yKa3aHO, YTO IPOo-
Ja€TCsl OJIMH TOJIBKO MBLIECOC.

Bomnpoc o ToM, kakasi Bellb SBISETCS TJIABHOM, a Kakas — MPUHAJJICKHO-
CThIO, HE BCErJa pelaeTcs OJHO3HAuyHO. Tak, mo o0ueMy mpaBuily, KapTHHA
(X0JICT) ¢ OmpeneIeHHBIM U300paKEHUEM SIBJISICTCS TJIaBHOW BEIbIO MO OTHO-
IICHUIO K paMe, B KOTOPOM HaxoAWTCs 3Ta kapTuHa. OHAKO BO3MOXKHBI CUTYa-
IIMU, KOTJIa CTOMMOCTh paMbl OYJET MPEBBINIATh CTOMMOCTh CaMOW KapTHUHBI.
COOTBETCTBEHHO, B 3TOM CIIy4ae pamMa MOXKET ObITh MPEAMETOM OTIEIhHBIX
CHEJOK.

Kpome kmaccudukanuii Beriei, NpsMo MPEeayCMOTPEHHBIX B 3aKOHOJIA-
TENIbCTBE, CYIIECTBYIOT U JPYrye BUbI AeieHUs Benlel. Tak, Bl MOXKHO pas-
JIEUTH Ha MOTPeOIIsieMble U HEMOTPeOIsIeMbIe.
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Takoe AeneHre OCHOBAHO HAa TOM, YTO K MOTPEOIISIEMBbIM OTHOCSITCS BEILIH,
OJIHOKPATHBIM aKT HMCHOJB30BaHHUS KOTOPBIX BEIET K WX YHUUYTOXKEHUIO WIIU
K CYIIECTBEHHOMY BHJIOM3MEHEHHIO (TIPOAYKThI MUTAHUS, TOMIMBO), K HEMO-
TpeOJIIeMbIM — BEIlH, KOTOPBIE B MPOIIECCE UCTIOIb30BAHUS XOTSA U CHAIIMBAIOT-
csi (aMOPTU3UPYIOTCS), HO COXPAHSIOT CBOE KaueCTBO B TeueHUe Oojiee Uilu Me-
HEe NPOJOJDKUTENBHOTO CpoKa (KUJIble JoMa, MamuHbl). FOpuaudyeckoe 3Have-
HUE COCTOUT B TOM, UTO MPEIMETOM HEKOTOPHIX JIOTOBOPOB MOTYT OBITH TOJIBKO
noTpediisieMblie BElU (JI0TOBOP 3aiiMa), IPYTruX — TOJBKO HEMOTpeOJsieMble Be-
1y (0TOBOP apeHIbl).

Paznuuarorcss Takke BENM WHAWBUIYaJIbHO-ONPEICICHHBIC W BEIllH,
onpenesieMble poJOBBIMU Npu3HakaMu. [lepBrie, SBISSICH 0OBEKTOM MPABOOT-
HOIIICHUSI, HE MOTYT OBITb 3aMEHEHBI: CTOPOHBI UMEIOT B BUJY KOHKPETHYIO
BElllb, ONPECICHHYIO MPUCYIIUMHU TOJBKO €l MHAMBUAYAJIbHBIMU MPU3HAKAMU
(pacoHoM, 1BETOM, HOMEPOM U T. J1.), TTO3BOJISIONIMMHU BBIJCIUTH €€ U3 psjia
JIpPYTUX TaKuX k€ Beuled. Bemy, He BBIACIEHHBIE 10 OMPEAEICHHOTO MOMEHTA
U3 psijia aHAJIOTMYHBIX BEIIe, MOTYT OBITh MHAMBUAYATU3UPOBAHBI MTyTEM OT-
Oopa (Hampumep, IpH MOKYIKE UX B Mara3uHe) JIM0Oo B IPOIIecce UX UCIOJIb30-
BaHus. Cpeau UHIMBUIYAIbHO-OTIPEICTICHHBIX BEIICH pa3InvaroTcsl BEIIN YHH-
KaJIbHBIC, CYIIECTBYIOIIUE B €IUHCTBEHHOM 3K3eMIUISIpE (Hampumep, KOHKPET-
Has KapTHUHA OMPEACICHHOTO XYI0KHUKA).

Bemu, onpenensembie poJOBBIMU MPU3HAKAMU (YHCIIOM, BECOM, MEpOil),
SABJISIIOTCS] 3aMEHUMbBIMH. BCTymasi B mpaBOOTHOIIEHHUS 10 TTOBOAY TaKUX BEIEH,
CTOPOHBI UMEIOT B BUJy POJ Beller (Memok kaprodesns, TOHHa Ma3yTa, Thicsua
pyOJieii), a He ompeAeneHHy0 Benlb. [loaToMy mogoOHBIE BEIM MOTYT OBIThH
MPEIMETOM JIOTOBOpA 3aiiMa U HE MOTYT OBbITh IIPEIMETOM JOIOBOpPA apeHJIbI —
M0 YCIIOBHUSIM IEPBOTO BO3BPATy IMOJICKUT TaKas e BElllb, a 10 YCIOBUSIM BTO-
poro — Ta e, KoTopas Obljia Mmojay4yeHa.

PaccmoTpum Benm ¢ 0COOBIM CTaTyCOM.

OTcyTcTBHE 3aKOHOATEIIBHOTO OMPEIENICHHs BEIEH MPUBEIO K BO3HUK-
HOBEHUIO MPO0JIeM, BEI3BAHHBIX OINPEIACICHUEM MMPABOBOT0O CTaTyca LEJOTo psijia
00BEKTOB TpaxkaaHckoro obopora. C pa3BUTHEM HAyKU U TEXHUKH KPYT pery-
JUPYEMBIX TpakJAaHCKUM TIPaBOM OTHOIICHUN IOCTOSIHHO paclIupsieTcs Hu
ycioxusiercsa. Kpome Toro, mosiBisitoTCst 00BEKThI, KOTOPbIE MOTYT BOCHPHHU-
MaThCsl TOJBKO C MOMOIIBIO TEXHUUYECKUX CPEACTB, a HE C MOMOIILI0O OPTraHOB
YYBCTB.

COOTBETCTBEHHO, MOSIBIISIFOTCS HOBBIE OOBEKTHI, KOTOPHIE SIBJISIIOTCA 00b-
€KTOM TPaKJAHCKUX MPABOOTHOIICHUHN, OJHAKO, MOCKOJIbKY UX MPABOBOM CTa-
TyC HE ONPENENICH, Ha MPAKTUKE BO3HUKAIOT OINPEJEIECHHBIE CIIOXKHOCTH OTHO-
CUTEJIBHO TOTO, KaKHe MPABOBBIE HOPMBI CIIEAYET K HUM MPUMEHSTh. DTU CIIOXK-
HOCTH BO3HUKAIOT MPEXKIE BCETO B CBSI3U C TEM, YTO Y HUX OTCYTCTBYET TaKO€
Ka4yeCTBO BEIIH, KaK TE€JIECHOCTh: UX HEBO3MOXHO MOTPOraTh WU MOIIYIATh.

Bo3MoxHBI cuTyanuu, KOrjaa y OTJAEIbHBIX OOBEKTOB MOTYT OBITH IPO-
CTPAHCTBEHHBIC TPAHUIIBI, OJHAKO JTH TPAHUIIBI HEBO3MOXHO OIPEACIUThH
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C MOMOIUIBI0 OOBIYHBIX OPraHOB YYBCTB, @ C/I€JIaTh 3TO MOKHO TOJBKO C MOMO-
HIbI0 TEXHUYECKUX CPEJICTB.

Cpenu Takux 00BEKTOB MOKHO Ha3BaTh HAHOYACTHUIIHI (HAHOMATEPUAIIbI),
KJIETKH YE€JIOBEKA, €r0 OpraHbl U TKAHH.

OTUMOJIOTUYECKU CJIIOBO HAHOOOBEKTHI (HaHOMATEpHUAJIbl, HAHOYACTHUIIbI)
IMPOUCXOANT OT TPEUYECKOTro clIoBa NANos, YTO O3HAYAET «Kapiuk». Bribop Tako-
TO Ha3BaHUS 00YCJIOBIIEH CBEPXMAJIBIMU pa3MepaMu HaHOOOBEKTOB: U3MEPSIOT-
Csl OHM B HAHOMETpaX, KOTOPHIE COCTABISIOT MUJUIMAPJHBIC JOJIU METpa U HE
BOCIIPUHUMAIOTCS C MOMOIIbIO 3peHus. IloaTtoMy ompeaennts Mx OpoCTpaH-
CTBEHHBIE TPAHUIBI MOYKHO TOJBKO C IIOMOIIBIO CIIEUATBLHON TEXHUKH.

Camu no cebe HAaHOOOBEKTHI MOTYT pacCMaTPUBATHCA B KauecTBE BeIIei
TOJIbKO KaK 4acTh HEACIUMOMN BEIllH, MOCKOJIbKY UX HEBO3MOXKHO OTIEIUTH OT
TEX MaTEpPHAaJIOB U BEILIEH, B KOTOPHIX OHU MPUCYTCTBYIOT. BaxkHee onpenenunTs,
JNEHUCTBUTENILHO JIM OHM MPUCYTCTBYIOT B COCTaBE MATE€pPUAOB, KOTOPBIEC SIBIIS-
I0TCSI OOBEKTOM TPAKIAHCKUX MPABOOTHOIICHUH.

[Toxoxas mpoOiema CylecTByeT B OTHOLLIEHUH KIIETOK YesnoBeka. Bompoc
00 OTHECEHMH KJIETOK YeJIOBEKa K 00bEKTaM Tpa)kJIaHCKUX U UHBIX MPABOOTHO-
IIEHUI O HEIaBHETO BPEMEHHU HE SIBJISUICS aKTyalbHbIM. KieTku yenoBeka cTo-
JETUSIMA PAcCMaTPUBAINCh KaK COCTaBHAs YacTh YEJIOBEYECKOTO OpraHu3Ma
(cocTosIero M3 OpPraHoB, TKaHEM M COOCTBEHHO KJIETOK, OOBEIUHEHHBIX
B ONPEJICTIEHHBIE CUCTEMBI U 00ECIIEUMBAIOIINX E€JUHCTBO CPEIbl YETIOBEYECKO-
ro opranmsma (rOMEOCTa3), €ro CaMOpETryJSLHUI0 W aJanTalyi0 K BHEIIHUM
yCJIOBUSIM Cpejibl). BHE opranu3ma kieTku ObICTpO morudaiu, Ja U He ObUIO Ka-
KOT0-JTH00 MPaKTUYECKOTO CMBICIIA B UX COXPAaHEHUH.

OnHako B HacTosdlllee BpeMs CUTyalusi u3MeHuiach. KileTku U ux coBo-
KYITHOCTH — TKaHU YEJIOBEKA — HAXOJAT BECbMa IMIMPOKOE MPUMEHEHUE B MEIU-
[IMHE KaK caMH 10 cebe, TaK U B KaUYeCTBE ChIPhS JJIsl M3TOTOBJICHUS KJIETOYHBIX
MPOAYKTOB (JIEKAPCTBEHHBIX cpeicTB). Emie Oosiee MacTaOHbIMU MPEICTABIIS-
I0TCSI TEPCIEKTUBBI MCIIOJIB30BAaHUS KIETOK (TKaHeW) B OyayileM, OTKPbIBas
NyTh JIJIS JICUEHUSI HEU3JIEUMMBbIX Ha CErO/IHs 3a00JI€BaHUM.

B nacTosimiee BpeMs NpuUMepaMH TakUX KJIETOK U TKaHEH, KOTOpbhIEC aK-
TUBHO TMPUMEHSIOTCS, SIBJSIOTCS KPOBb, IIa3Ma, MOJIOBbIE KJIETKU (TMOCTIeaHME
aKTUBHO MPUMEHSIOTCS MPU IKCTPAKOPIOPATHLHOM OIJIOIOTBOPEHHH ).

Takum 00pa3om, KJIETKU U TKAHU CTAHOBATCS OOBEKTaMU TPaKIaHCKOTO
000poTa U, COOTBETCTBEHHO, HEOOXOANUMO YpEryJupoBaTh 3TOT MPOLECC IOpH-
nudyeckd. Ha MexayHapogHOM ypOBHE OBLIM CHIE€TaHBl MOMBITKH PEIIUTh 3TOT
Boripoc B Jlupektuse EBpomneiickoro napiamenta u Coseta EBponeiickoro Co-
103a ot 31 mapta 2004 r. Ne 2004/23/EC «O06 ycTaHOBJICHHHM CTaHAApTOB Kayde-
cTBa U 0€30MACHOCTH JOHAIMH, 3arOTOBKH, TECTUPOBAHMS, KOHCEPBAIIUHU, Xpa-
HEHHMS U PACIIPOCTPAHEHHS YETOBEYECKUX TKAHEH U KIETOK» .

1 06 ycranopnenuu cranaapToB kauecTBa M GE30NACHOCTH JOHAIMM, 3aTOTOBKH, Te-
CTHUpPOBaHUs, KOHCEPBAIMH, XPAaHEHUSI M PACIPOCTPAHEHUS YETOBEYECKUX TKAHEW M KIJIETOK !
nupektuBa EBponelickoro napinamenta u Cosera Esponeiickoro Corosza ot 31 mapra 2004 r.
Ne 2004/23/EC. Hoctym 13 cpaB.-MpaBoBOM cucteMbl «I apaHTy.
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Oco00 cnefyer 0CTaHOBUTHCA Ha TAKOM OOBEKTE IPakIaHCKUX MpPaB, Kak
SHeprusi. B OTHOIIEHMM SHEPrUM MOKHO BCTPETUTHh B3aMMOMCKIIIOYAIOIINE
CY>KJI€HUSI OTHOCUTEILHO TOr0, MOKHO JIM paCCMAaTPUBATh €€ B KAUeCTBE 0COO0M
PA3HOBUHOCTH BEILIEU WIIA HET.

Bo3Hukaer Bommpoc 0 TOM, MOXKHO JIM PacCMaTpuBaTh B Ka4y€CTBE BEILEU
KUBOTHBIX. Criegyer oTMeTuTh, 4to B cT. 137 I'K P® ncnonszyercs TepMuH
«MMYILECTBO», @ HE «BELIb» IPUMEHUTENBHO K KUBOTHBIM. TaK, B yKa3aHHOU
CTaTh€ CKa3aHO, YTO K >KMBOTHBIM MPHUMEHSAIOTCS OOIIue MpaBmwia o0 MMyIIe-
CTBE€ IIOCTOJIbKY, ITOCKOJIBKY 3aKOHOM WJIM WHBIMH ITPABOBBIMHM aKTaMH HE YCTa-
HOBJIEHO MHOe. TakuM o0Opa3oM, 3aKOHOAATENb MOJYEPKUBAET, UTO KUBOTHBIC
HE SBJISIIOTCS BEILIAMH.

CrenyeT OTMETUTD, YTO MPUMEHUTEIBHO K )KUBOTHBIM MOKHO BBIJICIUTH
JIBa MPABOBBIX PEKMMA: OJMH PACHPOCTPAHAECTCS HA JOMAIIHUX >KUBOTHBIX W
perynupyetcs cT. 137 I'K P®; Bropoii kacaeTcs AUKHX )KUBOTHBIX U PETYIHPY-
ercsa OenepanbubiM 3ak0OHOM P® ot 24 ampens 1995 r. Ne 52-D3 «O KUBOTHOM
mupe»’. VkazaHHbIM (eepanbHbIi 3aKOH B CT. 1 ONpeNenseT )KUBOTHBIA MHP
KAaK COBOKYITHOCTBH >KMBBIX OPTaHM3MOB BCEX BHJIOB JUKHX >KUBOTHBIX, ITOCTO-
SHHO WJIA BpPEMEHHO Hacesloumx Tteppuropuro PO u  Haxomsmmxcs
B COCTOSIHM €CTECTBEHHOW CBOOO/IbI, & TAKXKE OTHOCSIINXCS K MPUPOIHBIM pe-
CypcaM KOHTHHEHTAJbHOTO IIeNib(pa U UCKIIOUUTEIbHON SKOHOMUYECKON 30HbI
P®. OcoOblif pexXxuM OXpaHbl YCTAHOBJIEH B OTHOIIEHUU OCO0O0 OXpPaHSIEMBIX
O00BEKTOB XUBOTHOTO MHpa, B TOM uucje yka3aHHbIX B KpacHoit kuure P® u
KpPACHBIX KHUTaX CyOBeKTOB PD.

Jlukue )KMBOTHBIE, HAXOIAIIUECS B 300I1apPKaX, BOJIbEPAX, @ TAKIKE HEKOTO-
pble BUJBI JKUBOTHBIX (HaIpUMEp, CEBEPHBIC OJIEHHU), COAEpKalIUecs B IOJTY-
BOJIBHBIX YCJIOBUSX, MOTYT HaXOJUTHCS Ha MpaBe COOCTBEHHOCTH Kak y rocyaap-
CTBA, TaK U Y APYTUX JHUI U OXPAHITHCA KaK TOBAPHO-MATEPUAIIbHBIE LICHHOCTH.

3. IlonsiTHe ¥ BUABI LEHHbIX Oymar

JleHbru TPaguIIMOHHO PACCMATPUBAIKNCHL B KayeCTBE 0CO00M pa3HOBU-
HOCTH BeEIICH.

HanuuHubiMu AeHbraMyd UMEHYIOTCS JICHEXKHbIC 3HAKU: OaHKHOTHI (OaH-
KOBCKHE OWJIETBI) M MOHETBI, SBIISIONMIUECS OE3YCIOBHBIMU 00S3aTeIbCTBAMHM
banka Poccuu u obecrieunBaeMble BCEMH €r0 aKTHBAMHU.

JleHe)XXHbIE 3HAKU OTHOCSTCSA K BelllaM, OMPEACICHHBIM POJAOBBIMU IPHU-
3HAKaMU, U SBJISIOTCS BelaMu 3aMeHUMBIMU. OJHAKO B MPOTHBOIOJOKHOCTD
JPYTUM 3aMEHUMBIM BEIllaM OHU OMPEAEISIIOTCS HE MO KOJIMYECTBY OTHAEIIbHBIX
KYIIIOP, a 1O JICHEKHBIM €JIMHHIIAM, KOTOPbIE B HUX COJEPKATCHI.

1 O xuBOTHOM MHpE : penepanbHblii 3akoH PD ot 24 ampenst 1995 1. Ne 52-@3 // Co-
Opanue 3akoHoarenbcTBa Poccuiickoit @eneparuu. 1995, Ne 17. Cr. 1462.
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Bynyun Bemamu, OmnpeneNeHHbIMH POAOBBIMHU IPU3HAKAMH, HAJTUYHBIC
JIEHbI'M MOTYT OBITh MHAMBUYAJTM3UPOBAHBI ITyTEM 3alHCH HOMEPA OTIAEIBHOTO
JIEHE)KHOTO0 3HAaKa M TOTJa OHU MPEBpaIlalOTCs B BEIIM HHAWUBUIYaIbHO-
onpenesieHHble. Hanprumep, A€HEKHbIE 3HAKU UHANBUYATU3UPYIOTCS IIPHU yKa-
3aHUM UX HOMEPOB B CJEACTBEHHOM mporokosie. Camu mo cebe AeHbI'U MOTYT
OBITh MPEIMETOM HEKOTOPBIX T'PAXKIAHCKO-TIPABOBBIX CHIEJIOK (HAlpuMep, 10ro-
BOPOB 3aiiMa, JapeHusi, MeHbI). JIeHbrM MOTYT MPUHOCUTH JOXOJl B BHUJE IMPO-
IIEHTOB Ha JICHE)KHBIC BKJIAJbI B OaHKE.

OCOOEHHOCThIO HAJIMYHBIX JICHET SBJISIETCS TO, YTO OHU HE MOTYT OBITh
ucTpeOoBaHbI OT TOOpOCcCOBeCTHOTO Mpruodperarenss. O0 3TOM, B 4aCTHOCTH, CKa-
3aHo B 1. 3 cT. 302 'K P®, cornacHo KOTOpoMy J€HBIH, a TaKXkKe [IEHHbIE OyMa-
I'Yl HA MIPEABSIBUTENS HE MOTYT OBITh UCTPEOOBAHBI OT JOOPOCOBECTHOIO MPUOO-
perareus.

Camo npaBo cOOCTBEHHOCTH Ha HAJIMYHBIE JICHBI'M CBA3aHO HE C KOHKPET-
HOW aCCUTHAIMEW WJIM MOHETOW, a C HOMUHAJIBbHOW CTOMMOCTBIO, OTPAKEHHOU
Ha 3TOM acCUTHAlMM WK MOHeTe. [Ipu 3TOM BIOJIHE BO3MOXKHA CUTyalus, KO-
raa ce0ecTOMMOCTh aCCUTHAIIMM WJIM MOHETHl OyJleT BBIIE WX HOMHUHAIHHOU
CTOUMOCTH. JTO OOYCJIOBJIEHO HEOOXOJUMOCTHIO MPUMEHEHUS CHELHATIBLHOTO
00opyaoBaHusl U OOJBIIOIO KOJMYECTBA CTENEHEH 3aIlUThl JAJIS TOTO, YTOOBI
NPEAOTBPATUTD MOAACIKY HAJTMYHBIX JICHET.

Crnenyer OTMETUTh, YTO B HACTOSAIIEE BPEMS UCIIONIB3YETCS TAKKE TEPMUH
«QJICKTPOHHBIC JeHBIM» (Webmoney), KOTophle MOXKHO BBIICIUTh B KAa4eCTBE
0c000i pa3HOBUIHOCTH JAe€HEr. MOXHO OTMETHTh YBEJIIMYEHUE YHUCIa pacyeT-
HBIX OIepaluid C MOMONIbIO 3JIEKTPOHHBIX AeHer. Ilpu sTom cebecToMMoOCTb
pacyeToB, OCYIIECTBISIEMBIX B JSJEKTPOHHOW (opMe, HUYTOKHO Majia, UTO
IpeJICTaBIsIeT COO0M CYIIECTBEHHOE IPEUMYILECTBO.

IOpuanueckoro onpeneneHus: 3JIEKTPOHHBIX JAEHET B POCCHUICKOM 3aKO-
HOJIATEJIbCTBE JIOJITOE€ BPEMSI HE CYLIIECTBOBAJIO.

B 3aBHCMMOCTH OT HCHOJB3YEMOr0 MPOrPAMMHO-TEXHUYECKOTO YCTPOi-
CTBa, HA KOTOPOM OHH XPaHSTCS, pa3auyaroT JIEKTPOHHBIE JIEHbIU: a) Ha allla-
paTHOM OCHOBE (T. H. CMapT-KapThl), KOTAa HOCUTEIIEM 3JIEKTPOHHBIX JCHET BbI-
CTYINaeT CHEeUUalIbHbIi MUKPOUYMII, pa3MEIICHHbIA Ha OAHKOBCKOW KapTe WIIU
CHELUAIbHON «TabyieTke»; 0) Ha MpOrpaMMHOM OCHOBE, KOrjJa 3JIEKTPOHHbIC
JIEHbI'M pa3MEIlEeHbl Ha CIEUHUATbHOM MPOTPAMMHOM OOECIEYEHUH, YCTaHOB-
JICHHOM Ha TepCOHaIbHOM KOoMIIbloTepe (Opaysepe) Aepkarens 1100 Ha cepBe-
pe DMUTEHTA.

JIOKyMEHTapHBIMU IIECHHBIMU OyMaraMu SIBJISIFOTCSI JIOKYMEHTBI, COOTBET-
CTBYIOIINE YCTAHOBJICHHBIM 3aKOHOM TPEOOBAHUSM U yJIOCTOBEPSIIOITNE 00s13a-
TEJbCTBEHHBIE U UHBIC MIPaBa, OCYIIECTBICHUE WIH NIepeaadya KOTOPhIX BO3MOXK-
HBI TOJIBKO MPH MPEIbIABICHUN TaKuX JOKyMeHTOB (4. 1 m. 1 ct. 142 'K PO®).

Cyl1iecTBeHHbIN TPU3HAK JTOKYMEHTAPHBIX IIEHHBIX Oymar — WX CTPOTO
dbopmanbHbIN Xapaktep. Llennas Oymara o0s3aTeNbHO TOJDKHA COJIEPKaTh PEKBU-
3UTHI, YCTAHOBJICHHBIE 3aKOHOM IS JTAaHHOTO BHJA IEHHBIX Oymar. B myHnkre 1

109


consultantplus://offline/ref=80CA9869613F42142B9DC7C55E65F19E94C73CDF0735A68C3335E9ED2CBC24C7B8BB707156383A24kAEEF
consultantplus://offline/ref=80CA9869613F42142B9DC7C55E65F19E94C73CDF0735A68C3335E9ED2CBC24C7B8BB707551k3EFF
consultantplus://offline/ref=80CA9869613F42142B9DC7C55E65F19E94C73CDF0735A68C3335E9ED2CBC24C7B8BB70755Fk3EBF

ct. 143.1 TK P® roBoputcs, 4Tro o0O0s3aTelbHbIE PEKBU3UTHI, TpeOOBaHMUS
K (hopMe TOKyMEHTapHOW LEHHOW OyMaru u Apyrue TpeOoBaHUs K JIOKyMEHTap-
HOM LIeHHOM Oymare ornpeAesnsitoTCs 3aKOHOM WM B YCTAaHOBJIEHHOM MM TOPSIZIKE.

[Ipu oTcyTCTBUU B NOKYMEHTE OOSA3aTENbHBIX PEKBU3UTOB JOKYMEHTAp-
HOM 1IeHHOM Oymaru, HeCOOTBETCTBUU €r0 YCTAHOBIICEHHOW (opme U JIpyrum
TpeOOBaHUSAM JOKYMEHT HE SIBISETCS [ICHHON OyMaroi, HO COXpaHseT 3HaueHue
MUCbMEHHOTO AokazarenbcTBa (1. 2 cr. 143.1 'K P®). 310 3HauuT, 4TO OH MO-
YKET HMCIOJB30BAThCS B KAYECTBE TAKOBOI'O B CYIAEOHOM pa3z0MpaTesibCTBE MPHU
PAaCCMOTPEHHUH CIIOPOB MEXKY YUACTHUKAMH XO3HCTBEHHOIO0 000poTa.

be3nokymeHTapHBIMU TICHHBIMH OyMaraMu MPU3HAIOTCS 00513aTeTLCTBCH-
HBIC ¥ UHBIE TIPaBa, KOTOPBIC 3aKPEIJICHBI B PEIICHUH O BBITYCKE UJIM HHOM aKTe
JIM11A, BBIMTYCTUBILIETO IIEHHbIE OyMaru B COOTBETCTBHH C TPEOOBAaHUSMHU 3aKOHA,
U OCYIIECTBJICHHE U Mepefladya KOTOPBIX BO3MOXKHBI TOJBKO C COOJIIOJICHHEM
MpaBWJI ydeTa 3TUX IpaB B cooTBeTcTBUU cO CT. 149 I'K P®. CormnachHo m. 6
cT. 143 'K P®, ecnu unoe He ycraHoBieHo HacTosiimuM ['K P®, 3akonom wmiu
HE BBITEKAET M3 0COOCHHOCTEH (hUKCAIMU MpaB Ha OE3JOKyMEHTapHbIC IICHHBIC
OyMaru, K TaKuM IIEHHbIM OyMaraM NpUMEHSIIOTCS TpaBuiia 00 UMEHHBIX JOKY-
MEHTapHBIX LIEHHbIX OyMmarax, MmpaBoo0JiaaTe’ab KOTOPHIX ONpEEsieTCs] B CO-
OTBETCTBUU C YYETHBIMU 3anucsMU. TakuMm o0pa3om, Beylasi poiib NpUHajIe-
XKUT JOKYMEHTapHbIM Oymaram. Ha Oe3gokyMmeHTapHbIE IIeHHble Oymaru pac-
IIPOCTPAHSAETCS AHAJOTUYHBIM PEKHUM B YCTAHOBJIEHHBIX 3aKOHOM CIIydasX.
Kpome Toro, npuMeHsIoTCs npaBuia, cuerupuyeckue sl 0€310KyMEHTApHbIX
LEHHBIX OyMmar.

[IpaBa, KOTOpBIE COCTaBIIAIOT COACPKAHUE TOKYMEHTAPHBIX LIEHHBIX OY-
Mar, MOTYT MPUHAJJICKATh K PA3IMYHBIM KAaTETOPUSM CYOBEKTUBHBIX YaCTHBIX
npaB. Yaine Bcero oHM MpUHAIJICKAT K 00s3aTebCTBEHHBIM TIpaBaM. Ho oHM
MOTYT OBITh TaK)K€ BEUTHBIMH MPABAMH, IIPAaBaAMU WICHCTBA B KOPIIOPAIUU WU
K€ TPEJICTABIATh COOOM yNMpaBOMOYHME HAa COBEPIICHHE JEWCTBUIA, 3aTparuBa-
IOIUX YYKYIO MPaBOBYIO cepy.

Kax yxe ObU10 OTMEYEHO, 3a KaXJA0W IEHHOW OyMaroil B OOJIBIIMHCTBE
CllydaeB CTOUT 00s3aTeIbCTBEHHOE MpaBo. [103ToOMy 1o/ UCIIOIHEHUEM 10 1EH-
HOI OyMare MOHMMAETCs! UCIIOJIHEHHE 0053aTeNIbCTBA, BBITEKAIOLIErO U3 [IEHHOM
Oymaru. COOTBETCTBEHHO, B JAaHHOM CiIy4dae OyayT NMPUMEHSATHCS TPHHIIUIIHI
UCIIOJIHEHHSI 00s3aTEeNIbCTB M B MEPBYIO OYEpE/lb MPUHLHUI HAJJIEXKAIIEro HC-
MOJIHEHUSI. DTO MPUHILIMII, COTJIACHO KOTOPOMY 00s3aTeNbCTBA AOJHKHBI MCIION-
HATHCS HaJJIeXKalIuM 00pa3oM B COOTBETCTBUHU C YCJIOBHUSIMU 0053aTelIbCTBA,
TpeOOBAHMSIMU 3aKOHA, MHBIX MIPABOBBIX aKTOB, a MPU OTCYTCTBUU TaKHUX YCJIO-
BUIi ¥ TPeOOBaHUI — B COOTBETCTBUHU C OOBIYASIMH JIEJIOBOTO 000pOTa WM UHBI-
MU 0OBIYHO TIpeAbsiBiIsieMbIME TpeOoBaHusiMu (cT. 309 T'K PD).

3aKoHO/AATENh YCTAHOBUJI JIOCTATOYHO MOJAPOOHYIO MPOLEaypy Mepexonaa
paB, YIOCTOBEPEHHBIX JOKYMEHTApPHBIMU IIeHHBIMU Oymaramu. [Ipexne Bcero
ObLT 3aDUKCUPOBAH OOIIMI MPUHIIUII, COTIACHO KOTOPOMY C TIEPEXOJO0M IpaBa
Ha JJOKyMEHTApHYIO IIEHHYI0 OyMary mepexojiiaT Bce YOCTOBEPEHHBIE €10 MpaBa
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B COBOKYMHOCTH. Takum 00pa3om, mepexo TOIbKO OTIAEIbHBIX MpaB, CTOSAILIUX
3a [ICHHOM OyMaroi, HeBO3MOKEH.

CniocoObl Iepexoa Mpas 3aBUCAT OT BUA IIECHHBIX OyMar, ¥ MO3TOMY OHU
OynyT paznuuatbes. Tak, s nmepexojia mpas, YIOCTOBEPEHHBIX MPEAbSIBUTEb-
CKOW IIEHHOM OyMaroi, 10CTaTOYHO MPOCTOI0 BPYUYEHHUs ITOU LIEHHOM OyMmarw.
[Ipu 3TOM B ciiydasix, ClIEIMAJIbHO YCTAHOBJICHHBIX B 3aKOHE, IIPaBa, yIOCTOBE-
pPEHHBIE MPEABSIBUTENBCKON LIEHHOW OyMaroil, MOryT NEPEUTH K IPYroMy JIHILY
HE3aBHCHUMO OT €€ BPYUYECHU.

[IpaBa, ymocToBepeHHBIE MMEHHON [TOKyMEHTApHOW IIeHHOW Oymaroii,
nepesaroTesl MpUoOpeTaTeNIo MyTeM BpyUCHHUs €My IIEHHON OyMaru JUIIOM, CO-
BEPIIAIOIINM €€ OTUYKJIECHHUE, C COBEPIICHHEM Ha HEM UMEHHOM NEPEAATOYHON
HAJIUCU WU B UHOW (opMe B COOTBETCTBUU C MPABUIIAMHU, YCTAHOBICHHBIMU
JUISL YCTYTKY TpeOoBaHUs (LIECCUN ).

VYerynka TpeboBaHus (LieccHs) €cTh Nepenaya KpeAUTOpOM MpUHalie-
JKalllero eMy mnpasa (TpeOOBaHUS) IPYroMy JIMIY, KOTOPOE CTAHOBUTCS HOBBIM
KpenutopoMm. Lleccuss oCyliecTBIAETCS IO COIVIAIIECHUIO KPEAUTOpA C JIMILIOM,
KOTOPOMY 3TO IIPaBO yCTYNAETCs, HE3aBUCUMO OT cOoIviacus AOJDKHHUKA. Lleccus
ABJISIETCA IBYCTOPOHHEH CHEIKOM.

be3nokymMeHTapHBIMU LIEHHBIMH OyMaraMu IMPU3HAIOTCS 00513aTE€IbCTBEH-
HbI€ U UHBIE IIPaBa, KOTOPBIE 3aKPEIJIEHBI B PEIIEHUH O BBIITYCKE UM HHOM aKTe
JIM1A, BBITYCTUBILETO LIECHHbIE OyMaru B COOTBETCTBUH C TPEOOBAHUSMU 3aKOHA,
U OCYIIECTBJICHHE U Mepeada KOTOPBIX BO3MOXKHBI TOJBKO C COOJIIOJIEHHEM
MPaBUJI y4yeTa ITUX IIPaB B COOTBETCTBUU €O CT. 149 'K POD.

be3nokymeHTapHble IIEHHbIE OyMaru — 3TO, Kak MPaBUJIO, SMHCCHUOHHBIC
neHHble Oymaru. COOTBETCTBEHHO, HA HUX PaclpoCTpaHsieT cBoe AeiicTBue Pe-
nepanbHblii 3aK0H PO ot 22 anpens 1996 r. Ne 39-D3 «O prelHKe LEHHBIX Oymar?.

Hcnonnenne nmo 0e3M0KyMEHTApHOUM IIeHHOW Oymare mpenrosaraer uc-
MOJIHEHHUE CTOAIIETO 3a HeW oOs3atenbcTBa. [lockonbky B OymaxHOU dopme
OHHU HE CYILIECTBYIOT, TO JIUIA, OTBETCTBEHHBIE 32 UCIIOJHEHHE N0 OE310KyMEH-
TapHOM IIEHHON Oymare, JOJKHBI OBbITh yKa3aHbl B PELICHUH O BBITYCKE WM B
MHOM IPEyCMOTPEHHOM 3aKOHOM aKTe JIMIA, BHITYCTUBILErO HEHHYIO Oymary.

TpebGoBanue 00 UCTIONHEHUU O€310KYMEHTAPHOUN LIEHHOW OymMaru MOXeT
OBITh MPEABSIBICHO MPEXKIE BCETO CAMOMY SMUTEHTY 3TOW LIEHHOU Oymaru. Tak,
corjacHo 1. 1 ct. 149 I'K P® nuuamu, OTBETCTBEHHBIMU 34 MCIIOJIHECHHUE IO
0e30KyMEHTapHOM LIEHHON OyMare, SIBJIIFOTCS JIUIA, KOTOPbIE BBITYCTUIIN LIEH-
Hyto Oymary. Kpome Toro, oTBe€4aroT 3a UCIOJIHEHUE JTUIA, KOTOPhIE Ipe1ocTa-
BUJIM O00ECreYeHNE UCTIOTHEHUSI COOTBETCTBYIOLIETO 00s13aTeIbCTBA. 3aKOHOa-
TEJIb HE YTOUHSIET, 0 KAKOM UMEHHO 00eCTIeYeHUH UJIET peUb.

[IpaBo TpeGoBaTh OT 00SI3aHHOTO JIMIA UCIIOJHEHUS IO 0€310KyMEeHTap-
HOW IIeHHOM Oymare mpu3HaeTcsl 3a JIUIOM, YKa3aHHBIM B YYETHBIX 3alHCAX

1 O prinke nennbIx Gymar : GenepanbHblii 3akon P® ot 22 anpens 1996 r. Ne 39-03 //
Co0panue 3akoHonatenbcTBa Poccuiickoit @epepanun. 1996. Ne 17. Ct. 1918.
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B KauecTBE MpaBOOOIagaTeNis, WM 32 UHBIM JIMIIOM, KOTOPOE B COOTBETCTBHUH
C 3aKOHOM OCYIIECTBJISIET IIpaBa Mo LIEHHON Oymare.

Cornacao 0. 2 ct. 149 I'K P® yuer npaB Ha 0€340KyMEHTAPHBIE LIEHHbBIE
OyMaru OCYUIIECTBJISIETCS MyTeM BHECEHHUs 3aluceil Mo cyeTam JIUIIOM, JAei-
CTBYIOILIUM I10 MOPYYEHHUIO JINIIA, 00SI3aHHOTO TI0 IIEHHO# OyMmare, 0o JIUIOM,
JIEUCTBYIONIMM Ha OCHOBAHHMH JIOTOBOpPA C MpaBooOIaaTesieM WU C UHBIM JIU-
1IOM, KOTOPO€ B COOTBETCTBUHU C 3aKOHOM OCYULIECTBJISIET MpaBa IO LUEHHOU Oy-
Mmare. Begenue 3amuceii o yyery Takux MpaB OCYIIECTBIISIETCS JIMIIOM, UMEIO-
UM IPETyCMOTPEHHYIO 3aKOHOM JIMLEH3HIO.

Takue 3amucu JenaloTcs B ClieUANbHBIX peecTpax. PeecTp sBnsercs oc-
HOBHBIM 3JIEMEHTOM CHCTEMBbI BEJEHHUS ydeTa IpPaB, BHITEKAIOUIUX W3 LIEHHBIX
Oymar. OH mpeacTaBisieT cOOOM CHUCOK 3aperUCTPUPOBAHHBIX BIIAJIETBIIEB
C YKa3aHHEM KOJMYECTBAa, HOMUHAIBHOM CTOMMOCTH M KAaTErOpUHU IMpUHAJJIe-
KalllUX UM MMEHHBIX LIEHHbIX Oymar. PeecTp cocTaBisercs Mo COCTOSHUIO Ha
J00YI0 YCTAHOBJICHHYIO J1aTy W MO3BOJSET UACHTU(UUIMPOBATh ITUX BIAJIEIb-
LIEB, KOJIMYECTBO U KATETOPUIO MPUHAIJICKALUX UM LEHHBIX OyMmar.

Onpenenennoit crenudukoil 00samaeT mepexoj MpaB Ha OE3TOKyMEH-
TapHbie IileHHble Oymaru. Tak, cormacuo 1. 1 cr. 149 'K PO nepenaua mpaB Ha
0e30KyMEHTapHbIE€ IEHHbIE OyMaru MpuoOpeTaTento Mo oOIEeMy MpaBUITy
OCYILIECTBIISIETCS IOCPEICTBOM CIHCAHUS 0€3/T0KyMEHTAapHBIX LIEHHBIX OyMar co
CyeTa JIMIla, COBEPIIMBILETO UX OTUYXIACHUE, U 3aYUCIICHHUS UX Ha CYET MPUOO-
peraTens Ha OCHOBaHNUHU PACHOPSKEHNUS JIMIA, COBEPILMBILErO OTUYXACHUE. JTa
nporeaypa COBHAJaeT C MPOILEAYpOll chucaHus O€3HATUYHBIX JACHEKHBIX
Cpe/ICTB B OaHKax.

Llennsie Oymaru MOTyT OBITh OIpEIENIEHHBIM 00pa3oM KiacCu(UIMPOBAHbI.

Coxpanena kiaccu(uKkalnus JOKYMEHTApHBIX LIEHHBIX OyMmMar Ha Ipelb-
SABUTENIbCKUE (LIEHHbIE OyMaru Ha MpeabsIBUTENS ), OpJIEPHbIE U UMEHHBIE.

[IpenbsaBUTENBCKON SBISETCS JOKYMEHTapHas IieHHas Oymara, 1o KOTO-
pOil TMIIOM, YITOJITHOMOYEHHBIM TPEOOBATh MCIOJHEHUS MO HEM, MpU3HAETCs ee
BJIAJIEJICII.

OpaepHoii siBIIE€TCS JOKyMEHTapHasl IIeHHasi Oymara, mo KOTOpOM JIUIIOM,
YIOJIHOMOYEHHBIM TpeOOBATh WCIIOJHEHUS MO HEW, MpU3HAETCs ee BIajelnell,
€cJIM LiIeHHasi Oymara BblJJaHa Ha €ro MMs WM Mepeluia K HeMy OT NEepBOHa-
YaJIbHOTO BJIAJIENbIIA 10 HETPEPBIBHOMY PsAly UHI0CCAMEHTOB.

NMeHHOU siBNIsieTCs JOKYMEHTapHas LeHHas Oymara, Mo KOTOpPOH JIMLIOM,
YIOJIHOMOYEHHBIM TpeOOBaTh UCIIOJHEHUS MO HEMl, MPU3HAETCS OJIHO U3 CIIEy-
IOLMX YKa3aHHbIX JIUIL;

1) Bnanmenen ueHHOW OyMaru, yka3aHHBIM B KauecTBE MpaBooOiagaTess
B YUETHBIX 3aMHCIX, KOTOpPbIE BEIYTCS OOS3aHHBIM JIMLIOM WJIM JIEWCTBYIOIIUM
[0 €ro MOPYYEHUIO U MUMEIOIIUM COOTBETCTBYIOIIYIO JHUIEH3HUIO JTULOM. 3aKO-
HOM MOET OBbITh MPEeAyCMOTpPEHa 00SI3aHHOCTH IMepefadynd TaKoro ydera JIUILy,
MMEIOIIEMY COOTBETCTBYIOILIYIO JTULEH3HIO;
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2) Biajenel IeHHON Oymaru, eciiu IieHHas Oymara OblLTa BbIJIaHa Ha €ro
M3l WM TIepelia K HeMy OT MEpPBOHAYAIBHOTO BIIaJIeNiblla B MOPSIIKE HETpe-
PBIBHOTO psijia YCTYIIOK TpeOoBaHHsS (IleCCHM) MyTeM COBEpIIeHUs Ha Hew
MMEHHBIX TIepeaTOUYHBIX HAJANMUCEH UM B MHOU (hopMe B COOTBETCTBHUU C Mpa-
BUJIaMH, YCTAHOBJICHHBIMH JJIsI YCTYIIKH TpeOoBaHUs (1IECCHUM).

[To mpuHITMITY OpraHW3aIliX BBIITYCKA IIEHHBIX OyMar pa3iudaroT YMUCCH-
OHHBIC U HEAMUCCUOHHBIC IIEHHBIE OyMaru.

DOMHCCHOHHBIC IIEHHBIE OyMaru OBIBAIOT UMEHHBIMU JTHOO MPEIbIBUTEITh-
CKMMHU (KaK HarpuMep, akiuu, o0Juranuu, coeperaTeibHble CEpTUDUKATHI).

HesMuccronHbie 11eHHBIE OyMaru BBIMTYCKAIOTCS B OJHOPA30BOM (IITYyY-
HOM) TIOPSJIKE W 3aKPEIUIAIOT 3a MX 00JamaTenssMd WHAUBUAYATbHBIM 00BeM
mpaB, KaK, HallpuUMep, Y€K, BEKCEIIs.

Bonpocsl 111 CAaMOKOHTPOJIA

1. JTaiite onpeneneHne 0ObEKTOB MPaXKAaHCKUX TPABOOTHOLIEHHUH.

2. HazoBuTe 1 packpoiTe NpU3HAKK OOBEKTOB TPaXIaHCKUX MPABOOTHO-
LICHUN.

3. [lepeuncaute BuIbI 00BEKTOB TPAXKIAHCKUX MPABOOTHOIICHUN.

4. Yto nmoHMMaeTcs Mo BEIIbio?

5. Ha3oBute BHUIbBI BELIEH.

6. laifte onpezeneHue eHHON Oymary.

/. Ilepeuncnure BUbI IIEHHBIX OyMar.
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JIEKIIUA 8. TIOHATHUE U BU/IbI IMYHBIX HEUMYIIIECTBEHHBIX
ITPAB B I'PA’KTAHCKOM IPABE. 'PAJKKJIAHCKO-IIPABOBAA
SAIIUTA YECTHU, JOCTOUHCTBA U AEJIOBOU PEITYTALIUN

Bonpocsl Jexkuumu:

1. TlonsiTie ¥ BUABI JTUYHBIX HEUMYIIIECTBEHHBIX TpaB. OCOOCHHOCTH HX
OCYILIECTBIICHUS U 3aILUTHI.

2. I'paxnaHcko-TIpaBoBasl 3allUTa YE€CTH, TOCTOMHCTBA U JAECIOBOM pemy-
TalUU TPaXKJaH U JICJIOBOM penyTaluy IOpUINIECKUX JIHII.

1. lTonsAiTHe U BUABI JIMYHBIX HEMMYIIIECTBEHHBIX MPAaB.
Oco0eHHOCTH UX OCYIIECTBJICHUA U 3ALIUTHI

['K P® paznuuaeT JIMYHbBIE ITpaBa:

— CBSI3aHHBIC C UMYIIECTBEHHBIMH (CT. 2 4. 1);

— HE CBSI3aHHBIE C UMYILIECTBEHHBIMH (HEOTUYKJa€MbIE [IPaBa U CBOOO/IbI
4eJloBeKa U Jpyrue HeMaTepuajbHble Ojara, KOTOpbIE 3allUINAIOTCS Tpak/aH-
CKMM 3aKOHOJATEJIbCTBOM, €CJIM MHOE HE BBITEKAET U3 CYILECTBA ITUX HEMare-
puanbHbIX O1ar) (cT. 2 4. 2).

JInyHble npaBa, CBA3aHHbIC ¢ MMYIIECTBEHHBIMHM, B IIPOLIECCE pEAIU-
3allMd MOT'YT BBICTYIIATh B KAa4e€CTBE IPEAINIOCBUIKM BO3HUKHOBEHHUs HUMYILIE-
CTBEHHBIX IIpaB. Tak, aBTOPCTBO JIMLA HAa IIPOU3BEACHUE JIUTEPaATyphl BIICUET
3a c000W MMYIIECTBEHHOE MPABO HA MOJYyYE€HHUE aBTOPCKOro roHopapa. Nmye-
CTBEHHBIE IIPaBa B JAHHOM CJIy4ae BTOPUYHBI, IOCKOJIBKY OHM MOTYT U HE BO3-
HUKHYTH JIMOO BO3HMKHYT, HO HE OyIyT peanu3oBaHbl (OTKa3 aBTOpa OT IOJIY-
YEHUs TOHOpapa).

K 1u4HBIM nmpaBaM, He CBA3aHHBIM C UMYLIECTBEHHBIMH, OTHOCATCS:
IpaBO Ha >KU3Hb, MPABO HA UMsl, IPABO HAa UHAUBUAYAJIbHBIA OOJMK U TOJOC,
IIPAaBO Ha YECTh U JOCTOMHCTBO U APYTHE.

JInuHbIe HEMMYILECTBEHHBIE IIPaBa B OObEKTUBHOM CMBICJIE MPEACTaBIIs-
I0T CO0OM KOMIUIEKCHBIM MPAaBOBOM MHCTUTYT, BKJIIOYAIOIIMNA HOPMBI pa3iiny-
HBIX OTpacyen npasa. OCHOBY NMPABOBOTO PETYIUPOBAHUS ITUX IPAB COCTABIIS-
10T HOPMBI KOHCTUTYLIHOHHOI'O IIpaBa, KOTOPHIE 3aKPEIUIAIOT B LIEJIOM CUCTEMBI
JIMYHBIX NIPAB IPaKJaH, a TAKKE yCTaHABIMBAIOT IPABOBBIE FAPAHTUH UX peajlb-
HOTO OCYILIECTBJIEHHUS.

Cornacno . 2 Konctutynum P® B Poccun npusHarOTCS U rapaHTUpPY-
IOTCSl TIpaBa U CBOOOJIbI YEJIOBEKA U Ipa’KIaHMHA COIJIACHO OOIIETPU3HAHHBIM
OPUHLIKAIIAM U HOpMaM MeEXAyHapoAHOro npaBa. OCHOBHBIE MpaBa U CBOOOIbI
YEJIOBEKA HEOTUYKIAAEMBI U MPUHAIIEKAT KAKIOMY OT POKIeHHS. B cooTBeT-
ctBu co cT. 19 Koncruryunu P® rocynapcTBo rapaHTUpyeT paBEHCTBO MPAB U
cB00O/ YeNoBeKa U TpakJlaHWHA HE3aBUCHMO OT I10J1a, Pachl, HAIIMOHAIBHOCTH,
A3bIKA, IPOUCXO0KIECHUS, UMYIECTBEHHOTO U JTOJDKHOCTHOTO ITOJIOKEHUS, MECTA
KUTEIbCTBA, OTHOILLEHUS K PEJMIUU, YOSKIEHUN, MPUHAJICKHOCTUH K oOle-
CTBEHHBIM OOBEAMHEHUSM, & TAKKE APYTUX O0CTOSTENHCTB.
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Hemarepuanbubie 61ara otHocsTcs coriacHo cT. 128 'K P® k uncny ca-
MOCTOSITEJIbHBIX O0BEKTOB IPAXKJAHCKOIO MpaBa. ITo — ocolas rpyrmna o0bek-
TOB TpaxkaaHckux npaB. B cratee 150 'K PD ckazano, 4T0 «HEMaTepHaIbHbBIE
OJslara, IpUHAAJIEKAIINE TPAXKIAHUHY OT POXKACHHS WM B CHIIYy 3aKOHA, HEOT-
qy»XJaeMbl U HemepeJaBaeMbl MHBIM criocoOom». Takum oOpa3zoM, Moja HUMH
MOHUMAIOTCS HEOTJEIUMbIE OT JUYHOCTU UX HOCHUTENs Ojara u cBOOObI, BO3-
HUKAIOIIUE, KaK MPAaBHIIO, C POXKICHUEM M 3aKaHUYMBAIOLIUECS CO CMEPTHIO Ye-
JIOBEKA, HE UMEIOUINE UMYILECTBEHHOTO COJEp KaHMsl, IPU3HAHHBIE JIEHCTBYIO-
UM 3aKOHOAATEIBCTBOM.

OTKpBITBIN TEpEeUeHbh HEMaTepUAIbHBIX Ojar mpuBoauTcs B cT. 150
'K P®, roe nepeuyuciaeHsl B Ka4eCTBE HEMaTepUaIbHBIX OJiar: »KU3Hb U 3]10PO-
Bb€, JOCTOMHCTBO JIMYHOCTH, JIMYHAS HEMPUKOCHOBEHHOCTh, YECTh M JI00pOE
UMsl, JI€JIOBasl peIryTalns, HENPUKOCHOBEHHOCTh YaCTHOM >KU3HU, HEIPUKOCHO-
BEHHOCTb KWJIUIIA, IMYHASl U CeMEeiHas TaifHa, cCBO0O/1a epeIBIKEeHUS, CBOOO-
Ja BbIOOpa MecTa MpeObIBaHUSI M KUTEIbCTBA, UMs TpakJaHWHA, aBTOPCTBO,
WHbIE HEMaTepHUalbHbIE OJiara, MpUHAJICKAIINE TPAKIAHUHY OT POXKACHUS WU
B cuiy 3akoHa. To, uro ['K P® paer nuuib npuMEpHBIN MEpeyeHb HEMATEPH-
IBbHBIX OJ1ar, MOIb3YIOUIUXCS TPAKIAHCKO-TIPABOBOM 3aIllUTOM, TOBOPUT O TOM,
YTO OOBEKTOM Tpa)kKJaHCKO-TIPABOBBIX OTHOIIEHUW MOXXET OKa3aThbCsl U HE
HazBanHoe ['K PO nemarepuanbHoe 61aro.

BaxxHpIM mpU3HAKOM HEMaTepHaIbHBIX OJar sBISETCS OCOOCHHOCThH OC-
HOBAaHWII WX BO3HUKHOBEHHUS W TMpeKpalieHus. BO3HUKHOBEHHE JUYHBIX He-
MMYIIECTBEHHBIX MPaB BO3MOXKHO INPHU HACTYIUICHUU OMPEACIICHHBIX COOBITUIA
(Hanpumep, poxaeHre peOeHKa — 00CTOATENBCTBO, BO3HUKAIOUIEE B CUILY OHO-
JIOTUYECKUX TPUUMH), BCICACTBUE IOPUANUECKUX MOCTYNKOB (CO3/1aHUE MPOU3-
BEJICHUS, B pE3yJIbTaTe KOTOPOr0 BOZHUKAET TaAKOE€ HEMaTepHalbHOE 0Jiaro, Kak
aBTOPCTBO) WJIM HAa OCHOBAHMHM AKTOB KOMIIETEHTHBIX OPTraHOB (HEMPUKOCHO-
BEHHOCTb KUJIHIIA).

Jpyrumu cioBamu, HeMaTepuaiabHble Oara rpakjaaHe IpUOOPETArOT JIn-
00 B cuiy pokaeHus (co3manus), nOo B cuiy 3akoHa (m. 1 cr. 150 'K P®).
Tak, yecTb U 100pO€ UMsI, TOCTOMHCTBO JIMYHOCTHU, KU3Hb U 3JI0POBbE — ITO TE€
HEOTUY>KJlaeMble 0Jiara, KOTOpbIE IPakIaHUH MPUOOPETAET MPHU pokAcHUU. UTO
K€ KacaeTcsi MpaB HAa HEMPUKOCHOBEHHOCTh YAaCTHOW JKU3HHU, CBOOONY Iepe-
JIBIKEHUS U BBIOOP MECTa >KUTENIbCTBA U JAPYTHUX MPaB, TO UMH TPAKIAHUH 00-
JajaeT B CHIIy 3aKOHa.

I'pasxk1aHCKO-TIpaBOBOE PETYJIMPOBAHUE MO3BOJISIET CPOPMYITUPOBATH ITU
mpaBa Kak a0COIOTHBIE M OXPAHATh MX MPUCYIIMMH TPAKIAHCKOMY TPaBy CIIO-
cobamu. OJTHAKO JIJIs1 TOTO, YTOOBI TIOJYYUTh TAKYIO OXpaHy, JIMYHBIE HEUMYIIIE-
CTBCHHBIC TpaBa JOJDKHBI OTBEUATh OINPEIEICHHBIM KPUTEPHUSIM: BO-TIEPBBIX,
MHIUBHIyaJIbHO-IMYHOCTHOM HAIPABIECHHOCTH JTHX IIPaBl M, BO-BTOpBIX, BO3-

! Eropos H. /1. JInunsle HeMMyIIeCTBEHHBIE TpaBa M UX 3amuTa // IIpobaeMsI coep-
[ICHCTBOBAHUS 3aKOHO/IATENbCTBA O 3aIUTE CYObEKTHBHBIX IPAKIAHCKUX TpaB. Spocnasib,
1988. C. 26.
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MO>XHOCTA WX BOCCTAHOBJICHUS WJIM YCTPAaHEHHUs HApyUIECHUS JAHHBIX IpaB
Ha Oyayliee Bpems.

B 1opuaudeckoil nurepaType NPUBOIATCA pas3jiMyHble KiacCU(UKAIUU
HEMMYILIECTBEHHBIX IIpaB. PacCMOTpUM OCHOBHBIE:

1.Ilo crTenmeHW CBSA3AHHOCTH JIMYHBIX HEUMYIIECTBEHHBIX TMpPaB
¢ IMYIIleCTBEHHBIMH NpaBaMM o0JaaaTeseidl ITUX NPAaB JIMYHbIE HEUMYIIIE-
CTBEHHBIE MpaBa MOAPA3AEISIIOTCS Ha:

1) TUYHBIC HEMMYIIIECTBEHHBIC MPaBa, CBA3aHHBIC C MMYIIICCTBCHHBIMH,

2) TMYHBIE HEUMYIIIECTBCHHBIC TIPaBa, HE CBS3aHHBIC C MMYIIICCTBEHHBIMHL.

2. B 3aBHCHMOCTH OT HHTEPECOB, COCTABJISIIOIINX JUYHbIE IPaBa; UX
MPOMCXO0KACHUS M CBA3M C TeMH MM MHBIMU CTOPOHAMM KU3HM BBIJIEISIOT
HECKOJIbKO TpyII:

1) HeuMyIIIECTBEHHBIC OJiara, HEOTICIMMBIC OT YEJIOBEUCCKOW >KU3HU
(310pOBBE, HEMPUKOCHOBEHHOCTH JINYHOCTH);

2) HEUMYILIECTBCHHBIE ~ OJlara, WHIUBUIYAJIH3UPYIONIHE TPaKIaHUHA
B KOJIJIEKTUBE (MMsl, U€CTh, IOCTOMHCTBO U JIp.);

3) HEeMMYIIIECTBCHHBIC HHTEPECHI B chepe ceMeitHO-OpayHoTo MpaBa;

4) HeMMYIIIECTBCHHbIC HMHTEPECHI, BBITCKAIOIIUEC W3 YYACTHUs TpaxkIaH
B 00OILIECTBEHHOM Tpy/ie (BKJIIOYasi BCE BHJIbI TBOPUYECTBA), U3 peaIn3alliy MpaBa
Ha 00pa3oBaHUeE, IPaBa HA OTIBIX;

5) HeMMYyIIIECTBCHHBIE MHTEPECHl B c(hepe MMYIIECTBEHHBIX OTHOIICHHUN
(HEeMMYILIECTBEHHbIE HHTEpECHl, OOHapy>KHUBarOIIUECd B 00A3aTEILCTBEHHOM
npaBe, B Pa3JIMYHbIX MMYLIECTBEHHBIX CJII€JIKaX, B CBA3M C OOJaJlaHHEM TEMH
WJIN UHBIMUA UMYIIECTBEHHBIMH PABaMHu ).

3. B ropuauyeckoil HayKe CyIIECTBYET TaKKe MHEHUE O TOM, YTO Haubo-
jgee OOBEKTHBHBIM M MPUTOJHBIM MPU3HAKOM MJis KJIaCCU(PUKALMK HEUMYIIE-
CTBEHHBIX IIPaB MOTYT OBITh JyXOBHbI€ 0J1ara, HEOTAeJMMO MPUHA/JIeKALIHE
JIMYHOCTH. B CBSI3M ¢ 3TUM KpUTEpUEM HEUMYILIECTBEHHBIE MTpaBa JACJSTCS Ha:

1) npaBa, MHANBHUIYATH3UPYIOIIKE TPaKIaH B 00IecTBe (MMpaBa Ha YECTh,
JIOCTOMHCTBO, UMsl, TOJIOC);

2) mpaBa Ha JIMYHYI HETPHUKOCHOBCHHOCTH (IpaBa Ha OXpaHy >KHU3HH,
3I0POBbS, MECT )KUTEIbCTBA);

3) mpaBa Ha TaifHy JIMYHOHN XHU3HH (IIpaBa Ha HEMPUKOCHOBEHHOCTH KH-
auia, cOOCTBEHHOE M300pakeHue, TalHy NEepenucKy, UHTUMHOM JKU3HU, YCbI-
HOBJICHUSI, BpaueOHYIO TailHy, aJBOKATCKYIO TailHy U Ap.);

4) npaBa, croCcOOCTBYIOIINE BCECTOPOHHEMY Pa3BUTHIO JTMYHOCTH U BBI-
pPaXXEHUIO €€ TBOPYECKOW WMHIMBUAYAJIbHOCTH (IIpaBa Ha IOJIb30BAHHUE JOCTU-
KEHUSMHU KyJbTYpPbl U CBOOOY TBOPUECKOU I€ATETbHOCTH).

4. TlpeacraBiseT UHTEpeC KiIacCU(UKAIMS JIUYHBIX HEUMYIIECTBEHHBIX
paB MO UX IPHIAMYECKOIl MpUpoae, 0TPacieBoii cnennduke UX NposiBJie-
HHMSA, 0COOCHHOCTSIM CIOCOO0B peau3alui U TYXOBHO-HPABCTBEHHBIM OC-
HOBaM HMX CyLIeCTBOBAHMSA. B CBS3M ¢ yKa3aHHBIMHM KPUTEPUAMHU MpejiaracTcs
MO/IPa3IeNsATh JUYHbIC HEUMYIIIECTBEHHBIE MTPaBa Ha:

1) npaBa, HeOTAEIMMBIE OT JIMYHOCTU (MpaBa Ha OXPaHy JKU3HU, 3710PO-
BbsI, ICUXWUKH, HEIPUKOCHOBEHHOCTH JINYHOCTH H JIP. );
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2) mpaBa Ha MPOSIBJIIEHNE COLMAIbHBIX KaueCTB JINYHOCTH, a TaKkke odec-
NEYECHHUE FapaHTUU HEYIEMIISIEMOCTH 3TUX COCTOSIHUM (TpaBa HAa UMsl, PUPMEH-
HOE€ HaMMEHOBAHHWE, HA YECTh U JOCTOMHCTBO, Ha M300paX€HUE, HA CaMOCTOSI-
TEJIbHOE MPOSBIECHUE BOJIM U YyBCTB U JIp.);

3) mpaBa Ha HENPUKOCHOBEHHOCTb C(EpPbI JUYHOM >KM3HU U €€ TalHbI
(mpaBa Ha HENMPUKOCHOBEHHOCTh OpauyHOI0O COI03a M €ro TalHbl, HA HENPUKOC-
HOBEHHOCTb >KWJIMIIA, HA HEPUKOCHOBEHHOCTD JINYHOM JOKYMEHTAIUU U Taii-
HBI €€ COJIep’KaHusl; Ha HEMPUKOCHOBEHHOCTh TailHbI TenedoHHO-TenerpadHbIX
COOOIIIEHUM U JIp.);

4) mpaBa Ha TBOPUYECKYIO JI€ATEIbHOCTD U IOJIb30BAHUE €€ pe3yJIbTaTaMU
(mpaBa aBTOPCTBA, HAa MOJb30BAaHUE TOCTHKEHUSAMU KYJIbTYPHI H JIp.).

5. Ilo wmesieBOii HANPABJIECHHOCTH JIMYHBIE HEHMYLIECTBEHHBIE IpaBa
MO’KHO KJIacCU(UIMPOBATH CIAEAYIOLUIMM 00pa3oM:

1) nuuHBIE HEMMYUIECTBEHHBIE IpaBa, HAIIPABJICHHBIE HAa WHAMBHUyaJlU-
3alMI0 JUYHOCTH (TpaBa Ha UMs, IPaBO Ha YECTh, JOCTOUHCTBO, JAEIOBYIO pEITy-
TaIuIo u T. 11.);

2) NUYHbIE HEMMYILECTBEHHbIE IIpaBa, HalpaBleHHble Ha oOecredyeHue
JUYHON HENMPUKOCHOBEHHOCTHU (MpaBa Ha *HU3Hb, CBOOOMY, BBIOOp MecTa Ipe-
ObIBaHUSA U T. 11.);

3) nMuuHBIC HEUMYIIECTBEHHBIC TPaBa, HAMpaBJICHHbIC Ha 3aIUTy HEMPH-
KOCHOBEHHOCTH YaCTHOM KM3HU (JINYHAs U ceMelHas TaliHa, HEBMEIIATEIbCTBO
B YACTHYIO )KM3Hb U JIp.).

Pa3bepeM KOHKPETHO Ka)KJ10€ JIMYHOE HEUMYIIECTBEHHOE MPABO.

Ku3Hb sBIIsIETCA BaXKHEHIIMM HEMaTEpUAIbHBIM OJaroM yesiaoBeka. JTO
00yCIIOBJIEHO TEM, UYTO BCE OCTaJbHBIEC NpaBa YeJIOBEKAa KaK MMYILECTBEHHOTO,
TaK U HEMMYIIECTBEHHOI'O XapaKTepa TEPAIOT BCAKUNA CMBICI IIPU yTpaTe 3TOrO
HeMarepuanbHoro 0xara. Umenno nosromy ct. 20 Konctutyuun PO oxpanser
YKU3Hb YEJIOBEKAa U TEM CaMbIM CO3/A€T MPEANOChUIKY I COOIIOICHHS] OCHOB-
HBIX TpaB U CcBOOOA rpaxkiaaH. Bce moau sBISIOTCS HOCHUTENSIMM IpaBa Ha
JKU3Hb.

XKu3Hb, Tak K€ Kak U 3J0pOBbE, — 3TO NPUPOAHBIE HEMAaTepUAIIbHbIE OJ1a-
ra, KOTOpbIE CBSI3aHbI HEPA3PBIBHO C MAaTEPUAJIbHBIM TEJIOM 4YesoBeka. [loatomy
UX yTpaTa WIM HApyLICHHWE HE IOANAKTCA ITOJTHOM JKOHOMMYECKOM OLICHKE.
IIpaBna, B TpyZOBOM 3aKOHOAATEIBCTBE MCXOAAT U3 CTOMMOCTHU JICYEHUs, 3a-
TpaT Ha CaHATOPHO-KYpPOPTHOE OOCITYKUBaHHUE, CYMMbl YTPAu€HHOIO 3apaboTKa
¥ T. . OQHAKO 3TO JIMIIb YACTUYHAS KOMIIEHCALUS YyTPaThl JAHHOTO MPUPOIHO-
ro MaTepuaibHOIo OJiara Uiu NPUYMHEHUS €My Bpea.

IIpaBo yen0BeKa HA 310POBBE IO CBOEMY COJEPKAHUIO SBIISIETCSA OJHUM
13 HEOTUYKJAEMbIX U MPUHAIICKAIINX KaXKIOMY OT POXKACHUS MPaAB. 3T0POBbE
SBJISIETCSI BBICILIMM HEOTUYKJaeMbIM Oarom 4esioBeka, 0€3 KOTOpOro MHOTHE
npyrue 0jara U HEHHOCTU HE KaXKyTCsl TAKUMH 3HAUUTEIbHBIMU. B TO ke Bpems
OHO HE SIBJISIETCS TOJIbKO JIMYHBIM OJIaroM rpakJaHUHa, a UMEET ellle U COLU-
anbHbIM XapakTtep. COOTBETCTBEHHO, NMPABO HA OXpaHy 340POBbI — OJHO M3
BAKHEMIINX COLMAIBHBIX ITPAB YEJIOBEKA.
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NMeHnHo mosToMy yka3zaHHoe IpaBo 3adukcupoBano B Koncrutyuuu PO.
CornachHo 4. 1 ct. 41 Konctutyunu P® kaxnplii IMEET NpaBO HA OXpaHy 3/0-
POBBSI U MEAUIMHCKYIO MOMOIIb. MeAUIIMHCKas: TOMOIIb B TOCYAapPCTBEHHBIX U
MYHULIMNAIBHBIX YUPEKICHUSIX 3PABOOXPAHCHUSI OKA3bIBACTCSI TpaKJaHam
OecIIaTHO 3a CYET CPEICTB COOTBETCTBYIOIIETO OIO/IXKETA, CTPAXOBBIX B3HOCOB,
JOPYTUX MOCTYTUICHUH.

OxpaHa 370pOBbsI OCYIIECTBIISIETCSI C MOMOIIBI0 HOPM Pa3IUYHBIX OTpac-
JIEd mpaBa: YroJOBHOTO, aAMHUHUCTPATUBHOIO, TPAXKIAHCKOTO, TPYAOBOIO, Ce-
MEWHOTO U JIp.

Paccmotpum Gu3nuecKkyro M MCUXUYECKYI0 HEMPUKOCHOBEHHOCTh. Heoo-
XOJMMO CKa3aTh U O TAKUX MOHATHUSIX, KaK TPAaBOMOYME TpakJaHUHA CAMOCTOS-
TEJIbHO TMOJB30BATHCS U PACHOPSKATHCA CBOUM TEJIOM, OTAEIbHBIMU OPTaHAMHU
U TKaHSIMHU, IMpaBOMOYME CBOOOJHO COBEpIIaTh MOCTYNKH B COOTBETCTBUU
CO CBOUM CO3HaHMEM M BOJICH, a TaKke MpaBOMOYME TpeOOBaTh OT APYTHUX
CyOBEKTOB BO3JIEPKUBATHCA OT €r0 HapyLIECHUsI, YTO MPEACTABISIET COOOM Co-
JepKaHue MpaBa Ha (PU3MUECKYIO U TICUXUYECKYI0 HEIIPUKOCHOBEHHOCTh. [Ipu-
YeM CIIEyEeT OTMETUTD, YTO €CJIM OPTraHbl U TKAHU YEJIOBEKA C MOMEHTA OTHAEIE-
HUS UX OT OpraHu3Ma MOTYT SIBJISThCS OOBEKTAMH MaT€pUATBLHOTO MUPA, OTHO-
CSIIMMMUCS K TIOHSITHIO BEIIEH, YTO MOATBEPKAACTCS, HAPUMEDP, UCTI0JIb30BAHU-
€M KPOBH KakK ChIPbsI JJIsl TPOU3BOJICTBA JIEKAPCTBEHHBIX MpenapaToB, TO BPSI
JIM MOXHO CYUTaTh, YTO TPAXKJTAHUH UMEET MPaBO COOCTBEHHOCTH HA CBOE TEJO
U OCYIIECTBJISET MPABOMOYMS IO BIAJCHUIO, MOJIb30BAHUIO U PACHOPSIKEHUIO
UM Kak Benplo. TenecHyto 000J0UKYy YelOoBEKa HeNb3sl MPU3HATh OTACIIbHBIM,
CaMOCTOSITETIbHBIM OOBEKTOM, T. K. caMa o ce0e OHa HE CYIIECTBYET, a SIBIACT-
Csl HEOTHEMJIEMBIM KOMIIOHEHTOM HWHAMBHUJA. B CBSI3M € 3TUM MOJb30BaHUE U
pacropsiKEHHE YEJIOBEKAa CBOMM OPraHU3MOM MPOUCXOJUT HE MyTEM OCYIIECTB-
JICHUS TIPAaBOMOYUN COOCTBEHHUKA, & COBEPIICHUEM HUHBIX MPABOMEPHBIX JACH-
CTBUM MO peaau3aliiy mpaBa Ha PU3NUECKYIO0 HEMPUKOCHOBEHHOCTb.

OnHuM K3 BaXXHBIX HEMAaTEPUATBHBIX OJar SBISETCS YACTHAS KU3Hb.
Ha ypoBHE rpaxaaHcKoro 3akKOHOJAaTEIbCTBA YACTHAS KU3Hb CTajla OXPaHAThCS
B Kaue€CTBE HEMATEpUAJILHOTO Ojlara CpaBHUTEIBLHO HEAABHO (XOTS HEMPHUKOC-
HOBEHHOCTh YaCTHOM XU3HU npeaycMmorpeHa cT. 23 Konctutyuuu PO). Oene-
panbHBIM 3aKOHOM P® o1 2 uronst 2013 1. Ne 142-03 «O BHeCeHUHN M3MEHEHUI
B noApaszaen 3 yactu [ yactu nepsoil I'paxxnanckoro koaekca Poccuiickoit Pe-
z[epaum/l»l B 'K P® Onina BBenena cr. 152.2, mocBslleHHAs] OXpaHE YacTHOM
*kn3Hu. CTaThs Tak U Ha3BaHa — «OxpaHa YaCTHOM >KU3HU TpaxkaaHuHa». Kax
YKa3aHO B M. | 3TOM CTaThH, «ECIM UHOE MPSIMO HE MPEAYCMOTPEHO 3aKOHOM, HE
JomycKaroTes 0e3 corjacusi rpakJaHrHa cOop, XpaHEHHUE, PACTIPOCTPAHCHHUE U
UCIIOJIb30BaHue 000N MHGOPMAIIUU O €r0 YaCTHOM KU3HU, B YaCTHOCTH CBe-

1 O BHecenwmy m3MeHenwmit B mojpaszien 3 yacty | wacTw TepBoii I'paxmIaHCKOTo KO-
nexca Poccuiickoit ®@eneparuin : Gpenepanbubliil 3akoH PO ot 2 utong 2013 r. Ne 142-03. Jlo-
CTYII U3 crpaB.-mipaBoBoii cuctemsl «Koncynbrantllnrocy.
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JIEHUH O ero MPOUCXOXKJIEHUHU, O MECTEe €ro NMpeObIBaHUsSI WM KUTEIbCTBA, O
JIMYHOM U CEMEMHOW KU3HU.

He sBmdiorcs HapymeHWEM MpaBUII O HENPUKOCHOBEHHOCTH YaCTHOU
KU3HH COOp, XpaHEHHE, PACTIPOCTPAHCHUE W HWCIIOIh30BaHUE HH(GOPMAIMH O
YaCTHOW >KM3HM TPakJIaHUHA B TOCYAapCTBEHHBIX, OOIIECTBEHHBIX WIIM HMHBIX
nyOJUYHBIX UHTEpPECaX, a TAKXKe B CIydasx, eciu UH(QOopMalrs O YaCTHOM KU3-
HU TpaXJaHWHA paHee cTajga OOMIeTOCTYIMHOW MO0 OblIa pacKphITa CaMHUM
rPaXJaHUHOM WJIU T10 €0 BOJIE).

HenpukoCHOBEHHOCTh YAaCTHOM >KM3HHM O3HAyaeT 3ampeT sl rocynap-
CTBa, €0 OPraHOB M JIOJXKHOCTHBIX JIMII, & TAKKE APYTUX IPAXKIAH BMEIINBATH-
Cs B YaCTHYIO (JIMUHYIO) JKM3Hb Tpa)xKJaH KpOME CIIy4aeB, MPEayCMOTPEHHBIX
3akoHOM. HemarepuanbHbie Onara 3amuimaroTcss B cooTBETCTBUU ¢ ['K PO u
JOPYTUMH 3aKOHAMU B CIIy4asiX U MOPSAJIKE, KOTOPbIE UM YCTAHOBJICHBI.

YacTHBIM clly4aeM MpaBa HA HEMIPUKOCHOBEHHOCTh YaCTHOM KU3HU SBJIS-
eTCs MPaBO0 HAa u300pakeHHe rpaxkaaHuHa. OenepanbHbiM 3aKOHOM PO ot
18 nmexabpss 2006 1. Ne 231-®3 «O BBemeHWH B JEHCTBHE YacCTH YETBEPTOH
['paxxmanckoro koxaekca Poccuiickon CDez[epaupm»l B 'K P® Opura nomoiHu-
TeabHO BBeAeHa cT. 152.1, o3armaBnenHas «OxpaHa U300pakeHUs TPaKIaHU-
Hay. CorjacHo yka3aHHOUM cTaTbe OOHApPOJAOBAaHUE U JAJIbHEIIEE UCIOIb30Ba-
HUE U300pakeHus TpakJaHuHa (B ToM yucie ero gororpaduu, a TakxKe BUACO-
3aMKiCH WM TPOU3BEACHUS N300pa3UTEIbHOTO UCKYCCTBA, B KOTOPBIX OH M300-
paxeH) JOIMYCKaITCs TOJIBKO C COTJlacusi 3TOro rpaxiaanuHa. [locnme cMmeptu
rpakJaHuHA €ro U300pakeHUE MOXKET UCIOJb30BATHCS TOJIBKO C COTJIACHS Je-
T€W W MEPEKUBIIETO CYNPYra, a MpU UX OTCYTCTBUU — C COIJIACHsl POJMUTENEH.
Takoe coriacue He TpeOyeTcs B ClIydasix, KOrjaa:

1) ucnonp30BaHue U300PAKEHUSI OCYIIECTBISIETCS B TOCYIapCTBEHHBIX,
OOI1IECTBEHHBIX WJIM UHBIX MyOJUYHBIX HHTEPECaX;

2) n300paxkeHue rpakJjaHuHa MOJIy4YeHO IPHU ChbeMKE, KOTopasi POBOIUT-
Csl B MECTaX, OTKPBITHIX JJII CBOOOJAHOTO TMOCEIIEHHUS, UM Ha MyOJUYHBIX Me-
porpuaTusix (coOpaHusx, che3aax, KOHPEPEHIMIX, KOHIIEPTaX, MPeCTaBICHU-
X, CIIOPTUBHBIX COPEBHOBAHUSIX U MOJOOHBIX MEPOINPHUATHSIX), 38 UCKIIFOUCHU-
€M CIIy4aeB, KOT/la TaKoe U300paKeHUE SBISIETCS OCHOBHBIM OOBEKTOM HCIIOJIb-
30BaHU;

3) rpakaaHuH TO3UPOBAI 3a TUIATY.

3amuTa HeMaTepuaabHbIX OJar OCyIIECTBISETCS Kak ¢ MTOMOIIbIO 00X
CIIOCOOOB 3aIIUTHI, TpeaycMOoTpeHHBIX cT. 12 'K P®, Tak u ¢ moMoIisio cremu-
IBHBIX CIIOCOOO0B, MPEYCMOTPEHHBIX UCKIIOYUTEIBHO IS 3al[UThl HEMATEPH-
anbHbIX O1ar. Tak, ct. 150 'K P® nonosHeHa monxoxeHueM o TOM, 4TO B CIIyda-
X, €CIIM TOTO TPeOYIOT MHTEPECHl IpakJIaHuHA, IPUHAJJICKAIINE eMy HeMaTe-
puanbHble OJlara MOTYT OBITh 3aIlIMINEHBI, B YACTHOCTH, IyTEeM MPHU3HAHUS CY-

1 O BBenenun B jeiicTBHE YacTh yeTBepTol [ paxkmanckoro koaekca Poccuiickoit ®e-
nepaiuu : ¢penepanbHbiil 3akoH PO ot 18 nexabpst 2006 r. Ne 231-®3. Jloctyn u3 crpas.-
npaBoBoil cuctemsl «KoHcynbranTlIimrocy.
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oM (haKTa HApYUIEHUSI €ro JUYHOIO HEHMMYIECTBEHHOIO MpaBa, OMMyOJIMKOBa-
HUS pElICHHs CyJa O JONMYIIEHHOM HapylIEHUHU, a TaKXKe IMyTeM IpeceueHUs
WIN 3ampelieHus] IeUCTBUN, HApyIIAIOIIUX WM CO3AAIONINX YTPO3y HAPYIICHUS
JUYHOTO HEMMYIIIECTBEHHOTO IIPaBa JMO0 MOCATAIONINX WA CO3IAI0IINX YTPO3y
MocsTaTesbCTBa Ha HEMaTepuaibHoe 0Jaro.

Cornacao c1. 12 'K PO takumu cnioco6amu SIBIISIIOTCS: MPU3HAHUE ITHX
IpaB; BOCCTAHOBJICHHE TOJIOKEHUS, CYIIECTBOBABILEIO J0 HapyIICHUs MPaBa;
npeceyeHre ACHCTBUM, HAPYIIAIONUX MPaBO WU CO3JAIONIMX YCIOBUS €ro
HapyIIEHUs; MPU3HAHUE HEACHCTBUTENBHBIM aKTa TOCYAAPCTBEHHOIO OpraHa
WM OpraHa MECTHOTO CaMOYMPABJICHUS; MPEKPaIlEHUE U U3MEHEHHE MPaBO-
OTHOIIICHUS; HETIPUMEHEHHE CYJOM aKTa TOCyIapCTBEHHOI'O OpraHa Wil OpraHa
MECTHOTO CaMOYMpaBIEHUS, MPOTUBOPEYAILIETO 3aKOHY, a TaK)K€ MHBIE CIIOCO-
Obl, MPEAYyCMOTPEHHbIE 3aKOHOM, HAllpUMEp ONPOBEPKEHUE CBEICHMM, MOPO-
YaluX YeCTh U JOCTOMHCTBO I'Pa)/1aHMHA.

B 1opuandeckoii nturepaType ¢ y4eToM 0COOEHHOCTEH JTMYHBIX HEUMYILIE-
CTBEHHBIX IIPAB MpPE/IaracTcsl yCTaHOBUTH B 3aKOHE HETPATUIIMOHHBIE CTIOCOOBI
3alIUThl ATUX MpaB, HAIpPaBJIECHHbIE KaK HA MPENyNpexJCHUE UX HapyLICHHUS,
Tak 1 Ha 3(PEKTUBHYIO 3aIUTY YK€ HAPYILICHHBIX JIUYHBIX HEUMYIIECTBEHHBIX
npasl.

XapakTepHO 0COOEHHOCTHIO MEPEUUCIECHHBIX CIIOCOOOB 3aIIUThI TUYHBIX
HEUMYLIECTBEHHBIX MIPAB SBISETCS TO, YTO OHU MPUMEHSIOTCA K MPaBOHAPYILIU-
TEJI0 HE3aBUCUMO OT €TO BUHBI.

Bmecte ¢ Tem, eciu HapylieHHEM JIMYHBIX HEMMYIIECTBEHHBIX IIPaB
TpaXTaHUHY HAHECEH UMYIIECTBEHHBIN YyIIepO, TO MPUMEHSIOTCS HOPMBI TPaXK-
JAHCKOTO TIpaBa, PEryJIHpYyIOIIMEe OTBETCTBEHHOCTh 3a NPUUYMHEHHE Bpeia
(rn. 59 TK P®)2. Kpome TOro, B CBA3U C HAPYIIEHHEM JIMYHBIX HEUMYILIECTBEH-
HBIX TpaB MOTEPIIEBIINI BIpaBe TPeOOBATh BO3MEIICHUS MOPAJIBHOTO Bpeaa
(ct. 151, m. 5 cr. 152, ct. 1099-1101 I'K P®). 3a HapyiieHUe OTACIBHBIX JTHY-
HBIX HEMMYILECTBEHHBIX MTPaB KOMIIEHCAIMsI MOPAJIbHOIO BpeJa OCYIIECTBIIsAET-
Csl HE3aBUCUMO OT BUHBI (HalpUMeEp, €CJIM BpeJ NMPUUYMHEH PaclpoCTpaHEHHEM
CBEACHMIA, TOPOYAIINX YE€CTh U JIOCTOMHCTBO TPAKIAHIHA).

B cnyuasx u B mopsiake, KOTOpPBIE MPEAYCMOTPEHBI 3aKOHOM, HEMaTepH-
aJlbHbIe OJlara, MpUHAJIekKABUINE YMEPIIEMY, MOTYT 3alUINAThCS APYTUMU JIH-
aMHu.

Oco0oe BHUMaHHE CIEAYeT yACTUTh TAKOMY CIIOCO0Y 3aIlUThl HEeMaTepH-
allbHBIX OJar, Kak KOMIICHCAllis MOPAaJbHOTO Bpela, KOTOPBIA KakK pa3 |

LCwm.: KpacaBuukosa JI. O. JInuHas ku3Hb TpaXkJaH Mmoj oxXpaHou 3akoHa. M., 1983.
C. 51-52; Pa3BuTHE COBETCKOr0 TPaKIaHCKOIO IpaBa Ha COBpeMeHHOM sTame. M., 1986.
C. 207-208.

2 JIns 3aIIuThl OTAETBHBIX JTHYHBIX MPAB TPAKIAH B ONpPENETEHHBIX CTydasX MOXKET
WCITOJIB30BAaThCA TAKXKE HHCTUTYT JOTOBOPHOM OTBEeTCTBEHHOCTH. CMm.: Spomenko K. b.
KuzHp 1 310poBbE MOJT OXpaHOH 3aKoHa. I paskaaHCKO-TIpaBoOBasi 3allUTa JIUYHBIX HEUMYIIE-
cTBeHHBIX TipaB rpaxkaan / K. b. SIpomenko. M., 1990. C. 21-31, 95-102.
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HaIpaBJIeH Ha 3alUTy HeMaTepuaibHbIX O1ar. O0s3aTeNbCTBO 0 KOMITEHCALIUU
MOPAJILHOTO Bpeia BO3HUKAET MPU HATUYHUU:

1) cTpagaHmii, T. €. MOPaJIbHOTO Bpeda KakK IOCICACTBHS HAPYIICHUS
JUYHBIX HEMMYILECTBEHHBIX IPAB WM MOCATATENbCTBA HA MHBIE HEMATEepUasb-
HBIC OJ1ara;

2) HePaBOMEPHOTO JiecTBHS (0€31CHCTBHS ) IPHIUHUTEIIS BPEa;

3) NPUYMHHON CBSI3M MEXIY HEIPAaBOMEPHBIM JEHCTBHEM M MOPAJIbHBIM
BpEIOM;

4) BUHBI TPUYUHUTENS BpEa.

Hanuune MopanbHOTO Bpelna MNpeanojiaraeT HEraTUBHBIE W3MEHEHUS
B [ICUXUYECKOM cdepe uenoBeKa, BhIpakaroluuecs: B MpeTeprneBaHuy MOCIEIHUM
(bu3MYEeCKUX U HPABCTBEHHBIX CTPaJlaHUN.

Hemarepuanbabie Osara MoryT 3alIUIIaTHCS HE TOJIBKO HOCUTESIMU 3TUX
opaB, HO M JPYrUMH JiMUaMu. B kauecTBe mpumMepa MOXHO IMPHUBECTH II. S
cT. 152.2 TK P®, coriacHo KoTopoMy IpaBo TpeOOBATh 3aIUTHI YaCTHOM JKU3-
HU TpaKAaHWHA criocobamu, npeaycMoTrpeHHbMU 11. 2 ¢T. 150 'K P® u nacTto-
AIIEW CTAaTbEH, B CIIy4ae €ro CMEPTH MMEIOT JIETH, POJUTENIA U NEPEKUBIIAN
CYIIPYT TaKoTO TpaxxaanuHa, u 1. 2 cT. 1267 'K P®, cornmacHo koTOpOoMy aBTOp
BIIpAaBE B MOPSAKE, MPEAYCMOTPEHHOM JJI1 HAa3HAYEHMs UCIOJIHUTENS 3aBella-
Hus (ct. 1134), ykazath JuI0, HA KOTOPOE OH BO3JIaraeT OXpaHy aBTOPCTBA,
MMEHH aBTOpa U HEMPUKOCHOBEHHOCTH Ipou3BeneHus (a63. 2 m. 1 ct. 1266) no-
CJIE CBOEH CMEPTHU. ITO JIMLO OCYIIECTBIISIET CBOU ITOJTHOMOYMS MIOKU3HEHHO.

IIpy OTCYTCTBHM TaKMX YKa3aHWM WIH B CIy4ae OTKa3a HA3HAYEHHOTO aB-
TOPOM JIMIIA OT MCIOJHEHUS COOTBETCTBYIOIIMX IOJHOMOYHUM, a TAKXKE IOCIE
CMEPTH 3TOTO JIMIA OXpaHa aBTOPCTBA, UMEHU aBTOPA U HENPHUKOCHOBEHHOCTH
IIPOU3BEIEHUS OCYILECTBIISIETCS HACIEAHUKAMU aBTOPA, UX IPABONPEEMHUKAMHU
Y APYTHUMH 3aUHTEPECOBAHHBIMHU JIMLIAMU.

3aKOH HE yCTaHAaBJIMBAET KOHKPETHBIX KPUTEPHUEB OMPEACIICHUS HATUUYUS
y JUIA 3aMHTEPECOBAHHOCTH B OXpaHE aBTOPCTBA, UMEHHM aBTOPA WM HEIpH-
KOCHOBEHHOCTH MTPOU3BEJEHUS, a TAK)XKE CTENEHU JAHHON 3aMHTEPECOBAHHOCTH.
[Ipu 3TOM BOMPOC O HAJIMYMUU Y JIUIIA 3aMHTEPECOBAHHOCTH B OXpaHe aBTOPCTBA,
MMEHHU aBTOPA WM HEPUKOCHOBEHHOCTH MPOMU3BENCHHUS, OUEBUAHO, MOJICKHUT
JTIOKa3bIBAHUIO B Cy/1I€OHOM MOPSJIKE.

VYBaxkeHNe HEOTHEMIIEMBIX IIPaB U CBOOOJ UeJIOBEKa U I'pa)k/1laHWHA OCHO-
BAaHO Ha MPU3HAHUU MX LIEHHOCTH U BaXXHOCTHU JJI1 GYHKIIMOHUPOBAHUS Pa3BU-
TOTO TPAXKIAHCKOrOo OOIECTBa M LMBUIM30BAaHHOTO rocyaapctBa. IlosaTomy
JICUCTBYIOIIEE POCCUMCKOE 3aKOHOAATEIBCTBO 3aKPEIUIAET HOPMBI, B COOTBET-
CTBUH C KOTOPBHIMHU MOJMIIMS 3alllMIIAET IpaBa U CBOOOIbI YEIOBEKA U Irpaxkia-
HUHA HE3aBUCUMO OT I10J1a, Pachl, HAIMOHAIBHOCTH, S3bIKA, MMPOUCXOXKICHHUS,
MMYIIIECTBEHHOTO M JOHKHOCTHOTO TMOJIOKEHUSI, MECTa KUTEJIbCTBA, OTHOIIE-
HUS K PEJINTUU, YOSXKACHUM, MPUHAMJICKHOCTH K OOIIECTBEHHBIM 00bEIMHEHHU-
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M, a TakkKe Apyrux oocTosTenbeTB (CT. 5 denepanbHoro 3akoHa PO ot 7 des-
pans 2011 r. Ne 3-®3 «O monuimun»?).

Bcesikoe orpannueHue rpaxk/iad B UX MpaBax U cBOOOAX MOJUIMEH JOImy-
CTUMO JIMIIIb HA OCHOBAHUSAX U B MOPAJIKE, MPSIMO MPETYCMOTPEHHBIX 3aKOHOM.
JlaHHOE TIpeAnucaHrue KOHKPETU3UPYET IPUMEHUTEIBHO K JAEATEIbHOCTU MOJIH-
U1 HOpMY, 3adukcupoBanHyto B 4. 3 cT. 55 Koncturyuuu PO u 1. 2 ct. 1 T'K
P®, B cOOTBETCTBUU C KOTOPOM MpaBa U cBOOOABI YEJIOBEKA U IPakJIaHUHA MO-
I'yT ObITh OTpaHUYEHBI (eJIepaIbHBIM 3aKOHOM TOJIBKO B TOM Mepe, B KaKoi 3To
HEO0OXOJMMO B ILIEJIAX 3aIUThl OCHOB KOHCTUTYIIMOHHOT'O CTPOS, HPAaBCTBEHHO-
CTH, 3JI0POBbSI, IPaB U 3aKOHHBIX MHTEPECOB JAPYIUX JUIl, oOecrneueHus: 000po-
HBI CTPaHbl U 0€30MaCHOCTH T'OCY1apCTBa.

[IprueM cOTpyAHUK MOJMIIMU BO BCEX CIy4asXx OTPAaHUYEHUS MPaB U CBO-
00/ rpaxkaaHnHa o0s3aH Pa3zbsCHUTH €My OCHOBAHHE M TMOBOJI TAKOIO OIPaHU-
YEHUSI, a TAKKE BOSHUKAIOUIUE B CBSI3U C 3TUM €ro MpaBa U 00A3aHHOCTH.

Ecom B pesynbrate 3amep:kaHus IOAO3PEBAEMOTO MOYKET BO3HUKHYTH
OIMACHOCTD IS Yb€H-TMOO0 KU3HU, 37J0POBbS WM UMYIIECTBA, TO MOJUIIUS 00sI-
3aHa MPUHATH HEOOXOJUMBbIE MEPhI K YCTPAHEHHUIO TaKoW omacHocTu. Okazas-
mecs: 0e3 HaJl30pa HECOBEPIICHHOJIETHUE JETH, OOJIbHBIC MEepeatoTcs Ha To-
MEYEHUE POJACTBEHHHUKOB, IPYTUX JHI, MEIUIMUHCKUX W UHBIX YUPEKICHUI;
B OTHOILIEHWM OCTaBIIETOCs 0€3 MPUCMOTpa >KUIUIA WIM UMYIIECTBA MPUHHU-
MaroTCs MEpHI IO UX OXpPAaHE.

Bcenencteue mnpodeccroHanbHOW CHEHU(PUKH  IE€ATEIbHOCTh OpPraHOB
BHYTPEHHHUX JI€JI, B OTIMYUE OT APYTUX OPTaHOB UCHOJHUTEIBHOW BIACTH, CBS-
3aHa C MPUMEHEHUEM MEp MPUHYXKICHUS, IOITOMY OHA MOXET 3aKJ04aTh B Ce-
0€ CyIlIeCTBEHHYIO yTpO3y JUYHBIM MpaBaM U CBOOOJAaM YeJIOBEKa U TpaxaaHu-
Ha. [TogoOHBIE MephI ONpaBaaHbl JUIIb B TOM CTENEHH, B KAaKOW OHU BBHI3BAHBI
HE0OXOIMMOCThIO. B 3TOM CBSI3M MOJUIMA JOJKHA BTOPraThCs B JIMYHBIC MTpaBa
¥ CBOOO/IBI TPaXkIaH TOJIBKO TOTJA, KOT/Ia O6€3 9TOT0 HE MOTYT OBITh BBITOJTHEHBI
BO3JIOKEHHBIE Ha Hee o0a3aHHOCTH. [Ipu 3TOM Tpedyercsa n3dupaTh Takou cro-
co0 IeMCTBUIA, KOTOPBIN MPHU co3AaBIIelcss 00CTAaHOBKE B HAMMEHBIIICH CTEIEHU
yMaJisia Obl IMYHBIE TIpaBa U CBOOO/IBI.

HeyBaxenue, HecoOt0IeHNE JTUYHBIX MIPaB U CBOOOJ YEJIOBEKa U TPaK-
JAHWHA, €CJIM OHO JIOMYCKAETCSI CO CTOPOHBI COTPYAHUKOB OPraHOB BHYTPEHHHUX
JieNl, KaK MpaBWIIO, COJIEPKHUT B ce0e MPU3HAKU COCTaBa JOJDKHOCTHOIO MpO-
CTyIKa JIMOO MPECTYIJICHUSI U JOJDKHO BJI€Yb 3a COOOW TUCHUTUTMHAPHYIO HIIN
YTOJIOBHYIO OTBETCTBEHHOCT.

I'paxkianckoe 3aKOHOAATENBCTBO MPEAYyCMAaTPUBAET MATEPUAIBHYIO OT-
BETCTBEHHOCTb 3a BpeJl, IPUUMHEHHBIN TPAXKIAHUHY WU IOPUIAYECKOMY JIUITY
B pE3yJbTaTe HE3aKOHHBIX JCHCTBUU OpPraHOB JO3HAHUS, MPEABAPUTEIHLHOIO
CleACTBUsA, MpoKypatypsl u cyaa (ct. 1070 'K PD).

1O nomunuu : denepanbubiii 3akon P® ot 7 despans 2011 r. Ne 3-®3. ocTyn u3
crpaB.-1paBoBoil cuctemsbl «KoHcynbTanTIImocy.
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2. I'paxkaaHCcKO-TIpaBOBasi 3alI[UTA Y€CTH, JOCTOMHCTBA
1 1eJIOBOM penmyTanyu rPakaaH v 1eJI0BOi penyTaluu IOpHIndecKnX JHI

JIOCTOMHCTBO JIMYHOCTH, YECTh U JOOpPOE MM, a TAKXKe JIeJIoBasi pemy-
TaIUsl OTHOCATCA K YHCITy HEMaTepuaIbHBIX Oyar, MpUHAAJICKAIIUX TPaXKIaHU-
HY, KOTOpbIC HEOTUYKJIaeMbl U HelepeaaBaeMbl HHbIM criocoboMm (m. 1 ct. 150
'K P®). Hemarepuanbhubie Oiiara SBISIOTCS OOBEKTAMH TPAXKIAHCKUX IPaB
(ct. 128 'K P®). Cornacho 1. 2 cr. 150 'K P® HemarepuanbHble OJiara 3aliu-
mjatorcs B cootBeTcTBUU ¢ ['K PO u ipyrumu 3akoHaMu B CITy4dasiX U B MOPSIJIKE,
MU TMPEAYCMOTPEHHBIX, a TAaKXKE B TE€X CIydasx M Mpejaenax, B KaKHX HCIOJb-
30BaHUE CIOCOOOB 3amuThl rpaxkmaaHckux mpaB (cr. 12 'K P®) BreiTekaer
U3 CyIIECTBAa HAPYIICHHOTO HEMaTepuajabHOro Ojara WiM JIMYHOTO HEUMYIIe-
CTBEHHOTO TIpaBa M XapakTepa MOCIeICTBUNA 3TOTO HApyIICHUS.

3aKoHOAATENh HE PACKPBHIBACT COJIEPIKAHUE MOHATHI «9ECThY, «I0CTOWH-
CTBO», «JI00pO€ UMS», «IeJ0oBas peryTanus», He BeIpaboTaHa UX yCTONUYMBAS
XapaKTepUCTUKa U B CyicOHOM mpakTuke. [leno B ToM, 4YTO MEPBUYHO ITO KaTe-
TOPUH ITUKH, OTYACTU — QUIOCOPHH, TTOATOMY 3HAUCHHE IOPUIUIECKIX KaTero-
puil OHU TPUOOPETAIOT, HATPUMED, B CIIydae MPOTHUBOIIPABHOTO MOCATATEIbCTBA
Ha COOTBETCTBYIOIIME HeMaTepuaibHble Onara. Tem He MeHee A IOpUAHYC-
CKOM MpakTHUKKW HEoOXoauMo OoJiee WM MEHEe €IMHOOOpa3HOE NMOHHMMaHue U
MPUMEHEHUE YKA3aHHbBIX MOHATUH.

Hanpumep, comepxaHueM MOHSATHS «UECTh» KaK IOPUIANYECKON KaTero-
pHUU SBIISIETCA OXpaHsSEMOE 3aKOHOM HeMaTepHallbHOE 0J1aro, CBS3aHHOE C IPH-
HA/JICKHOCTHIO TPaKJAaHMHA K OOIIECTBY, HAXOXKJIEHHUEM €ro B OMPECIICHHOM
conrasibHOM cpene. [Ipu 3ToM coryiacHO OOIIETIPUHATHIM MPABUIIAM TOJIKOBAHUS
MOHSTUNA PYCCKOTO SI3bIKA YECTh OIpENeNseTCs KaK: a) TOCTOWHBIC YBOXKECHUS U
TOPJOCTH MOpAJbHBIE KauecTBa YEJIOBEKAa, €r0 COOTBETCTBYIOIINE MPHHIIUIILI;
0) xoporas He3amsTHaHHAs penyTanus, A00poe UMs; B) LIETOMYJIpUE, HEMO-
pounocts!. [ToguepKHEM, YTO MOHATHE «YECTh» HEPA3PHIBHO CBA3AHO C KATETO-
PUSIMU «JIOCTOMHCTBOY» M «JI€JIOBAsi pENyTaIlks», B paBHOW Mepe OXpaHIEMbIMU
3aKOHOM, HO HE TOXKJECTBEHHO UM.

Crnenyer Takke UMETh B BUJY, YTO Y€CTh — 3TO MOHSATHE MOPAIBHOTO CO-
3HAHMS ¥ KaTeropus STUKH, TECHO CBS3aHHAS U BO MHOTOM CXOJIHAs C KaTErOpu-
el nocrouHcTBa. 110100HO AOCTOMHCTBY MOHSATHUE YECTh PACKPHIBAET OTHOIIE-
HUE YeJIOBEKa K caMOMy ceOe M OTHOIIIEHUE K HEMY CO CTOPOHKI obmiectBa. Of-
HAaKO B OTJINYME OT MOHATHUS JOCTOMHCTBA MOpaibHas LEHHOCTh JUYHOCTU
B MTOHSITUU YECTh CBS3BIBAECTCS C KOHKPETHBIM OOIIECTBEHHBIM TOJIOKEHHEM Ye-
JIOBEKa, POJIOM €T0 JeATEIHHOCTH M MPU3HABACMBIMHU 32 HUM MOpPAJIBbHBIMU 3a-
ciyramu. Eciiu ipeficTaBieHne 0 IOCTOMHCTBE IMYHOCTH UCXOAUT U3 TIPUHIIHIIA
paBEHCTBA BCEX JIIOJIEH B MOPAJIbHOM OTHOIIEHUH, TO MOHSATHE Y€CTh, HA00OPOT,
nudGepeHIUpPOBaHHO OIICHUBAET JIIOJIEH, YTO HAXOAUT OTPAKEHUE B MX peEITy-
tauuu. COOTBETCTBEHHO, YECTh TPEOYET OT YesoBeKa MOAJIEPKUBATh (OMpaB/Ibl-

1 HOpuandaeckas suukmoneaus / moxa pea. M. FO. Tuxomupora. M., 2008. C. 215.
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BaTh) Ty pEIyTalNI0, KOTOPOH 00JIaJaeT OH caM WIN KOJUIEKTHUB, K KOTOPOMY OH
TIPHHAICKUT .,

JIOCTOMHCTBO — TOHSATHE MOPAJIbHOTO CO3HAHMS, BBIPAXKAIOLIEE Mpe-
CTaBJIEHUE O LEHHOCTH BCSKOI'O YEJIOBEKA KaK HPABCTBEHHOW JIMYHOCTH, & TaK-
K€ KaTeropusi TUKU, KOTOpas 03HA4aeT 0co00€ MOpaJIbHOE OTHOUIEHUE YEIIO-
BEKa K caMOMYy ce0€ U OTHOIIEHHE K HEMY CO CTOPOHBI OOIIECTBA, B KOTOPOM
IPU3HAETCA LIEHHOCTh JIMYHOCTU. C OJTHOM CTOPOHBI, CO3HAHUE YEJIOBEKOM COO-
CTBEHHOT'O JOCTOMHCTBA SBisieTcsl (OPMOM CaMOCO3HAHHMSI W CAMOKOHTPOJIS
JUYHOCTH, HA HEM OCHOBBIBAETCSA TPEOOBATEILHOCTh YEJIOBEKA K caMoMy cele.
VYTBepKIeHHE U MOAJIEPKAHUE CBOETO JOCTOMHCTBA NPEIIOJIAraloT COBEpIIe-
HUE COOTBETCTBYIOLIMX €MY HPAaBCTBEHHBIX IMOCTYIKOB (MJIM HA00OPOT, HE MO3-
BOJISIFOT YEJIOBEKY IMOCTYNaTh HUKE CBOET0 AOCTOMHCTBA). B 3TOM CcMmbIcie mo-
HUMaHH€ COOCTBEHHOI'O JOCTOMHCTBA Hapsly C COBECTBIO M YECTBHIO SIBIIAETCA
OJIHUM M3 CIIOCOOOB OCO3HAHUS YEJIOBEKOM CBOE OTBETCTBEHHOCTH MEpPEI CO-
00l KaK TMYHOCTHIO. C Ipyroi CTOPOHBI, JOCTOMHCTBO JIMYHOCTU TPEOYET U OT
JIPYTUX JIIOJIEH YBOKEHHSI K HEW, MPU3HAHUS 32 YEIOBEKOM COOTBETCTBYIOIIUX
paB U BO3MOKHOCTEM, BEICOKOUN TPEOOBATENIBHOCTU K HEMY.

Penyranus (0T nat. reputatio — 00 lyMbIBaHUE, PA3MBIILUIEHUE) — B 3THKE
CJIOXUBILIEECS Y OKPY>KAIOIIUX MHEHUE O HPABCTBEHHOM OOJIMKE TOTO WJIM MHO-
ro yenoBeKa (KOJUIEKTHBA), OCHOBAHHOE Ha €ro MpeIIIECTBYIOUIEM TOBEACHUH U
BBIpA)KAIOIIEeCs] B MPU3HAHUU €ro 3aciayr, aBTOPUTETa, B TOM, YEro OT HEro
OKUJAIOT B JTAJIbHEWIIEM, KaKas Mepa OTBETCTBEHHOCTH Ha HETO BO3JIaraeTcs U
KaK OLICHUBAIOTCS €T0 MOCTYMKHU.

C yyeToMm 3TOro MOXXHO YTBEpXkAaTh, YTO AeJIOBAsl penyTramusi — 3TO
npuoOpeTaemasi B mpolecce MpoPEeCcCHOHATIBHON WIH NPEANPUHUMATEIbCKOM
NesATEeIbHOCTH OOUIECTBEHHAs OLIEHKA, OOLIee MM HIMPOKO PacpOCTPaHEHHOE
MHEHHE O JIEJOBBIX KadyecTBaX, JOCTOMHCTBAX YEJIOBEKA WM HOPHUIUYECKOIrO
muna. JlenoBas pemnyTaius OpraHU3allKi 3aBUCUT OT 3(PPEKTUBHOCTU €€ Mpe-
MIPUHAMATENBCKOM WJIM WHOW OCHOBHOM JESTEIBHOCTH, MECTAa HAXOXKICHHS,
MPOJIOJKATEILHOCTH CYILIECTBOBAHUS, M3BECTHBIX €M KaHAJOB BBITOJHBIX 3aKy-
MOK U COBITA, pa3yMHOCTH M JOOPOCOBECTHOCTH B OTHOIIEHMSIX C KOHTpareHTa-
MU, CTAOUIILHOCTH ATUX OTHOUIEHUH W IPYTUX XapaKTEPUCTHK. XOpollas JeJo-
Basg penyTauMs TpaxIaH, a TakkKe WHIWBUAYAIbHBIX MpeapUHUMATENEH
U IOPUINYECKUX JIMI] SIBJIIETCS OJTHUM M3 BaXXHBIX YCIOBUH UX YCHEUIHOW COOT-
BETCTBEHHO NPO(PECCHOHATBHON MM IPEANPHHUMATENLCKOM AEATENLHOCTHZ,

[IpaBo TpeboBaTh B CyneOHOM MOPSIKE OMPOBEPKEHUS MNOPOYAIIUX
YEeCTh, JOCTOMHCTBO WJIA JEJIOBYIO PENyTalWi0 CBEICHUN HMEET TIpaKJaHuH,
KOTOPBIN CUMTAET, YTO O HEM PACIpPOCTPAHEHBbI HE COOTBETCTBYIOIIUE JACHCTBU-
TEJIBHOCTH Topoyamue cBeAeHus. [lpu pacnpocTpaHeHUMM TaKUX CBEACHUI
B OTHOILIEHUM HECOBEPUIEHHOJIETHUX MJIM HEJEECHOCOOHBIX MCKU O 3alllUTe MX
YECTU U JOCTOMHCTBA B cOOTBETCTBUHM € 1. 1 1 3 cT. 52 ['TIK P®D mMoryt npens-
SBUTh UX 3aKOHHBIE MPEACTABUTEIH.

! Cnosaps 1o s1uke / nox pex. U. C. Kona. M. 1983. C. 399.
2 HOpuandaeckas suukoneaus / mox pea. M. 0. Tuxomuposa. M., 2008. C. 217.
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B cBs3u ¢ atum B 1. 3 TlocranoBnenus Ilnenyma BepxoBuoro Cyna P®
ot 24 ¢espast 2005 1. Ne 3 «O cyneOHOM TpakTHKE MO JeIaM O 3allUTe YECTH U
JIOCTOMHCTBA TPAXKIAH, a TAKXKE JIEJIOBOM PENmyTalMK IPakIaH U IOPUANYECKUX
! ykaszaHo, 9to 1. 5 4. 1 cr. 33 ApOUTPa)KHOro IPOLECCYATBHOIO KOJEKCa
P®? (nanee — AIIK P®) ycTaHOBIEHA cHeqMalbHAS MOABEIOMCTBEHHOCTE ap-
OUTpaXXHBIM CyJaM JIeJl O 3allluTe JACIOBOM permyTaluu B cepe npeanpuHuma-
TEJIbCKOW M WHOW 3KOHOMHYECKOW aesresbHOCTU. [Ipu 3TOM cormacHo 4. 2
HA3BaHHOW CTAaThU yKa3aHHBIC JIeJla paCCMAaTPUBAIOTCS apOUTPaKHBIMU CyIaMU
HE3aBUCUMO OT TOTO, SIBJISIOTCA JM YYaCTHHUKAMU MPABOOTHOIIECHHUM, U3 KOTO-
pPBIX BO3HHKJIM CIIOpP WA TPEOOBAHME, IOPUIWYECKHUE JULA, UHAUBUAYaJIbHBIE
MpeANpPUHUMATENTU WIK UHbIE OpraHu3alui u rpaxaane. Mcxoas us sroro, aena
O 3aIlUTe JIEJOBOM penmyTanuu B chepe MpeanpuHUMaTeIbCKON U UHOM 3KOHO-
MUYECKOM ACSTEIHHOCTH HE TTOJIBEIOMCTBEHHBI CyJ1aM OOIIEH IOPUCTUKIINH.

Cornacho 1. 1 ct. 152 'K PO neiicTBusMH, HanpaBIEHHBIMHA Ha ymale-
HUE YECTHU, TOCTOMHCTBA WJIM JIEJIOBOM penyTalMy FPaKJaHUHA, SIBISIOTCS pac-
IIPOCTPAHEHUE HE COOTBETCTBYIOIIMX JEHCTBUTEILHOCTH CBEACHU, IOPOYALIUX
€ro 4ecTb, JOCTOMHCTBO WJIM JIEJIOBYIO pernyTanuio. Pacrpocrpansemas o rpax-
naHuHe UHpopMaIus J0HKHA HE COOTBETCTBOBATH JCHCTBUTENBHOCTH, T. €. OBITh
JI0KHOM. 3aumThl OT AUddamaiyu, TpeACcTaBISIIONIE co00i pacpocTpaHEeHUE
COOTBETCTBYIOIINUX JEHCTBUTEIBHOCTH CBEIACHUM, NOPOYAIINUX YECTh, JOCTOUH-
CTBO WJIM JEJOBYIO PEMYyTalMIO JIMIA, IyTEM WX OIPOBEPIKEHUS POCCUHCKOE
IrpaKJAHCKOE NpaBo He mpenycmarpuBaeT. OHAKO €CIM paclpoCTPaHEHHBIE
CBEJICHUS, [TIOPOYAIIHE YECTh, JOCTOMHCTBO WJIN JEJIOBYIO PEIyTaLUIO JIUIA, XO-
TS U COOTBETCTBYIOT ACHCTBUTEIBHOCTH, HO MPEACTABISAIOT COOOM MEpCOHab-
HbIE JIaHHBIE OTPAHMUYECHHOrO JIOCTYNa, OTHOCAIIHUECS K TalHE JIMYHOW KU3HH,
IpaKJaHCKO-TIPABOBAs 3aluTa MOTEpPHEBLIEMY JUIy OyAeT MPeAoCTaBIIATHCS
croco0amu, aJIeKBaTHBIMU COBEPILIEHHOMY MPABOHAPYIIEHUIO.

Ilox pacmpocTpaHeHHMEM CBEAEHHM, NMOPOYAIIUX YECTh, JOCTOMHCTBO H
JIEJIOBYIO PEMyTalui0 FPpakJIaH, IOHUMAETCA JOBEICHUE UX 0 CBEJAEHUS TPETh-
WX JIAII B JIFOOOW JOCTynmHOM aiis ux Bocnpustust popme. B mynkre 2 [Toctanos-
nenus [Inenyma BepxoHoro Cyaa P® ot 18 aBrycra 1992 r. Ne 11 «O HekoTo-
PBIX BOINPOCAxX, BOZHUKIIUX MPU PACCMOTPEHUH CyIaMH JEJ O 3aIIUTE YECTH U
JIOCTOMHCTBA TpaXkJaH, a TaAKXKE JEJIOBOM pemyTaluu I'pakJaH U IOPUIAYECKUX
iy yKaselBaeTcss, 4To (opMaMU PACHpPOCTPAHEHMS JIOKHOM HMH(pOpMaIyu

1 O cyne6Hoii pakTHKe MO Je1aM O 3allUTe YECTH M JOCTOMHCTBA FPAKIaH, a TAKKe
JIEJIOBOM penyTaluu TpaxkJaH U IpUINYecKUX JuIl : noctaHoBiaeHue [Inenyma BepxoBHoro
Cyna PO ot 24 ¢depans 2005 r. Ne 3. JlocTyn u3 cnpas.-ipaBoBoi cucteMbl «KOHCYIbTaHT-
[Tnrocy.

2 Ap6uTpaxHBIIl TIpolleccyaibHEI Kojekc Poccuiickoit ®enepamuu ot 24 wmions
2002 1. Ne 95-@3. JlocTym u3 cripaB.-mpaBoBoii cuctembl «KoHcymbranTILrocy.

% O HeKOTOpPBIX BOMPOCAX, BOHUKIIMX TIPH PACCMOTPEHHH CYJaMHU Jel O 3alluTe Je-
CTH M JIOCTOMHCTBA TIpaXk/iaH, a TakXKe JIeJOBOM pernyTaluy rpakJaH U IOPUINYECKUX JHI :
nocraHoBieHue Ilnenyma BepxosHoro Cyna P® or 18 asrycra 1992 r. Ne 11. [loctyn u3
crpaB.-mpaBoBoil cuctemsbl «KoHcynbTanTIImocy.
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O FPaKJIAaHUHE SIBJIAIOTCS: OMYOJMKOBAaHUE COOTBETCTBYIOIIMX CBEIACHUMN B Ie-
YaTy, TPAHCISUA 110 Paguo U TEJIEBUACONpPOrpaMMam, IEMOHCTPALUS B KUHO-
XPOHUKAIBHBIX TIPOrpaMMax M APYTHX CPEACTBAX MACCOBOW MHGOpPMAIMH, W3-
JIO’)KEHUE B CIY)KEOHBIX XapaKTepUCTUKaX, MyOJUYHBIX BBICTYILJICHUSX, 3asiBIIe-
HUSX, aAPECOBAHHBIX JOHKHOCTHBIM JIMIIAM, WM COOOIICHHWE B WHOW, B TOM
yucie ycTHou, popme. CiieyeT UMETh B BUY, YTO PAacCHpOCTpaHEHUE yKa3aH-
HOM mMH(}OpMaIUy mpeanoyiaraeT TOBEACHUE €€ 0 CBEACHUS HECKOJIBKUX WM
XO0Ts Obl OJIHOTO JIMIIA, OJHAKO COOOIIEHHE TaKUX CBEJICHUM JIMIIb JHUILY, KOTO-
pOTO OHM KacaroTcsl, HE MPU3HAETCs UX pacnpocTpanenreMm. OpaHako crnocoba-
MU, onpeaeneHabiMu cT. 152 'K P®, ne 3ammumatorcs tpeboBaHus 06 ompo-
BEPKEHUU CBEACHUH, COACPKAITUXCS B CYJACOHBIX PELICHUsX, IPUTOBOpax, IMo-
CTAaHOBJICHHSIX OPTaHOB MPEIBAPUTEIHLHOTO CJICACTBHS M TOMY TOMO0OHBIX O(u-
UAJIBHBIX IOKYMEHTaX, JAJi 00’KaJl0BaHUsI KOTOPBIX MPEAYCMOTPEH MHOM ycTa-
HOBJICHHBIN 3aKOHOM HOPSIAOK.

Pacnpoctpansiemas o rpaxaaHuHe JioxkHas UHGOpMaIUs A0JKHA COJEp-
KaTh MOPOYAIIUE €r0 YECTh, JOCTOMHCTBO WM JEJIOBYIO PEIMYTAIUIO0 CBEJICHHUS.
K Takoro pojia cBeieHUSIM MOTYT OTHOCUTBLCSI COOOIICHUSI O HAPYIICHUU TPaXK-
JAHUHOM JIEUCTBYIOLIEr0 3aKOHOJATEIbCTBA WJIM MOPAJIbHBIX MPHUHIUIIOB, ACH-
CTBYIOIIIUX B OOIIECTBE, B YACTHOCTH O COBEPIICHUNU HEYECTHOTO MOCTYIIKA, HE-
MPaBUJILHOM TOBEJCHUU B TPYJOBOM KOJUIEKTHBE, OBITY, COJepiKallllue Hera-
TUBHYIO XapaKTEPUCTUKY MPOU3BOJICTBEHHO-X035ICTBEHHOM, HHOM mpodeccuo-
HaJIbHOM MJIU OOIIECTBEHHOM JEATEbHOCTH U T. II.

Crnenyer nmog4epKHyTh, YTO €CIU B MCKOBOM 3asIBICHUH UMEIOTCS MOPO-
Yalue CBEJCHUSI, COACPKAINE MPU3HAKU KIIEBETHI, Cy/Ibsi 00s3aH Pa3bsCHUTH
UCTILy €0 MpaBo TpeboBaTh BO30YKJEHHUS YrojoBHOTO aena. [Ipu aToM HeoO-
XOJIMMO YYHUTBIBATh, UTO BHIOOP Croco0a 3alluThl MPUHAIJICKUT MOTEPIICBIIE-
MYy, 32 UCKJIFOUCHUEM CJTy4aeB TaK Ha3bIBAEMOUN KBATM(UIIUPOBAHHOU KIICBETHI,
KOT/Ia YTOJIOBHOE JIEJI0 MOKET OBITh BO30YXKIEHO 10 MHUIIMATUBE CaMOTO CyJia
WJIY TPOKYpopa.

['paxxnanuny npeaocTaBiseTcsl MPaBo TpeOOBATh OMPOBEPKEHUS HE CO-
OTBETCTBYIOIIUX JCHCTBUTEIHHOCTH, MTOPOYAILIUX €0 YECTh, JTOCTOMHCTBO HIIH
JIEJIOBYIO PENyTalHI0 CBeJeHUH B cynebnoM mopsakel. ClienoBarensHo, ompo-
BEP)KEHHE TaKUX CBEACHUM SBISETCA CHEUUAJIbHBIM TI'PaXIaHCKO-IPABOBBIM
CrocoOOM 3allUThI, CBA3aHHBIM C HEOOXOAMMOCTBIO OOpaIIeHUsI TOTEPIIEBIIETO
JUIa 3a 3alIUTOM CBOETO MPaBa K KOMIETEHTHBIM rOCYAapCTBEHHBIM OpraHaM.
Ha3znaueHnvem onpoBep>KeHUs] HE COOTBETCTBYIOIIUX JEHUCTBUTEIBHOCTH, MOPO-
Yanux 4eCThb, JOCTOMHCTBO WJIM JEJIOBYIO PEIyTalMI0 T'PAKIaHWUHA CBEICHUI
KaK TPaXKJIaHCKO-TIPAaBOBOIO CIOCO0a 3alllUThl SBISETCS BOCCTAHOBJICHUE JINY-
HOM cdephbl MOTEPIEBIIETO JUIA, TOITOMY OHO JOJKHO paccMaTpHUBaThCS B Ka-

! B mynkre 5 IMocranopnenns ITnenyma Bepxosroro Cyma P® ot 18 arycra 1992 r.
Ne 11 momyepkuBaeTcs, 4TO 3aKOHOM HE NPENyCMOTpEHa OOS3aHHOCTH MPEIBAPUTEIILHOTO
oOpailleHusi ¢ TaKUM TpeOOBaHUEM K OTBETYMKY, B TOM YHUCII€ U B Clly4ae, KOTJa UCK IPeab-
SBJICH K CPEJICTBY MAacCOBOM HH(pOpMAIM{, PaclpOCTPAaHUBILIEMY CBEICHHS, MOpOYaIlne
YeCTh, JIOCTOMHCTBO U JEJIOBYIO PEIyTalMIO0 IPaX1aHUHA.
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YEeCTBE OJJHOTO U3 BUJIOB T'OCYAAPCTBEHHO-NIPUHYIUTEIBHBIX MEP PETYISTUBHO-
ro Xapakrepa.

B cratee 152 'K PD onpenensitorcsi crmocoObl ONMPOBEPIKEHUS HE COOT-
BETCTBYIOIIUX JIEUCTBUTEIBHOCTA MOPOYAIIUX YECTh, JOCTOMHCTBO HIIUA JEINO-
BYIO peryTaruio rpaxkaannaa ceefeHuii. Cormacuo m. 2 cr. 152 'K PO, ecnm
CBEJICHUS, TOpOYAIllUe YECTh, JOCTOMHCTBO WM JIEIOBYIO PEMyTalldio Tpaxaa-
HUHA, PaCIpPOCTPAHEHbI B CPEICTBAX MAacCOBOM MH(pOpPMAIMU, TO OHU JOJKHBI
OBITH OIIPOBEPTHYTHI B TEX K€ CPEJICTBAX MaccoBOil nHpopmaiuu. B crarbsix 43
u 44 3akona P® ot 27 nexabpst 1991 r. Ne 2124-1 «O cpenacrBax MaccoBOW MH-
gopmanmm»! (nanee — 3aKoH 0 cpeaCTBAX MAcCOBOM MH(OpPMALIUK) IPETyCMAT-
PHUBAIOTCS OCOOEHHOCTH TIOpSAJIKA OMPOBEPKEHUsI Takux cBeneHui. Tak, eciu
TPpaKJAHUH MPEACTaBUI TEKCT OMPOBEPIKEHHUS, TO PACIPOCTPAHEHUIO TTOJIEKUT
JAHHBIM TEKCT MPU YCIOBUU €r0 COOTBETCTBUS TpeOOBaHMSIM 3aKOHa O Cpel-
CTBax MaccoBoil mHpopmanuu. Penakuus paauo-, TeaenporpaMMbl, 00si3aHHAs
PacIpOCTPaHUTh OMPOBEPKEHHUE, MOXKET MPEAOCTABUTh IPAKIAHUHY WU TIPE-
CTaBUTEJIO OpraHU3alUU, MOTPEOOBABIIEMY 3TO, BO3MOXHOCTb 3a4MUTaTh COO-
CTBEHHBIN TEKCT U MEPE/IaTh €Tro B 3aMucu. B ompoBepkeHUU JOKHO OBITh yKa-
3aHO, KaKhe CBEJACHHUS HE COOTBETCTBYIOT JACHCTBUTEIHLHOCTH, KOTIa U KaK OHH
OBLIM pacrpoCTpaHEHbl JaHHBIM CPEACTBOM MaccoBor MHpopmaruu. Onposep-
KEHUE B TIEPUOJUYECKOM TEYaTHOM HU3JIAaHWU JOJHKHO OBITh HaOpaHO TEM Ke
mpu@TOM M TMOMEIIEHO O] 3arojoBKoM «OmnpoBepKEeHHEe», Kak MpaBHIIO,
Ha TOM JK€ MECTE€ IOJIOCHI, YTO M OINPOBEPraeMoe COOOIICHHE WA MaTepual.
[To paguo ¥ TENEBUACHHUIO OIMPOBEPKEHUE JOKHO OBITH MEPEIaHO B TO K€
BpeMs CYyTOK U, KaK MPaBUJIO, B TOM ke mepeaade, YTo U OMPOBEPraeMoe cooo-
HICHUE WJIK MaTepHall.

O0BbeM omnpoBepKEHUS HE MOXKET 0oJiee ueM BJBOE IMPEBBIIATH 00BEM
OnpoBepraeMoro (parMeHTa pacupoCTpaHEHHOTO COOOILIEHHUsI WM MaTepuaa.
Henw3s TpeGoBaTh, 4TOOBI TEKCT OMPOBEPKEHUSI OBLIT KOPOYE OJITHOM CTaHIAPT-
HOM CTpaHUIbl MAIIMHOMUCHOTO TeKcTa. ONpoBepKEHHUE M0 Pajuo U TEIEeBUAEC-
HUIO HE JO/DKHO 3aHUMaTh MEHbINE d(UPHOTO BPEMEHH, yeM Tpelyercs aJis
MPOUYTEHUS JUKTOPOM CTAaHIAPTHOW CTPAHUITBI MATUHOTIMCHOTO TEKCTA.

OnpoBeprkeHre JTOJDKHO TMOCJEeN0BaTh B CPEICTBAX MAacCOBOM HMH(OpMa-
IIUH, BBIXOJIAIIMX B CBET WJIU B 3GUP HE PEXKE OJHOTO pas3a B HENEI0, — B TeUe-
Hue 10 nHel co qHS nmonydeHus: TpeOoBaHMs 00 ONPOBEPKEHUU WITU €r0 TEKCTa,
a B MHBIX CPEJCTBAX MAcCCOBOW MH(OpMAIMU — B MOATOTABIMBAEMOM WM OJIH-
KallIeM MJIaHUPYEMOM BBIITyCKe. B TedeHne mecsia co 1HA NoJydeHus Tpeo-
BaHUS 00 OINPOBEPKEHUM JTMOO €ro TeKCTa pefakius 00si3aHa B MUCbMEHHOU
dbopMe yBeTOMUThH 3aMHTEPECOBAHHBIX TPaXKIaHWHA WJIM OPTaHU3ALMIO O Mpe-

1 O cpenctBax Maccopoit undopmaruu : 3akon PO ot 27 mexadps 1991 r. Ne 2124-1.
Hoctyn u3 crpas.-npaBoBoit cuctemsl «Koncynsrantllmoc»; Bectauk BepxoBroro Cosera
P®. 1992. Ne 7. Ct. 300; C3 P®. 1995. Ne 3. Ct. 169; Ne 24. Cr. 2256; Ne 30. Ct. 2870; 1996.
Ne 1. Ct. 4; 1998. Ne 10. Cr. 1143; 2000. Ne 26. Ct. 2737; Ne 32. Ct. 3333; 2001. Ne 32.
Cr. 3315; 2002. Ne 12. Ct. 1093; Ne 30. Cr. 3029, 3033; 2003. Ne 27 (u. 2). Cr. 2708; 2003.
Ne 50. Cr. 4855.
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M0JIAaTa€MOM CPOKE PAaCHpPOCTPAHEHHS OINPOBEPKEHUSI JTUOO 00 OTKaze B €ro
pPacIpOCTPAHEHUN C YKa3aHHEM OCHOBAHUM OTKA3a.

Hapsny ¢ atum 3amura 4yecTtu, JOCTOMHCTBA U ICJIOBOM PEIyTAIlUU IPaAK-
JAHWHA MOKET OCYIIECTBISATHCS TAKXKE C MOMOILIBI0 MEpP IPaXJaHCKO-TIPABOBOM
oTBeTCTBEHHOCTU. B cootBercTBUU € 1. 5 cT. 152 'K P® rpaxkganun, B OTHO-
HIEHWH KOTOPOTO PacHpOCTPAaHEHbI CBEACHUS, OPOYALIUE €TI0 YECTh, JOCTOUH-
CTBO WJIM JIEJIOBYIO PEMYTALMIO, BIIPABE HAPSAY C ONPOBEPKEHUEM TAKUX CBE-
JeHu! TpeOoBaTh BO3MEIEHUS YOBITKOB U MOPAJIbHOTO Bpela, MPUYMHEHHBIX
MX PACIIPOCTPaHEHHEM ™,

YnomuHaHue 0 MOpalbHOM Bpeze coaepkutcs B cr. 12, 151, 152, 1099
1101 TK P®. B nacrosimiee Bpemsi MpaBoBasi OIlEHKa CYIIHOCTH MOPAJIBHOTO
Bpeza, Mo KOTOPBIM 3aKOHOIATeNh TOHUMAET MPUYNHECHHUE TPaXIaHUHY (U3H-
YECKHUX WJIM HPABCTBEHHBIX CTpaJaHuil, 3akperieHa B ¢T. 151 'K PO.

B cBs3u ¢ atum B 1. 2 [loctanosnenus Ilneayma BepxoBaoro Cyma P®
ot 20 nexabps 1994 r. Ne 10 «HexoTopbie BOMpPOCHI MPUMEHEHHS 3aKOHOA-
TENLCTBA O KOMIIEHCALIME MOPAILHOTO BPEa»? FOBOPUTCS, YTO I10]] MOPATLHEIM
BpPEJIOM TMOHUMAIOTCS HPABCTBEHHBIC WM (PU3MUECKUE CTpajaHusl, MPUUYNHCH-
HbIC JeicTBUsAMHU (O€37eiCTBUEM), MOCATAIONMMU Ha TIPUHAJICKAIINE TPaK/a-
HUHY OT POKJICHHS WJIM B CHJTy 3aKOHA HeMaTepualibHbIe OJjara Wi Hapyllaro-
IIMMH €r0 JINYHbIE HEMMYILECTBEHHbIE UJIM MMYILIECTBEHHBIE ITpaBa. Jlanee oT-
MEYaeTCsl, YTO HPAaBCTBEHHBIE MEPEKUBAHUS U CTPAJaHUs YeIOBEKa MOTYT OBITh
CBSI3aHBI «C yTPaTOM POJICTBEHHUKOB, HEBO3MOXHOCTBIO MPOJOJKUTH AKTHB-
HYIO OOIIECTBEHHYIO KU3Hb, TOTEpel pabOThl, pACKPHITHEM CEMEWHOM, Bpaueo-
HOM TalHBI, PACIIPOCTPAHEHUEM HE COOTBETCTBYIOIIUX AECHCTBUTEIBHOCTH CBE-
JICHUH, MOpOYaIlUX YECTh, JOCTOMHCTBO U JICJIOBYIO PEIYTALMIO I'PaKIaHUHA,
BPEMEHHBIM OTPAHUYEHUEM WM JIMIIEHUEM KaKUX-JTH0O0 MpaBy.

OO0s13aHHOCTh MPABOHAPYIIUTENISI KOMIICHCUPOBATh TMPUUYUHEHHBIM UM
HPaBCTBEHHBIN (MOpANbHBIN) yIepd SBISETCS MEpPOH OMpEeNeICHHOW OTBET-
CTBEHHOCTH, HMMEIONIEH NPEBEHTUBHOE 3HAYEHUWE B OXpaHE NpaB JIMYHOCTH,
HE MO3BOJISIONIEH Oe3HaKa3aHHO yMaJIsiTh €€ YeCTbh, JOCTOMHCTBO, JIEIOBYIO pe-
nyTtauuoo. KomneHncanus MOpanbHOrO Bpela SIBJIIETCS, B CBOK OYEPEb, OJHUM
U3 Croco0OB 3alUThl rpakaaHckux npas (ctT. 12 'K PD).

'K PO 3akpernsieT cieayrore OCHOBaHUs, CIIOCOObI U pa3Mep KOMIICH-
Callid MOPAJIbHOIO BPEZIa, B3bICKUBAEMOI0 CYJIOM:

a) KOMIIEHCAIUsl MOPANbHOTO BpeAa ((PU3MYECKUX WM HPaBCTBEHHBIX
CTpajiaHui) OCYIIECTBIISIETCS TPU HAPYIICHUH JIMYHBIX HEUMYIIECTBEHHBIX
MpaB TPpaKJaHWHA WJIW MPH MOCATATEIbCTBE HA MPHUHAJJICKAIINE €My HeMare-

! Cobpanue 3akonogatensctBa PD. 1997. No 30. Crt. 3591; 2001. Ne 32. Crt. 3412;
2002. Ne 52 (4. 1). Ct. 5132; 2003. Ne 2. Ct. 160; Ne 50. Ct. 4847; Ne 52 (u. 1). Ct. 5038;
2004. Ne 10. Cr. 837.

2 HexoTopsle BOTIPOCH MPHUMEHEHHs 3aKOHOJATENhCTBA O KOMIEHCAIIUH MOPATbHOTO
Bpena : nocranosnenue [Inenyma BepxoBHoro Cyna P® ot 20 nekabps 1994 r. Ne 10. [o-
CTyN U3 cupas.-npaBoBor cucteMsl «KoncynpranTIImrocy.
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puanbHbie Oyara (B TOM YMCIIE Ha YECTh, JOCTOMHCTBO U JIEJIOBYIO PEMyTAaIlUIO)
U B IPYTHUX CIyYasiX, MPEIyCMOTPEHHBIX 3aK0HOM (cT. 151 'K PD);

0) mpexycMaTpUBaeTCsl KOMIIEHCAIIMSI MOPAIbHOTO Bpeia IOPUANYECKOMY
JUIYy, B OTHOIIEHUH KOTOPOrO0 HMMEJI0O MECTO PacHpOoCTpaHEHHE HE COOTBET-
CTBYIOIIMX JICICTBUTEIBLHOCTH CBEAEHUM, TOPOYAIIMUX €r0 AEIOBYIO PEMYTALHIO
(. 7 cr. 152 'K POD);

B) KOMIICHCAIIUSI MOPAJIBbHOTO Bpea, B YaCTHOCTH, MPUYMHEHHOTO pac-
POCTPAHEHUEM CBEICHHI, MOPOYAIUX YECTh U JJOCTOMHCTBO WUJIU JIEJIOBYIO pe-
MyTaIHI0, OCYIIECTBIISIETCS HE3aBUCUMO OT BUHBI PUYUHUTENS BPEa;

I') KOMITIEHCAIUSI MOPAIBHOTO Bpeia OCYIIECTBISETCS TOJIBKO B ACHEKHOM
dbopme u orpeenseTcs B 3aBUCUMOCTH OT XapaKTepa MPUYMHEHHBIX MOTEepPIIeB-
meMy (U3UYECKUX W HPABCTBEHHBIX CTPaJlaHWN, a TaKKe OT CTEMEHW BUHBI
NPUYUHUTENIS BpElla B TEX CIIydasiX, KOTJia BUHA SIBJISIETCS OCHOBAHHUEM JJIS BO3-
merienus Bpeaa (1. 1, 2 ct. 1101 I'K PO).

Crnenyet oOpaTuTh BHUMaHHE Ha TO, YTO BIEPBHIC B OTHOILIIEHUH pa3Mepa
KOMITEHCAIIMM MOPAJILHOTO BpeJia 3aKOHOJATeNIb YCTAHOBHII, UTO MPHU €Tr0 OIpe-
JICNICHUN «JIOJDKHBI YUUTHIBATHCS TPEOOBAHUS Pa3yMHOCTH U CIPABEIIIHBOCTH))
(m. 2 ct. 1101 T'K P®), a Takke «cTeneHb GU3NYSCKUX M HPABCTBEHHBIX CTpa-
JaHWH, CBA3aHHBIX C MHIWBUIYaTbHOW OCOOCHHOCTHIO JIMIA, KOTOPOMY TPHYH-
nen Bpea» (cr. 151 'K PO)L

Bomnpocs! 1J11 cCaMOKOHTPOJISE

1. PackpoiiTe MOHSTHE TUYHBIX HEUMYIIICCTBEHHBIX OJIar.

2. PackpoiiTe MOHATHE TUUYHBIX HEUMYILIECTBEHHBIX MPaB.

3. [lepeuncnuTe BUIbI TUYHBIX HEUMYIIIECTBEHHBIX MPAB.

4. HazoBute 0COOCHHOCTH OCYIIIECTBICHHS U 3aIIUTHI JUYHBIX HEUMYIIIE-
CTBEHHBIX IIPaB.

5. Packpoiite 0COOEHHOCTH y4acTHsi OpraHOB BHYTPEHHHX J€J B 3aLIUTE
JMYHBIX HEUMYIIECTBEHHBIX MPaB.

6. Packpoiite moHsTHE U COAepKaHHUE MpaBa HA Y€CTh, TOCTOMHCTBO U Jie-
JIOBYIO PEIyTalHIo.

7. Ilepeuncaure cnocoObl 3alIUTHI YE€CTH, JOCTOMHCTBA U JIEJIOBON peIry-
TaIuu.

! 'paxnanckoe mpaBo (O611ast acTs) : yuebHoe mocobue. bapraym, 2019. C. 87.
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JIEKLIAS 9. CAEJKH

Bonpocsl Jgexkuumu:

1. [TonsTHe, MpU3HAKHU CAEIKUA. BUabl cliemnoxk.

2. dopMma caIenKH ¥ MPABOBBIC TIOCIICICTBUS €€ HECOOII0ICHMS.

3. YcnoBus aeHCTBUTEIHLHOCTH CJIEIIOK.

4. HenelcTBUTEIbHBIE CACIKHU; MOHSITUE, BUJIbI, IPABOBBIC MOCIEACTBUS
MPU3HAHUS HEIEUCTBUTEIBHOCTH CHEIOK.

1. IlousiTHe, NpU3HAKH cAeJKH. BUabI caesiok

[Tonsarue caenku 3akpersieHo B ¢T. 153 'K P®. CaeaxkaMu npu3zHarOTCS
JICUCTBUS TPXKIaH U IOPUANYECKUX JIUI], HAIIPABJICHHBIC HA YCTAHOBJICHUE, U3-
MEHEHHE WM MPEeKpaIieHrne IPakIaHCKUX TTpaB U 00s3aHHOCTEH.

IIpusHaku caenaku:

1. Cnenka — 310 BOJIeBOM akT. J[Jig coBepIeHUs CASIKA HEOOX0Ma BO-
Jis JIMIa, HalpaBJI€HHAs Ha JIOCTHXKEHHE MPABOBOro pesyibTata. Kak oTMeuan
B. A. Oliren3uxr, BoJisi €CTh NPOIECC MCUXUYECKOTO PEryJIMPOBAHUS TTOBEACHUS
cyonekro!. Takoe HaMepeHHe, KeJaHHE Ha3bIBAETCS BHYTPEHHEH Bojeil. Of-
HaKO HAJW4YMs TOJHKO BHYTPEHHEIO >KEJIAHUSI COBEPIIUTH CHCJKY HEIOCTATOY-
HO, HEOOXOAUMO BBIPA3UTh €r0 BO B3aUMOOTHOIIECHUSAX C UHBIMU CYOBhEKTaAMU.

Cnoco06, ¢ MOMOIIbI0 KOTOPOTO BHYTPEHHSSI BOJS BBIPAXKaeTCcsl BOBHE,
Ha3bIBACTCSI BOJICU3bSIBICHUEM. MOKHO BBIICIUTh TPU TPYIIIBI TAKUX CIIOCOOOB:

1) npsiMoe BOJICH3BSIBIICHHE, KOTOPOE MMEET YCTHYIO WJIH IMHCHMCHHYIO
dbopmy (Hampumep, JUIO0 COTIACOBBIBACT C KOHTPAreHTOM YCIIOBUSI JIOTOBOPA,
MOJNUCHIBAET €ro; POAMTEIL JIa€T COIVIaCUE CBOEMY HECOBEPIICHHOJIECTHEMY
peOCHKY Ha COBEPIIICHUE CHIEIKH);

2) KOCBEHHOE BOJICU3BSABICHUE UMEET MECTO B ClIydae, KOrja OT JIMIla HC-
XOIAT IEUCTBUS, U3 COJIEPKAHUS KOTOPBIX SIBCTBYET €r0 HAMEPEHUE COBEPIIHUTH
CIEJIKY, TTO3BOJISIONINE C YBEPEHHOCTHIO 3aKIIOUNUTh, YTO BOJISI HA TTOPOXKACHUE
COOTBETCTBYIOIIMX MPABOBBIX MOCJIEACTBAN BbhIpAKEHA. Takue NECUCTBUS Ha3bI-
BAaIOTCA KOHKJIIOJICHTHBIMHU (HampuMep, 3aka3 M OIjlaTa TOBapa B HUHTEPHET-
MarasuHe, oriata npoesza B 001IeCTBEHHOM TPAHCIIOPTE U T. 1.);

3) MoyTuaHue 1o OOIIeMy IMpaBUIIY HE MPU3HAETCS COTVIACHEM Ha COBEp-
HICHHUE CIENIKU, OJHAKO B CIIy4asiX, IPEAyCMOTPEHHBIX 3aKOHOM WJIM COTJIAIlIe-
HUEM CTOPOH, MOXKET OBITh PACIIEHEHO KakK BOJIECU3bSIBICHHWE HAa COBEPIICHHUE
CIICTKHU.

Bonga v BoneusbsiBIEHUE IOJKHBI COOTBETCTBOBATH Jpyr apyry. Ecmu
BOJIA JIMIIa HalpaBji€HAa Ha JOCTHXKEHHUE OJIHOTO ITPABOBOTO IOCIIEICTBUS,
a B pe3yJIbTaTe BOJICU3bSIBJICHUSI BOSHUKAET COBCEM JIPYrO€, TO Takas CAEJIKa MO-

! Oitrensuxr B. A. Bons u Boneusbsasiaenue. Quepku Teopud, GuiIocobpuu U McHxo-
noruu npasa. J{ymran6e, 1983. C. 24,
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’KEeT BbI3BaTh CIOPBI MEXJY €€ YYaCTHUKaMH BIUIOTH 10 MPU3HAHUS €€ Heleu-
CTBUTENBbHOM. [103TOMY 11s1 CZIENKU BaXKHO €IMHCTBO BOJIU M BOJICU3bSIBICHHUS.

2. B cnenke coBmajaroT 1eib U IpaBOBOM pe3yibTar.

Lenb, Ay AOCTUKEHHS] KOTOPOM COBEpILIAETCS C/IENKa, HA3bIBAETCS €€ OC-
HoBaHUeM. K HeMy npeabsBisitoTcst TpeOOBaHUs 3aKOHHOCTH U OCYIIECTBUMOCTH.
[IpaBoBOI pe3yabTaT CACIKH — 3TO FOPHIWYECKUE MOCIEICTBUSA, KOTOPbIE BO3-
HUKJIM Y CYOBEKTOB MOCIIE €€ COBEpILICHHs. BUIbI TPaBOBBIX PE3yIbTATOB CICIIOK
pa3NUYHbL: MEPexo]l MpaBa COOCTBEHHOCTH, BOSHUKHOBEHHE IpaBa BPEMEHHOTO
M0JIb30BaHUS YY>KUM HMYILECTBOM, BO3HUKHOBEHUE MOJHOMOYMI JIEHCTBOBATH
OT UMEHHU JIPYTOro JIMIA, Iepexo]l mpaBa TpeOOBaHMs OT KPEAUTOPA K TPETbEMY
JMILLY | JIp.

HcnonHeHHy10 CeNKy XapakTepus3yeT COBIMAJCHHUE IeTU U MPaBOBOTO pe-
3ynbTaTa. HazBaHHbIE IIEMEHTHI MOTYT HE COBIACTb, KOT/A MO/ BUJIOM CAEIIKHU CO-
BEPILIAIOTCS HETPAaBOMEPHBIE AeHCTBUS. [Ipy coBEpIIEHNN TaKUX JEMCTBUN HACTY-
IIAIOT HE JKEJIA€MbIe CTOPOHAMMU IIOCIIEACTBUS, a T€, KOTOPbIE IIPEyCMOTPEHBI 3a-
KOHOM (B 3aBUCUMOCTH OT KBAIU()MKAIMY COOTBETCTBYIOIIETO HAPYILICHHUS).

Hampumep, eciu uio, onacasch HAIOKEHHs apecTa Ha CBOE€ UMYLIECTBO,
3aKJII0YaeT JUIsl BUJA JOTOBOP AapeHHs (OCYLIECTBISIET MHUMYIO CHAEJKY), TO
IIPaBOBOE MOCJEACTBUE B BUE Mepexoja npaBa COOCTBEHHOCTH HA MMYILECTBO,
SBJISIOLLEECS MPEIMETOM JOrOBOpa JAapeHUs, HE HACTYNHUT U HA UMYILECTBO MO-
YKET OBITh HAJIO’KEH apecT.

[IpaBoBy1O 1IEb CAETKH HEOOXOAMMO OTJIMYATh OT MOTHBA €€ COBEpIIIe-
HUsA. MOTUB — 3TO Kak Obl ()yHJITaMEHT, HA KOTOPOM BO3HHUKaeT Leiab. OH 1o-
OyKJaeT cyObeKTa K COBEPIICHUIO CHIEJIKH, XOTA U HE CIY>KUT MPaBOBBIM KOM-
IIOHEHTOM, KOMM SIBISIeTCSA MpaBoBas 1enb. OIHON W3 NPUYMH HEBKIIOYEHUS
MOTHBA B COCTaB CJIEJIOK SBJISIETCS TO, YTO IIPABO HE MOKET YUUTHIBATh TE CYTY-
00 JINYHOCTHBIE MTPUUUHBI, KOTOPBIMU MOKET PYKOBOJICTBOBATHCS CYOBEKT, pe-
11asi COBEPIINUTD CHEIKY.

Hampumep, rpaxknanvH mokymnaeT mpodecCUOHATBHBIA T'€0/Ie3MYeCKUi
UHCTPYMEHT, HaJesiCb, YTO BCKOPE OH YCTPOMUTCS Ha pabOTy HHKEHEpOM-
reojie3ucToM. OJIHAKO B TPYAOYCTPOMCTBE €My OTKa3bIBaroT. OmmuOOYHBIN MO-
TUB B JIAHHOM CIIy4yae HE MOXET MOBJIMSITH Ha JEUCTBUTENBHOCTb CIAEIKU IO
NPUOOPETEHUIO HHCTPYMEHTA.

OnHako CTOPOHBI CaMUM MOTYT MPUIATh MOTHUBY IOPUIUYECKYIO CHILY,
NpUAAaB €My 3HAUEHUE YCJIOBHUS CIEIKU, T. €. OTOBOPUB yCTaHOBiIEHHE (JINOO
U3MEHEHHUE, IPEKpallleHHe) NpaB U 00s13aHHOCTEH B 3aBUCUMOCTH OT peain3a-
IMK MOTHBA. B TakoM cityyae c/iejika CTAHOBUTCS YCIIOBHOM.

3. Cnenka — mpaBOMEpHOE JEHCTBHE, COBEPIICHHOE B COOTBETCTBHUH
c TpeboBaHusAMHU 3akoHa. Kak ropuanueckue (akTbl CACIKU MPEACTABISAIOT CO-
0ol HanboJee pacpoCTpaHEHHYIO TPYIIY MPaBOMEPHBIX NEHCTBUH (topuanye-
CKHX aKTOB), COBEPIIAEMBIX C LIEJBbIO BBI3BATh COOTBETCTBYIOIKE BOJIE CTOPOH H
3aKOHY ITPaBOBBIE MOCIEACTBUS.
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PaccmoTpum BHaBI caenok. HemanoBaxHbIM 1J1 YSICHEHUS POJIM U MECTA
CHEJOK B MEXaHHU3ME I'PaKJaHCKO-TIPABOBOTO PETYJINPOBAHUS SIBISETCS UX aHA-
JIU3 10 BUOBOMY pa3inuuio. TpaJuliuoHHas KiIacCU(pUKALMS CACIOK OTpakaeT
UX MPUPOJTY, MO3BOJISAS IITy0Ke U3yUYUTh CYTh PACCMATPUBAEMOTO SIBJICHUSI.

Jlenenue ceaoK Ha BUABI MOXKET OBITh MPOU3BEICHO MCXOMAS U3 Pa3Ivy-
HBIX MPU3HAKOB!

1. B 3aBUCMMOCTH OT 4HCJa Y4aCTBYIOIIMX CTOPOH CIAEIKA MOTYT OBITh
pazJie’eHbl Ha OTHOCTOPOHHUE, IBYCTOPOHHHUE, MHOTOCTOPOHHUE.

OIHOCTOPOHHEH CUMTAETCS CHEINKA, I COBEPIICHHUS KOTOPOM B COOT-
BETCTBUU C 3aKOHOM, MHBIMU MPABOBBIMU aKTaMH WJIM COTJIAIIEHHEM CTOPOH
HEOOXOJMMO M JOCTaTOYHO BBIPAKEHUS BOJIU OJHOM CTOpOHHI (1. 2 cT. 154 T'K
P®). Tak, K OTHOCTOPOHHUM CJ/IeJIKaM OTHOCSATCSI 3aBEIlIaHKE, BbIIaya JOBEPEH-
HOCTH, 3asBJICHUE O MPUHSTHH HACIEACTBA, OTKAa3 OT MCIOJHEHHUS 00s3aTelb-
cTBa (B Ciy4yae, KOTJla OH JIONMyCKAETCsS 3aKOHOM WJIM COTJIAIIEHUEM CTOPOH),
nyOnuyHOE 0OeIanue Harpaabl U T. 1.

B cootBeTcTBUU C 00IIUM MTPaBUIIOM, YCTaHOBIIEHHBIM B CT. 155 'K PO,
OJIHOCTOPOHHSISI CZIEIKA MOPOXKIAAET 00SI3aHHOCTH JIUIb Y JIUIA, €€ COBEPIIUB-
miero. Hanpumep, oObsiBiaeHHE MyOIMYHOTO KOHKYpPCa CO3/1a€T ONpPEJICICHHBIC
00s13aHHOCTH Yy €ro opranuszartopa. JlJis MHBIX JIMIl Takas CAeNIKa Mo OO0IIeMy
IpaBUIIy MOXKET CO3/1aBaTh JIUIIb MTpaBa, OT MIPUOOPETEHUsI KOTOPBIX OHU BIIPABE
oTkazarbcs. OAHAKO B ClIy4asiX, YCTaHOBJIEHHBIX 3aKOHOM JIMOO COTJallleHHEM
C OTUMU UHBIMHU JIUIIaMU, (DAKT COBEPIIECHUS OJTHOCTOPOHHEHN CACIKU MOXKET BbI-
3bIBaTh Y HUX 00513aHHOCTH. [IprMepom Takoil MpaBOBOW CUTyallMd MOKET IO-
CIIy’KUTh BMEHEHHAasl HaCJEeJIHHUKY B O0SI3aHHOCTh HEOOXOJAMMOCTb MCIOJHEHUS
3aBeniarenbHoro otkasa (cr. 1138 'K P®) mbo 3aBematenbHOTO BO3TIOKEHUS
(ct. 1139 TK PD).

JIByCTOPOHHE SBIISIETCS CEIIKA, JUIsl COBEPIIEHUSI KOTOPOH HE0OX0AUMO
BBIPKEHHUE COTJIACOBAHHOM BOJIM KaXIOW U3 JBYX CTOPOH, T. €., 10 CYyTH, COB-
NaJIcHUe ABYX BCTPEUHBIX BOJEU3bsIBICHUN. Hanpumep, npu 3akit04eHUu 10T0-
BOPA apeH/Ibl MIPEIIOKEHUIO apEHA0ATENs O IEpelaye BO BPEMEHHOE 0JIb30Ba-
HUE KaKOW-T100 BEIU JOKHO COOTBETCTBOBAThH COTJIACHE apeHIaTopa Ha MOy-
YEHHE MpaBa IMOJb30BaHUA 3TOW Bellpl0. Hanmume HeCKONbKUX JUI, JEUCTBYIO-
IIMX HA OJHOW M3 CTOPOH B CJEJKE, HE PEBpAIIAET €€ B MHOTOCTOPOHHIOIO.

B MHorocroponHeii caenke BOJISI KaXIOM M3 CTOPOH JIOJKHA OBITH
HaIpaBjeHa Ha JOCTH)KEHHE OOIel Uisl BCeX LEIH, a YUCIO 3TUX CTOPOH H,
CJIEI0BATEIbHO, YMCIIO COBIMAJAIOIINX BOJIEU3bSIBICHUN HE MOXKET ObITh MEHEE
Tpex. B kauecTBe mpuMepa MHOTOCTOPOHHEH CIEIKH MOKHO MPUBECTU JIOTOBOP
IIPOCTOT0 TOBAPUIIECTBA (JOTOBOP O COBMECTHOM JAEATEIBHOCTH), B paMKax KO-
TOPOTO HECKOJBKO JUIl (TOBApUIIEH) 00A3YIOTCS COCIUHUTH CBOM BKJIAJIbl W
COBMECTHO JeicTBOBaTh. Takoe 00OBbEAMHEHHE MOXET IMpPecieoBaTh Kak KOM-
Mepueckue, Tak u Hekommepueckue 1enu (ct. 1041 I'K P®). Kaxaprit ToBapui
B YKa3aHHOM JIOTOBOPE BBICTYIIAET KAK CAMOCTOSITEJIbHASI CTOPOHA B CIIETIKE.
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JIByCTOpOHHHE U MHOTOCTOPOHHUE CAEJIKH — 3TO JOTOBOpbI. Takum oOpa-
30M, MOHSTUE «CACIKNY IIUPE, YEM MOHSITUE «IOTOBOPHI», MOCKOIBKY OJHOCTO-
POHHUE CIENKHU IOTOBOPAMH HE SIBJISIIOTCA.

2. B 3aBUCHMOCTH OT yCIIOBUSI O CPOKE CHAEJIKH MOTYT OBITh CPOUHBIMU U
O0eccpouHbIMU. [[71s1 CPOYHBIX CHEJOK XapaKTEpHO OIpEAeNIeHUE OAHOTO HIIU
JBYX CIEAYIOIINX MOMEHTOB:

1) cpok UCTIOJTHEHUS OJHON (HECKOJBKHX, BCEX ) 00s3aHHOCTEH;

2) CpOK TIPEKPAICHHS CACIKH.

Tak, Hampumep, MO JOTOBOPY XPAaHEHUS] TOBAPHBIA CKIIAJ (XpPaHUTEIb)
00s13yeTcs MPUHATH Ha XpaHEHHWE OBOIIM He mo3nHee 1 aBrycra 2022 r. Takum
00pa3oM, 3/1eCh OMPEIEIICH CPOK HCIIOTHEHUS 00513aHHOCTU XPaHUTEINS (TIePBBINA
U3 YKa3aHHBIX JIBYX MOMEHTOB). B 3TOM ke corniaiieHuu MoKeT ObITh YKa3aHo,
YTO OBOIIM MOJJIEKAT BO3BPATY XPAHUTENEM MOKIIAXKEIATENIO HEe 1o3/iHee 1 Ho-
sa0pst 2022 r. (MOMEHT IIPEKPAIICHUS CICIKH).

B OeccpouHoil caesike HE IPELYCMOTPEH CPOK €€ UCIIOIHEHUS U YCJO-
BUSI, TO3BOJIAIOLIUE OMPENEIUTD 3TOT CPOK, OTCYTCTBYIOT. Takas clenka ucroi-
HAETCs, KaK MpPaBUJIO, B Pa3yMHBI CpPOK Iocie ee coBepuieHus. Cpok Takxke
MOKET OIPENENATbCSI MOMEHTOM BOCTPEOOBaHUS.

3. Ilo mpu3Haky HacTyruieHHs (IIPEKpaIeHus1) MPaBOBBIX TMOCIEACTBUI
B 3aBUCUMOCTH OT OIPEJEICHHOTO O00CTOSATENbCTBA (YCIOBUS) CHEIKHU JESATCS
Ha yCIJIOBHBIE U 0€3yCIIOBHBIE.

B oTHomeHun oO0CTOSATENBCTBA, BBICTYMAIOIIETO YCIOBHEM CHAENKH (CO-
OBITUSI, IEUCTBUSL TPETHETO JIMIA), B MOMEHT €€ 3aKJIIOUEHUS] CTOPOHAM HEU3-
BECTHO, HACTYNHUT OHO WJIM HET. DTHM YCJOBHBbIE CACIKH OTINYAIOTCA OT 0e3-
YCJOBHBIX. YCJIOBHBIE CIAEIKA MOTYT COBEpIIATHCS IMOJ OTJIAraTelIbHbIM WU
10 OTMEHUTEIBHBIM YCIOBUEM.

Ecnu cTopoHsl mocTaBmii BO3HUKHOBEHHME TIPAaB M 00s13aHHOCTEHN B 3a-
BUCHUMOCTD OT BBIIIEYKA3aHHOTO OOCTOSITEIbCTBA, CACIKA CYUTACTCS] COBEPIIICH-
HOU IMOJT OTJaraTeJibHbIM ycjoBueM (1. 1 ct. 157 'K P®). Hanpumep, 3aiimo-
naBel] 00s13yercs mepefaTbh B3aliMbl ONMPENEICHHYIO JIEHEXKHYI0 CYMMY, €CIU
C HUM PacCUYMTAETCs €ro JODKHHK IO JIPYroMy J0roBopy K 1 gexadpsi COOTBeT-
CTBytoulero roga. Eciam HacTyIsieHUIo yclioBUsS HEJOOPOCOBECTHO BOCHPEMST-
CTBOBaja CTOPOHA, KOTOPOW HACTYIUICHHE YCJOBHUS HEBBITOJHO, TO YCIIOBUE
MPU3HAETCS HACTYIUBIIIHIM.

Ecnu cropoHbl CTaBsAT mpeKkpaileHue MpaB U 00SI3aHHOCTEM B 3aBUCH-
MOCTh OT OIPEAEICHHOTO OOCTOSITENIbCTBA, CHIENKA CUUTAETCS COBEPUICHHOM
10JT OTMEHUTEJbHbIM ycjoBueM (. 2 cr. 157 'K P®). IIpumepom Ttakoi
CHEJKHA MOKET BBICTYIIUTH JIOTOBOP KOMMEpPYECKOr0 HalMa KHIJIOrO MOMeEIlle-
HUS, MPEIyCMaTPUBAIOIIAN YCIOBUE O €ro MPEeKpalleHuu B cllydae, €ClIH Y
HaliMoaTeNss BOZHUKHET MOTPEOHOCTh B CIAHHOM >KHJIOM MTOMEIICHUH (B CBSI3H
C BO3BPAaTOM H3-3a I'PAaHHUIIbI, HAIPUMED).

Hacrtyruienre npaBoBbIX MOCAEACTBUN 0€3yCJTOBHOM CHEJIKHM HE 3aBUCST
OT KaKOTO-1100 00CTOSTENHCTBA, YKA3aHHOTO B HEH.
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4. B 3aBUCUMOCTU OT HQJIUYUS WJIM OTCYTCTBUS BCTPEUYHOI'O MPEIOCTaB-
JICHUSI CHICJIKU TOAPA3ACIISIIOTCS] HAa BO3ME3IHBIC U 0€3BO3ME3/THBIE.

Bo3me3aHol Ha3bIBaeTCs cleiika, B KOTOpOH 00S3aHHOCTH OJHOM CTOPO-
Hbl COBEPIIUTH OMNPEICIICHHbIC JCHCTBHUSI COOTBETCTBYET BCTpPEUHAsl O00s3aH-
HOCTb JIPYTOM CTOPOHBI MO UMYIIECTBEHHOMY TpeaocTaBieHuo (ct. 423 T'K
P®). D10 umyIlecTBEHHOE MPENOCTABICHUE MOXKET UMETh PAa3IMUYHbIE (POPMBI
BEIpOKEHMsI (Iepeqada JIeHeT, BEIIeH, BBIMOTHEHUE padoT, OKa3zaHWE YCIyT H
T. 1.) B 0e3B03Me3aHON clienke Takas BCTpeuHas OOS3aHHOCTh OTCYTCTBYET
(moroBop 0€3BO3ME3HOTO MOJIH30BaHUSI UMYILIECTBOM (JJOTOBOP CCYBI), J10TO-
BOp Aapenusi). [loaToMmy BO3ME3THBIMU MOTYT OBITh TOJIBKO JOTOBOPHI. OJHO-
CTOPOHHHE CHIEIKH HOCAT OE3BO3ME3THBIN XapakKTep.

5. IIo MOMEHTY BO3HMKHOBEHUS NPAB U 00SI3aHHOCTEN CIAEIKU MOoJpa3/e-
JISIIOTCS HA peaibHbIe U KOHCEHCYallbHbIE.

KoHceHcyalbHBIMU SIBIISIIOTCS CIIETKU, JJISI COBEPIICHUS KOTOPBIX J0CTa-
TOYHO JIOCTHKEHUS COTJIALIECHUS O COBEPUICHUU CAECIKUA U B MPEAYCMOTPEHHBIX
3aKOHOM CITy4asix MpUAaHHs JaHHOMY COTJIALIEHHIO TpeOyeMoil popmbl (Hampu-
Mep, JOTOBOP apeHIbl CUMTAETCS 3aKIIFOUEHHBIM B MOMEHT JOCTHUKEHHS COTJia-
HICHHS] MKy CTOPOHAMH O Tepeayue ONpeaesICHHON BEIH B IMOJIb30BAHUE).

JIst coBepllieHUs] peaIbHOM CICIKU HEAOCTATOYHO COIJIAIICHUS CTOPOH
B HE0OXoauMOM (hopme, TOMOTHUTEIHLHO TpeOyeTcs mepenada Bely Wik JeHeT
(I1OrOBOP PEHTHI, TOTOBOP NMEPEBO3KU IPY30B, IOMOBOP XPAHEHHS B KaMepe Xpa-
HEHUS).

6. B ocoOyro rpynmy MOryT OBITh BBIACICHB (pUAYUHAPHbIE CICITKH,
B OCHOBE KOTOPBIX JIXKAT 0COObIE, TUYHO-/IOBEPUTEIIbHBIC OTHOIIIEHUS CTOPOH.
[Ipu 3TOM yTpara TaKoro xapakTepa B3aUMOOTHOIIECHHWI IMPEJOCTABISAET BO3-
MOXHOCTb JIF0OO CTOPOHE B OJTHOCTOPOHHEM BHECYJCOHOM MOPSIAKE OTKA3aTh-
Csl OT UCIIOJIHEHUSI CACNKHU. Tak, CTOPOHBI JOTOBOPA MOpyUeHHUs (TTIOBEPEHHBIN U
JIOBEPUTEIb) UMEIOT MPaBO B JIIOOOE BpEeMsl OTKA3aThCs OT JOTOBOPA, UTO HETH-
MUYHO IS JIOTOBOPHBIX 0O0SI3aTE€ILCTB U SIBISIETCA CKOpee HCKIIOUCHHUEM
13 OOITUX TIPaBHUII.

2. ®opMa cAeJIKN U IPHANYECKHE MOCJIeICTBUA ee HeCOOI0IeHUs

[TockonbKy cenka — 3TO AEUCTBUS JIML, OHU B JIFOOOM Ciydae JOJKHBI
ObITh 00JIEYeHBI B KaKyr0-THOO (opMy, T. €. MPOSABIATHCS BOBHE. Dopma caen-
KH — 3TO COCO0 BBIPAXKEHUsSI BOJH, T. €. cloco0 BosiensbsiBiaeHus. Cratbs 158
I'K PO ycraHaBiuBaeT BO3MOKHOCTbh COBEPIIEHUS CIEJIOK YCTHO U MIMCbMEHHO.

PaccmoTpum kaxplii crnocod ohopmIleHNs:

1. YerHas ¢opma caenku 03Ha4aeT, 4To CHIEIKA COBEPIIAETCS IyTEM CIIO-
BECHOT'O BbIpaXeHMs BOJH. [Ipu 3aKkiroueHnH TakOW CIIEIKM CTOPOHBI Ha CIOBAX
bopmynHpyroT ycnoBusi ee coBepiieHus. K yctHol opme oTHOCHTCS U cOBep-
LIEHHUE CAEJIKH ITyTEM KOHKJIFOJIEHTHBIX AEUCTBUN (PaCCMOTPEHBI BBILIE).

B ycTHO# popMe MOTYT COBEpILIATHCS:

1) moOble CIEeNKH, JUIS KOTOPBIX 3aKOH HE YCTAHABIMBACT MHUCHMEHHYIO
dopmy (1. 1 ct. 159 I'K PD);
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2) cIeNKy, B KOTOPhIX MOMEHT 3aKJIFOYCHHUS] COBIANACT C MOMEHTOM WC-
nonHenusa (m. 2 cr. 159 I'K P®). Hanpumep, npu Kyruie-npoaake TOBapoOB
Ha PhIHKE COorJallleHue 0 MpUoOpeTeHUH TOBapa, epeaada ToBapa U orviara mno-
KyITHO! IIEHBI IPOUCXOJAT, KaK IPaBUIIO, OJTHOBPEMEHHO. VICKItOueHus u3 3To-
ro IpaBWia COCTaBJIAIOT: a) CHUTYyalluM, KOIJIa CTOPOHBI JOTOBapHUBAIOTCS
O MUCbMEHHOM O(OPMIICHHH TaKuX CJENOK; 0) ciaydyau, KOr/aa 3aKOHOM JUIsl Ta-
KHUX CIEJIOK YCTaHOBJIEHA HOTapHalibHas opMa MM HeleHCTBUTEIBHOCTh B Ka-
YeCTBE MPABOBOTO MOCJIEACTBUS HECOOIIOICHUS IPOCTON MUCEMEHHON (HDOPMBI,

3)cmenku B paMKax HWCIOJTHEHUS IMUCBMEHHOTO JIOTOBOpa, €CIH 3TO
HE MPOTHUBOPEYUT 3aKOHY, MHBIM MPABOBBIM akTaM U JoroBopy (m. 3 ct. 159 I'K
P®). Hammpumep, CTOPOHBI 3aKIIOYIIIN B TMCEMEHHOM (pOpMe TOTOBOP MOCTABKH
TOBapa CPOKOM Ha OJIMH IO/, YKa3aB, 4TO IOCTAaBKa JOJKHA MPOU3BOAUTHCA HE-
OOJBIIMMU MAPTUSAMH 10 NOCTYIUIEHUIO YCTHBIX 3asBOK MOKyHaTess. JTH 3asiB-
KU U UX COTJIaCOBAaHUE U OyAYT SIBISATHCS YCTHOU (DOPMOM CHIETKH.

Kak yka3pIBaJIOCh paHee, MOJIYaHHE PACLICHUBAETCS KaK COrJIacue Ha CO-
BEpUICHUE CIEJIKH, TOJBKO KOIJa 3TO IMPSMO MIPETYyCMOTPEHO B 3aKOHE WM
B corylanieHuu ctopoH. K npumepy, nociae uCTedeHns cpoka JEeUCTBUS JOTOBOpa
apeH/bl apeHAo0aTellb He TpeOyeT BO3BpaTa CBOETO MMYILECTBA, a apeHAATop
IIPOJIOJKAET MM IOJIb30BAaThCA M BHOCUTh apeHIHYIO Iu1aty. B Takoil cutyanuu
MOJIYaHHUE CTOPOH PAacCUEHUBAETCS Kak (opMa HUX COTJIacusi Ha COBEPIICHHE
CEJIKM, TOCKOJIbKY 3aKOH YCTaHaBJIMBAE€T, YTO JOTOBOP ApPEHIbl CUYHUTAET-
csl BO30OHOBJICHHBIM Ha HeompeaeeHHbIN cpok (1. 2 ¢T. 621 'K P®D).

2. [To obmemy mpaBwiy mucbMeHHasi popma mpeacTaBisieT coboi mo-
KYMEHT, B KOTOPOM YyKa3aHO HAaMMEHOBAaHHE CTOPOH, U3JIOKEHO COJEp KaHHE
CZIEJIKH, COAEPIKATCS MOAIMCH JINLA WU JINLL, €€ COBEPIIAOIIHNX.

B I'K P® ucuepnsiBatoniium o0pazoM chopMyIupoBaH NepeueHb ClIy4yaes,
KOI'JIa pa3pelaercs MOAINUCAHUE CAEIKU IPYTUM JIMLOM, a HE CAMHUM Tpaxaa-
HUHOM, SIBJISIOIIAMCS €€ CTOPOHOU. K TakuM ciydasiM OTHOCSTCS CUTyaluu, KO-
r7ia rpakJaHuH BCIEACTBUE (PU3NYECKOr0 HEJO0CTaTKa, 00JIE3HU WM HErpamoT-
HOCTH HE MOXET COOCTBEHHOPYYHO MOCTaBUThH MOANHUCH. JIUIO, MOANKCHIBAIO-
1iee CAEJIKY BMECTO €€ CTOPOHBI, UMEHYETCSl pyKONPHUKIaauuKoM. Ero noanuce
JOJKHA OBITh HOTAPUAJIBHO YA0CTOBEpPEHA C 0043aTeNbHON (PUKCalen MPUYKH,
NPENSATCTBYIOUIMX Tpa)XKJaHWHY, COBEPIIAIOIIEMY CIEIKY, MOANUCATh €€ coO-
CTBEHHOPYYHO. J[JI1 pyKONpUKIIAJUMKa CIETKA, KOTOpas UM MOJNUCaHa, HE TO0-
POXKIAET HUKAKUX NIPABOBBIX MOCIEACTBUI. OH HE CTAaHOBUTCS €€ CTOPOHOM.

[TucemenHas popma CAEIKA MOXKET ObITh MPOCTAasi U HOTAPUAJIbHAS.

JIji mpocTol MUCbMEHHOM (DOPMBI XapaKTEPHO TO, YTO TOKYMEHT, B KOTO-
POM H3JIOKEHBI YCIOBUS CACIKH, TOJDKEH COAEPKATh BCE TpeOyemble AJIsl CACTKU
PEKBHU3UTHI (COAEp)KaHUE, HAMMEHOBAHWE CTOPOH M MOJNMCH JIML, COBEpIIAIO-
mmx craenky). Takas (opma cienku He HpernonaraeT ydacTHsi Oo(UIUaTbHBIX
rOCy/IapCTBEHHBIX WJIM UHBIX YUPEXKIEHUH, B OTIIMUUE OT CHAEJOK, MOJIEKAINX
HOTAPUAIBHOMY YJIOCTOBEPEHHUIO WU FOCYAAPCTBEHHON pErHCTpaLiH.
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B 3akone (m. 1 ct. 161 I'K P®) ycranoBineHa o0s3aTeIbHOCTh MPOCTOM
MUCbMEHHOM (hOPMBI JUISI CIEAYIOMIMX KaTerOpUid C/IeIO0K:

1) cienku FPUANYCCKHX JIUI] MEXKIY COOO0M M ¢ TpakKaHAMU;

2) CACNKH TpakaaH MEKIy coOoii Ha cymmy, npesbimaromnryo 10 000
pyouieit;

3) chenku, MpeayCMOTPEHHBIE 3aKOHOM, HE3aBHCHMO OT COCTaBa ydacT-
HUKOB M CyMMBI. K 3TOM TpyIire OTHOCSTCS TOTOBOP MPOJAXH HEIBKHMOCTH
(ct. 550 T'K P®), nmponaxku npeanpusatus (ct. 560 'K P®D), apenast Ha cpok 0o-
aee rona (m. 1 ctr. 609 I'K P®), apenast 3panus wiu coopyxenus (cr. 651 T'K
P®), apennsr npennpusatus (cr. 658 'K P®), Haiima >KHJIOr0 TOMEIICHUS
(ct. 674 TK P®), tpancnoptaoit skcnemuiuu (ct. 802 'K P®), cTtpaxoBanwus
(ct. 940 TK P®), kpenutusiii goroBop (cr. 820 'K Pd), 6aHkoBcKOro BKIaaa
(ct. 836 'K P®), noeputenbHoro ynpasiacHus umyiiectoM (ct. 1017 'K P®D),
3asnora (ct. 339 I'K P®), nopyuurensctBa (ct. 362 'K PD) 1 MHOTHE NpyTHE;

4) cienku, JAJ1sl KOTOPBIX MUCbMEHHAst JopMa YCTaHOBJICHA 110 COTJIAIICHHUEO
CTOPOH, T. €. IT0 B3aUMHOM JIOTOBOPEHHOCTH KoHTpareHToB (1. 1 ct. 159 'K PD).

OO01ee mpaBoBoe mocJjieICTBHE HECOOII0OACHUSI MPOCTO MUCbMEHHOM
(¢opmbl BiieueT 3a cOOOM 3ampeT HMCMOJIB30BAHMS CBUJIETEIHCKUX MOKa3aHUU
B MTOATBEPKJeHNE (haKTa 3aKIFOUYCHUS CACIKH W €€ YCIOBHH, OJHAKO 3TO HE
O3HAYaeT JHUIICHHWE IpaBa MPHUBOJIUTH MHUCHMEHHBIC W WHBIC JOKA3aTeIhCTBA.
B kadecTBe TakuX MOKA3aTeIbCTB MOTYT OBITh MCIIOJIB30BaHBI OOBSICHEHHS CTO-
POH, BEIIECTBEHHBIC JTOKA3aTEIbCTBA, 3aKIIFOUCHHS SKCIIEPTOB, €CIIH, pa3yMeeT-
Csl, XapaKTep JOKa3bIBAEMBIX IPABOOTHONIICHWH TAET BO3MOKHOCTH HCITOJIB30-
BaTh IMEPEUYNCIICHHBIC BHJIBI JIOKA3aTEIhCTB. KpoMme 3TOro, «MHBIMH MHCHMEH-
HBIMH JI0Ka3aTeILCTBAMMY MPU HECOOIOCHUH TpeOyeMOoi 3aKOHOM MHUChbMEH-
HOUM (POPMBI MOTYT SIBJISITHCA KACCOBBIE (TOBAPHBIC) YEKHU, TOKYMEHTHI (I1acrop-
Ta, cepTU(UKATHI COOTBETCTBUS, MHCTPYKIIMU MO IKCILUIyaTalMi) Ha mpuodpe-
TEHHYIO BEIllb, SPJBIKH, TPUKPETUICHHBIE K BEIU, aKThl, TEJIETPaMMBbI, MUChMa
(B TOM umCie DJIEKTPOHHBIC) W JIHOOBIC MPEIAMETHI, HA KOTOPBIX C MOMOIIBIO
MMMCHMEHHBIX 3HAKOB U3JIOKEHBI CBEICHUSI O CICIIKE.

CBuieTenbCcKUE MTOKa3aHUsI MOTYT UCTIOJIb30BaThCS TIPH JOKA3bIBAHUU OT-
JeNbHBIX CTOPOH CJIIEJIKH, COBEPUIEHHOW C HapylleHHWEeM TpeOyemMoW MpOCTOM
MMUCBMEHHON (POPMBI, TOJIBKO B HMCKIIOUUTEIBHBIX CIydasx, yCTaHOBIICHHBIX
B 3akoHe. Tak, B myHkte 3 cT. 887 'K P® mnpsimo 3akperieHo, 4To HecoOr0 8-
HUE MPOCTOW MUCHMEHHON (POPMBI JOTOBOpAa XpaHEHUS HE JIUIIACT CTOPOHBI
mpaBa CChIJIAThCSA Ha CBHJICTEIBCKHE MMOKAa3aHUS B CIIydae CIOpa O TOXKIIECCTBE
BEUIY, NIPUHATON HA XpaHEHHUE, U BEIIY, BO3BPALICHHOM XpaHUTeneM. B coor-
BercTBUHU ¢ a03. 3 m. 1 cT. 887 'K PD nepenaua Bemm Ha XpaHEHHE TIPH 9pe3-
BBIYAHBIX OOCTOSITENHCTBAX (CTUXUIHOM O€CTBUHU, TOXKAape, yrpo3e Hamaje-
HUs, BHE3AITHON OOJIE3HHW U T. I.) MOXKET OBITh JIOKa3bIBacMa CBUJICTCITHLCKIUMHU
MOKa3aHUSIMHU.

CrnenuajbHOe NMPaBOBOE MOCJEICTBHE HECOOJII0OIEeHUS NMUChbMEHHOI
(hopMBI cIeJIKH BiIeUET € HeleHCTBUTENBHOCTH (11. 2 ¢T. 162 'K P®). JlanHoe
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MOCJIE/ICTBHE HACTYMAeT B CIydyasX, YCTAHOBJIEHHBIX 3akoHOM. Dopma crenku
npeacTaBisieT co00i B ATHX ciiydasx ee 0e3yCloBHO 00s3aTeNbHbI KOHCTHUTY-
TUBHBI 3JIEMEHT, OTCYTCTBHE KOTOPOTO JIENaeT CAEIKY HEIeHCTBUTEIbHOI.
B cuty mpsiMoro ykazaHusi 3aKOHa HECOOIOZCHHUE MPOCTON MUCHbMEHHOM (op-
MBI BJIEYET HEJCHCTBUTEIHHOCTh TAKUX CHEJIOK, KaK: COTJIAllIeHHEe O HEYCTOHKe
(ct. 331 'K P®), norosop o 3anore (1. 3 ct. 339 'K P®), norosop mnpojaxwu
HenBmwxuMocTH (ct. 550 'K P®), noroBop mopyuutensctBa (cr. 362 'K PD),
kpeautHeiit forosop (ct. 820 I'K P®) u ap.

HorapuanbHoe yaocToBepeHHMe MUCbMEHHOW C/AeJKH O3HAYaeT IPo-
BEPKY COOJIONCHUSI BCEX YCIOBUH JCHCTBUTENBHOCTU CHCIKU CIEIHATLHO
YIIOJITHOMOYCHHBIM JIUIIOM (HOTAPUYyCOM WJIM WHBIM JIOJDKHOCTHBIM JIAIIOM,
UMEIOIIMM IPAaBO COBEPIIATH TAKOE HOTApUAIIbHOE JICHCTBHE), B IOPSAKE, YCTa-
HOBJICHHOM 3aKOHOM O HOTapHaTe W HOTapHalbHOH jaesrensHocTu!. HoTapu-
aJIbHOE YJIOCTOBEPEHHUE 3aKIII0YaeTCs B COBEPIICHHH HA JIOKYMEHTE YJOCTOBE-
PUTEIHLHON HAaAIKCH HOTAPUYCOM MIIM APYIHM JOJDKHOCTHBIM IHIIOMZ 3a co-
BEPIICHHE JAHHOTO HOTApUAIBHOTO JNEHCTBUS B3UMAETCS TOCYJapCTBEHHAS TO-
nunHa. JIOKyMEHT, yI0CTOBEpSeMbIi HOTAPUYCOM, JIOJDKEH COAEPKATh PEKBH-
3UTHI, 00s3aTeNbHbIC A1 MUCHMEHHOW CIIENKH, OTpaXKaloIllue COJepKaHue
CIICJIKH, YIIOMUHAHKE O €€ YYaCTHUKAX W WX MOANUCH. Eciau TOKyMEHT He cOOT-
BETCTBYET JAaHHBIM TPEOOBAHUSAM, HOTAPUYC OTKA3bIBACT B HOTAPHUAILHOM YJI0-
CTOBEPEHUU CJICIIKH.

CMBICTT HOTapUAIILHOTO YIOCTOBEPEHUS — B «YCHIICHUM» IOPHIUYCCKOM
3HAYMMOCTH MTUCHMEHHOUW (DOPMBI CIIENKH, TTOCKOJIBKY HOTApHyC OOeCIieYnBaeT
IOPUINYECKYIO YACTOTY CICIKH, COOTBETCTBUE IOKYMEHTOB BOJIC yYaCTBYIOIIHX
B CJIEJIKE JIMI] ¥ CAMOM CIENKe IIPUIAeT UCKITFOUUTENHYIO IPOYHOCTES,

HorapuansHoe ya0CcTOBEpEHHE CIENOK 0053aTENbHO B CIyJasiX:

1) yKka3aHHBIX B 3aKOHE;

2) MPeayCMOTPEHHBIX COTJIAIIEHUEM CTOPOH, XOTS [0 3aKOHY ISl CIIEJIOK
JTAHHOTO BHJIa 3Ta (opma He Tpedyetcs (1. 2 ct. 163 'K PD).

B Hacrosiee BpeMsi 3aKOH yCTaHABJIMBAET 00s3aTelbHOE HOTapUATBHOE
yIIOCTOBEPEHUE IS CIETYIOINX CACIIOK:

— 3agenianue (4. 1 cr. 1124 TK P®D);

— noroBop peHth (cT. 584 'K PD);

— JIOBEPEHHOCTH HA MO/Iavy 3asiBJICHUI O rOCYyIapCTBEHHOW PETUCTPAIUH
NpaB WU CICJIOK, Ha PACHOPSHKCHUE 3apETUCTPUPOBAHHBIMU B TOCYAApPCTBCH-
HBIX peecTpax npaBamu (4. 1 ct. 185.1 T'K PD);

! OcroBr! 3axoHOaTeNnBCTBA Poccuiickoi denepanuy o HoTapuate (yTB. BepXoBHBIM
Coserom P® 11 deBpans 1993 r. Ne 4462-1) // Poccuiickas razera. 1993. Ne 49.

2 06 »71eKTPOHHOI (PopMe HOTapHANBHOTO yaocToBepeHns cM.: I[pinenosa B. C. Ho-
TapuaibHOE YIOCTOBEPEHUE CIENOK B JIEKTPOHHOU opme / DKOHOMHUKA, COLUOIIOTHS, Mpa-
B0. 2018. Ne 3. C. 44-46.

8 'paxnanckoe mpaso : yuebruk : B 2 7. T. 1./ mox pen. C. A. Crenanosa. M., 2017.
C. 215.
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— JIOBEPEHHOCTb, BblJJaBaeMasi (PU3NYECKUM JIMIIOM B MOPSIKE MEpe1oBe-
pus (4. 3 ct. 187 'K P®D);

— CJIEJIKH, CTOPOHOM KOTOPBIX BBICTYIAET JIMIIO, KOTOPOE BCIEICTBUE (u-
3MYECKOr0 HeJ0CTaTKa, OOJE3HU WIIM HETPAMOTHOCTU HE B COCTOSTHUU CaMOCTO-
ATEJILHO MMOCTAaBUTh MOJINCH, BCIEICTBUE YETO K MOAIUCAHUIO CAEIIKH IPUBJIE-
KaeTCs TPEThE JIMII0, IMEHYyeMOe PYKOIpHKIa dukoM (4. 3 c¢t. 160 'K PD);

— CJEJIKH MO OTYYXACHUIO JTOJIM WJIM YacTH JOJIM B YCTAaBHOM KaIlUTAaJIe
OOIIIECTBAa ¢ OrPaHUYEHHON OTBETCTBEHHOCTHIO (IO 00IIEMYy IMpaBUIy, KpOMeE
clly4aeB, yKa3aHHBIX B CcT. 21 @3 «O06 o01iecTBax ¢ OrpaHUYeHHON OTBETCTBEH-
HOCTBIO®);

— CJICJIKM, HalpaBJICHHbIE Ha OTYYXIEHUE JoJied B mpaBe oOiiel coo-
CTBEHHOCTH Ha HEABMKMMOE MMYIIECTBO (4. 1 cT. 42 DenepanibHOro 3aKOHA OT
13 urona 2015 r. Ne 218-®3 «O rocynapCTBEHHON pEerucTpanuu HeJIBHKUMO-
cti»? (manee — 3 «O roCyIapCTBEHHON PErUCTPALMI HEABIKUMOCTHY);

— CJICJIKH, CBA3aHHBIE C PACIOPSHKEHUEM HEIBUKMMOCTBIO Ha YCIOBHSIX
OMEKH, CACIKUA MO OTUYKICHHUIO HEABMKMMOIO MMYILIECTBA, MPUHAIIEHKAIIETO
HECOBEPILECHHOJIETHEMY WJIM OTPAHUYEHHO JEECOCOOHOMY IpakIaHUHY (4. 2
cT. 54 @3 «O rocy1apcTBEHHOM PETUCTPAIIMN HEIBUKHUMOCTHY);

— Opaunsie 1oroBopsl (4. 2 ct. 41 CK P®) u ap.

IIpaBoBbIe MOCIEACTBUA HECOOJIOACHUSI HOTAPHAJBLHOH (OPMBI
caeaku ycraHolieHsl B 1. 1 cT. 165 'K P®, cornacHo kotopomy HecoOmoe-
HUE HOTapUaIbHON (POPMBI CIIEIKM BO BCEX CIy4asX BJICYET €€ HEJACHCTBUTENb-
HOCTh. Takast chaenka sIBISIETCS HUYTOXXKHOW. DTH TMOCJIEACTBUSI HACTYIMAIOT U
B CUTyalluH, KOT/la HOTapHAJIbHOE yIOCTOBEPEHHUE CAEJIKH ObLIO MPEeayCMOTpe-
HO COTJIAIIEHUEM CTOPOH (@ HE 3aKOHOM).

l'ocynapcTBeHHasi peructpanusi CIAEIOK He sBisieTcs (OpMOMl CIenKH,
HO MPUMEHSIETCSl K CHIENKaM ONpeaesieHHON (QOopMbl, a UMEHHO MUCHMEHHOM.
[Ipu 3TOM TOCYAapCTBEHHAs! pErUCTpalls BO3MOKHA KaK B OTHOUIEHUHU CHEJOK,
COBEPILEHHBIX B MPOCTOM MHCHbMEHHOW (QopMe, Tak U B Cllydae HOTapUAIbHO
YIOCTOBEPEHHBIX CHEIIOK.

®denepanbHbiM 3ak0HOM OT 30 nexadbps 2012 r. Ne 302-®D3 «O BHeceHUH
W3MEHEHU B raBsl 1, 2, 3 u 4 yactu nepBoi I'paxknanckoro koaekca Poccuii-
ckoit deneparmy B MENIX YCTpaHEHUS TyOJIUpOBAaHUSI PETUCTPAIIMOHHBIX JICH-
CTBUI OTMEHEHA rOCyAapCTBEHHAs PerucTpanus JOTOBOPOB MPOAAXKH KUIIBIX
nomerniennit (ct. 558 'K P®), npoxaxu npeanpustus (ct. 560 'K P®D), nape-
HUS HeZBMKUMOTo umymiectsa (ct. 574 'K P®D), pentsr (ct. 584 'K PD).

B cootBerctBuu co ct. 164 'K P® B ciyyasix, korja 3akoH MpeaycMar-
PHUBAET TOCYAAPCTBEHHYIO PETHCTPALIMIO CAEIO0K, IPABOBbIE MOCIEACTBUS ClIE-
KM BO3HHKAIOT TOCJe Tako peructpauuu. Eciou coBepiiaemasi crienka mpeny-
CMaTpUBAaET U3MEHEHUE YCIOBHUM 3apErMCTPUPOBAHHON CHEJIKH, TO OHA TaK»Ke
MOJJICKUT TOCYIapCTBEHHON PerucTpaluu.

1 O rocymapcTBeHHO# perucTpanny HEIBIKHMOCTH : (he/lepanbHbIA 3akoH PD oT
13 urons 2015 1. Ne 218-®3 // Cobpanue 3akoHonatenscTBa Poccuiickoit @enepanuu. 2015.
Ne 29 (u. 1). Crt. 4344.
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[Topsimok ToCyIapCTBEHHOM perucTpaliud B HACTOSIIEE BPeMsl YCTaHOB-
aeH @3 «O rocynapcTBEHHOM PErUCTpalliy HEIBMXKUMOCTHY . I ocymapcTBeHHas
perucTpanus mpaB Ha HEJIBH)KMMOE MMYIIECTBO M CHIECIOK C HUM IPH3HACTCS
THM 3aKOHOM IOPHIWYECKHMM aKTOM IIpH3HAHHMS W MHOATBEPXKIACHHUS TOCydap-
CTBOM BO3HHMKHOBEHUS OrpaHMYCHHS (0OOpeMeHEHHS), IIepexo/ia UiIn IIpeKpalie-
HHS IIpaB Ha HEIBIKMMOE UMyIiecTBO. OHa IIPOBOAUTCS HA BCEH TEPPHUTOPHU
P® B EnmHOM TrocygapCTBEHHOM peecTpe IpaB Ha HEABMIKMMOE MMYIIECTBO M
CIEJIOK ¢ HUM. I ocynapCTBEHHYIO PETHUCTPAIMIO ITPaB HAa HEABMXKUMOC UMYIIIC-
CTBO M CJICJIOK C HHM OCYIISCTBIAIOT (PeepaibHBIA OpraH HCIOIHUTCILHOM
BJIACTH, YITIOJJHOMOYCHHBEIH B 00JIACTH TOCYJApCTBECHHOM PETHUCTPAIUH, M €TO
TEPPUTOPUAIILHEIC OPTaHbl, JCHCTBYIOIIHME B COOTBETCTBYIOIMX PETHUCTPAIIMOH-
HBIX OKpyrax. B Hacrtosmee Bpems TakuM opraHoM sBiseTcsa dDenepanbHast
Cayk0a TOCydapCTBEHHON perucTpanuu, kajgactpa u kaprorpadum (Pocpe-
ecTp)!, KOTOpas OTHOCHTCS K BEJCHUIO MUHUCTEPCTBA SKOHOMUYECKOTO Pa3BH-
Tus PO.

VYKIIOHEHHE CTOPOHBI OT HOTAPHAILHOTO YJIOCTOBEPEHUs WJIM TOocyaap-
CTBCHHOM PpETHUCTpPAllUM CJACJIIKH MOXET IIOBJIeYb BO3HHKHOBEHHE YOBITKOB
y Apyroil cTopoHbl. IIpn HEOOOCHOBAHHOCTH TAKOTO YKJIOHEHHUS, T. €. HAJTUIUHU
BUHBI YKJIOHSIOIICHCS CTOPOHBI, BEI3BAaHHBIC 3a/ICP)KKOM B COBEPIIICHUN WIIU Pe-
TUCTpAIlU CHIEIKH YOBITKH IOJUIeKaT BO3MEIIEHHUIO 110 OOIIMM ITpaBHUJIaM
IpaXkIaHCKOI0 3aKoHoaaTeabCcTBa (1. 4 ¢T. 165, cr. 15 'K PD).

3. YciaoBus 1eHCTBUTEJILHOCTH CAEJIOK

VYcaoBusi IEWCTBUTENLHOCTH CIETKUA CIEAYIOT U3 €€ OIpeACNICHUs] Kak
MIPAaBOMEPHOTO IOPUAMYECKOTO JEHCTBUS YYACTHUKOB TPAXKIAHCKUX IMPABOOT-
HOIIICHU, UMEIOIIETO 1EJbI0 YCTAHOBUTh, U3MEHUTH WM TIPEKPATUTH TPaXKIaH-
CKHE TIpaBa U 00SA3aHHOCTH.

Cnenka paelcTBUTENbHA MPU OJHOBPEMEHHOM HAJIWMYUU CJEAYIOIIUX
YCIIOBHUM:

1. Conepxanue W TpaBoBas Iedb CIACIKA HE MPOTHUBOpPEUYAT 3aKOHY U
WHBIM MPaBOBBIM akTaM. [IpaBoBas 11€1b CIETKU B COOTBETCTBUU C TPEOOBAHU-
sMH OOIIEr0 TPAaBOBOTO pEeXHMa JOJDKHA OBbITh 3aKoHHOW. [lo MHeHuro
B. II. IllaxmaToBa, «3aKOHHOCTH II€JIU CHCIKH MMEET MECTO TOrJia, Korja Julia,
€€ COBEpIIAOIINE, HE HAPYIIAIOT IOPUANYECKUE 00S13aHHOCTH, YCTAaHOBJICHHBIC
MPEANUCAHUSIMU TIPABOBBIX HOPM, BXOJIAIME JIMOO B COJEpPIKAHUE IMPABOCIIO-
COGHOCTH, TUOO B COMEPKAHNE KOHKPETHOTO IIPABOOTHOLIEHUS»?.,

B wacTHOCTH, OUEBHIHA HE3aKOHHOCTH TIPABOBOM €I MPHU MPOJAKE J0-
Ma OJIHUM HacleTHUKOM Oe3 Begoma apyroro. DakTudeckue TpeOoBaHUS K CO-

1 O depepanbHoii cay)6e rocyaapCTBEHHOM PETHCTPAIHH, KaiacTpa U KapTorpaduy :
nocranosieHnue [IpasurensctBa PO ot 1 utons 2009 r. Ne 457. Jloctyn u3 cripaB.-lipaBoBOH
cuctemsl «KoHcynbranTlnrocy.

2 [llaxmatos B. I1. Cyienku, coBepiIeHHbIE ¢ LENbI0, IPOTUBHOM MHTEpecaM Tocyaap-
ctBa U obmectBa. Tomck, 1966. C. 14.
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JEePKAHUIO CAEIOK MPEIoIararoT HaIMUKUe BCEX CYIIECTBEHHBIX YCIOBUM U pe-
aTbHYI0 BO3MOKHOCTb MX OCYIIIECTBIICHHS CYOBEKTaMH CEJI0K. 3aKOHHOCTh CO-
JepKaHus KaK IOpUANYEcCKoe TpeOOBaHHE K COJICP)KAHMIO CHCIIKH BBIPAKACTCS
B HENPOTUBOPEYMH CYLIECTBEHHBIX YCIOBHH CIEIKU TPeOOBaHUAM 3aKoHal,

Heo6xoaumbiM 1151 TI000M CAEIKU SBIISICTCS €€ MPeaMeET, T. €. 0J1aro Kak
UMYIIIECTBEHHOTO, TaK U HEMMYIIICCTBEHHOTO XapakTepa (JIelCcTBUE, MOJIE3HBIN
pe3ynbTar). B KauecTBe mpeamMera MOTYT BBICTYNAaTh BCE T€ SIBJICHUS, KOTOPHIS
HaIpaBJICHbl Ha YAOBJIETBOPEHUE IOTPEOHOCTEM YYACTHUKOB TIPaKIaHCKOIO
0o00opoTa, B TOM YHCJI€ U UMYIIIECTBEHHbIC MpaBa TpeOoBaHus. CylecTBEHHBIMU
YCIOBHUSIMH JIJI CJICTIOK MOTYT SIBJISTHCS 1I€HA, CPOK, MECTO HAXOXKIACHUS Tpe/I-
MeTa CIEIKH U MECTO €ro MpPeJ0CTaBICHUS, BpeMs (CPOK) COBEPILICHUS CIICIIKH.
[Ipu 3TOM HX OmpeeeHue He T0HKHO MPOTHBOPEUUTh TPEOOBAHUSIM 3aKOHA.

Hanpumep, B 0AHOCTOPOHHUX CJEIKaX CYIIECTBEHHOEC 3HAYCHHE HUMEET
nata ux copepiieHus. Tak, B cooTBeTcTBUU co cT. 186 'K PD noepeHHOCTSD,
B KOTOPOH HE yKa3zaHa JaTa €€ COBEpPIICHUS, SBISCTCS HUYTOXKHOU. [y moro-
BOpa ITOCTaBKH CYIIECTBEHHBIM YCIOBUEM SIBJISICTCSI CPOK, JIJISL TOTOBOPA apEH/IbI
3JIaHUN — IICHA.

[IpaBoBas 11e/1b CENIKHU JOKHA OBITH HE TOJIBKO 3aKOHHOM, HO M OCYIIIe-
ctBuMoi. Crielka He MOXKET 00J1a1aTh IOPUANIECKON CHUJION, €CIIU €€ yYaCTHUK
MIpUHUMAET Ha ce0s SBHO HEBBINIOJHUMBIC oOs3arenbcTBa. Hampumep, Heocy-
IIIECTBUMOM OyJIeT SIBJSATHCS CIEIKA, MPEIMETOM KOTOPOW BBICTYIIACT WHIWBH-
JyallbHO OTpeJielieHHasl Belllb, KOTOPOH YK€ HE CYIIECTBYET K MOMEHTY €€ 3a-
KIroueHus. ®akTUUEeCKH HEBO3MOXKHO JOCTHTHYTD IEIU CIEJIKH 10 3aBEIaHUI0
UMYIIIECTBA B TI0JIb3y HACJICJIHUKA, YMEPIIEro K MOMEHTY €ro COCTaBJICHHS,
0 4yeM He OBLJIO0 M3BECTHO 3aBeIaTellio. B yKa3aHHBIX CUTyaIlUsAX HAJUIIO OOBEK-
THBHAs HEOCYIIECTBUMOCTb CJIeJIOK. Ecli B MOMEHT COBEpIIICHUS CISIKHA OHa
HEOCYIIIECTBUMA T10 CYOBEKTHBHBIM IMPUYHUHAM, TO HAJIHMII0O 0OMaH, KOTOPBIA BHI-
CTYITaeT B KQ4E€CTBE CAMOCTOSATEILHOTO OCHOBAHMS HEJICUCTBUTEIIBHOCTH CCIIKH.

2. OnpenenieHHOCTh CyOBEKTHOTO COCTaBa CACJIKU M MPABOCYOBEKTHOCTD
Ka)KJIOT0 YYaCTHHKA CIASIKH, HEOOXO0MMast JIsl €€ COBEPIIICHUS.

CyObeKT cleikd NOJDKeH ObITh mepcoHuduimpoBaH. Ha mpaktuke 510
TpeOOBaHUE HEPEAKO HAPYIIASTCS: HETOYHO MMEHYETCS YYaCTHUK CICIKU, He-
BEPHO YKa3bIBACTCS MECTO €ro HaXOXXJICHMS U T. 1. TpeOoBaHUS K MPaBOCYOh-
CKTHOCTH JIWII, YYACTBYIOIIUX B CJEIKE, 3aKOHOAATEIIEM OIPECIAIOTCS B 3aBH-
CUMOCTH OT UX HOCHUTEJIS.

TpeGoBanus K MPaBOCYOBEKTHOCTH (PU3UUYECKHUX JIUIL MPEIONPENETICHBI
WX UHTCIUICKTYaIbHOW U BOJIEBOM 3peoCThi0. JlaHHBIE TpeOOBaHMS YCTaHOBIIEC-
Hel B cT. 171, 172, 174-177 TK P®. [lo oOmiemy mpaBmity CAEITKOCTIOCOOHBIM
MIPU3HACTCS MOJHOCTHIO JI€eCTIOCOOHBIN CyOBEKT rpakaanckoro mpasa. Crernu-
¢dburKa PaBOCYOBEKTHOCTH OTMEIBHBIX BO3PACTHBIX KATETOPUN TpakIaH, OCHO-
BaHMS MIPU3HAHUSA IpaXkaaH HEJIEeCIIOCOOHBIMU U OTPAHUYCHHO JI€ECIIOCOOHBIMHU

! Boskos M. A., IIunosckas A. JI. AHTHcoOLIMaNbHAs CHIENIKa KaK BUJ HEJICHCTBU-
TEIHHOU CAETKU B TpaxaaHckoM obopote // YactHoe mpaBo Poccuu: mpobiembl U mepcrnek-
TUBHI pa3BuTHsi. M., 2018. C. 18-24.
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ObLIM paccMOTpeHbl paHee, B Teme «I'pakaaHe Kak CyOBbEKThl I'PaKIaHCKHX
MIPaBOOTHOIICHUI.

3. CooTBeTCTBHE BOJICU3BSBICHUSI YYACTHUKA CIHCJIKHU €r0 JEeHCTBUTEIb-
HOI1 BoJie. BosensbsiBieHre JOMKHO ObITh HE TOJIBKO BBIPAXKEHO, HO U JOCTYITHO
noHuManuto. [IpuMeHuTebHO K (PU3MYECKUM JIMIIAM HOCUTEIbh BOJIA U BOJIe-
U3BSBJICHUS COBMAJAET B OJHOM Jule. HeT mpuHIuNuaibHbIX OTJIMYUN B CTa-
HOBJICHUM BOJIM IOPUIUYECKUX JUI U TocyaapctBa. OpaHako BojeoOpa3oBaHHE
ITUX CYOBEKTOB TpaBa cHeluUYHO: BOJIS TOCYAapCTBa U IOPUIAYECKUX JIMII
dbopmupyeTcsi depe3 MpeAcTaBUTENe 3TUX CTpyKTyp. [lpudem Bossg Takux
npeacTaBuTeNield 0a3upyeTcsi B OCHOBE CBOEH HE Ha JIMUHBIX MOTPEOHOCTSX U
untepecax. Kpyr ¢dakTopoB, GopMHUpPYIOIIUX BOJIO TOCYJapcTBa U IOpHUAAYE-
CKOT'O JIMIIa, IO 00bEMY 3HAUMTENIBHO IIHpe, YeM y (uzudeckoro iuua. Ecnu
JUTst GU3UYECKOTO JIWIA COIMaIbHOE ObITHE KOJUIEKTHBA, COCTOSIHUE 00IIeCTBa U
rocyJapcTBa, MOXKET, U HE UMEET HEMOCPEICTBEHHOT'O 3HAUCHHUS TIPU COBEpIIIe-
HUU KOHKPETHOM CHENIKH, TO 3T 0OCTOSTEIHCTBA CYIIECTBEHHBI JIJIsl COBEpIIIE-
HUS CCJIOK IOPUIUYECKUM JIMIIOM U rocynapctBoM. MHbIMU ciioBamu, cBOOO1a
BOJIM TIPU COBEPILICHUU CEIKH C HEOOXOAMMOCTBIO JIOJDKHA MpenoiaraTh coo-
CTBEHHOE YCMOTpPEHHUE CYObEKTa B ONPEACIICHUN CYIIECTBEHHBIX YCIOBUH ClIe-
KH, popMUpyeMoe ¢ ydeToM crelupuku cyobekTa ((pusnyeckoro auia, opuau-
YECKOTO JIMIIA U TOCYJIapCTBa).

[Ipu HECOOTBETCTBUU BOJICU3BSIBICHUSI YYACTHUKA CHCIKH €ro JEHCTBU-
TEJIBHOM BOJIE TaKO€ HECOOTBETCTBHE HEIMOCPEICTBEHHO BJIEUET HEJCHCTBU-
TEJIBLHOCTH CJCJIKHU JIUIIb B CIIy4ae, €CIM €ro BOZHUKHOBEHUE OMPENEeIsioch BO-
Jell caMOro y4yacTHHKA, KaK MPU COBEPIICHUHM MHUMOW WJIM TIPUTBOPHOM cle-
Jok. B ciiydae, eciam HECOOTBETCTBHE BOJM M BOJICU3BSIBICHHUS JIUIA, COBEPIIIA-
IOIIErO C/EJIKY, BO3HUKIIO B PE3yJIbTaTe HEMPABOMEPHOTO BO3/CHCTBUS HA HETO
JIpyTuX JuI (HacwiIue, yrpo3a, 0OMaH) WIH IIOJ BO3JACHCTBHEM HHBIX OOCTOSI-
TEJIbCTB, UCKA3UBIIMX IIpoliecc GopMUPOBAHUS BOJHU (3a0IIyKICHHE, HECIIOCOO-
HOCTh TIOHMMAaTh 3HAYEHUE CBOUX JECUCTBHUI WJIM PYKOBOJAUTH UMM, CTCUCHUE
TSKEJIBIX 00CTOSITENILCTB), TO TaKas CJeJIKa, 00J1aj1ast OTHOCUTEILHOM JIEHCTBH-
TEJILHOCTHIO, MOKET OBITH MPU3HAHA TI0 UCKY TOTEPIIEBIIETO CYJ0M HEACHCTBU-
TEJIbHOM.

4. CootBercTBHE (HOPMBI BOJICU3BSIBICHUSI CTOPOH TPEOOBAHMSIM 3aKOHA
JJIS. JAHHOM CHEJIKH.

Hecobmonenne npocToit mucbMeHHOM (OPMBI CIEIKH, KaK OBbLIIO YKa3aHO
BBIIIIE, B OOIIIEM cllydae HE BJedeT ee HenecTBuTenbHoCTU. [locnencTBue He-
COOJIIO/IEHUsI TMCbMEHHOU (DOPMBI B BUJIC HENCUCTBUTEIBHOCTU CHCIKH HACTY-
MaeT TOJIBKO B CIyUasx, MPeIyCMOTPEHHBIX 3aKOHOM.

4. HenelicTBUTEIbHBIE CI€JIKH: IOHATHE, BUAbI,
NMpPaBoOBbIE MOCJECTBUS NPU3HAHUSA HEAECHCTBUTEIbHOCTH CIEJIOK

HenelcTBUTENBHOCTE CHEIKM O3HAYaeT, YTO JICMCTBHUE, COBEPIICHHOE
B BUJIE CIICJIKH, HE TTIOPOXKIACT IOPUIANYECKUX MOCIEICTBUM, T. €. HE BJICYET BO3-
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HUKHOBEHHMS, U3BMEHEHUSI WIM MPEKpPAIEHUs TPaXIAaHCKUX TpaB U 00s3aHHO-
CTeH, KpOME T€X, KOTOPBIE CBSI3aHbI C €€ HEJIEUCTBUTEIbHOCTHIO.

ITynkTt 1 cT. 166 'K PD noapaszaenser Bce HeAeHCTBUTEIbHBIC CACIKY HA
JIBa BUJIa — HUYTOXKHBIE U OCTIOpUMBIE. TEPMUH «HUYTOKHOCTBY, KaK MPaBUIIO,
OTOXAECTBIISIETCS] C A0COJIOTHOM HENEHCTBUTEIBLHOCTBIO, & TEPMUH «OCIOPH-
MOCTB» — C OTHOCUTEJIHbHOU HEJIEHCTBUTEIHLHOCTBIO.

1. HuuTtoxxHas cAesiKka HeJIeUCTBUTENbHA B CUITy HOPMBI IPaBa B MOMEHT
€€ COBEpIICHUS, MOITOMY CYJIEeOHOTO pelIeHUsT O MPU3HAHWU €€ HENIeWCTBHU-
TeJIbHOM He TpeOyercs. HuutoxHas cienka He MOJIeKUT ucnoigHeHuto. Cchl-
JaThCSl HA HUYTOXKHOCTH C/ICJIKH U TPEeOOBaTh B Cy/1€0HOM MOPSAIKE MPUMEHEHUS
MOCJIEJICTBUI €€ HEeICUCTBUTEIBHOCTH BIpPaBe CTOPOHA CHAEJKH, a B CiIy4asx,
PEIyCMOTPEHHBIX 3aKOHOM, MHbIE Juia. Cy/a BlpaBe NPUMEHHUTH MOCIEICTBUS
COBEPILICHUS HUYTOKHOM CHENIKHU U 110 COOCTBEHHOW MHUIIMATHBE.

'K P® npenycmaTprBaeT ciaenyrolnme 0CHOBAHUSI HHYTOKHOCTH CIeJI0K:

1) cnenka, HE COOTBETCTBYIOIIAs TPEOOBAHUSAM 3aKOHA WMJIM MHBIX MPaBO-
BBIX aKTOB (11. 2 cT. 168 'K PD);

2) cresika, COBEpIICHHAs ¢ IIeJIbI0, IIPOTUBHOW OCHOBAM IMPaBOIOPSAKA U
HpaBcTBeHHOCTH (cT. 169 'K PD);

3) muuMas u npuTBopHas caenku (ct. 170 'K PD);

4) cnenka, COBEpIIICHHAS JIMIIOM, TIPU3HAHHBIM HezeecocoOHbIM (cT. 171
'K P®), u cnenka, coBepiieHHas MaigojaeTHuM (ct. 172 'K PO);

5) cnenka, coBepllieHHAs ¢ HAPYIICHUSIMH 3allpeTa Wik OrpaHHYCHHS pac-
MOPSDKEHUSI MMYIIECTBOM, BBITEKAIONIMMHU M3 3aKOHA, HUYTOXKHA B 4YacTH,
npeaycMaTpUBAIOIICH PacopsHKEHUE TaHHBIM uMyIinecTBoM (cT. 174.1 TK PD).

HecMoTtps Ha To, uTo cpenu nepeuncieHHbix B cT. 12 'K P® cnocobos
3alUTHl TPAKIAHCKUX IPaB OTCYTCTBYET TaKOW CMOC00, Kak MpU3HAHUE HU-
YTOKHOU clenku HenaeicTBurenbHor, [nmenymbl BepxoBHoro Cyna P® u Beic-
mero ApoutpaxkHoro Cyna P® B m. 32 IlocranoBneruss Ne 6/8 ot 1 urons
1996 r. «O HEKOTOpBIX BOMPOCAX, CBSI3aHHBIX C NMPUMEHEHHUEM YacTH TEPBOM
I'paxkmanckoro kogekca Poccuiickoiit ®enepauum»! ykazamu, uro ['K PD ue uc-
KJIF0YaeT BO3MOKHOCTD MPEIBSIBICHUS UCKOB O MPU3HAHUU HEJIEHCTBUTEIHLHOM
HUYTOXKHOM CHENKH, TOITOMY Takue TpeOOBaHUS MOTYT OBITH MPEAbSIBICHBI
B CyJ B cpoku, ycTaHoByeHHble 1. 1 ¢1. 181 'K PO, u moyexar paccMOTpEeHHUIO
CyJIOM B 00111eM TTOPSIJIKE MO 3asiBJICHUIO JTF000T0 3aMHTEPECOBAHHOTO JIUIIA.

HuuToxxHast crenka HE MMEeT IOPUIMYECKON CHIIBI M JI0 pelIeHUus cyja
c MoMeHTa coBepiienus. Cya, mpu3HaBas CACIKY HUYTOXKHOM, JIMIIb YCTPAHSET
HEOMPE/ICJICHHOCTh B OTHOIICHUSIX, HO HE MpEBpalllaeT €€ U3 JACHCTBUTEIHHOU
B HEJICUCTBUTEIIBHYIO.

2. Ocnopumasi cejika B MOMEHT COBEPIIICHUSI MOPOKIACT CBONCTBEH-
HBIC JICICTBUTEIBHOU CHEJIKE ITPABOBBIE IMOCIIEICTBUS, HO OHU HOCST HEYCTOU-

1 O nekoToOphIX BOMpOCax, CBA3AHHBIX C TPUMEHEHHEM YacTH HepBoii ['paxmIaHcKkoro
konekca Poccuiickoit denepanuu : nocranosnenue [Inenyma BepxoBHoro Cyna PO u Ilme-
Hyma Beicmiero Apourpaxsoro Cyna P® ot 1 urons 1996 r. Ne 6/8. Jloctyn u3 cmpas.-
npaBoBoil cuctemsl «KoHcynbTanTl Iimrocy.
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YUBBIM XapakTep, T. K. M0 TpeOOBAaHUIO ONMPEEICHHOT0 B 3aKOHE Kpyra JIMIl Ta-
Kasl c/IeJIKa MOYKET ObITh MPU3HAHA CYJOM HEIECUCTBUTEIBHON MO OCHOBAHMUSIM,
YCTaHOBJICHHBIM 3aKOHOM. B 3TOM ciydae mpaBoBOM pe3ysbTaT CIETKA MOXKET
0Ka3aThCsl MOJIHOCTHIO aHHYJIMPOBAH, MTOCKOJIbKY HEJECHCTBUTENbHAS ClIETKa He-
JEUCTBUTENIbHA C MOMEHTA €€ COBEPIIEHUS, U PEUICHUE Cy/Ia 0 3TOMY BOIIPOCY
OyZeT uMeTh OOpaTHYIO CHILY, €CIIM TOJIBKO U3 COJEPKAHMS CHCIIKH HE CIEYeT,
4TO €€ JeHWCTBHUE MOKET OBITh IMPEKpalleHo JUIlb Ha Oymaymiee Bpems (1. 3
ct. 167 'K P®D).

B kadecTBe OCHOBaHMII OCTIOPMMOCTH C/A€J0K 3aKOH Ha3bIBaeT CIEIY-
IOIIHE:

1) cenka HOPUIUUECKOTO JIMIA, COBEPIICHHAS B IPOTHBOPCYHH C IICIAMH
ero aesreiabHocTH (cT. 173 'K PD);

2) cneska, COBEpIICHHAs 0e3 HEOOXOMUMOTro B CHIIy 3aKOHa COTJIacus
TPEThErO JIMIA, OpraHa HOPUJAMYECKOro JHIA, TOCYJIapCTBEHHOTO OpraHa WM
oprana MectHoro camoymnpasienus (ct. 173.1 'K P®);

3) cienka, COBEpILICHHAS JIUIIOM WM OPraHOM C HapyIIeHHUEM IpPe0CTaB-
JICHHBIX TIoJTHOMOYHi (cT. 174 'K P®D);

4) caenka, COBEpIICHHAs HECOBEPIICHHOJIETHHMM B Bo3pacte oT 14 1o
18 ner (ct. 175 T'K P®);

5) cienka MO PAcHOPSHKCHUI0 HUMYIIECTBOM (32 MCKIFOYCHHEM METKUX
OBITOBBIX CJIEJIOK), COBEPILICHHAS TPAXJIAaHUHOM, OTPaHUYEHHBIM CYJIOM B Jiee-
criocooHocTH (cT. 176 'K P®D);

6) cieska, coBepIleHHAs TPaKJaHMHOM, XOTS M JIeeCIIOCOOHBIM, HO B MO-
MEHT COBEPIICHHS CHCJIKH HAXOJMBIIUMCS B TAKOM COCTOSTHUH, KOTJIa OH ObLI
HE CIOCOOEH IMOHWMATh 3HAYEHHUS CBOUX JCUCTBUU WM PYKOBOJIUTH HMU
(ct. 177 TK POD);

7) cneska, COBEpIICHHAs MO BIMSHAEM 3a0TyKICHHSI, HIMEIOIIETO CYIIe-
crBeHHOe 3HavyeHue (ct. 178 'K PD);

8) cnenka, coBepilicHHAs MO/ BIUSHHEM OOMaHa, HACHUJIMS, YTPO3bI, 3J10-
HAMEPEHHOTO COTJIAIICHHs] TPEICTABUTENST OJHOW CTOPOHBI C JPYrou, WM
C/IeliKa, KOTOPYIO JHII0 OBLIO BBIHY)KJIEHO COBEPIIUTH BCIEACTBHUE CTCUCHUS
TSDKEJIBIX OOCTOSITENIbCTB HAa KpalHE HEBBITOJIHBIX JJIA CE0Sl YCIOBHUSX, MOXKET
ObITh TIPU3HAHA CYJIOM HEACHCTBUTEIBHOW MO HMCKy morteprnesmiero (cr. 179
'K PD).

CornacHo pa3bsiCHeHHSIM, coepkanmmcs B a03. 3 . 71 [ToctanoBieHus
[Inenyma BepxoBHoro Cyna P® ot 23 utons 2015 r. Ne 25 «O npumMeHeHuu cy-
JlaMH HEKOTOPBIX IMOJ0KEHUM paznena | yactu nepBou ['paxaaHckoro kogekca
Poccuiickoii ®enepanun» ! (nanee — INocranosnenue Ne 25), «0TKa3 B HCKe
Ha TOM OCHOBaHUHU, YTO TPEOOBAHWE HMCTIIAa OCHOBAHO HA OCTIOPUMOM CJHEIIKE,
BO3MOYEH TOJHKO MPU OJTHOBPEMEHHOM YJIOBJICTBOPEHUU BCTPEYHOTO HUCKA OT-
BETYMKA O IMPU3HAHUM TAKOW CHEIKH HEICUCTBUTEIBHOW WM HAJIMYUHU BCTY-

1 O npumeHerNN cymaMu HEKOTOPBIX MONOXKeHHI paszena | acTu mepsoii I'paxnan-
ckoro kojnekca Poccuiickont @enepanuu : nocraHosinenue [lnenyma BepxosHoro Cyna PO
oT 23 utonda 2015 r. Ne 25. JToctyn u3 cnpaB.-npaBoBoi cuctemMbl «KoncynbTantlLirocy.
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MUBIIETO B 3aKOHHYIO CHJIy PEIICHHs CyJa MO JAPYroMy Jelly, KOTOPhIM TaKas
C/eNKa MprU3HaHa HeJeHCTBUTEILHON Y.

Takum 00pa3zoM, MHUIIMATUBA PU3HAHUS OCIIOPUMOM CCIKU HEACHCTBU-
TEJLHOW MPUHAIJICKUT CTOPOHE cropa (TpeTheMy JIMILY, 3asSBIISIONIEMY CaMo-
CTOsITeIbHBIE TpeOoBaHusl). [Ipy OTCYTCTBHUM TaKOTO MCKa Cy/Abl IIEPBOM U armen-
JAIMOHHOM MHCTAHIMM, COTJAacHO 4. 3 cT. 196 u u. 6 ct. 327 I'TIK P®, He Brpa-
BE€ BBIXOJUTD 3a MIPECIIbI 3asBJIICHHBIX TPEOOBAHUN U JIOJKHBI OCHOBBIBATHCS Ha
TOM, UTO COBEPIICHHAs CTOPOHAMHM CJEJIKA SIBJISICTCS JICHCTBUTEIIBHOM U BlIeUET
3a cO0OM COOTBETCTBYIOIIUE €€ COAEPKaHUIO IMpaBoBbie mociuenctBust. Ciemo-
BaTeJIbHO, €CJIU B Cy/i€ IEPBOM MHCTAHIIMU TaKOW MCK 3asBJICH HE OBbLI, TO CCHLI-
Ka B aleJUIAIMOHHON kano0e Ha HeJAeHCTBUTEILHOCTh OCTIOPUMOM CIEIKH 3Ha-
YEHHUs HE UMEET U OCHOBAHHUEM ISl JIMIICHUS €€ FIOPUIUICCKON CHUIIBI CIIYKHUTh
HE MOJXKET.

HuutoxkHas caenka B CHIIy CBOErO CYIIECTBEHHOTO ITPABOBOTO IOPOKA
oracHa Jijii HOpMaJIbHOTO Pa3BUTHS TPAKIAHCKOT0 000poTa, YeM 00YyCIIOBIICHBI
OoJjiee IMMPOKHE JUCKPEIIMOHHBIC IOJHOMOYHS Cyjaa IO OICHKE ee JCHCTBH-
TEJILHOCTU. B 4aCTHOCTH, «BO3paKEHUS OTBETUYMKA O TOM, YTO TPEOOBAHUE UCTIIA
OCHOBAHO Ha HUYTOXHOM CJIeJIKE, JOJDKHO OILICHMBATHCS CYJOM IO CYIIECTRBY,
HE3aBUCUMO OT MCTECUEHHUS CpOKA UCKOBOW JABHOCTH JJIsl IPU3HAHUS ITOM CHIEII-
K1 HenencTBuTeabHON» (a03. 4 1. 71 Iloctanosienus Ne 25). CiemoBaTeabHO,
JIUISL BBIBOJIA O HUYTOXKHOCTH CICIKHU M JIJI1 OTKa3a B YJIOBJIETBOPEHUU OCHOBAH-
HOI'0 Ha HEM MCKa JIOCTaTOYHO COOTBETCTBYIOIIUX BO3PAKECHUN OTBETUHKA.

Tak Kak HUYTOXHas CJeJIKa HEICHCTBUTEIbHA C MOMEHTA COBEPIICHUS
BHE 3aBHCHMOCTHU OT IPU3HAHUS €€ TaKOBOM CYJIOM, TO CBSI3aHHBIE C 3THUM 00-
CTOSITEJIbCTBA UMEIOT 3HAUYECHUE JJIS JIesia U 1o mpaBuiaM 4. 2 cT. 56 I'TIK PO
JIOJDKHBI OBITh BBIHECEHBI CYJIOM Ha OOCYXKJIGHHE CTOPOH, JIaXK€ €CJIM CTOPOHBI
HA HUX HE CCHUIAINCH'.

ITockonbKy Tpa)kaaHCKO-TIpaBOBasi perjaMeHTarusl OOIIEeCTBEHHBIX OT-
HOIIICHWI HampaBiieHa Ha obecreueHue ux ycroiumBoctu, cT. 180 'K PO
MpelyCMaTPUBAET BO3MOXKHOCTh MPHU3HAHUS HEACHCTBUTEIBHOM JIWIb YacTh
CIEIKHU MPU COXPAHCHUH JICMCTBUTEIbHBIMU OCTAJIbHBIX €€ 4YacTei, MpH ycjo-
BHH, YTO MOKHO IPEJIOJIO0XKHUTh, YTO CJIeJKa OblIa ObI cOBepIlieHa U 0€3 BKIIIO-
YEHUS HEACHCTBUTEILHOM €€ YacTH.

[Ipu3Hanue CAaeyKkyu HEACHCTBUTEIBHON HE SIBJISIETCA CAMOLICINBIO, a OCY-
HIECTBIISCTCS JJIsl HACTYIICHUSI OIpPEJICICHHBIX MPAaBOBBIX MOCIEICTBUM, UMeE-
IOMMKUX IIEJIbI0 B TIEPBOOUYEPETHOM TIOPSAKE OIPEACIUTh IPABOBYIO CYyIbOY
HMMYIIIECTBA, MOJYYEHHOIO CTOPOHAMH, COBEPIIMBIIMMHU TaKyl CHCIKY. 3aKOH
NpeayCcMaTPUBAET CIICYIONINE MPaBOBbIe MOCJIEICTBUA HeAeHCTBUTEIbHO-
CTH CJEJIKH.

1. IByCTOpOHHSISI PECTUTYLMSI — BO3BpAILEHHE CTOPOHAMH JIPYT JPYry
BCEr0 MOJYYECHHOTO MO CAEIKE, a B Cly4ae HEBO3MOXHOCTH BO3BpalIEHUS TO-
JY4E€HHOTO B HAaTypaJIbHOW (opMe (B TOM YHCIIC KOT/Ia TIOJIYYEHHOE BhIpaXKaeT-

! lepxo JI. C. HeneiicTBuTenbHOCTH cienok. HekoTopble BOIPOCH! TEOPUH U HPAKTH-
ku // Cynpsi. 2017. Ne 9. C. 54-56.
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Csl B TIOJIb30BAaHWW MMYIIIECTBOM, BBIMIOJTHEHHON pabOTe WM MPEeIOCTaBICHHOM
yCIIyre) — BO3MEIIEHNE €r0 CTOMMOCTH B JICHE)KHOM BBIpOKEHUH. DTO 001Iee
MOCJIeACTBUE, yCTaHOBIeHHOE B 1. 2 ¢T. 167 'K P®.

2. Hepomyienue pecTUTYIHH, T. €. B3bICKAHUE B JOXOJ] TOCY1apCcTBa BCe-
ro0 TOJyYEHHOTO CTOPOHAMHU TIO CHCIKE W, B CIIy4ac HCIIOJHCHUS CICIKH
HE BCEMH CTOPOHAMH, IPUYMUTABIIETIOCS K moiydeHuio (cT. 169 'K PD).

Ecimu u3 comepxaHusi OCLIOPUMON CHIETKH BBITEKAET, UTO €€ JCHCTBHE
MOJKET OBITh MPEKPAIICHO JUIIh Ha OyyIiee BpeMsi, CyJ IMpeKpaiaeT ee Iei-
cTBue Ha Oyaymiee Bpems (1. 3 cT. 167 'K P®). B aTom ciydae monyueHHOE 1O
CHIETIKE OCTACTCSl y CTOPOH, HO JATbHEHUIIIEMY UCIIOJIHEHUIO OHA HE TIOJIJIC)KHUT.

Cyn BmpaBe HE NMPUMEHSITH MOCICACTBUS HEICHCTBUTEILHOCTH CICIKH,
€ClIi UX MPUMEHEHHE OYJeT MPOTUBOPEYUTH OCHOBAM IIPABOIOPSIKA WU HPAB-
crBeHHocTH (cT. 167 'K PD).

Kpome OCHOBHBIX TMOCHEICTBUN HENECHCTBUTEIBHOCTH CJENKH, 3aKOH
IpeycMaTpuBaeT U JIOMOJHUTENIbHBIE UMYIIIECTBEHHbBIE TIOCIIEICTBUS, 3aKIII0Ya-
IOIIUECS] B 00s13aHHOCTH BUHOBHOM CTOPOHBI BO3MECTHUTDH APYTrOM CTOPOHE MOHE-
CEHHBIN €10 peabHbIN yiepo (pacxoibl, yTpaTy U MOBPEKICHUE UMYIIECTBA).

OnHOM 13 3HAYMMBIX HOBEJIT TPaXIaHCKOTO 3aKOHOJATENIbCTBA SBIISICTCS
BBEJICHHE TIpaBmiia 00 3CTOoMIese. DCTONMeNb 03HaYyaeT yTpary MpaBa Ha BO3-
paxxeHue NpHU HETOOPOCOBECTHOM WJIM MPOTUBOPEUYMBOM IOBEJICHUU CTOPOHBI
npaBooTHOIIeHUs. [I[puMEHUTENbHO K MpaBy TpeOOBaHMS MPU3HAHUS CIETKU
HEJICHCTBUTEIBLHON 3TO MpaBuio copmynupoBaHo B 1. 5 cT. 166 'K PD:
«...32BJICHHE O HEJCUCTBUTEIBHOCTU CHCIKH HE MMEET MPABOBOTIO 3HAUCHUA,
€CJIM CChUIAIoIIeecs Ha HEeJIEHCTBUTEILHOCTh CIIEIKHU JIMIIO JEHCTBYET HEI00po-
COBECTHO, B YaCTHOCTH, €CJIM €T0 TIOBEJACHHE TOCIIE 3aKII0YEHUS CCIKHU JaBajio
OCHOBAaHHE JIPYTUM JIMIIAM TOJaratbCsi Ha JIEUCTBUTEIBHOCTh CHENKH». Tak,
CTOpPOHA JIOTOBOpPa HE CMOKET YCHEIIHO OCHOPUTH €ro JeHCTBUTEIBLHOCTH IO
MOTHUBY HApPYIICHHS MPOIEAYPHI 3aKIIOUEHUS JOTOBOPA, €CIH, 3aKo4as J0ro-
BOp, HE YKa3bIBaja Ha HapylleHue 3Toi mporeaypsl. Unu, Hanpumep, apeHma-
TOpPY HEJb3s TPEOOBATh MPU3HAHUS HEJIEUCTBUTEILHBIM JOTOBOPA apeH/IbI, €CIIH
OH ILIATHJI apEHIHYIO TIaTy .

Bonpocsl 1j1s1 CAMOKOHTPOJIS

. JlaliTe MOHSTHE CAEIIKN U HA30BUTE NMPU3HAKHU CIICIIKH.

. HazoBute u oxapakrepu3yure BUIbI CACTIOK

. HazoBuTe u oxapakrepusyite (GOpMbI CIEIIOK.

. HazoBuTe nmpaBoBbie mociencTBusi HeCOOMIOACHUS (hOPMBI CACIKH.

. JlaliTe MOHSITHE HEICUCTBUTEIBHBIX CJIEJIOK.

. HazoBuTE OTIIMYKS HUYTOXKHBIX CIAEIOK OT OCIIOPUMBIX.

. HazoBute mnpaBoBblE MNOCHEACTBUS COBEPLICHUS HEACHCTBUTEIIBHBIX

~NoO ok~ WN R

CICJIOK.

! 'paxanckoe mpaBo (O6m1as yacTs) : yae6HOe mocobue. bapraym, 2019. C. 157.
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JIEKIIUA 10. ITPEACTABUTEJIBCTBO U JOBEPEHHOCTbD

Bonpocsl Jgexkuumu:

1. OcymiecTBiieHHE TPAKIAHCKUX TIPaB U UCIIOJTHEHHE 00s3aHHOCTEH.
2. 3amuTa rpakJ1aHCKHUX IPaB.

3. [loHsiTHE U BUABI IPEJICTABUTEILCTBA.

1. OcymecTBJ/IeHHE IPAKIAHCKHAX NMPAB M UCIOJIHEHUE 00A3aHHOCTeH

Bcsikoe npaBo, B TOM 4uciie CyObEKTUBHOE TpakIaHCKOE IMpaBO, UMEET
COLIMAJIBHYIO IIEHHOCTb, €CJIM OHO OCyIecTBUMO. OCyIlecTBIeHUE CYyOBEKTHUB-
HOTO TPaKJAHCKOIO MpaBa — ATO peaju3alus yNpaBOMOYEHHBIM JIMIIOM BO3-
MOKHOCTEH (ITpaBOMOYMH), 3aKJIFOUEHHBIX B COJIEP’KaHUM JJAHHOTO TIpaBa.

OcyiiecTBiieHHE CYOBEKTUBHBIX I'PaKJIaHCKUX IMPaB MPOUCXOAUT IMyTEM
COBEpIIICHUS CYOBEKTOM OMpENEICHHBIX NelcTBUil. B OoNbIIMHCTBE Cly4yaeB
OCYUIECTBJICHUE CYOBEKTUBHBIX TPAXKIAHCKUX MPAB COBEPIIACTCS B PE3yJIbTATE
BOJIEBBIX, OCO3HAHHBIX JEUCTBUI CYyOBEKTOB, PECIEAYIONMINX PA3IUYHbIE COIH-
ATbHO-I)KOHOMHUYECKHUE U ropuandeckue mnenud. Mimu MoryT ObITh mpuoOpeTeHue
mpaBa COOCTBEHHOCTH HAa MMYIIECTBO; W3BJICUCHUE MOJIE3HBIX CBOMCTB BEIU B
MIPOILIECCE €€ MCIO0JIb30BaHMSs; 3aKPEIUICHHE HAYYHOTO MPUOPUTETA B PE3yJIbTATe
nyOJUKaIMKY MPOU3BEACHHS WM MOJTYYEHUs MaTeHTa Ha M300pEeTeHHe; BOCCTa-
HOBJICHHE OMOPOYEHHOTO JOCTOMHCTBA; UCTPEOOBAHUE CBOEH BEIIU U3 UYKOTO
HE3aKOHHOTO BJIAJICHUS; IPU3HAHKUE CIIETIKU HEJIEHCTBUTEIHLHOM U T. TI.

[ToaTOMY cripaBeIsIMBO YTBEPKJIECHUE, YTO OCYIIECTBICHHE CYOBEKTUBHO-
ro ImpaBa €CTh MPEJAMETHAs JNESITeIbHOCTh YNPAaBOMOYEHHOTO CYOBEKTa, B pe-
3yJbTaTe KOTOPOH OH Ha OCHOBE UMEIOIIMXCS Y HETO IOPUIUIECKUX BO3ZMOKHO-
CTEH YJIOBJIETBOPSET CBOM MaTepUAIbHBIC U JYXOBHBIC MOTPEOHOCTH.

dopMoit UCTIONTHEHUsT 00513aHHOCTH TTACCUBHOTO TUTA (00sS3aHHOCTD, BbI-
TeKarolas 13 3arnpera) sIBJseTCsl €€ COOMoAeHIE CYOBEeKTOM MyTeM BO3JIepIKa-
HUS OT 3alpernieHHbIx aeicTBuil. OOs3aHHOCTh aKTUBHOTO THMA (00sS3aHHOCTD
COBEPIIUTh JCHCTBUS B HMHTEpECaX YMPaBOMOYEHHOTO JIUIA) HCIIOTHSAETCS
B (popMe coBepliieHHs 00s3aHHBIM CyOBEKTOM JICHMCTBUSI B COOTBETCTBUHU C TpE-
OOBaHMEM, COCTABIISIONIUM COCpKaHUE 00SI3aHHOCTH.

CyObeKTUBHBIE TpaXJAaHCKHWE IpaBa MOTYT OCYIIECTBIATHCS JFOOBIMU
JTI03BOJICHHBIMHM 3aKOHOJIATEIBCTBOM criocoOamu. [Ipu 3TOM B Hayke rpakaaH-
CKOTO MpaBa OOIIETIPUHATO pasrpaHUdYeHne (HaKTHUECKUX U IOPUIAUYECKHUX CIIO-
cO0OB.

[Ton pakTHUECKUMH CIOCOOAMU OCYILIECTBICHHS CyOBEKTUBHOTO MTpaBa
ITOHUMAETCS JECUCTBUE WJIM CUCTEMa JAEHUCTBUN, COBEpIIAsi KOTOPBIE YIIPABOMO-
YEHHOE JIMII0 HE MpecienyeT Ipuandeckux neneil. Hanpumep, ucnonb3oBaHue
COOCTBEHHHKOM JIOMa I MPOKUBAHUS, aBTOMOOWIISI — JIJIT TPAHCIIOPTUPOBKH
COOCTBEHHBIX IMPEAMETOB JOMAIIHETO 00MX0/1a; MPOU3BOJACTBEHHOE HCIIOIH30-
BAHME OCHOBHBIX CPEICTB OpPraHU3alMEH, BIAJCIONICH MMHU Ha MpPaBE XO3sM-
CTBEHHOTO BEJICHUS, U T. II.
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[lon ropuaMyecKkMMH CHOCOOAMM OCYIIECTBICHUS CyOBEKTUBHOTO
TPaXXAaHCKOTO TpaBa MOHUMAIOTCS JACUCTBUA, 00Jafaomue Npru3HaKamMHu cle-
JOK, a TaK)K€ MHBIX IOPUINYECKH 3HAUMMBIX JEUCTBUM, HE SBJISIOLIMXCS CHEI-
kamu. [Iponaka umyiiecTBa u €ro nepejaaya 1no A0roBopy KyIuiM-MpoJaxu, 3a-
KJIIOYEHHE aBTOPCKOI0 JI0TOBOpa O MEPEBOJIE MPOU3BEACHUS, Iepejaya uMyIe-
CTBa B KayeCTBE BKJaJa B IPOCTOE TOBAPUILECTBO U T. M. — MPUMEPHI OCY-
HIECTBJICHUS IIPAB MyTEM COBEPIUEHUS JBYCTOPOHHUX U MHOIOCTOPOHHHX CHe-
Jok. [IpuHsaTHE UM OTKa3 OT HACJIEACTBA IyTEM MOJAauM 3asiBICHUS B HOTapU-
AIBHYI0O KOHTOPY, YAEp’KaHHE BEIIM KPEAUTOPOM SIBISIOTCA MPUMEpPaAMHU OCY-
IIECTBJICHUS TPaB ITyTEM COBEPILIEHUS OJJHOCTOPOHHUX CHEIIOK.

CyObeKTUBHBIE TpaBa U 00SI3aHHOCTU MOTYT OBITH OCYILECTBJIEHBI U UC-
MIOJIHEHBI KaK JIMYHO YIPAaBOMOYEHHBIMU WM OOS3aHHBIMM JHUIAMH, TaK U UX
npenactaBuTessMi. OnpeiesieHHass 4acTh CYObEKTHBHBIX I'PaXKAAHCKUX MpPaB U
00s13aHHOCTEN MOXKET OCYIIECTBISATHCS U UCHIOJHATHCS TOJBKO JIUYHO UX HOCH-
TEJISIMU: BblJlaya JOBEPEHHOCTH; COCTABIICHUE 3aBELIAHUS; peaju3alys Ipasa
TpeOOBaHMs O BO3MEILEHUU BpPEJa, BHI3BAHHOTO MOBPEXKICHUEM 3/10POBbSI WIH
IPUYUHEHUEM CMEPTH; UCIIOJIHEHUE 00A3aHHOCTEH, BO3HUKAIOLIUX U3 JOrOBOpa
XYJ0’KECTBEHHOT'0 3aKa3a, U T. II.

DopMOIl UCTIOJIHEHHS 00s3aHHOCTEW MACCHUBHOIO THUIMA SIBJISETCA COOJIIO-
JICHUE 3alpeToB JIMLIAMHU, KOTOPBIM OHM ajpecoBaHbl. CoONI0ACHHUE 3alpeToB
MOKET MOPOJIUTh Y CYOBEKTOB MPaBO TPeOOBAaHUS KAKOT0O-IMOO UMYIIECTBEHHO-
IO yIOBJIETBOPEHUS WIA MHOTO IIPENOCTABICHUS JMIIb B CIIy4asX, IPEAyCMOT-
PEHHBIX 3aKOHOM WJIM COTJIAIIEHHEM C JIMLOM, B MOJIb3y KOTOPOrO YCTAaHOBJIEH
3arper.

CriocoOoM HCTIONHEHHUsI 00s13aHHOCTEN aKTUBHOIO THUIIA SIBISIOTCS JEH-
CTBUS 00s13aHHOTrO Jmua. VcronHeHwe rpa)kIaHCKO-IPAaBOBBIX OOA3aHHOCTEH
aKTUBHOTO THUIIA ABJIETCS IOPUINYECKUM (DAKTOM, JIMOO MOPOKAAOIIUM Y 00s-
3aHHOIO JIMIA NPABO IMOJIYYEHHUs BCTPEYHOTO YIOBJIETBOpPEHUs, JHOO Mpekpa-
IAIOIIKUM MPaBOOTHOIIEHKE B LieJoM. VcronHenne noapsaIuYukoM 00s3aHHOCTH
[0 BBINIOJIHEHUIO PabOThl JAAaeT €My MpaBO TPeOOBATh OT 3aKa3UMKa BHIILIATHI
BO3HArpaXX/I€HUsI, BO3BpAT 3aE€MILMKOM JOJra MPEKpallaeT MPaBOOTHOIICHHUE
3aiiMa U T. 1.

B oTHOCUTENBHBIX MPAKJAHCKUX MMPABOOTHOLIEHUSAX IO OOLIEMY MPABUITY
CTOPOHBI B3aMHO 00s13aHbl ApyT nepen Apyrom. Tak, B 0043aTeabCTBE U3 IOTO-
BOpa KYIUTU-TIPOJAXH MpoIaBel] 00s13aH NepeaTh Bellb, a MOKyNaTellb — OIJja-
TUTh €€ CTOMMOCTh. HO MOopsAI0K UCHOMHEHUS 3TUX 00A3aHHOCTEN MOXKET OBbITh
OIPEJIENIEH B CTPOrOM MocaeaoBarebHOCTH. Hanpumep, 1o npuHIUIy: BHaYaie
ThI UCIIOJIHUILIb CBOIO OOS3aHHOCTD, a JIUIIb OTOM MCHOJHIO 5. TO €cTh UCoJI-
HEHHE O0S3aHHOCTH MOKYIATeNsl OIUIATUTh BEIlb MOXXET ObITh OOYCIIOBJIEHO
NpeIBapUTEIbHBIM HCIIOTHEHUEM OOS3aHHOCTH MpOJaBIla MO €€ Mepeaaye.
B Takux cnyyasx TOBOpSAT O BCTPEUYHOM crocoOe wucnoiaHeHus. HMHctutyt
BCTPEUHOI'O0 MCIOJHEHUS 00s3aHHOCTEH HamOoJiee MOJIHO pa3paboTaH B 00s3a-
TenbCcTBEHHOM npaBe. B cratee 328 'K PD onpenenensl ycioBusi npu3HaHUS
VCITOJIHEHHSI BCTPEYHBIM, OIPEIENIECHbl MOCIEACTBUS HAPYIIEHUS CTOPOHAMHU
MpaBuJ O BCTPEYHOM HCIIOJIHEHHH.
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OO0s13aHHOCTH aKTUBHOT'O THIA MOTYT OBITh WCIIOJHEHBI JUOO B J100pO-
BOJIbHOM, 1100 B mpuHyAuTENbHOU (hopme. [IpUHYAUTENTHHOCTh MCHOJHEHUS
O3HAYaeT UCIOJIHEHUE 00S3aHHOCTEN Ha OCHOBE CYJIEOHBIX aKTOB TOMUMO BOJIU
00s13aHHOTO CyOBEKTa, a 3a4acTyio 0e3 ero yuyactus. Tak, Mo peueHuto apourt-
PaXKHOTO CyJia 00S3aHHOCTh FOPUIMYECKOTO JIUIA M0 OIjIaTe MPOIYKIIMH UCIIOJ-
HsieTCS 0AHKOM Ha OCHOBE HCIIOJIHUTENBHOTO JIMCTA, BBIIAHHOTO CY/OM, IyTeM
CIHMCaHMSI B MOJIb3Y KPEAUTOpa JIEHEKHBIX CPEACTB C PACUETHOrO cyeTa 00s3aH-
HOT'O FOPUIUYECKOTO JIUI[a 0€3 €ro y4acTHsl U HE3aBUCUMO OT €ro KeJIaHUs.

CBoeoOpa3Hbl criocod u (OpMbI UCIIOTHEHUS O0SI3aHHOCTEM aKTHBHOIO
TUIAa TIPY MHOKECTBEHHOCTH JIUII, SIBJISIIOUIUXCSI €€ HOCUTEIIMU. MHOXKECTBEH-
HOCTh OOSI3aHHBIX JHI] MOKET OBbITh JO0JEBOM, COMUIAPHON WM CyOCHIuapHOU
(monosHUTENHHOM). COOTBETCTBEHHO 00SI3aHHOCTH aKTUBHOIO THIIA MOTYT OBIThH
JI0JIEBBIMU, COJIUJIAPHBIMHU, a TAKXKe CyOCHIMaPHBIMH.

[Ipu u3MeHEeHUH cOocTaBa YYaCTHUKOB T'PaKIaHCKOTO IMPaBOOTHOIICHUS
B MOPSIIKE MPABOIMPEEMCTBA MOPSIOK UCTIOTHEHUS 00s13aHHOCTEN OIpeeaeTCs
CHeIUaIbHBIMUA MTPABOBBIMU MPEANUCAHUSIMU: TIPaBUIaMH 00 yCTyIKe TpeboBa-
HUS U NIepeBOJie 10Jra, 00 OTBETCTBEHHOCTU HACIEIHHUKA IO JO0JTraM Hacieo-
natens U T. . B mopsjike mpaBoIlpeeMCcTBa MOTYT MEPEXOIUTh U MacCUBHBIC
00s13aHHOCTH, BBITEKAIOIINE U3 3aMpPeToB. Tak, IpU HACIEJOBAaHUN HUMYIIECTBA,
SBJISIONIETOCS TPEIMETOM 3aJ10Ta, K HACIEAHUKY MEePEeXoaT (CIeayroT 3a 3aJ0-
YKEHHBIM MMYIIIECTBOM) BCE IpaBa U obOs3aHHOCTH 3anmoroxarens (m. 1 cr. 353
['K P®), B Tom umciie 1 3alpeT Ha nepeiayy 3a10)KEHHOTO UMYIIIECTBa B MOCIIe-
OYIOMIMK  3a0T, Cc(QOpPMYyJIUPOBAHHBIM B JOTOBOpE 3aliora, 3aKIIOYEHHOTO
HACJIEI0aTEIIEM.

[Ipenesnbl ocyliecTBICHUSI CYObEKTUBHBIX TPAXKIAHCKUX MIPAB — ATO OYEP-
YEHHBIC 3aKOHOM T'PAHUIIBI JACATEIHHOCTA yMPAaBOMOYEHHBIX JIMI[ 10 pean3a-
IIUU BO3MOYKHOCTEH, COCTaBISIONINX COJIEP KaHKE JIAHHBIX MPaB.

OcymiecTBieHne CyObEKTUBHBIX MPAaB UMEET BPEMEHHBIE TPAHUIIBI. 3aKO-
HOJ/IATE€JIbCTBOM YCTaHABIIMBAIOTCS CPOKH, B TEUEHHE KOTOPBIX MOXKET OBIThH
OCYIIECTBJICHO WJIU 3alUIICHO TO WJIM WHOE TPaBO.

[Ipenenbr oCymIeCTBICHUS CYOBEKTUBHBIX TPAXAAHCKUX TMPaB MOTYT
yCTaHABIMBATHCA TMpaBUJIAMU O HEIOMYCTUMOCTH TE€X WU HMHBIX CIOCOOOB
ocymiecTBiIeHus. Tak, 3ampemaercs 0ecxo3siCTBEHHOE OOpaleHue ¢ MpUHa-
JIeKAIUM TpaxXIaHUHY Ha MpaBe COOCTBEHHOCTH MMYIIIECTBOM, UMEIOIUM 3Ha-
YUTEJIbHYI0O UCTOPUYECKYI0, HAYUHYIO, XYJ0KECTBCHHYIO UM MHYIO KYJIbTYp-
HYIO IIEHHOCTb JIJ1s1 001ecTBa. HannumaTento »uioro moMeneHrs B MHOTOKBap-
TUPHOM JIOME 3aIpeliaeTcs UCIOIb30BaTh €r0 TEMH CIIOCOO0aMH, KOTOPhIE MOT-
71 OBl 3aTPYIHUTH OCYIIECTBICHUE aHAJIOTUYHOTO TIPpaBa MOJIb30BAHUS IPYTUMH
KUJIBIIAMU JIOMA U T. 1.

[Ipenenbr ocymiecTBICHUS! CyOBEKTUBHBIX TPAXKIAHCKUX MPAB MOTYT BbI-
TeKaTh U3 3apPETOB, YCTAHABIMBAIOIIUX HEJIOMYCTUMOCTh HApYIICHUS Ompe/e-
JIEHHOW (OPMBI M MPOIEAYPHI OCYIIECTBICHUS CYOBEKTHUBHBIX TPaKIaHCKUX
npaB. Hampumep, 3anperaercs oTayXaeHHEe UMYIIECTBA TPaXKIaH, HAXO/ISIIETO-
sl B 00IIIeH J10JIEBOM COOCTBEHHOCTH, C HAPYIICHUEM MpaBa MPEUMYIIECTBEHHOM
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MOKYTIKH; 3aJI0T HEJIBUXKUMOCTH 0€3 MpHIaHus 3aJI0T0BOM CeNIKe HOTapUaJIbHOM
(GbopMBI U MOCIIENYIOIIEN TOCYIapPCTBEHHON PETUCTPALIUU CACIKU U T. 11

[Ipeaenbl ocyiecTBIEHUs TPAXIAHCKUX MpaB SCHO BUIHBI B 3ampeTax
MCITOJIb30BAHUS NpaBa JJIsl TOCTHIKEHUSI COLMANIBHO BpeaHbIX Leneil. Hanbonee
SPKO 3TO MPOSBIISIETCS] B 3alPeTe CAENOK, COBEPIICHHBIX B IIEJIAX, IPOTUBOPE-
Yalux OCHOBAaM MPABOMOPSIKA U HPABCTBEHHOCTH, MOCATAIONIUM Ha MyOJIny-
HbIC UHTEpechl. Hampumep, mogo0HOEe UMeeT MECTO TP COBEPIICHUH CIIEIKH T10
M3TOTOBJICHUIO U COBITY HAPKOTUYECKUX BEUIECTB, OOEBBIX BOOPYKEHH U T. 1.

[IpaBoBbIE NpEANUCAHUS, COAEPKAIME 3aMPETHI, ONMPEAEIISIONME TPaHU-
bl OCYIIIECTBJICHUS PaB, BECbMa pa3HoOOpa3Hbl. [lelicTBUTENbHOE Collep KaHue
TaKUX 3alPETOB MOYKHO BBISBUTH, NMPOAHAIM3UPOBAB BIMSIHHE Ha (OPMHUPOBA-
HUE TIPEIENIOB OCYIIECTBICHUS TPAXKIAHCKUX MPAB:

a) HOPM HPABCTBEHHOCTH;

0) TpeOOoBaHMS Pa3yMHOCTH U JJOOPOCOBECTHOCTHU MOBEICHUS CYOBEKTOB;

B) lesie (Ha3HayeHUs) TMpaBa, CYOBEKTUBHOTO TPaKIaHCKOrO IIpaBa
B YACTHOCTH.

B HekoTophIX ciiydasx 3aKOHOAATeNb, POPMYIUPYST HOPMBI, MIPSMO yKa-
3bIBAET HAa HPABCTBEHHOCTh KaK KPUTEPUM OIICHKH TMOBEICHUS CYOBEKTOB.
B nynkre 1 ct. 169 'K P® rosopurcs, 4To caenka, COBEpLIEHHAs C LENbIO, 3a-
BEIOMO NPOTUBHON OCHOBAM IPABONOPSAJIKA MU HPABCTBEHHOCTH, HUYTOXKHA.
B nynkre 3 cr. 1064 'K P® ormeuaercs, 4TO B BO3MENICHUH Bpeaa MOMKET
OBITHh OTKa3aHO, €CJIA BpE]l MPUYMHEH 10 MPOCHOE MM C COTIIACHsI MOTEPIEBIIIe-
ro, a JEUCTBUS MPUUYUHUTEIS Bpella HE HAPYIIAIOT HPABCTBEHHBIC MPUHIIUIIBI
o01iecTBa.

B apyrux ciydasx HeoOXOAMMOCTh MPUMEHEHUS! HOPM HPaBCTBEHHOCTHU
JUIS. OLIEHKHU TIOBEICHUSI YIPAaBOMOYEHHBIX CYOBEKTOB BBITEKAET M3 CYIIECTBA
OTHOIIEHUH, B KOTOPbIX OHH COCTOSAT. TakuM oOpa3oM, OIleHKa AEeSTEIHHOCTU
YIPaBOMOYEHHBIX CYOBEKTOB Yepe3 MPU3MY HPABCTBEHHBIX HOPM M YCTOEB MO-
YKET UMETh MPABOBOE 3HAYEHUE U BIIUSTH HA ONPEICIICHUE TPEAEIIOB OCYIIECTB-
JICHUSI TPAXKIAHCKUX MpaB B CIydasx, MPSMO YKa3aHHBIX B 3aKOHE, a TaKXKe
B T€X Cllydasx, KOrja HeoOXOJMMOCTh ATOTO BBITEKAET M3 CYIIECTBA OTHOIIIE-
HUH, CyOBEKTaMH KOTOPBIX OHH SIBJISTFOTCA.

JleificTBytO1IEE IPaKIAHCKOE 3aKOHOIaTEIBCTBO BEChMA YacTO MCIOJIb3Y-
€T MOHATHS PAa3yMHOCTH U JTOOPOCOBECTHOCTH JIJisi OIICHKU TOBEJCHUS CyOBheK-
TOB TPaXJAHCKUX MPABOOTHOIICHUN KaK B3aMMOCBS3aHHBIC JIPYT C APYrOM.
B nynkre 2 ct. 6 'K P® 3akpenieHo, 4To npu HEBO3MOKHOCTH UCIIOIb30BaHUs
aHAJIOTUM 3aKOHA TIPaBa U OOS3aHHOCTU CTOPOH OIPEACNAIOTCS UCXOI U3 00-
IIMX HayaJl U CMbICIA TPaKJIaHCKOTO 3aKOHOJATENbCTBA (AHAJOTHUS MpaBa) U
TpeOOBaHMI TOOPOCOBECTHOCTH, PA3yMHOCTH M CIPaBEIIMBOCTH. M3 HOpPMBI
. 3 ct. 602 T'K PD cnenyert, yTo npu paspenieHun crnopa 06 oobeme cojeprxa-
HUSA, KOTOpO€ MPEAOCTABISICTCd WM JIOJDKHO MPEJOCTABIATHCS TPaKIaHUHY
0 JIOTOBOPY MOKU3HEHHOTO COZIEpKaHUs C WXKIMBEHUEM, CYJ JOKEH PYKOBOI-
CTBOBAaThCS HavaamMu (NMPUHIMIIAMH) JOOPOCOBECTHOCTH M Pa3yMHOCTH.
B cratbe 662 'K P® npenmnuvcano, 4To apeHI0aTeNh MPEANPUSITAS MOXKET OBITh
OCBOOOXKJIEH CYJIOM OT 0053aHHOCTH IO BO3MEILEHHUIO apEeHIaTOPy CTOMMOCTH He-
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OTIENHUMBIX YITyYIIEHUH, €CIIM JOKAXKET, YTO NPU OCYIIECTBICHUH TaKUX YITydlle-
HUM ObUTH HAPYIIEHBI TPUHIIMUIIBI JOOPOCOBECTHOCTH U Pa3yMHOCTH U T. 1.

C HapyuieHusMH TpeOOBaHUN O JOOPOCOBECTHOCTH M PAa3yMHOCTU OCY-
IICCTBJICHUS TPAKIAHCKHUX MPAB M UCTIOJHEHUS 00S3aHHOCTEH 3aKOH CBSI3BIBACT
cepbe3nble nocneAacTsus. [loatomy B 1. 2 c1. 10 'K PO 3akpemieHo, 4To B Ciy-
Yasix, KOTJja 3aKOH CTaBUT 3aIlUTY TPAXKIAHCKUX MPaB U UCTIOJIHEHUE 00s3aHHO-
CTE! B 3aBUCUMOCTH OT TOTO, OCYIIECTBIISLIUCH JIM AT MpaBa pa3yMHO U 100po-
COBECTHO, Pa3yMHOCTh JEHCTBUUA U JI0OPOCOBECTHOCTh YYACTHUKOB T'pakIaH-
CKHMX MPAaBOOTHOIICHUH Tpeanoiaraetcs (Mpe3yMnius pa3yMHOCTH U J0OPOCO-
BECTHOCTH).

PasymMHOCTh Cy0ObeKTa TIpeArnoiaraeT OCMBICICHHOCTh (palloOHAIIb-
HOCTb), JIOTMYHOCTh M 11€JIECO00PA3HOCTh €ro MoBeAcHUs. Pa3zyMHBIM MOXKHO
CUMTATh TMOBEICHHE CYOBEKTa, €CIM OHO SIBJISIECTCS PE3yJbTaTOM OCMBICICHUS
COIMATIbHO-?)KOHOMUYECKOM 00CTaHOBKHM, B KOTOPOl OH HaXOJUTCS, JJOTUUECKHU
BBITEKAET U3 HEE U 1eJIeCO00pa3Ho i Hero. Pa3yMHOCTh — 3TO OIIEHOYHOE T10-
HATHE, HUCIOJb3YyeMOE€ 3aKOHOM. Pa3yMHOCTh WJIM HEPAa3yMHOCTh MOBEICHUS
CyOBeKTa TpaxAaHCKUX IMPaB MOXKET ObITh YCTAHOBIIEHA TOJHKO CYJOM C y4e-
TOM (aKTHUECKHX 00CTOATENBCTB, B KOTOPHIX HAXOAMICS CYOBEKT.

B coBpemMeHHOM POCCHIICKOM IpakIaHCKOM IPaBe COACPKUTCS OJHO Jie-
raJibHOE TOJIOKEHHUE, COAEPIKAILEE ONpeieicHHE JOOPOCOBECTHOCTH. B myHK-
te 1 cT. 302 T'K PO ckazaHo, 4TO €Ciu UMMYIIECTBO BO3ME3THO PUOOPETEHO Y
JMIa, KOTOPOE HE MMEJIO MpaBa €ro OT4YkAaTh, O YeM MPUOOpETATENh HE 3HA
Y HE MOT 3HaTh (10OPOCOBECTHBIN MPUOOpETATEND), TO COOCTBEHHUK BIIPABE UC-
TpebOBaTh 3TO UMYIIECTBO OT MPUOOpETATENsl B CiIydyae, KOrja OHO ObLIO yTe-
PSHO COOCTBEHHMKOM WIJIM JIMIIOM, KOTOPOMY MMYIIIECTBO OBLIO MEepeaHo coO-
CTBEHHUKOM BO BJaJIcHUE, JTUOO MOXHUIIEHO Y TOTO WU APYroro, 1100 BHIOBLIO
U3 MX BJIAJICHUS UHBIM ITyTEM IMOMUMO WX Bosi. Ecnu 61 mpuobperarens He 3a-
OJIyxk7ajcs, T. €. 3HaJl 0 TOM, YTO MPOJaBell BEIIX HE UMEET TPaBOMOYUI Ha ee
OTUYXKJICHHUE, TO €ro MOBeJeHNEe ObLII0 Obl MPU3HAHO HEJOOPOCOBECTHBIM U TIO-
TOMY HEMTPABOMEPHBIM.

CrnenoBartesibHO, 3aKOHOAATENh MOHUMAET TOOPOCOBECTHOCTh KaK CYyObh-
EKTHBHOE COCTOSIHHUE JIMIal, KOTOpOe HE 3HAET ¥ HE MOXKET (He JOJDKHO) 3HAThH
o ¢akTe, 3HAaHUE KOTOPOTO ¢ TOYKHW 3PEHUS 3aKOHA JeaeT MOBEeJACHUE JINIla He-
npaBoMEpHbIM. JlJis KOHCTaTtanuu 3HaHUS O (PaKTe WM OTCYTCTBHUSI TAaKOBOTO
(He3HaHMs) HE HYXKHO 3arjIsifblBaTh B JIyXOBHBIM MUp JIMIIA, a JOCTATOYHO HC-
cienoBanus (GaKTUYECKUX OOCTOSATENBCTB, B KOTOPBIX OHO COBEpILA FOpUANYC-
CKU 3HaUMMoe JieiicTBre. BoT moyemy 1006pOCOBECTHOCTh KaK KPUTEPUI OIICHKU
MOBEJICHUSI CYyOBEKTa, OCYIIECTBIISIIOIIETO MPAaBO, €CTh KaTErOpHUsi ATUYECKU
Oe3pasaMuHas, He HeCyllasi HPaBCTBEHHOM HAIPY3KHU-.,

! Hosuukwuit U. B. Tpunnun 1o6poii coBecTH B MPOEKTe 0043aTeTbCTBEHHOTO MpaBa //
Bectauk rpaxkmanckoro mnpasa. 1916. Ne 6. C. 57-69, 76-90; ITokposckmii 1. A. OcHOBHBIE
npo0JieMbl rpakaaHckoro npasa. M., 2020. C. 114-1109.

2 Merpaunxuii JI. Y. TIpaBa 106pOCOBECTHOTO TIPHOOPETATENS HA JOXOIBI C TOUEK
3peHHsl JOTMbI M MOJUTUKU Tpaxkaanckoro npasa (Cepus «Kimaccuka poccUHCKONW IMBHIIH-
ctukny). M., 2002. C. 195, 196, 199 u np.
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PaccmarpuBasi 1eno 0 BUHIUKALIMKM BEIIM U PEIIasi BOMPOC O J00poco-
BECTHOCTH WJIM HEIOOPOCOBECTHOCTH MpHOOpeTaTelns, cyl OyAeT MCCIea0BaTh
JI0KA3aTeNIbCTBa, CBUJETEIBCTBYIONINE O 3HAHWU WIM HE3HAHUM UM (hakTa OT-
CYTCTBHS MOJIHOMOYMI Y OTYyXIaTess BEIIW’, a HE €ro HPaBCTBEHHBIE Kaue-
ctBa. becuecTHblil nmpodeccuoHaIbHBI XpaHUTENh OyAET CUUTAThCS J100pOCO-
BECTHBIM U HE NTOHECET OTBETCTBEHHOCTH 32 YTpaTy M NOBPEXICHUE BELIEH, ec-
JM TOKaXKET, YTO 3TO MPOU30LLIO U3-3a CBOWCTB BEIIEH, O KOTOPHIX OH HE 3HA
U He JTOJDKEH OBl 3HATh, MpuHUMas ux Ha xpaHenue (1. 1 ct. 901 'K PO).

Taxum 06pa3oM, 106POCOBECTHOCTh KaK MU3BUHUTEIBHOE C TOUKU 3PCHUS
3aKOHA 3a0Jy’KIEHUE JIMLA UIPAET CYIIECTBEHHYIO POJIb B KOHKPETH3alUU 3a-
IIPETOB, YCTAaHABIMBAIOIIUX IPEIEIIbl OCYIIECTBICHNS IPAKIAHCKHUX MPaB.

Henob0pocoBecTHOCTH SIBISIETCS aHTUIIOAOM J0OpocoBecTHOCTU. Hemo0-
POCOBECTEH TOT CYyOBEKT, KOTOPHBIM, COBeplllas AEUCTBUE, 3HAN UM MOT 3HaTh
0 €ro HEeIOIYCTUMOCTH C TOYKH 3PEHMS 3aKOHA. 3aKOHOAATEINb YaCTO UCIIOJIb3Y-
€T NOHATHE HEIO0OpPOCOBECTHOCTU [JIsi OMNMCAHMS 3allpellleHHBIX JEHCTBUM,
HanpuMep, 1eUCTBUHN, TOANAAAI0IINX O IPU3HAKU HEJOOPOCOBECTHON KOHKY-
pPEHLUN.

[Tox comuaJbHBIM HA3HAYEHHEM CYOBEKTHMBHOIO NPaBa NOHUMAIOTCS
T€ LIeJIU, Pad TOCTHKEHUS KOTOPBIX 3THU IpaBa MPEJOCTABISIIOTCS YYaCTHUKAM
IrPKIAHCKUX MpaBOOTHOWIEHWA. Ha3zHaueHue CyOBbEKTUBHOIO TIpakIaHCKOrO
npaBa — Kareropusi 00bekTuBHas. Llenu mpaBoBOro peryiavupoBaHHs TUKTYIOTCS
COLIMAJIBHO-D)KOHOMHYECKUMHU YCIOBHSIMHU KU3HM OOIIECTBA, a 3aKOH JHIIb
CaHKIIMOHUPYET UCIOJIb30BaHNE CyOBEKTUBHBIX IPAKIAHCKUX IpaB AJs UX JI0-
ctiokeHus. Llenbp cyOBEeKTHMBHOrO MpaBa, T.€. €ro COLMAIBHOE Ha3HAUYEHHE,
OIpEENAETCS 3aKOHOM Pa3IMUYHBIMU CIIOCOOaMH.

3aKOH MOJKET 3arpeniars onpeneneHubie neiau. CornacHo ct. 169 'K PO
JUI0 HE MOXKET OCYIIECTBIISITh CBOI NMPABOCYOBEKTHOCTh IyTEM COBEPILEHUS
CZIEJIOK, 3aBEJOMO IPOTUBHBIX OCHOBaM ITPaBONOPSIKA U HDABCTBEHHOCTH.

3aKOH MOXKET MPEANKCHIBATH LEIH, JJII KOTOPBIX MOKET MCIOJIb30BAThCS
umytectBo. Hopmoii ct. 665 'K P® ycTanoBieHo, 4To apeH1oAaTeNb 00s3yeT-
csl MpuoOpecTd B COOCTBEHHOCTh YKa3aHHOE apeHIaTOPOM HMMYILECTBO Y OIpe-
JIEJIEHHOTO UM MPOJABLIA U NMPEIOCTaBUTh apeHAaTOPy 3TO UMYLIECTBO 32 IUIATy
BO BPEMEHHOE BJIAJICHUE U MOJIb30BAHUE JJIs IPEANPUHUMATENIbCKUX LIETIEH.

[enb, pagu KOTOPOH OCYIIECTBISCTCS CYOBEKTUBHOE MPABO, MOXKET OBIThH
npsMoO yKa3aHa B 3akoHe. B nmyHkTte 1 c1. 113 «O HecocToaTrensHOCTH (0aHKPOT-

1 06 srom cBugerenscTByer u cyjne6Has npaktuka. B mynkrte 3.1 IlocraHoBneHus
Koucturynmonnoro Cyna P® ot 21 ampesns 2003 r. Ne 6-I1 «Ilo neny o npoBepke KOHCTUTY-
IMOHHOCTH TOJ0KeHUM MYHKTOB | 1 2 ctatbu 167 ['paxknanckoro konekca Poccuiickoit @e-
Jepalu B CBs3M ¢ kanmobamu rpaxnaad  O. M. Mapunuueoif, A. B. Hemuposckoii,
3. A. CxuisnoBo#t, B. M. IllupsieBay ykazaHo, 4To nmpuoOperaTesib He MOXET OBbITh MPHU3HAH
J0OPOCOBECTHBIM, €CIM K MOMEHTY COBEpPILIEHUSI BO3ME3THON CHIEIKU B OTHOIIEHUH CIIOPHO-
ro UMYIIECTBA UMEIUCh MPUTA3AHUS TPEThUX JIUI, O KOTOPHIX €My ObUIO U3BECTHO, M €CIIU
TaKHe MPUTA3aHUS BIOCIEACTBUN IPU3HAHBI B YCTAHOBJIEHHOM MOPSAKE PABOMEPHBIMH.
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CTBE)» CKa3aHO, YTO COOCTBEHHMK MMYILECTBA JOHKHUKA — YHUTAPHOTO Mpe-
OpUATUS MO0 TPEThE JIUIO WIA TPEThbH JUIA B JII0OOE BpeMs 10 OKOHYAHUS
BHEIIIHETO YIPaBJIEHUS B IEJISIX MPEKPAIEHUs MPOU3BOJICTBA MO JieTy O OaHK-
pPOTCTBE BIIpaBE YJIOBJIETBOPUTH BCE TPEOOBAHUS KPEAUTOPOB, BKIIOUCHHBIE
B peecTp TpeOOBaHMI KPEIUTOPOB, WIM MPEAOCTABUTH JTOJDKHUKY JCHEKHBIC
CpEIICTBa, NOCTATOYHBIE ISl YJOBJIETBOPEHHUS BCEX TPEOOBAHMUI KpEIUTOPOB
B COOTBETCTBHUU C PEECTPOM TPEOOBAHUIN KPEIUTOPOB.

HecmoTtpss Ha caMyro TIIATENbHYIO 3aKOHOJATENbHYIO MPOPabOTKYy BO-
poca O Mpeaenax OCYIIECTBIEHHS] TOTO WM MHOTO I'Pa)KJaHCKOIO MpaBa, He-
BO3MOXKHO MCKIIIOUUTH CIy4yau, KOTr/ia CyObEeKT, OCYIIECTBIISASA CBOE MPaBo, OIU-
pasich Ha HEro, COBEPINAET JEHUCTBHS, NPSIMO HE 3alpPEIICHHBIE 3aKOHOM, HO
HaXOJISAIIUECs B MPOTUBOPEUNH C LIENBIO OCYIECTBISIEMOIO IIpaBa, CAaHKIMOHH-
pOBaHHOU 3akoHOAaTesneM. MIMEeHHO TO3TOMYy B COBPEMEHHOM POCCHICKOM
Ipa)X1aHCKOM IIpaBe JEHUCTBYET MPHUHIMI 3alpera 3J0yHOTPeOICHUS MPaBOM.
B nynkte 1 ct. 10 I'K P® 3akpenyeHo, 4To HE IOMYyCKAOTCs ACHUCTBUS TpaKIaH
U FOPUIMYECKUX JIUL, OCYLIECTBISIEMbIE UCKIIOUUTEIBHO C HAMEPEHUEM TPUUH-
HUTh BPE]l IPYyroMy JIMILY, a TAaKXKe 3710ynoTpeOIeHne IpaBoM B HHBIX (opMax.

B neiicTBUTENBPHOCTH BO3MOKHBI BeCbMa pa3HOOOpa3Hble AeMCTBUS, 00-
JajarouIue Mpu3HaKamMu 3JI0ynoTpedsieHns: NpaBoM. Bce MX HEBO3MOKHO ONU-
catb B (popMe KOHKpeTHBIX 3ampeToB. I[losromy mpaBuio m. 1 cr. 10 'K P®
c(OpMYIMPOBAHO B BHJI€ PYKOBOSIIETO IMOJOKEHUS, ONPEACIIAIONIEro oo1ee
TpeOoBaHKE K CyObEKTaM He 3J0yHOTPEOIsATh MPaBOM, T. €. KaK MPHUHIUI OCY-
HIECTBJIECHUS IpaBa.

IIpm sTom mpeanucanune n. 1 cr. 10 I'K PO sBisieTcss KOHKpETHONM HOPMOU
JNEHCTBYIOLIEro rpakJaHcKoro mpasa. IloaTomy moOble aelcTBUs, MPSMO HE
ONMCAHHBIE 3aKOHOM B Kauy€CTBE 3aIPEUICHHBIX, HO COBEPIIAEMBIE YIIPABOMO-
YEHHBIM CyOBEKTOM BO 3JI0 JIPYTUM JIMIIAM, JOJDKHBI KBATHU(PHUIMPOBATHCS KaK
IpaBOHApyUIeHHs,, W00 OHU HapyIIalOT NPUHIUIHAIBHBIM 3amlpeT, coieprKa-
muiicst B HopMe 1. 1 ¢T. 10 'K P®. Takum 06pazom, B KauecTBE FOPUIAYECKOTO
KpUTEpHS I MPU3HAHUS JIEWCTBHS, MPSMO HE ONKMCAHHOIO 3aKOHOM Kak 3a-
IPELIEHHOr0, TPa)XJIaHCKUM IpaBOHApPYLIEHHEM B (QopMe 3J10yNnoTpeOrIeHUs
IPaBOM JIOJKHO MCIOJIB30BATHCS MPABUIIO, CHOPMYIMPOBAHHOE KAK MPHUHIIMII
OCYUIECTBJICHUS TPAXKAAHCKUX MPAB.

3s0ynorpedJieHue NpaBoM ecTh 0c000€ TpaKIaHCKOE IPABOHAPYILICHHE,
COBEPILIAEMOE YIIPABOMOYEHHBIM JIULIOM IIPU OCYIIECTBICHUH MPUHAJIEKAILETO
eMy CyOBEeKTHBHOTO IpaBa, 3aKJII0Yarolleecs B UCIOIb30BAHUM UM KOHKPETHOM
(GbopMBI €ro OCYUIECTBICHUS, IPOTUBOPEYAIlIEH COLIMATIbHOMY HAa3HAYEHUIO Tpa-
Ba, U HAIIPaBJICHHOE HA IPUYMHEHHE BPEa APYTOMY JIMILY.

3noynoTpebiieHne MpaBoM — 3TO Takash opMa OCYIIECTBICHUSI CYyOBEK-
TUBHOI'O IPAKJIAHCKOIO MPaBa, KOTOPasi IPOTUBOPEUUT LEIH, PAAX KOTOPO OHO
npenocraisiercs: cyobektaM. [loaTomy Besikoe 3710ynoTpeOaeHne npaBoM — 3TO
OCYILIECTBJICHUE CYOBEKTHBHOIO IpaBa B MPOTHUBOPEUYHH C €r0 COIHAIBLHBIM
Ha3HAYECHHUEM.
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[To cyOBbEeKTUBHOW CTOPOHE CIIydau 3JI0yMOTPEOJICHUs MPaBOM pasesis-
I0TCS Ha JIBa BUJIA:

a) 3710ymnoTpeOjeHue MpaBoOM, COBEpPIIEHHOE B ¢GopMe NEWUCTBHS, OCY-
IIECTBJICHHOTO UCKIIOUUTEIHLHO C HAMEPEHUEM IPUYMHUTD BPEI APYTOMY JIHILY
(mmKaHa);

0) 3noynoTpebieHre MpaBoOM, COBEpIIICHHOE 0e3 HaMepeHUs NMPUYUHUTH
Bpell, HO 00BEKTHBHO MIPUYHMHSIONIEE BPE]] APYTOMY JIUILY™.

Onpenenenue mukanbl, 1aHHoe B 11. 1 ¢r. 10 'K P®, no3BossieT roBopuTh
O TOM, YTO 3JI0ymoTpeOeHne nmpaBoM B (opMe MIMKAHBI — 3TO MPaBOHAPYIIIE-
HUE, COBEPILIEHHOE CYOBEKTOM C MPSIMBIM YMBICIIOM MPUYUHUTH BpEl APYroMy
JULLY.

Oco0eHHOCTD 3710ynOTPEOICHHS TTPaBOM, COBEPIIICHHBIM 0€3 HaMEpeHHS
IPUYUHUTH BpPeJl, HO OOBEKTUBHO MPUUYMHUBIIUM BpEJ IPYyromy JIHILY, OTIuYa-
€TCSl OT IIMKAHBI TEM, YTO OHO COBEPIIACTCS JHUIIOM HE IO MPSMOMY YMBICIHY.
CyObeKkTuBHAsE CTOPOHA TMOJOOHBIX 3J0YMOTPEOICHUI MpPaBOM MOXKET BbIpa-
XKaTbCsA B (popMe KOCBEHHOTO yMBICIA WM HEOCTOPOKHOCTH. Bompoc o kBasu-
dbuKa KOHKPETHOTO JCHCTBUS B KayeCTBE 3JI0YMOTpEOJICHUs MpaBOM, CO-
BEpIICHHBIM 0€3 HaMEpPEeHUs] MPUUYUHUTH BPEJl, HO OOBEKTUBHO MPUYUHSIONINM
BpE/l, CIEIyET peliaTh Ha OCHOBE aHaju3a OObEKTUBHBIX U CYOBEKTUBHBIX (haK-
TOPOB, UMEBIINX MECTO MPHU OCYyIIEeCTBICHUH IpaBa. Ho B mobOoMm ciydae HEOO-
XOJIMMO YCTAHOBHUTH, UTO II€JIb KOHKPETHOTO IEUCTBUS CYOBEKTa IO OCYIICCTB-
JICHUIO MpaBa MPOTUBOPEUUT 11EIH, CAHKIIMOHUPOBAHHOU 3aKOHOM. MHBIMHU Cll0-
BaMH, HY)XHO JIOKa3aThb (haKT OCYIIECTBICHUS TpaBa B MPOTHBOPECUHUU C €O
Ha3HAYCHHUEM.

[Ipu coBepiieHun npaBoHapyiieHus B (GopMme 370yMnoTpeOIeHUs TPaBOM
MIPUMEHSETCS OTHOCUTEIBHO OTpEe/IeiCHHAs CAaHKIMS B BUJE OTKa3a B 3aIlHTE
rpaxxaanckux mnpas (m. 2 c¢r. 10 'K P®), kotopas umeer KOHKpeTHbIE (DOPMBI
TIPOSIBIICHMS:

— OTKa3 B KOHKPETHOM CITIOCO0€ 3alllUTHI;

— JINIIIEHUE TIPAaBOMOYMI Ha pPE3yJbTaT, JOCTUTHYTBHIM 3a CYET 3JI0YyIO-
TpeOJICHUS MPAaBOM B TIPOIIECCE OCYIIECCTBIICHUS MPaBa;

— JIUIIeHNE CyOBbEKTUBHOTO TIPaBa B IEJIOM;

— BO3JIO’KEHUE 00SI3aHHOCTEN MO BO3MEIIEHHUIO YOBITKOB;

— IIPHU3HAHME CAENIKU HEAEHCTBUTENLHON 1 T. 1.2

2. 3amura rpa>KaIaHCKHMX Npas

[IpaBo Ha 3alIUTy SBISETCSA JIEMEHTOM-TIPABOMOYUEM, BXOJSAIIMUM B CO-
Jiep’KaHUE BCSIKOTO CYOBEKTHBHOIO TpaxKJIaHCKoro mpasa. [loatomy cyObek-
THBHOE TMPaBO HA 3alIUTy — HTO IOPUAMYECKH 3aKpEIIEHHas BO3MOXHOCTb
YIPAaBOMOYEHHOTO JIMLA UCIIOJIb30BaTh MEPHI IPABOOXPAHUTEIBLHOTO XapaKTepa

1 ['pubanos B. I1. OcymecTBienue u 3amura rpaxaanckux npas. M., 2001. C. 31-40.
2 HanGornee moapo6HO JaHHAs caHKIus uccrnegobada B. I1. I'pubanossiM. Cm.: I'pu-
6anoB B. I1. [Ipenens ocymiecTBICHNS U 3aIIUTHI TpakaaHCcKux mpas. M., 1972. C. 98-100.
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C LIEJIbI0 BOCCTAHOBJICHUSI HAPYLIEHHOTO NIPaBa U NMPECEYEHUs NCUCTBUM, Hapy-
IIAOIIUX IPaBol.

[IpumepHbIii TIepedeHb CIMOCOOOB 3alIUTHl TPAKIAHCKUX TNpaB yKa3aH
BcT. 12 'K P®. Ona npennuchiBaeT, 4TO 3allUTa TPaxAaHCKUX MpPaB OCY-
HIECTBIIACTCS TyTEM:

— IPU3HAHUS [IPaBa;

— BOCCTAHOBJICHUS MOJIOKEHUS, CYIIECTBOBABIIETO /10 HAPYIICHUS MpaBa
U TIpEeceyYeHus NECUCTBUM, HApYIIAOUIMX NPaBO WIM CO3MAIOIIUX YIPO3y €ro
HApYLICHHUS;

— IPU3HAHUS OCIIOPUMOM CIIEJIKM HEJECUCTBUTEIBHOW M MPUMEHEHUS I0-
CIIEACTBUUA €€ HEIACHCTBUTEIBHOCTH, IPUMEHEHMS IIOCIEACTBUN HEACHCTBHU-
TEJIbHOCTY HUYTOKHOU CHEIKH;

— IPU3HAHUSL HEACHUCTBUTENBHBIM aKTa TOCYJAapCTBEHHOIO OpraHa WM
OpraHa MECTHOTO CaMOYMPaBIICHUS;

— CaMO3alllUThI [IPaBa;

— MPUCYKJICHUS K UCTIOJIHEHUIO 00s3aHHOCTHU B HATYPE;

— BO3MEIIEHUS YOBITKOB;

— B3bICKaHUS HEYCTOWKU;

— KOMITCHCAIlUX MOPAJIILHOTO BPEA;

— MPEKPALICHUS WY U3MEHEHUS IPAaBOOTHOLLICHUS,

— HEMIPUMEHEHUA CYJAOM aKTa TOCYJAapCTBEHHOIO OpraHa WM OpraHa
MECTHOI'O CaMOYyIIPAaBJICHUS, IPOTUBOPEYAILETO 3aKOHY;

— UHBIMU CIIOCO0aMU, TPEAYCMOTPEHHBIMU 3aKOHOM.

ConepxaHue yKa3aHHBIX U MHBIX CIIOCOOOB 3aIIUTHI U MOPSIOK UX MPHU-
MEHEHHUsI KOHKPETU3UPYIOTCS B HOpPMax JEHMCTBYIOLIETO 3aKOHOJATENbCTBA,
a TAKX€ B JIOTOBOPHBIX COTJIAIICHUAX B CIY4YasiX, pa3pEIICHHBIX 3aKOHOM.

OO0cTOsATENbCTBA, C KOTOPHIMH 3aKOH WJIM JOTOBOP CBSI3BIBAET BO3MOXK-
HOCTh NMPUMEHEHUS TOW WM MHOM MEPbI 3aIIUThI, UMEHYIOTCS OCHOBaHUSIMHU
IPUMEHEHUS Mep 3amuThl. Hanpumep, BUHAMKALMS BEIIM UMEET CBOUM OCHO-
BaHMEM HAaXO0XXJICHHE BEIIM COOCTBEHHHWKA B UYKOM HE3aKOHHOM BJIAJICHHH.
OcHOBaHMEM JJ1s1 IPUMEHEHUS TAKOW MEPBI 3alUThI, KAK TPU3HAHKUE MPAaBa aB-
TOPCTBa, MOXKET OBITh IUIarHaT — OMMYOJIMKOBAHUE UYXKOTO MPOU3BEICHUS O]
COOCTBEHHBIM UMEHEM.

NHorma omHO OCHOBaHME NOPOXKIAET BO3MOKHOCTH OJHOBPEMEHHOTO
MPUMEHECHUSI MEpPbI 3alIUThl U MEPHI OTBETCTBEHHOCTU. Tak, B pe3yJbTaTe
HapyIIeHUsI JOJDKHUKOM 00s3aTeNIbCTBA IO OIUIATE BEIIM KPEAUTOP MOTydaeT
BO3MOXHOCTh ynepxuBath ee (cT. 359 'K P®d), a Takke nmpaBo Ha B3bICKaHUE
HEYCTOMKH.

Kaxnaplii croco0 3amuThl TPaKIAHCKOTO IpaBa MOXKET NPUMEHSITHCS
B OIPEICIICHHOM MPOILIECCYaTbHOM WJIM MPOLIEAYPHOM MOPSAAKE. ITOT MOPSIO0K

! TIpu sTom crenyer umeTs B Buy, UTO B IOPUIMUECKOH HAayKe MMEET MECTO TOUKa
3pEHHsI, COTJIACHO KOTOPOH MpaBO Ha 3allUTy SBJISICTCS CAMOCTOSTEILHBIM CYyObEKTUBHBIM
npaBoM. AHanu3 no3uiuii 1 oubmuorpaduro cm.: bparycs C. H. FOpuandeckast oTBETCTBEH-
HOCTh M 3aKOHHOCTH (0uepk Teopuu). M., 1976. C. 72—79.
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nMeHyeTCa (GOopMOHM 3alUTHI TPAKIAHCKOrO mpasa. B Hayke rpaxaaHCKOTO
IpaBa pazIUYaOT IOPUCIUKIMOHHYIO W HEIOPUCAUKIIMOHHYIO (OPMY 3aIIHTHI
npasl.

IOpucankuuonHas ¢gopmMa 3alIUThI — 3TO 3aIIATA TPAXKAAHCKUX IIPaB
rOCYJapCTBEHHBIMH WJIM YIOJHOMOYEHHBIMU T'OCYIapCTBOM OpraHamu, o0Jia-
JAOIIMMH [TPaBONPUMEHUTEIIBHBIMA ITOJITHOMOYMSIMHU.

KOpucaukimonnas gopma 3amuThl B COOTBETCTBUU C JCUCTBYIOUINM 3a-
KOHOJATEJIbCTBOM JOIIYCKAaeT BO3MOXHOCTh 3AIIUTHI I'PaKJIaHCKUX IIpaB B Cy-
JeOHOM WM aAMUHUCTPATUBHOM HOPSIKE.

CyneOHnast ¢popma 3alIMTHI TPAKIAHCKUX MpaB HanOoJiee TMOJTHO COOTBET-
CTBYET IPUHLUIIY PABEHCTBA YYACTHUKOB TI'PAXKIAHCKUX IPABOOTHOLICHUMN.
B nynkre 1 cr. 11 T'K P® roBopurcs, 4To 3allUTy HAPYIIEHHBIX WJIA OCIIOPEH-
HBIX I'PAKIAHCKHUX IIPaB OCYLIECTBISET B COOTBETCTBUM C IOJBEIOMCTBEHHO-
CTBIO JI€J, YCTAHOBJIEHHOM MPOILIECCYaJbHbIM 3aKOHOJATEIBCTBOM, CYJl, apOUT-
PaXXHBIN CyJl UJIA TPETEUCKUM CYI.

IIpu cyneOHolt ¢opMe 3amuThl MpaBa JMIA HMCIONb3YIOT CBOE IPaBO
Ha uck. [log mpaBoM Ha MCK clielyeT NOHMMATh BO3MOXHOCTb CyObEKTa pea-
JIM30BaTh CBOE MaTEPHATBLHO-TIPABOBOE TPEOOBAHUE B HCKOBOM (hopme?,

3ammTa TPpaKIAaHCKUX IIpaB B aJIMHHUCTPATUBHOM MOPSAJIKE BO3MOKHA
TOJIBKO B CIIy4asiX, IPELYCMOTPEHHBIX 3aKOHOM, M O3HAYAET:

a) IPUHATHE TOCYJIAapCTBEHHBIM OPraHOM, HAJCJIICHHBIM IPABOIIPUMEHU-
TEJIbHBIMHA ITOJITHOMOYHUSMH, PELICHUs O NMPUMEHEHUN ONPEIEICHHOW MEpHI 3a-
IIMTHI TPAXKIAHCKOT'O IIpaBa ¢ COOJIIOJIEHUEM YCTaHOBJIEHHON 3aKOHOM U UHBIMU
MPaBOBBIMH aKTaMH IIPOLIETYPHI;

0) BO3BMOXKHOCTh 00’KaJlOBaHUsl JEUCTBUM JOJKHOCTHBIX JIMI] U aKTOB
rOCYJapCTBEHHBIX OPIaHOB B BBILIECTOSIIIUI IO OTHOIIEHUIO K HUM OpPraH HC-
ITOJTHUTEIBHOM BJIACTU WJIM BBIIIECTOSAIIEMY JOJKHOCTHOMY JIUILY.

I'ocynmapcTBeHHBIE OpraHbl, HE SBIIOIIMECS CYJaMH, OCYILIECTBISAIOT
IPaBONPUMEHHUTENIbHbIE (DYHKIIMM B OIPaHUYEHHOM uucie ciaydaeB. Cremyer
UMETh B BUAY, YTO PEIICHHE, KAaCArolIeecs 3allMThl IPaKJaHCKUX IIpaB U IPH-
HATOE B aJMUHHUCTPATUBHOM MOPSIKE, B JIOOOM CIyyae MOXET ObITh 00Xkao-
BaHO B ¢y (1. 2 cT. 11 'K P®). Ob6paienue 3auHTepecOBaHHOTO JIUIIa B BhIIIIE-
CTOSIIIMNA B NOPSAJIKE MOAYMHEHHOCTH OpraH MJIM K JOLKHOCTHOMY JIMILYy HE SIB-
JsieTCsl 00s3aTebHBIM YCIIOBUEM JJI ToAauu 3asBieHuss B cyn (ct. 247
['TIK PD).

Heropucaukunonsas ¢gopma 3amuThl TPAXKIAHCKOTO MpaBa — 3TO 3a-
LIUTa TPAXAAHCKOTO IIpaBa CaMOCTOSITEIbHBIMU JE€HCTBUAMH YIIPABOMOYEHHOIO
auna 6e3 oOpallleHus K TOCYJapCTBEHHBIM U UHBIM YIIOJIHOMOYEHHBIM TrOCY1ap-
CTBOM opraHam. Takas ¢opma 3alIMThl UMEET MECTO MPHU CaMO3aUIUTE TPax-

! 'paxnanckoe mpaso : yue6nuk. Y. 1/ nox pen. 0. K. Toncroro, A. I1. Cepreesa.
CII6., 1996. C. 242-243.

2 I'pubanos B. I1. TIpenessl OCyIIECTBICHNS U 3allUThl IPaXKIaHCKHUX mpaB. M., 1972.
C. 116.
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JAHCKHX IPaB U NMPU MPUMEHEHUN YIIPABOMOUYEHHBIM JIMIIOM MEp ONEPATUBHOTO
BO3JCHUCTBUS K MPABOHAPYIIUTEIIO.

[Tox camo3a1MTON rpaIaHCKHUX MPaB OHUMAETCS COBEPIIEHUE yIpa-
BOMOYEHHBIM JIMIIOM JEHCTBUM (PAKTUYECKOTO MOPAJIKA, COOTBETCTBYIOIINX 3a-
KOHY Y HalpaBJIEHHBIX Ha OXpaHy MaTepHUaIbHBIX U HEMaTEepUAIbHBIX OJIar.

[Ipu camozammre TrpakJaHCKUX NpaB peyb B MEPBYIO OYEpellb HICT
0 (hakTHUECKUX NEHCTBUIX, BRIPAXKAIOMIUXCS B BO3JCHCTBUM JIMIIAa HA CBOE COO-
CTBEHHOE WJIM HaXosIIeecss B €ro TUTYJIbHOM (3aKOHHOM) BJIAJICHUU UMYIIIE-
ctBO. OHM MOryT OBITh BeCbMa pPa3HOOOpPAa3HBIMHU: YCTPOMCTBO pPAa3IMUHBIX
OXPaHHBIX MPUCIOCOOTICHUH JUISI 3alIUTHl JOMa OT HEKEIATeIbHOTO IPOHUKHO-
BEHUSI B HETO TPEThHUX JIUII, KJIEHMEHHE TOMAITHUX >KUBOTHBIX; MPOCTABICHUE
(dakcuMuie Ha KHUTaX U3 COOCTBEHHON OMOMMOTEKH U T. 1. [ TaBHOE, YTOOBI 3TH
JEUCTBUS COOTBETCTBOBAJIM 3aKOHY, WJIM, MHA4Ye TOBOPs, HE OBLIM IpPSIMO 3a-
MPEIICHBI UM.

Hpyryto rpynny (akTH4eCKUX AEUCTBHI MO CaMO3AIIUTE T'PaXIaHCKUX
IIpaB COCTABJISIIOT JEHCTBUS, HEIIOCPEICTBEHHO BO3JECHCTBYIOIINE HA JINYHOCTH
IIPaBOHAPYIIUTEINS WIH €r0 UMYLIECTBO. Takue AeMCTBUS MOTYT MCHOJIb30BaTh-
Cs1 JIMLIOM JUISl 3aLUThI:

— OT MOCATaTEIbCTB HA CBOE MJIM HAXO/ISALIEECS B €r0 3aKOHHOM BJIaJICHUU
HUMYILIECTBO;

— JUISL 3alUThl HEMaTEepPUANIbHBIX OJar: KU3HU, 3A0POBbsl, TUYHOW HENpH-
KOCHOBEHHOCTH, CBOOO/IbI TIEPE/IBHKECHHUSL.

B unbIX ciiyyasix camo3amiuTa B opMe HEMOCPEICTBEHHOTO BO3AEHCTBUS
Ha JMYHOCTH MPABOHAPYLIUTENS WIH €r0 UMYILIECTBO MPUMEHSTHCS HE MOXKET.
B gacTtHOCTH, OHa HE MOXKET UCIOJIB30BAaThCS MIPU HAPYLIEHNUN aBTOPCKUX IIPaB;
WCKJIFOUUTEIBHBIX MPAB HA PE3yJIbTaThl MHTEIJIEKTYAIbHOU NEATEIbHOCTH; IS
3alllMThl YECTH, JACJIOBOM pEenyTalMH, a TAKKe AJs 3alIUThl MpaBa TPEOOBAHMS
K JOJDKHUKY 1O 00s3aTenbeTBY. [1o100HBIE AEMCTBUS C y4eTOM KOHKPETHBIX
(haKTHYECKUX OOCTOSITENIbCTB MOTYT PacCMAaTPUBATHCS KaK MPECTYIMHOE Camo-
ynpascTso (cT. 330 Yronosroro xoxekca PO! (nanee — VK P®D)).

DaKTUYECKUE JICUCTBUS MO CAMO3AIIUTE TPAXKIAHCKUX IPAB, HEMOCPE-
CTBEHHO BO3JICHCTBYIOIIHME HA JIMYHOCTH IPABOHAPYLIUTENSI WIH €r0 UMYyIle-
CTBO, JOJDKHBI 00a/aTh MPU3HAKAMU HEOOXOAUMOW OOOPOHBI WJIM KpaWHen
HEO0OXOAUMOCTH.

Hopma ct. 1066 'K P® rnacut, 4to HE NMOMJICKUT BO3MELICHUIO BpEZ,
NPUYUHEHHBIA B COCTOSIHUM HEOOXOIUMOI 0OOPOHBI, €CIM MPHU 3TOM HE ObLIH
HapyllleHsbl ee npenenbl. CaeqoBaTeabHO, HE00X0AMMOI 000POHOM TPU3HAIOT-
Csl TaKWe JCUCTBUS MO CaMO3alIUTEe TPAXXKIAHCKUX IMpaB, KOTOPbIE XOTA U MpPHU-
YUHSIOT BpPeJ UX HAPYUIUTENI0, HO HE BJIEKYT OOSI3aHHOCTH OOOPOHSIOLIErocs
10 €r0 BO3MEILECHUIO, IOCKOJIbKY OHU MTPU3HAKOTCS AEHCTBUSMH IPABOMEPHBIMU
(IONyCTUMBIMH).

! Vronosusiit konexc Poccuiickoit ®eneparuu ot 13 urons 1996 r. Ne 63-d3. Jloctyn
13 crpas.-TipaBoBoil cucteMbl «KoHcynpTanTlImocy.
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NuctutyT HE0OX0AMMOM OOOpPOHBI SIBISETCS KOMILJIEKCHBIM, PErjlaMeH-
TUPOBAaHHBIM Kak rpaxaaHckuM (ct. 1066 'K P®D), Tak u yroaoBHbIM MpaBOM
(ct. 37 YK P®). [lonarue HeoOXoauMon 0OOPOHBI B IPaKIAHCKOM IpaBe MO
COJIEP>KaHUI0 HECKOJIBKO IIMPE, YEM B YTOJOBHOM.

OcHoBaHuEM NMPUMEHEHHS] HEOOXOAMMOM 000POHBI SBIIETCS OOLIECTBEH-
HO OMNAacHOE€ MOCITaTeNbCTBO HA JUYHOCTH OOOPOHSIONIETOCS WU €r0 UMYIIIe-
CTBO, oOJafaroniee MpU3HAKaMU MPECTYIUICHHUS WM TPaKJaHCKOro IpaBOHA-
pyuienusi. OcHOBaHUE JJi IPUMEHEHUsT HE0OX0AUMON OOOPOHBI OTCYTCTBYET,
KOrJla JEeWCTBUE HamaJaouero GopMaibHO COACPKHUT MPU3HAKUA KaKOro-THO0
YTOJIOBHOTO JCSTHUS, HO 3aBEJOMO HE SIBJISIETCS] OMACHBIM /111 00OPOHSIOIIETOCs]
JUIA B CUILy €r0 Majo3HAa4MTeNIbHOCTU. Hanpumep, HECOBEPILIEHHOIETHUE IETH
COBEpIIIAIOT U3 030PCTBA MOXUIIECHHUE SAT0 U PPYKTOB U3 Caa.

OO111IeCTBEHHO OIMACHOE TOCATaTeIbCTBO KaK OCHOBAHHME HEOOXOIUMOI
00OpOHBI JOKHO OBITH JACHCTBUTENBHBIM (peasibHbIM). Eciu aeiicTBue omm-
O00YHO BOCIIPUHUMAETCS OOOPOHSIIOIIMMCS JIMIIOM B KaueCTBE MPECTYIMHOI0 00-
IIECTBEHHO ONACHOr0 JIEIHHsI, TO TOBOPAT O MHUMOU oOopone. Bpen, npuum-
HEHHBII 00OPOHSIOIIMMCS JTUIIOM B paMKaX MHUMOW OOOPOHBI, MOJJICKUT BO3-
MEIIECHUIO Ha OOIIUX OCHOBAHUSIX.

Heobxonumast 060opoHa 00J1a1aeT HEeIbIM PSI0M IPU3HAKOB.

Bo-niepBbix, HEoOxoaumasi o0OpoHa — ATO JEHCTBHE, 3aKIIIOYAIoeecs
B IPUYMHEHUM BpEAa KWU3HU, 3I0POBBI0 WM UMYIIECTBY JIMIIA, MOCSTAIOIIETO
Ha JIMYHOCTH WJIM UMYIIECTBO OOOPOHSIOIIETOCS.

Bo-BTOphIX, Bpea OMKEH OBITh MPUUYUHEH TOJIBKO JIUILY, IPECTYIHO TO-
cArarouIeMy Ha JUYHOCTh OOOPOHSIOLIErOCs WU €r0 UMYILECTBO.

B-Ttpetpux, HeoOXxoammass o0OpoHa JOKHA OBITh CBOEBPEMEHHOM,
T. €. OHa JIOJDKHA OCYIIECTBIISITHCS C MOMEHTAa Hayaja OOUIECTBEHHO OMAacHOIro
MOCATaTENbCTBA /10 €r0 OKOHYAHMUSI.

B-ueTBepThiX, HEOOXOAMMasi 00OpOHA OCYIIECTBISETCA JIULIOM TOJIBKO
B IIEJIIX 3alIUThl OT TocsrareascTBa. MHaue roBOps, €ciu OOOpPOHSIOIIMIACS
CIIPOBOIIMPOBAN ICUCTBUS MOCITAIOUIETO JIMIA C LIEJIbI0 TPUUMHEHUS €My Bpea,
TO OH JIOJDKEH HECTH OTBETCTBEHHOCTH 3a NMPUUYMHEHHBIA BpeJ Ha OOIIUX OCHO-
BaHUSX.

B rpaxnanckom npase (ct. 1066 'K P®) roBopurcst 0 HEJOMYCTUMOCTH
MPEBBIICHUS TIPEIEIIOB HEOOXOMMOM O0OOPOHBI B Ka4eCTBE OOIIETO MpaBUIIa.
Ecnu nuiio, Haxoas1Ch B COCTOSTHUUA HEOOXOAMMOM 0OOpPOHBI OT MOCSATATEILCTBA,
HE CONPSKEHHOTO C HACHJIMEM, OMACHBIM IS €r0 KU3HU, MO0 HETOCPEICTBEH-
HOM yrpo3bl MPUMEHEHHUS TAKOTO HACHIINS, IPEBBICHIIO TPEIeabl HEOOXO0MMON
00OpOHBI, TO OHO OYJET HECTH OTBETCTBEHHOCTH 3a BPEJ, MPUUUHEHHBIA MOCS-
raBIIeMy JIUITy, Ha OOIIUX OCHOBAHMSIX.

OnHuM 13 crocoOOB CaMO3alUTHl TPAKIAHCKUX TpaB SIBISIOTCS JEH-
CTBUS YIIPAaBOMOUYCHHOTO JIMIA B YCIOBUSAX KpakHel HeooxoaumocTH. [lon neii-
CTBUSIMM, COBEPIIEHHBIMM B COCTOSIHMHM KpaiiHeH He00XO0AUMOCTH, MOHHU-
MaroTCs ISUCTBUS JIUIIA, IPUYUHSIONINE KOMY-JTH0O0 Bpell, HO COBEpIIaeMbIE sl
YCTpPaHEHHUsI OMACHOCTH, YIPOXKAIOIIEH caMOMy HNPUYMHUTENO BpeAa WU JIpy-
UM JIMIIaM, €CJIM 3Ta OMACHOCTh MPU JAHHBIX 0OCTOSTEILCTBAX HE MOTJIa ObITh
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ycTpaneHa uHbIMH cpenactBamu (ct. 1067 'K P®). Kak u npu HeoOxoaumoit
00OpOHe, ACHCTBUS B YCIOBUAX KpailHEel HE0OXOJUMOCTH MOTYT MPUHUMATHCS
HE TOJIBKO KaK CPEICTBO CaMO3alIUThl MPaB U HHTEPECOB YIPABOMOYEHHOTO
JUIa U JPYTUX JIML, HO W AJIA 3alUThl UHTEPECOB TOCyJapcTBa U oOIIecTBa
(m. 1 ct. 39 YK PO®). [IpumepoM camo3aliuThl B YCIOBUSAX KpailHel HeoOXoau-
MOCTH MOXET CIY>KUTh cieayromas cutyanus. CyObeKT JJIs TyIIeHUs moxapa,
OXBATHBILIETO JI0M, IPUHAJIECKAIINI €My Ha paBe COOCTBEHHOCTH, UCIIOJIb3YET
JIOPOTOCTOSIIIIUE CTPOUTENIbHBIE MATEPUAIIBI COCENA. DTUM CaMbIM OH MPHYHHS-
€T cOoCelly CYIIECTBEHHBIN B JIEHE)KHOM BBIpakeHMH Bpea. Ho neiicTBust cob-
CTBEHHHKA JIOMa KaK COBEpILECHHbIC B YCIOBUAX KpailHEe HE0OXOIUMOCTH Oy-
YT NPU3HABATHCS TPABOMEPHBIMHU.

OcHoBaHMeM JJIsi CaMO3AIIUTHl B YCIOBUSAX KpailHel HE0OXOJMMOCTH SIB-
JSIeTCSL yrpo3a KU3HU, 3I0POBbIO, HEMIPUKOCHOBEHHOCTH OOOPOHSIOLIEroCs Ju-
113, €0 UMYIIECTBEHHBIM UHTEpecaM. FICTOUHUKaMH Yyrpo3bl MOTYT OBITh CambIe
pa3zHooOpa3Hble IeUCTBUSA U cOObITHS. B MX uncie — cTuxuiiHble U OOIIeCTBEH-
Hble O€JCTBUS, HEHUCIPABHOCTh MEXaHU3MOB, 0CO00€ COCTOSIHUE OpraHU3Ma 4Ye-
JIOBEKa BCJIEACTBUE OOJE3HU U T. M. YTPO3a MOXKET BOZHUKHYTh U B PE3yJIbTaTe
IIPECTYIIHOTO TOBeAeHMs juua. Hampumep, Ha ynuie rpaxJIaHWH OABEPrCs
pa30oitHomy HanaaeHuto. [IpecTynmHUKH NpHKalu €ro K CTEKJISHHOW BUTPHHE
MarasuHa M CTaju u30uBaTh M OOBICKMBATh KapMaHbl. 3Has, YTO Ha CTEKJIax
BUTPHUHBI YCTAHOBJIEHBI TATYUKH CUTHAJIU3ALIMH, CBSI3aHHBIE C ITyJIbTOM OXPaHbI,
rpaXIaHWH yJapoM HOTHM pa30ui BuTpuHy. CurHanusanus cpaboTana; HCIy-
raBUIMCh BO3MOKHOI'O CKOpPOTO MpHUE3/Ia HapsA/la OXpaHbl, IPECTYIIHUKHU pa30e-
xKanuch. JleMCTBUSAMU TIpakJaHWHA MPUYUMHEH BpeJ HEBUHOBHOMY JIMILY,
HO C TOYKHA 3pPEHMsI 3aKOHA OHU HE MNPEJOCyAUTEIbHBbI, UOO OH JEWCTBOBAI
B YCIIOBHSIX KpaitHeill HeoOxonuMocTu. CieaoBaTesibHO, ¢ 00OBbEKTUBHOM CTOPO-
Hbl caMoO3alllMTa TPaXIaHCKUX IMpaB B YCIOBUSIX KpalHEH HEOOXOAUMOCTH
NpeAcTaBiIsgeT co00 JOoMycKaeMoe 3aKOHOM NMPUYMHEHUE Bpela TPETbeMy JIu-
ny. Ho T. k. Bpea NpuuMHSETCS B LEAX 3alMThl HHTEPECOB IPUUUHUTENS Bpe-
71a, TO OH IO O0IIEeMy MPaBHITy 00s3aH BO3MECTHUTH €TO.

JleficTBUA B YCIOBHSIX KpailHE HEOOXOUMOCTH UMEIOT Psi/i MPU3HAKOB.

Bo-nepBbIX, npH Takux ACUCTBUAX NPUUYUHSIETCS Bpel JIMOO JUILY, HE CBS-
3aHHOMY C CO3JaHUEM YTrpo3bl, TUOO JUIy, CBI3aHHOMY C 3TUM. [Ipu kpaiiHeit
HEOOXOJMMOCTH BpeJ MOXKET ObITh MPUUMHEH HE TOJBKO 3/I0pPOBBIO YEJIOBEKa,
€ro coOCTBEHHOCTH, HO U TOCYJJapPCTBY, OOIIECTBEHHOMY MOPSIJIKY.

Bo-BTOpBIX, AEUCTBHS IO YCTPAaHEHHUIO YIPO3bl AOJDKHBI COBEPIIATHCS
CBOEBPEMEHHO — C MOMEHTA €€ BOSHUKHOBEHU JI0 €€ MPEKPAICHUS.

B-Tperbux, mpu Takux YCIOBHSX Yrpo3a HHTEpECaM 3allMIIAFOLIErOCs
CyObeKTa He MOXKET OBITh yCTpaHeHa WHaYe KaK NPUYUHEHHEM Bpea.

B-ueTBepThIX, IPUUMHEHHBIA Bpea AOHKEH ObITh MEHBIINM, YEM MPEO0T-
BpAIICHHBIM.

[Ipu camo3zammTe rpaxIaHCKHUX IPaB, OCYLIECTBISIEMOU IIyTEM JI€UCTBUI
B YCJIOBUSIX KpalHEW HEOOXOJIMMOCTH, YIIPAaBOMOYEHHOE JIMIIO HE JOJKHO Tpe-
BHIIIIATh TIPENENIOB KpaitHeW HeoOxomumocTu. IlpeBbllleHneM mnpenesioB
KpaiiHell He00XOAUMOCTH IPU3HAETCS NPUYMHEHUE BpEla, IBHO HE COOTBET-
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CTBYIOLLIETO XapaKTepy U CTENEHU YIPOXKAIOIIEH ONacHOCTU U OOCTOATENb-
CTBaM, IPU KOTOPBIX OIACHOCTHb YCTPaHsJIACh, KOTJa YKa3aHHbIM HHTEpEcam
ObUI IPUYMHEH BpE] paBHBIM WM OOJee 3HAYUTENbHBIM, YeEM IpPeIOTBpaLICH-
HbIl (1. 2 ¢T. 39 YK P®). C TOuKM 3peHusi IpakJAaHCKOIO MpaBa 3TO 03HAYACT,
4TO JIMIIO, IPEBBICUBIIEE MpeAesbl KpaHe HeoOXOIUMOCTH, IOJDKHO, Oe3-
YCIJIOBHO, BO3MECTUTH IPUIMHEHHBINA BPE.

[lon MepaMu onepaTHBHOIO BO3JeiCTBUA ITOHUMAIOTCA TAKUE FOPUAU-
YECKHUE CPEJICTBA IPABOOXPAHUTEIBHOIO XapakTepa, KOTOPbIE IPHUMEHSIOTCS
K HApYIIUTEIO TPAXKIaHCKHUX MPaB U 00513aHHOCTEN HEMOCPEICTBEHHO YIPaBO-
MOYEHHBIM JIMLIOM KAaK CTOPOHOHM B IPakKIaHCKOM OTHOCUTEIBHOM IIPABOOTHO-
nieHny, 6e3 oOpalieHus 3a 3aMTOM MpaBa K KOMIIETEHTHBIM TOCYAapCTBEHHBIM
opraHam’.

BelienieHne Mep onepaTuBHOTO BO3JACHCTBUS B KAYECTBE CAMOCTOATEIBHON
KJIACCU(PMKAUMOHHOW TPYIIBI MEp 3allUThl PAKIAHCKUX IPaB OMUPAETCA Ha
0coOble FOpUANYECKUE CBOMCTBA U MPU3HAKY, IPUCYIIHE UM. Mephl onepaTUBHO-
IO BO3JIECHCTBHS, KAK U MEPHI CAMO3AILNTHI, PEATU3YIOTCSA OJHOCTOPOHHUMU JIEH-
CTBUSIMU CaMHX YIIPAaBOMOUYEHHBIX JH1l. OTHAKO OHU 00J1a/1at0T CHIELU(PUKOH.

Bo-nepBbIX, MEpbl ONEPATUBHOIO BO3IACHCTBUS MCIOJIB3YIOTCS TOJIBKO
JUISL 3AIIATHI OTHOCUTENBHBIX HMYIIIECTBEHHBIX IPAXKIAHCKUX IIPAB.

Bo-BTOpBIX, NEUCTBUA IO MPUMEHEHUIO MEpP ONEPATUBHOI'O BO3IEUCTBUSA
BCErJa SIBJISIIOTCA OJAHOCTOPOHHUMHU cheikaMu. X mpuMeHeHue B 00s13aTesb-
HOM IMOPSAJIKE BJICYET COOTBETCTBYIOIEE H3MEHEHUE IMpaB U OOS3aHHOCTEH
YYaCTHUKOB OTHOCHUTEJIBHOT'O TPaKIaHCKOTO ITPABOOTHOIICHUSI.

OcHOBHBIE 0COOEHHOCTH MEpP OMEPATUBHOIO BO3ICUCTBUS CIIEYIOLIHUE.

Bo-niepBbIX, Ha3BaHHBIE MEPHI SBIAIOTCS MEpPaMU IPABOOXPAHUTEIbHBI-
MU, OHU IPUMEHSIOTCS YIPAaBOMOUYEHHBIM JIMIIOM JIMIIb TOTAA, KOT/1a 00s13aHHas
CTOpOHA JOIyCTUJIAa T€ UM MHbIE HapyLICHUs, HAIPUMEpP, HE BBIMOJIHUIA 00s-
3aTeNbCTBA B YCTAHOBIICHHBIN CPOK, YKJIOHAETCS OT BBIIOJHEHHS TE€X WJIM UHBIX
JIEVCTBHM, CHCTEMATUYECKH 3aJEPKUBACT IUIATEKU U T. I1. Mepbl ONepaTuBHOrO
BO3JICUCTBUsL NPU3BAHBI OCYLIECTBIATH IIPECEKATENIBHBIE W IPEBEHTHUBHBIC
¢bynkuuu. IIpumeHeHne UX yrnpaBOMOYEHHBIM CYOBEKTOM YCTpaHSET BO3MOX-
HOCTh BO3HUKHOBEHHS Y HET'O YOBITKOB B OyAyIIEM.

Bo-BTOpBIX, OCOOEHHOCTH MEp ONEPATHBHOTO BO3JAEHCTBUS COCTOUT
B TOM, 4YTO UX IPUMEHEHUE HOCUT OAHOCTOPOHHUM Xapakrep. OHU NPUMEHSIOT-
Csl K MPaBOHAPYLIUTENI0 HEMOCPEACTBEHHO CAMHUM YIPAaBOMOUYEHHBIM CyOBbEK-
TOM 0e3 oOpalieHusl K roOCyJapCTBEHHBIM IOPUCAMKIMOHHBIM opra"am. [loarto-
My OHM UMEHYIOTCS MEpaMH OIEpaTUBHOIO Xapakrepa. Bo Bcex ciryyasx mepsl
OMEPAaTUBHOIO BO3JECUCTBUS MPUMEHSIOTCS YIPABOMOYEHHBIM CYOBEKTOM B Ka-
YECTBE CTOPOHBI OTHOCUTEIBHOT'O IIPABOOTHOLLICHHS.

B-TpeTbuX, OIHOCTOPOHHUN XapakTep MEpP OIEPATUBHOIO BO3IECUCTBUSA
OTIpe/eNsieT U 0COObIN XapaKTep rapaHTUi WX MPaBUILHOTO MPUMEHEHHUS. JTO
IIpeAnoJIaraeT B IEPBYI0 OYepelb TOYHOE ONMCAHHUE B 3aKOHE WIM B JOIOBOpE

! 'pubanos B. I1. [Tpenens! ocyliecTBIEHNS U 3alIUTh TPAaKIaHCKHX TpaB. M., 1972.
C. 133.
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COJIEpPKaHUS KAKJI0M MEPBI ONEPATUBHOIO BO3JEHCTBHS U YCIOBUM UX IPHUMeE-
HeHus. Takke TpeOyeTcsi TOYHOE OIMMCAaHUE MPaB CYOBEKTOB, MO OTHOIICHUIO
K KOTOPBIM IIPUMEHSIOTCS] MEPBI ONIEPATUBHOTO XapakTepa.

B-ueTBepThIX, rmaBHast GyHKIUS pacCMaTpUBAaEMbIX MEp COCTOUT B olec-
NEYECHUH, CTUMYJMPOBAHUN HAJJIEKAIIET0 MCIOJHEHUs 00s3aHHOCTEH ydacT-
HUKaMU TpaXXJIaHCKOro obopota. Jlo0as mepa onepaTUBHOTO BO3JCHCTBUS,
OCTaBasACh CPEACTBOM 3aIUTHl HHTEPECOB YIIPAaBOMOUYEHHOTO CYOBEKTa, MO CBO-
€il CyTH BBICTYNIAa€T B KaU€CTBE MHOIO crioco0a obOecrieueHus: HajieKallero uc-
MOJTHEHUS 0053aTENbCTB, TIOMUMO TEX, KOTOpBIE yKka3aHbl B ¢T. 329 ['K PO.

B-1TBIX, IPUMEHEHHE MEP OINEPATUBHOTO BO3JEHCTBHS HE MOYKET BbI-
3BaTh BOZHMKHOBEHUE HAa CTOPOHE MPABOHAPYLIUTENS IOPUIUUECKU 00513aTelb-
HBIX OOpEMEHMTENIbHBIX UMYIIECTBEHHBIX MOCIEACTBUI. BMmecte ¢ Tem npume-
HEHHUE MEp ONEpPaTHUBHOIO BO3JEHCTBUS MOXKET BbI3BaTh OPUIMYECKH HEOOs3a-
TEJIbHBIC UMYIIECTBEHHBIE TIOTEPH.

Mepbl OnepaTUBHOTO BO3JEHCTBUS MHOIOYHMCIEHHBI M Pa3HOOOpa3HBbI.
OnHu MOryT OBITH IOJIPA3/IETCHBI HA CIEAYIOIINE BHUIBI.

IlepBblii BU — 3TO MEpBl ONEPATUBHOI'O BO3JCHCTBHUs, CBS3aHHBIE C HC-
MIOJIHEHUEM 00513aTENbCTB 3a CUET JTOJIKHHKA.

Brtopoii Bu — 3TO Mepbl ONEepaTUBHOTO BO3/ACHCTBUS, CBSI3aHHbBIE C 00€ec-
IIEYEHUEM BCTPEYHOT'O yIOBIETBOPEHHUS.

TpeTuit BUI — 3TO MepPBI ONEPATUBHOIO BO3JACHCTBHUS, CB3aHHBIE C OTKA-
30M OT COBEpLICHUs OIPEHECICHHBIX IEUCTBUM B HMHTEPECAX HEUCIPABHOIO
KOHTpareHrta (Mepbl OTKa3HOro xapakrepa). K Hum otHocsTCS:

a) OTKa3 OT JJOTOBOPA;

0) OTKa3 OT MPUHSITHS HEHAJUIEKAIIETO UCIIOJIHEHUS;

B) OTKa3 BO BCTPEYHOM Y OBJIETBOPEHUHU.

Bo3MO0KHOCTE 00paTUTHCS K KOMIETEHTHBIM TOCYAapCTBEHHBIM OpraHam
3a 3alIATOM IpaBa — BAXHEWIIMN DJIIEMEHT COAEPKaHUS TNPUHAIIEIKAILETO
yIPaBOMOYEHHOMY JIMIYy IpaBa Ha 3ammry. K mepaM mpaBOOXpaHUTEIBHOIO
Xapakrepa, NPUMEHAEMbIM K HapYILIUTENIAM I'PAXKIAHCKUX IPAB KOMIIETCHTHBI-
MU TOCYJAapCTBEHHBIMH OpraHaMH, OTHOCATCS T€ CHOCOOBI 3alIUThl TPak/IaH-
CKHUX IMPaB, KOTOPbIE pEaU3yIOTCs B FOPUCAUKIIMOHHOMN (popMe — B CyIeOHOM U
aAMUHUCTPATUBHOM MOPSAIAKE. DTH MEPBI MOKHO PA3ACIUTh HA JBE TPYIIIbL:

1. I'ocynapcTBEHHO-IPUHYAUTEIbHBIE MYOIMUYHBIE MEPHl 3aLUTHI IPax-
naHckux mpaB. K gaHHOW rpynme Mep MOXKHO OTHECTH CIEAYIOLIUME CIOCOOBI
3aIIMUTHI TPAKAAHCKUX IIPAB:

a) NPU3HAHUE HEACHCTBYIOIIMM HOPMATHBHOIO aKTa rOCYAapCTBEHHOIO
OpraHa, opraHa MECTHOTO CaMOYIpaBJICHHs WM TOJKHOCTHOro ymna (ctT. 13
'K PO);

0) mpu3HAHWE HEACHCTBUTEIBLHBIMM HEHOPMATHUBHOTO aKTa, pEUICHUH,
nercTBuii (0e31elCTBHs) opraHa TOCYJAapCTBEHHOW BJIACTH, OpraHa MECTHOTO
CaMOYIPaBJIEHUsA, TOJDKHOCTHOIO JIMIA, TOCYAAPCTBEHHOIO WJIM MYHULIANAJIb-
HOTO CIIy’Kalllero, HapyIIauX MMpaBa u CBOOOIbI JINLIA;
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B) BblJIaua MPEINHUCAaHUN BHECYJIeOHBIMU aJIMUHUCTPATUBHBIMH OpraHa-
MU, 00JIaJIalOIUMH TTIPABONPUMEHUTEILHBIMHU (FOPUCAUKIIMOHHBIMH) TTOJTHOMO-
YUSMU.

2. COOCTBEHHO TPaKIaHCKO-TIPABOBBIC TOCYAApCTBEHHO-TIPUHYIUTEIBHBIE
MEpBI 3allUThl TPAXAAHCKUX TpaB, HE 00JaarolIe MpU3HAKaMHu TPa)KIaHCKO-
MIPaBOBOI OTBETCTBEHHOCTH.

K Takum mepam 3aiuThl MOXKHO OTHECTH:

— IIpU3HaHUE TIPaBa;

— HETaTOPHBIA U BUHIUKAIMOHHBIA UCKH;

— IIPU3HAHUE OCIIOPUMOM CIIETKH HEACHCTBUTEILHON U IMPUMEHEHHE I10-
CJICACTBUM €€ HEeICHCTBUTECIbHOCTH;

— BOCCTAHOBJICHUE TOJIOKEHUSI, CYIIECTBOBABIILIETO /10 HAPYIIICHUS MIPaBa;

— MIPUMEHEHHE TIOCJICICTBUN HUYTOXHOM CHIEIIKH;

— MPUCYXJICHUE K UCTIOJIHEHUIO 00513aHHOCTH B HATYPE;

— MPEKpalIeHUE WK U3MEHEHUE MPABOOTHOIICHUS;

— ucTpebOBaHNE HEOCHOBATEIHLHOTO 00OTAIEHNS;

— UCKH 00 OCBOOOKICHHMH UMYIIIECTBA OT apecTa (MCKIIOYCHUE U3 OIKCH);

— UcTpeObOBaHWE MMYIIECTBA COOCTBEHHUKOM, SIBUBIIMMCS TOCIE OOBSB-
JICHUSI €T0 YMEPIIINM;

— OTKa3 B 3aIlMTE MpaBa IPH COBEPIIICHUH 3JI0yIOTPEOICHUS MPABOM;

— UHBIE MEPBI, MPETyCMOTPEHHBIE 3aKOHOM.

JlaHHBIE MEpBI SIBJISIOTCS COOCTBEHHO T'PaKIaHCKO-TIPABOBBIMH, ITOTOMY
YTO OHH, BO-TIEPBBIX, IPUMEHSIOTCS CYJIOM TOJIBKO K YYACTHUKAM TPa’KJaHCKUX
MIPABOOTHOIICHUH, B KOTOPHIX MPABOHAPYIIUTENh U MOTEPIEBIINN HaXOAATCSA
B OTHOIIICHUSAX PaBEHCTBA, a HE CyOOpAMHAIINU, U, BO-BTOPBIX, UX IIPUMEHCHHE
1o o0IIeMy IpaBUITy BO3MOXHO TOJIBKO [0 MHUIIMATUBE CYyOBEKTa, MpaBa U 3a-
KOHHBIC HHTEPECHl KOTOPOTO HAPYIIIAKOTCS UK MOTYT OBITh HApYIIICHBI.

[Ipu3HaHue mpaBa Kak caMOCTOSITEIBHBIN CIIOCOO OOBIYHO HCIOJIB3YETCS
JUUISL 3aIATHI UCKJIFOUUTENIbHBIX MpaB. B aBTOPCKOM M ITaTEHTHOM MpaBe MPUCYT-
CTBYIOT HOPMBbI, MO3BOJISIIOIIUE JCHCTBUTEIBHOMY aBTOPY MPOU3BEACHUS WIIH
n3o0peTeHust TpeOoBaTh OT HAPYIIUTENSI MPU3HAHUS CBOETO HMCKIIOYUTEIBHOIO
aBTOPCKOTO MpaBa Ha IMIPOU3BEICHUE TN N300pETEHHE.

YnpaBoMOUE€HHOE JIMIIO MOXKET MCIOJIb30BaTh MPHU3HAHKUE TpaBa Kak ca-
MOCTOSITeJIbHBIN CITOCOO 3allWTHI IIpaBa JUIIb MPH yCIOBHH, YTO TpeOOBaHHE
aZpecyercss K KOHKPETHOMY HapyIIUTEI0 ero mpasa. [loaToMy cyn HEe MOXKET
MPU3HATh MPABO COOCTBEHHOCTH MO TPeOOBAHUIO JIMIlA, KOTOPOE J0OPOCOBECT-
HO, OTKPBITO M HETNPEPHIBHO BJIAJEI0 KaK CBOMM COOCTBEHHBIM HEIBHMIKHMBIM
MMYILIECTBOM B TeueHue nsatHaauaTtu jaet (1. 1 cr. 234 'K P®D), ecau ero Brnaje-
HUE HUKEM HE OClapuBaeTcs. B maHHOM ciiydae Mpu OTCYTCTBHU criopa 100po-
COBECTHBIM JaBHOCTHBIA Biajaeiel] B cooTBeTcTBUU co cT. 218 AIIK P® u
co cT. 264 I'TIK P® gomkeHn obpaTuThCs B ¢yl ¢ TpeboBaHHEM 00 yCTaHOBIIE-
HUU aKTa, UMEIOIIEro I0PUINYSCKOe 3HaUCHUE — (pakTa BiIaJcHUS U MTOJIb30Ba-
HUSI HEJBWKUMBIM HMYIIECTBOM KaKk CBOMM cOOCTBeHHBIM. CoriacHo 1. 3
ct. 222 AIIK PO u cr. 268 I'TIK P® pemenne cyga o0 yctaHoBieHUH (hakTa
BJIQJICHUSI U TTOJIb30BaHUS HEABMKUMBIM UMYIIIECTBOM KaK CBOMM COOCTBEHHBIM
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SBJISIETCSI OCHOBAHUEM JJIsl PETUCTPALIMK MpaBa COOCTBEHHOCTH HA 3TO MMYIIE-
CTBO B FOCYJIapCTBEHHOM PEECTPE.

BoccranoBnenue mosioskeHusl, CyIIECTBOBABIIEIO J0 HapyIIEHUs IpaBa,
KaK croco0 3alluThl TpaBa MOXKET ObITh UCIOJIB30BAH 3a CUET pean3aliy pas-
JUYHBIX MEp 3alUThI. J{JIs 3alMUThl IpaB yYaCTHUKOB KOPIIOPATHUBHBIX MPABO-
OTHOUIIEHUN MOXKET NMPUMEHSTHCS Takas Mepa, KaKk MpPU3HAHHE HEICUCTBUTEb-
HBIMH FOPUIMYECKH 3HAYMMBIX JCHCTBUN OpPraHOB KOPIIOPATHUBHBIX HOpUIUYC-
CKHUX JIMII.

[Ipekparienne Wi W3MEHEHHE IMPABOOTHOIICHUS KaK CIIOCOO 3allUThI
IPKIAHCKUX TPaB peaiu3yeTcsi CyJIOM 3a CUeT NMPUMEHEHUsI Mep, HaIlpaBJIeH-
HBIX Ha YCTPAaHEHHE Pa3HOTJIACUN MEXKIY YIACTHUKAMH TPAKIAHCKHX TPABOOT-
HOIIICHWI, BOSHUKIITUX MPHU OTMPEICTICHHBIX 00CcTOsATEIhCTBAX. K HUM OTHOCSTCH,
B YaCTHOCTH:

— OIpEJIEJICHHE CYIOM JI0JIel B IpaBe 001Ield COOCTBEHHOCTU Ha CTPOe-
HUE WU MHOE UMYIIECTBO JIMOO pealbHbIN pa3jiesl UMYIIECTBa, €CIIU 3TOTO Tpe-
OYIOT CTOPOHBI U UMYILIECTBO MOKET OBITh pa3jieieHo 0e3 yuiepoa ero npsamMomy
HA3HAYCHUIO;

— YCTAHOBJICHHUE CYJOM CIIpaBeUIMBOTO 00bEMa IIEHbl 3a OKa3aHHbIC
YCIIyTH;

— OIpeJIeICHHE CyJIoM 00beMa COJIEpXaHUsl TPAXKIAHUHY IO JOTOBOPY
MO’KM3HEHHOTO COJICPYKaHMS C YDKINBCHHUEM;

— pacTopKEHUE CyJO0M JIOrOBOpa MPHU €ro CYIECTBEHHOM HApyIICHUH Ka-
KOWU-TTMOO0 U3 CTOPOH U T. II.

Takue rpaxmaHCKO-TIPaBOBBIE MEPHI TOCYAAPCTBEHHO-TIPUHYIUTEIHLHOTO
XapakTepa, KaKk HeraTOPHbIN U BUHIUKAIIMOHHBIN UCKU; MPU3HAHUE OCTIOPUMON
CHEJKU HEICHUCTBUTEIbHOW M MPUMEHEHUE TOCIEACTBUN €€ HEICHCTBUTEIIBHO-
CTH; PUMEHEHHE TMOCJIEeICTBUI HUUTOKHOW CIEIIKH; MPUCYKICHUE K MCIIOTHE-
HUIO 00513aHHOCTH B HAType; UCTPeOOBaHME HEOCHOBATEIBHOTO OOOTAIEHUS U
WHBIC, PACCMATPUBAIOTCS B OTHOIICHUSIX 3aIUTHI MpaBa cOOCTBEHHOCTH. OHH
BeCbMa Pa3HOOOpa3HbI MO COACPKAHUIO, IO OCHOBAHMSIM MPUMEHEHHUs, HO BCE
OHHM MCTIOJIB3YIOTCS JUIsl TPECEUCHMsI HapYIIEHUS MpaBa, YCTPaHEHUST HESICHOCTH
B IIPABOBOM IIOJIOKEHUU CYyOBEKTOB, IS BOCCTAHOBJICHUS TOJIOKECHHS, CYIIIe-
CTBOBABIIICTO JI0 TIPABOHAPYIICHUS, TIyTeM YCTPAaHEHHUS €ro MPaBOBBIX MOCIE-
CTBUH.

3. IlonsiTHe M BHU/IbI IIPECACTABUTECIBCTBA

CyObeKTUBHbBIE TPAXKIAHCKUE IMpaBa U OOS3aHHOCTU MOTYT OCYIIECTB-
JSTHCSL HE CAMUMHU YIPAaBOMOUYEHHBIMU U O0S3aHHBIMU JIMIIAMHU, a UX IMpEacTa-
BUTEISIMU (32 UCKIIIOUEHUEM CIIy4aeB, KOT/Ia B CUJTy YKa3aHUM 3aKOHA U camMoi
CYUIHOCTU MpaB U O0S3aHHOCTEW OHU MOTYT OCYIIECTBIIATHCS W HCIOIHITHCS
TOJIBKO JINYHO UX HOCHUTEIISIMH).

Hcnonp30BaHue MpeCcTaBUTENBCTBA KaK CIIOCO0a OCYIIECTBIECHUS IIPAB U
UCIIOJTHEHUS 00S3aHHOCTEM TUKTYETCs] MPUYMHAMH FOPUIUYECKOro U (pakTHue-
CKOTr'O IOpsIIKa.
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K ropuauyeckuM npuuMHAM OTHOCATCS: HEIMOJIHASI JE€ECIOCOOHOCTD JIUIL
B BO3pacTte 10 18 JjieT; orpaHnyYeHue J1eecnoCOOHOCTH IPpaKJaHUHA; TPU3HAHNE
IrpaKJaHUHA [0 OCHOBAHUSAM, MPEAYCMOTPEHHBIM 3aKOHOM, HEAEECIOCOOHBIM
U T. 1.

K ¢aktnueckuM mpuymHaMm OTHOCATCS: OOJI€3HB; IOpUAMYECKasl Herpa-
MOTHOCTb; HEXeIaHUe YIPABOMOUYEHHOTO WM 00S3aHHOTO JIMIA OCYIIECTBIISTh
JMYHO NPaBa U UCIOJNHATh 00S3aHHOCTH; 3arpy>KEHHOCTh OpraHa IOpUINYECKO-
O JIMI[a; OTCYTCTBUE y CYOBbEKTa CIEIUATbHBIX TO3HAHUMN U T. II.

[Ipu npencTaBUTENbCTBE ClIENIKA, COBEPIICHHAs OJHHUM JIULIOM (IIpejcTa-
BUTEJIEM) OT UMEHU JPYroro juina (IpeacTaBiaseMoro) B CUIy MOJIHOMOYUS, OC-
HOBAaHHOTO Ha JJOBEPEHHOCTH, YKa3aHUM 3aKOHA, aKTa YIMOJIHOMOYEHHOIO Ha TO
roCyJapCTBEHHOI0 OpraHa WJM OpraHa MECTHOI'O CaMOYIIPaBJICHHs, HENMOCPE-
CTBEHHO CO3/1a€T, U3MEHSIET WJIU MPEKpallaeT rpakJIaHCKue MpaBa U 00s13aHHO-
ctu npeactasisiemoro (1. 1 cr. 182 'K PD).

CyObeKkTaMu MpEeACTABUTENBCTBA SABIISIOTCS TPU JIUIA: IPEICTABIISEMbIH,
IIPEICTABUTEIID, TPETHE JIULIO.

IIpeacraBiasiemblii — IpaKJaHUH JHOO IOPUANYECKOE JTUIO, OT UMEHU U
B MHTEpECaX KOTOPOro MPEACTABUTEND COBEPIIAET FOPUINYECKHA 3HAYUMBIE JEH-
cTBUA — caenku. [IpeacraBnsieMbiM MOKET ObITh 000 rpakJIaHUH C MOMEHTA
POXKJIEHUS WU IOPUAUYECKOE JIMIO0 — C MOMEHTAa BO3HUKHOBEHMS B YCTAHOB-
JIEHHOM MOPSIKE.

IlpeacraBuTesib — TpaXkAaHUH JUMOO OPHIWYECKOE JIMIO, HAJCIICHHbIE
IIOJIHOMOYHMEM COBEpLIaTh FOPUAMYECKH 3HAUMMBbIE JEHCTBHS B HMHTEpEcax U
OT UMEHH TNPEeJICTaBIsIeMOro. ['pakJaHuH B KayecTBE MPEICTABUTENS JIOJKEH
001a1aTh NOJHOU J€E€CIOCOOHOCTBIO, T. €. OBITh COBEPIICHHOJIETHUM, HE Orpa-
HUYEHHBIM B J€€CIIOCOOHOCTH. UJEHbI KoomepaTHBa TAaKXE MOTYT OBITh €ro
npeactaButessiMu ¢ 16 net (1. 2 ct. 26 'K PD).

CrennanibHble OTpaHUYEHUS IS OTAENBHBIX TpaXKJaaH ObITh MpeACTaBU-
TEISIMU JIPYTUX JUI MOTYT OBITh MPEIYCMOTPEHBI TOJBKO 3aKOHOM. Tak,
Harpumep, B cootBeTcTBUHU co cT. 51 I'TIK P® cynbu, cienoBarenu, npoKypopbl
HE MOTYT OBITh PEACTABUTENSIMU B CyJI€, 3a UCKIIOUEHUEM CIIYyYaeB YUacTHUs UX
B IIPOLIECCE B KAYECTBE IMPEACTABUTENIEH COOTBETCTBYIOLIMX OPraHOB WJIM 3a-
KOHHBIX IPEACTABUTEIICH.

KOpunnueckue nuia, odaagaromme cuelualbHON MPaBOCYObEKTHOCTHIO,
MOTYT BBINOJHATh (DYHKIUU MPEACTABUTENEH, €ClIM 3TO HE MPOTUBOPEUUT Lie-
JISIM UX JIeATEeIIbHOCTH, 3aKPEIJIEHHBIM B 3aKOHE.

Tperbe M0 — rpaXIaHUH JTUOO0 IOPUINYECKOE JIUIO0, C KOTOPHIM BCJIEI-
CTBUE JECHCTBUI MpPEACTABUTENS YCTAaHABIMBAIOTCS, M3MEHSIIOTCS WIIU TpeKpa-
HIAI0TCSl CYObEKTUBHBIEC TIpaBa U 00S13aHHOCTHU MpeAcTaBisieMoro. TpeTbumu -
I[aMU MOTYT OBITh BCE JINIIA, 00T AI0NTUE TPAKIAHCKON MPaBOCYOBEKTHOCTHIO.

Llens mpencraBUTENbCTBA — COBEPILICHHUE MPEACTABUTEIEM CJIIEJIOK OT
MMEHU U B MHTEpECax MPEACTABISIEMOrO.

CylnHoCcTh MPEeACTaBUTENBCTBA COCTOUT B JIESITEIbHOCTH MPEACTaBUTENS
[0 peaju3alyy MMPEJOCTABICHHOIO €My IMOJHOMOYHS B MHTEPECAaX U OT UMEHU
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npeacTrapisieMoro. [Ipeanoceuikoil MpeaCcTaBUTENBCTBA SIBISETCS OTHOCUTENb-
HOE MPABOOTHOIIICHUE MEXKIY MPEACTaBUTENIEM W MPEACTaBIs€MbIM, B paMKax
KOTOPOT0 BO3HUKAET U (POPMUPYETCS MOTHOMOYHME.

[TonHOMOUME KaK BO3MOYKHOCTH MPEICTABUTENS COBEPIIATH CHEIKUA OT
MMEHU U B MHTEPEcax MPEICTaBIIEMOTO — 0C000€ CYOBEKTUBHOE MIPaBO, KOTO-
po€e peanu3yeTcs MPeACTaBUTEIEM B OTHOIIEHUSAX C TPETbUMH JIMLIAMM.

[Tpu ocymiecTBICHUH OJTHOMOYHMS MPEICTABUTEND CBSI3aH 00S3aHHOCTHIO
HaJJIeXKallel peanu3aluy ero B MHTepecax npeacrasisiemoro. [lostomy npen-
CTAaBHUTENIb HE MOXET COBEPIIATH CIEIKH OT MMEHU MPEACTABISEMOr0 B OTHO-
HICHUU ce0sl JIMYHO, a TAKXKE€ B OTHOIICHUH JIPYTOro JIUI[A, MPEICTABUTEIEM KO-
TOPOr0 OH OAHOBPEMEHHO SIBJISIETCS, 32 UCKIFOUEHUEM CIIy4aeB, MPEyCMOTPEH-
HBIX 3aKOHOM.

Crnenka, KOTOpas COBEpIIEHA C HApPYIIEHUEM IPaBUJ, YCTaHOBICHHBIX
B BBIIICONIUCAHHOM a03alle U Ha KOTOPYIO MPEJCTABISIEMbIN HE Jall coTrjiacus,
MOXET ObITh MPH3HAHA CYJOM HEIECUCTBUTEIBLHOW IO HCKY NPEACTaBIsSEMOro,
€CJIM OHAa HapyllaeT ero mHrepecbl. HapylleHne MHTEPECOB MPEICTABISIEMOIO
MpenoaraeTcs, €CJiv He JokazaHo uHoe (1. 3 B pen. PeaepaibHOro 3akona PO
ot 7 mast 2013 1. Ne 100-®3 «O BHeCEHUM WU3MEHEHUM B MoApa3ieiibl 4 U 5 pas-
nena I wactu nmepBoit m crarbto 1153 wactu Tperben ['pakmaHCKOro Kozekca
Poccuiickoii @enepannm»’ (nanee — @3 Ne 100)).

Tak, npeacTaBuTe b HE BOpPABE KYMUTh JJs1 ce0s BElllb, KOTOPYIO MpPE.-
CTaBJIIEMBIN MOPYYMII €My IPOJIaTh, a TAKXKE MPOJaTh €€ JUILy, YbUM MpeicTa-
BUTEJIEM OH OJJHOBPEMEHHO SIBJISICTCS.

Cornacno ct. 37 'K P® onekyH He MOXET COBEpIIaTh CHAEJIOK C IMO/JI-
OMEYHBIM, 32 UCKIIIOUEHUEM IMEPEeAadyd UMYIIECTBA MOJOIEYHOMY B Kadye€CTBE
Japa uin B 0€3BO3ME3HOE MOJIb30BAHUE, & TAKXKE MPEICTABIATh MOJONEYHOTO
MIpU 3aKJIIOYEHUN CACJIOK WM BEICHUM CYACOHBIX JEJ MEXKIY MOJOTEYHBIM U
CBOMM CYIPYTOM WM OJU3KUMHU POJCTBEHHUKAMHU.

OcHOBaHUSIMM BO3HUKHOBEHUSI MPABOOTHOIIECHUSI MEXKIY IpeCcTaBlisie-
MBIM U TIPEICTaBUTENIEM, T. €. IOPUANUYECKUMU (haKTaMU, TTOPOKIAFOIIMMH Tpa-
BOMOYHE TIPEJCTABUTEISI, SIBJSIOTCS CIEAYIONUE 0OCTOSITEIHCTBA:

1. BoneusnsiBiieHne MPEACTABISIEMOTO O TPEIOCTABICHUU TOJIHOMOYMUS
MPEACTABUTEINIO, BEIPAXKEHHOE B JOTOBOPE WM JOBEPEHHOCTH.

JloroBopaMu, OPOXKIAAIOIMIUMHU OTHOIIIEHUS TTPEACTABUTEIILCTBA, SIBIISIOT-
csi poroopel nopyueHus (ria. 49 'K P®) u arentupoBanus (ria. 52 T'K POD).
[To HuM oxHa cTopoHa (MOBEPEHHBIN B IOTOBOPE MOPYYCHHS WU areHT B JOTO-
BOpE areHTUPOBaHUs) 00SI3yeTCsl COBEPIIATh OT UMEHH U 3a CUET JIPYroil CTopo-
HBI (JIOBEpUTEJISI B JOTOBOPE MOPYUYCHUs] WJIM MIPUHIIMIIANIA B IOTOBOPE areHTH-
pOBaHUs) ONpEJCICHHbIC HOpUANUYECKUE NeUCTBUSA. OTHOCTOPOHHEH CJIIENIKOM,
MOPOKJIAIONICH MOTHOMOYHMS TPEACTABUTEIIS, SIBJIIETCS BblJjaya €My IMpPEe/ICTaB-
JsieMbIM JTOBEpEeHHOCTHU. [IpescTaBUTENHCTBO, BOZHUKAIOIIEE HA OCHOBAHUM J10-

1 O BHecenuu usmenenuii B moapasaens! 4 u 5 pasaena I uactu nepBoii u crateio 1153
yacTH TpeThel ['paxnanckoro koaekca Poccuiickoit @enepanuu : ¢enepanbHblii 3akoH PO
ot 7 mast 2013 r. Ne 100-®3. [loctym u3 cripaB.-mpaBoBoit cucteMbl «KorcymbTanTIlmocy.
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TOBOPHOTO COTJIAIIEHUsS] MEXY MPEICTaBIIeMbIM U MPEACTABUTENEM, HAPSTY
C MPEICTABUTEILCTBOM, BO3HUKAIOIIUM Ha OCHOBE BBbIIAYU TIPE/ICTABUTEIIEM
JIOBEPEHHOCTU MPEACTaBIsIEMOMY, IPUHATO HA3bIBATh JTOOPOBOJILHBIM IIPEACTa-
BUTEJILCTBOM.

Pa3HOBUAHOCTBIO TOOPOBOJIBHOTO MPEICTABUTENIBCTBA SABIISIETCSI KOMMED-
YecKoe MpeACTaBUTENbCTBO. OHO OCYIIECTBIISETCS HA OCHOBAHHUH JJOTOBOpPA, 3a-
KITFOUEHHOTO B MMUCBMEHHOU (DOpME M COJEPIKAIIET0 yKa3aHUs Ha TTOJTHOMOYHUS
MPEACTABUTEIISI, & IPU OTCYTCTBUM TaKUX YKa3aHUM — TakKe U JIOBEPEHHOCTH
(ct. 184 'K P®). KommepueckoMy IIpeACTaBUTEIIBCTBY MPUCYII] OCOOBINH CYyOh-
eKTHbIN cocTaB. [IpeacTaBiasieMbIMU MO HEMY MOTYT OBITh TOJBKO KOMMeEpUe-
CKHE IOpHJIMYECKHE JIMIla W TpaxjaaHe-npeanpuHumarenu. KoMmmepueckum
MPEACTABUTEIIEM MOXKET OBITh IOPUAMYECKOE JMI0 WM TPakIaHUH-
MpEeANpPUHUMATENh, OCYIIECTBISIONINE MPEACTABUTEILCTBO B BUJE MPOMBICTA.
K TakoBbIM MO>KHO OTHECTH, HAIPUMEpP, Pa3IUYHbIE OPOKEPCKHUE KOMIIaHUH,
NEeUCTBYIOIME Ha (POHIOBBIX OMpKAX B HHTEPECAX CBOMX KIMEHTOB.

JUIsi KOMMEpPYECKOro MPEeACTaBUTEN CHECIAHO HCKIIOYEHUE M3 OOUIero
npaBwia 1. 3 cT. 182 'K P®, cornacHo KOTOpOMY TNpEICTABUTEIL HE BIIPABE
COBEPIIIAThH CAEIKHA OT UMEHH MPEACTABISIEMOT0 B OTHOILIEHUU ¢€0s TUYHO MO0
B OTHOIIICHUU JPYTOro JIMIA, TPEACTABUTEIEM KOTOPOTO OH OJHOBPEMEHHO $IB-
asietcst. JIMo MoxkeT ObITh OTHOBPEMEHHO KOMMEPUECKUM MPEACTABUTENIEM pa3-
HBIX CTOPOH B CIEJKE TOJBKO C UX COTJIACHA U B CIy4asiX, MPELyCMOTPEHHBIX 3a-
koHOM. CrenyeT 0co00 MOMYEPKHYTh: OH MOKET OJHOBPEMEHHO MPE/CTaBIATh
pa3HbIe CTOPOHBI B CHEJIKE, HO HE UMEET MpaBa COBEPIIATH CACIKH OT UMEHHU
MPEICTAaBISIEMOr0 B OTHOLIEHUH ceOs auuHO. Eciau maHHOe JUI0 MpeACcTaBiseT
OJIHOBPEMEHHO pa3HbI€ CTOPOHBI B CHEJKE, OH BIpaBe TpeOOBaTh yIUIATHI 00Y-
CJIOBJICHHOTO BO3HArpa)XJA€HUs U BO3MEIIECHUS MTOHECEHHBIX UM IPU HCIOJIHE-
HUU TIOPYYEHUSI U3ACPIKEK OT CTOPOH B PABHBIX JOJISIX, €CJU MHOE HE TMpeay-
CMOTPEHO COTJIallICHUEM MEX1y HUMH.

Kommepueckuii npeacTaBuTeNnb Kak MPoPEecCHOHAIBHBIA TPeAnpuHUMAa-
TeJIb BO BCEX CIIydasiX 00s3aH MUCIOJHATH IaHHbIE MYy MOPYYEHUSs ¢ 3a00TIUBO-
CTBIO OOBIYHOTO TPEANPUHUMATENISI U COXPAHATh KaK KOMMEPUECKYIO0 TailHy
CBEJICHHS 00 YCJIOBUSIX U COJIEP>KaHUM JOTOBOPOB, 3aKJIFOUEHHBIX UM BO UCIIOJ-
HEHHE MOPYUCHUSI.

2. AKT yIOJHOMOYEHHOTO Ha TO TOCYJapCTBEHHOI'O OpraHa WM OpraHa
MECTHOTO CaMOYTPABJICHUS, IPEANUCHIBAIOIINI CyOBEKTYy NEeUCTBOBATh B Kaye-
CTBE MPEJICTAaBUTENS APYTUX JIUII.

AKTBI YIIOJITHOMOYEHHBIX TOCYAAPCTBEHHBIX OPTaHOB U OPraHOB MECTHOIO
CaMOYTIpaBJICHUs, TPEINUCHIBAIOIINE CYObEeKTaM JCHCTBOBATH B KadeCTBE
MIPEACTABUTEIIS APYTUX JIUI, BEChMa pa3HoOOpa3Hbl. Tak, HapuMep, SBISIONIN-
€csl TOCYAapCTBEHHBIMH CIY>KAIIMMHU TPECTaBUTEIN TOCYJIapCTBa B OpraHax
YIPABJICHHS aKITMOHEPHBIX OOIIECTB, aKIMU KOTOPBIX 3aKPEIJICHBI B TOCYyIap-
CTBEHHON COOCTBEHHOCTH, HAa3HAYAIOTCS HAa OCHOBaHMH perieHus l[IpesumeH-

165



ta PO, IlpaButensctBa P®, cooTBeTCTBYIOMMX (PeaepalibHBIX OPraHoB JHMOO
Poccwuiickoro (onaa (enepanbHOro umMymecTsal,

3. @aKT, ¢ HAIMYHEM KOTOPOTO 3aKOH CBSI3bIBAET BO3HUKHOBEHHUE IIOJIHO-
MOYMSI OJTHOTO JIUIIA OBITh MPEJCTABUTEIIEM JAPYTOTO.

IIpencraBuTENBCTBO, BO3ZHUKAOIIEE HA OCHOBE AKTOB YIOJHOMOYEHHBIX
rOCyJapCTBEHHBIX OPTaHOB U OPraHOB MECTHOT'O CaMOYIIPAaBIICHUSI, IPEANUCHI-
BAIOIIMX CyOBEKTaM JE€HCTBOBATH B KAUECTBE MPEACTABUTEINS, HAa3bIBACTCS 005-
3aTeNbHBIM, T. K. OHO YCTaHABIMBAETCS HE3aBUCUMO OT BOJIM IIPEACTABIIIEMOTO.
OO0s3aTenbHBIM SBISIETCS TAKXKE MPEACTABUTEIBCTBO, BOSHUKAIOIIEE MPU HAJH-
YU OOCTOSATEIBCTB, HEMOCPEJICTBEHHO YKA3aHHBIX B MPEANMHCAHUAX 3aKOHA.
[IosTOMy OHO HEpPEOKO MMEHYETCS 3aKOHHBIM IPEACTABUTEIBCTBOM. Tak, 3a-
KOHHBIMH TMPEICTABUTEISIMA HECOBEPIICHHOJIETHUX JIETEU SBJISIFOTCS POIUTENH,
YCBIHOBUTENU WM oneKyHbI (cT. 28 'K PD). dakToB oTIIOBCTBA, MAaTEPUHCTBA
(ct. 64 CK P®), yceioBnenus (. 1 cr. 137 CK P®), ycraHoBieHUsT ONEKd
(ct. 32 'K P®) noctatoyHo B CHIIy YKa3aHHs 3aKOHA ]Il BOSHUKHOBEHHMS 1OJI-
HOMOUYHS OJIHOTO JIUIA OBITH MPEACTABUTEIIEM JIPYTOTO.

[IpoBepka MONMHOMOYMHN MPEACTABUTENS TPETBUMH JIMIIAMH COCTABIISIET
HEOOXOJAMMBIH MOMEHT B TIPOLIECCE OCYIIECTBICHUS OTHOILIECHUN MpPe/ICTaBU-
TEJIbCTBA.

JIOBEPEHHOCTBIO TPU3HAECTCS IMCBMEHHOE YIOJHOMOYHE, BBIJABAEMOE
OJIHUM JIMLIOM JPYTOMY JIUILY JJI IPEACTABUTENBCTBA NIEPE] TPETHUMH JIUIIAMU
(ct. 185 'K POD).

Kak BuaHO, HOBEpEHHOCTh — JOKYMEHT, (PUKCUPYIOUIUN ITOTHOMOYHS
IIPEACTABUTENSI HA COBEpLICHUE caenku. OHa agpecyeTcss TPETbUM JIMLIAM H
CIIYXKUT JJI1 YJIOCTOBEPEHHUS MOJHOMOYMUHN MPEICTaBUTENS nepel HuMu. NHaue
roBopsi, Oarogaps T0BEpEHHOCTH MOJIHOMOYHE TIPEICTABUTEIISI HA COBEPILICHUE
TOW WJIM UHOM CHIEJIKA CTAHOBUTCSI OYEBUIHBIM JIJII COOTBETCTBYIOIIETO TPEThE-
ro JIMIA.

[To oOuiemMy npaBuily TOBEPEHHOCTh MOKET BBIAABATHCA TOJBKO JIEECTIO-
cOOHBIMU TpakaaHamu. ['paxaane B Bo3pacte oT 14 g0 18 mer MoryT camocTos-
TEJIbHO BbIIaBaTh JOBEPEHHOCTH B IPEAENaX TeX MpPaB, KOTOPBIE MOTYT OCY-
niecTBIATh caMu (cT. 26 'K P®). Jlns coBepiieHrs UHBIX CIAETOK JIKMIa B BO3-
pacte ot 14 1o 18 net MOryT BbIIaTh JOBEPEHHOCTh TOJIBKO C MMCHMEHHOTO CO-
IJIACUS POJUTEIIEH, YCHIHOBUTEIEH WU MTONIEYUTENEH.

KOpunuyeckue nuia, oOianarmye CrernuaibHOM MPaBOCIOCOOHOCTHIO,
MOTYT BbIABAaTh JOBEPEHHOCTH JIUIIb JIJI1 COBEPIIEHUS CIIEJIOK, HE MPOTUBOPE-
YJanux UM UX JIEeSITeIbHOCTH, 3aKPEIJIEHHBIM B 3akoHe. IOpuanueckue nuiia,
oOnamarore oOIIEeH MPaBOCIIOCOOHOCTHIO, MOTYT BBIIABaTh JIOBEPEHHOCTH
Ha COBEpILEHUE JIIOObIX 3aKOHHBIX ceNoK. Ecian koMMepdeckoe IopuandecKoe
JILO, LEMU AEATEIBHOCTH KOTOPOTO OINPENEIIEHBl B YUYPEAUTEIbHBIX JOKYMEH-
Tax, XOTs MO 3aKOHY ATO U HE SIBISIETCA 00s13aTEIbHBIM, BBIJAET TOBEPEHHOCTH

1 O nekoTopeIx Mepax 1m0 0GecredeHHI0 rOCYAapCTBEHHOIO YIPaBIeHUs SKOHOMHU-
ko : yka3 [Ipesunenra PO or 10 urons 1994 r. Ne 1200. Joctyn u3 cripas.-mpaBoBOi cucTe-
™Mbl «KoHcynbTanTI [mrocy.
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JUIS COBEPILEHUS CHEJIOK, MMPOTUBOPEYAIMX TAKUM LEJSM, TO JaHHBIE CIEIKU
MOTYT OBITH OCHIOpPEHBI 10 npaBuiam cT. 173 'K PO.

B kauecTBe 0BEpUTENE MOTYT BBICTYIIATh OJTHO WM HECKOJBKO JIUIL OJI-
HOBPEMEHHO. MHOXECTBEHHOCTh JIWI, OJJHOBPEMEHHO BBICTYIAIOIINX B Kade-
CTBE€ JIOBEPUTENIEH, UMEET MECTO, HAIPUMED, IIPHU BbIJIaU€ TOBEPEHHOCTH y4acT-
HUKaMH OOIIeil 107€BOM COOCTBEHHOCTH TPETbEMY JHILYy JJIsl COBEPILICHUS
CHEJIKH IO OTYYXIEHUIO BCEr0 MMYILECTBA, HAXOAIIErocs B oOLIEH T0JIeBOU
COOCTBEHHOCTH.

JI0BEpEeHHOCTh MOKET OBITH BhIJIaHA HA MM OJTHOTO JIMIIA WJIM HECKOJIBKHUX.

Britaua 1oBEpEHHOCTH — OOHOCTOPOHHSS caenka. [loatomy ee coBepie-
HUE He TpeOyeT cornacus npeactaButens. Ho mpuHaTre JOBEPEHHOCTH WU OT-
Ka3 OT €€ MPHUHATUA — 3TO NpaBO NpEeACTaBUTEN. JIWIO, BbIIaBIIEE JOBEPEH-
HOCTbh, BIIPaBe B JI000€ BpeMs €€ OTMEHHUTh. B CBOIO odepe/b, MpeiCTaBUTEIb
MOXET B JII000€ BpeMsl 0TKa3aThCs OT AJoBepeHHOCTH (11. 2 ¢T. 188 'K PD).

[To conepkanuio U 00bEMY TOJHOMOUYUN, KOTOPHIMHU HAJIENSETCS TPe-
CTaBUTEIb, PA3JIMYAIOTCS TPU BUIA TOBEPEHHOCTH:

1) renepanbHbie (0OIIME) TIOBEPEHHOCTH BBIIAIOTCS MPEACTABUTENIO IS
COBEPILICHUS Pa3HOOOPA3HBIX CIIEJIOK B TEUEHUE OIPEACIICHHOIO Mepuojaa Bpe-
MeHu. [Ipumep Takol TOBEPEHHOCTH — JIOBEPEHHOCTh, BblJaBacMasi PyKOBOIU-
TeNto (uimana PUINIECKOro JUIa;

2) cnenuanbHble TOBEPEHHOCTU BBIJIAIOTCA HA COBEPIICHHUE psja OJHO-
pOAHBIX cesioK. K HUM MOXHO OTHECTH JIOBEPEHHOCTH JJI MTPEACTABUTEIHCTBA
B CyJI€, HA TIOJIyY€HUE TOBAPHO-MATEPUAIIBHBIX LIEHHOCTENW OT IPy30IMEPEBO3UU-
Ka U T. IL.;

3) pa3oBble IOBEPEHHOCTH BBIJAIOTCA JUISI COBEPIICHUSI CTPOTO OIpe/e-
JIEHHOU CIEJIKH.

JIOBEpEHHOCTh — JOKYMEHT, KOTOPBIM MOKET CYIIECTBOBATh TOJIBKO
B ucbMeHHOU ¢opme (cT. 185 'K PD). [lns coBepiueHus caenok, TpeOyronmx
HOTapUaIbHON (DOPMBI, TOBEPEHHOCTH JOJKHA OBITh HOTAPUATLHO yIOCTOBEpE-
Ha, 32 UCKIIFOUCHHUEM CITy4aeB, YKa3aHHBIX B 3aKOHE.

K HOTapuanbHO yJ10CTOBEPEHHBIM JIOBEPEHHOCTSIM MIPUPABHUBAIOTCS (4. 2
cT. 185 'K P®D):

— JIOBEPEHHOCTH BOCHHOCTYKAIIUX U APYTUX JIUI], HAXOJAIINXCS HA W3-
JICYCHHUH B TOCIIUTAJISX, CAHATOPHSIX U IPYTUX BOCHHO-JIEYEOHBIX YUPEIKICHUSX,
YAOCTOBEPEHHBIE HAYAJIbHUKAMH, UX 3aMECTUTESIMUA [0 MEIUIIMHCKON 4YacTH,
CTapIINM UM JCKYPHBIM BpauoMm;

— JIOBEPEHHOCTH BOCHHOCIIYXAlIUX, & B MIYHKTaX JUCIOKAIIMM BOMHCKUX
yacTel, COeMHEHUM, YUPEKICHUI 1 BOCHHO-YUE€OHBIX 3aBEICHUH, /I HET HO-
TapuajbHBIX KOHTOpP M JIPYTHX OPraHOB, COBEPIIAIOIIMX HOTApUAJIbHBIC ICH-
CTBUSI, — TAKXKE JOBEPEHHOCTH pabOUYUX U CIyKAIlMX, WICHOB UX CEMEU U uiie-
HOB CEMEN BOCHHOCIYKAIUX, YJIOCTOBEPEHHbIE KOMaHIUpaMH (Ha4aIbHUKAMMU )
ATUX YaCTEU, COEAUHECHUH, YUPEKICHUN U 3aBEICHUM;

— JIOBEPEHHOCTH JIWII, HAXOJAIIUXCS B MECTaX JIMIIEHUS CBOOOJBI, YI0-
CTOBEPEHHbBIC HAYAIbHUKAMU MECT JIMIIIEHUS CBOOOIBI;

167



— JIOBEPEHHOCTU COBEPUICHHOJIETHUX JEECHOCOOHBIX TPaXKJIaH, HAXOJs-
LIUXCS B YUPEKIACHUAX COLMAIBHOW 3aIUTHI HACEJICHUS, YIOCTOBEPEHHBIE -
MUHHUCTpAIMEN 3TOr0 YUpPEXKACHHUS WM PYKOBOJIUTEIEM (€r0 3aMECTUTEIIEM)
COOTBETCTBYIOIIETO OPraHa COUUAIIBHON 3aIUThI HACEICHUS.

JIOBEpEHHOCTH, BbIJJaBa€Mble HA TMOJIYYCHHE 3apa0OTHOM IIAThI U HHBIX
IJIATEXKEN, CBA3AHHBIX C TPYAOBBIMU OTHOLICHUSIMU; HA MOJYYEHUE BO3HAIPAXK-
JICHUs] aBTOPOB W HW300peTaTenei, MeHCUud, MocoOMi M CTUICHIMM, BKJIAIO0B
rpaxkjaH B 0aHKax; Ha MOJy4YeHHUE KOPPECTIOHICHIIUU, B TOM YUCIIE JCHEKHON U
IIOCBUIOYHOM, MOTYT yIOCTOBEPSTHCS TaKKE OpraHU3alrel, B KOTOPOU JOBEPH-
TeJIb pabOTaeT WM YUHUTCS, KUJIUIIHO-IKCIUTyaTal[AOHHOW OpraHu3alueu Mo
MECTY €ro >KUTEIbCTBA M aJIMUHUCTpALMEH CTAIlMOHAPHOTO JieueOHOro ydpe-
JKIEHUs, B KOTOPOM OH HaXOJWTCs HA U3JICYEHUH, a JJOBEPEHHOCTH Ha MOJIyde-
HUE KOPPECIOHJCHIINN — OPTraHU3alUsAMHU CBSI3U. JJOBEPEHHOCTh Ha IMOJIYyYEHHE
NPEICTABUTENIEM TPAKJAHWHA JEHEXKHBIX CPEJICTB C €ro OAaHKOBCKOTO CYETa
MOJKET OBITh YOCTOBEPEHA COOTBETCTBYIOIIUM OaHKOM.

JIOBEpEHHOCTh — MUCHMEHHBIN JOKYMEHT, JJI1 JCUCTBUTEIBHOCTH KOTO-
pOTo HEOOXOIMMO HAJIMUKE B HEM 00s513aTeIbHBIX PEKBU3UTOB.

OO0s3aTeNbHBIM PEKBU3UTOM JOBEPEHHOCTH SBIISIETCS JlaTa €€ COBEpIle-
Hus. OTCYTCTBHE B TOBEPEHHOCTH TAKOM JAThI AETAET €€ FOPUINIECKH HUYTOXK-
HOM (cT. 186 'K P®). OT natel coBepIieHus: TOBEPEHHOCTU HEOOXOIMMO OTJIH-
4aTh CPOK JCHUCTBUS JOBEPEHHOCTHU.

Opnum u3 kioueBbix u3mMeHeHui, BHeceHHbIX D3 Ne 100, sBnsercs u3-
MEHEHHUE CpOKa JCUCTBUS JIOBEPEHHOCTH. 3aKOHOM BBEJICHA HOBas PEHAKIUA
a63. 1 m. 1 ct. 186 'K P®, B KOTOpOil OTMEUYEHO, YTO €CIU B JIOBEPEHHOCTH
HE yKa3aH CPOK €€ JIEUCTBHUsA, TO OHA COXPAHIET CUIIy B TEYEHUE I'0J1a CO JIHA €€
coBepleHud. [pyrumu cioBaMu, B IPUBEICHHON pEAAKLIMN YKa3aHHOTO ab3ala
IPEJIaraeTCcsi OTKA3aTbCsl OT HBIHE JIEUCTBYIOLIEW HOPMBI, OTPaHUYMBAIOLIECH
CPOK ACHCTBHS TOBEPEHHOCTH TPEMS T'OJIAMH.

N3 3TOro MOKHO 3aKJIIOUHTH, YTO MOCJE BCTYILUICHUS B CUIIYy pacCMaTpu-
Baemoro ®3 Ne 100 B m0oBEpeHHOCTH MOXKHO YCTAHABJIMBATH JIOOOW CPOK ee
JICUCTBUS.

Ecnu B 1OBEpEHHOCTH HE YKa3aH CPOK JAECHUCTBUS, TO OHA COXPAHSAET CUILY
B TEYEHHE OJHOTO TOJla CO JHS COBEpPIICHUSA. J[aHHOE MPABUIIO HE pacIpoCTpa-
HSETCA Ha HOTApPUAJIbHO YJIOCTOBEPEHHBIEC JTOBEPEHHOCTH, BBIJAHHBIE IS CO-
BEpUICHUS CIENIOK 3a TpaHuleld 0e3 yKa3aHHs O CpOKe uX JeicTBus. Takue Jo-
BEPEHHOCTH COXPAHSIOT CHIIY IO MX OTMEHBI JoBepuTeneM. Kak BUAHO, OTCYT-
CTBHUE YKa3aHUs Ha CPOK JCUCTBHUS JOBEPEHHOCTH HE BIICUET €€ HEACHCTBUTEIIb-
HOCTH, a MPUBOJUT K HEOOXOJIUMOCTH MPUMEHEHHUS CPOKOB, OIpPEIAEICHHBIX
B 3aKOHE.

JpyruMm 00s13aTeIbHBIM PEKBU3UTOM JOBEPEHHOCTH SIBJISIETCS TOJIUCH
noBepuTen. [ paxIaHUH-TOBEPUTEh MOXKET PaclucaTbcs COOCTBEHHOPYYHO,
a B CJIy4asX HaJM4Yusl y Hero (PU3MUecKoro HeJ0CTaTKa, 00JIe3HU, HErpaMOTHO-

CTH JIOBEPEHHOCTH MOXKET MOJIITUCATh PYKOTPUKIIATIUK C COOTFOICHIEM TIPABHIIT
m. 3 cr. 160 'K PO.
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JIOBEpEHHOCTh OT MMEHU HOPUAMYECKOIrO JIMIA BBIJAETCS 3a MOJANKCHIO
€ro pyKOBOAMUTENS WJIA MHOTO JIUIA, YIIOJTHOMOYEHHOTO Ha 3TO B COOTBETCTBUU
C 3aKOHOM M yUpeauTeIbHbIMU JoKyMeHTamu (1. 4 ¢T. 185 'K PD).

JIOBEpEHHOCTh — JIOKYMEHT, BBLIABaEMBbIM 11 TOTO, YTOOBI MpPE/CTaBU-
TEeJIb JIMYHO MCIIOJIHUII BO3JIOKEHHBbIE Ha Hero ¢yHKuuu. Bmecte ¢ TeM MOXeT
UMETh MECTO MepenopydyeHue (mepeaoBepue) MpeACTaBUTENIEM HCIOJIHEHUS
MIOJTHOMOYHS IPYTOMY JIUILY.

IlepenoBepue — nepenada NOJIHOMOYMS MPEICTABUTEIEM IPYTOMY JHUILY
(3aMecTUTENI0), KOTOPOE BO3MOXKHO B JIBYX CIydasx:

a) KorJa J0MyCTUMOCTh MepeIOBEPHs IPEyCMOTPEHA B JOBEPEHHOCTH;

0) Korjia CJIOKUBIIHUECS OOCTOSTENbCTBA BHIHYK/IAIOT MPEJCTABUTENS CO-
BEPIIUTh NEPEAOBEPUE UIsI OXPAHBl MHTEPECOB JIMIA, BHIAABLIETO JOBEPEH-
HOCTb.

[IpencraButens, nepeaaBIIni MOJTHOMOYUS IPYTOMY JHUILY, TOJIKEH U3BE-
CTUTH 00 3TOM JIUIIO0, BBIJIABIIIEE JOBEPEHHOCTh, U COOOIIUTh €My HEOOXOMMbIE
CBeJIeHHs 0 3amectutene. Ecnu npencraBuTenb, NepeqaBlInid NOJIHOMOYUS, HE
CHEJNAaEeT 3TOr0, TO OH HECET BCIO OTBETCTBEHHOCTHb 3a JEHCTBUS 3aMECTUTENS
KaK 3a CBOM COOCTBEHHBIE.

Cpok neicTBUsSI TOBEPEHHOCTH, BBIAAHHON B MOPSAJKE NMEPEAOBEPUs, HE
MOXET MPEBBILIATH CPOKA JEHCTBUS JOBEPEHHOCTH, HA OCHOBAaHUU KOTOPOM OHA
BbIJlaHa. JloBepeHHOCTh, BbIJlaBaeMasi B TMOPSIIKE TMEpeaOBepHs, JOJDKHA OBITH
HOTapHalbHO YyJIOCTOBEpEHA. VICKIIIOUEHUE COCTaBISIIOT JIOBEPEHHOCTH, BbIAA-
BaeMble B TOPSAKE MEPeIOBEpUs HA TMOJyYCHHE 3apaOOTHOM IUIaThl M MHBIX
IJIATEXKEN, CBA3AHHBIX C TPYJOBBIMU OTHOILIECHHSIMU, Ha MMOJYyYEHUE BO3HArPaX-
JIEHUsI aBTOPOB M M300peTaTesiei, MEeHCU, MOCOOMH W CTUNEHINM, BKJIAI0B
rpakjaH B OaHKax U Ha MOJyYeHUE KOPPECTIOHICHIIMU, B TOM YHUCJIE JCHEKHOU
Y TOCBUIOYHOM. Dopma 3TUX HOBEPEHHOCTEHW U MOPANOK UX YIAOCTOBEPEHUS
MOYMHEHBI 001IemMy npaBuiy 1. 3 ct. 185 'K PO.

HosmectBamu, BHeceHHBIMH D3 Ne 100 siBiissieTCs TO, YTO 3aKOHOM ITIPSIMO
3aKpEIJIEHO NPAaBUJIO O TOM, YTO MPEACTABUTENb, MEPEAABIIMN MOJIHOMOYUS
JIpYroMy JIMIly B HOPSIIKE EPEAOBEPUS, HE YTPAUMBAET CBOUX MOJHOMOYUHN MO
NEepPBOHAYANILHON JIOBEpeHHOCTU. MIHOE MOXKET OBITh yKa3aHO B JIOBEPEHHOCTU
win B 3akoHe (1. 6 ct. 187 'K P® B penakinu ®3 Ne 100).

B nynkte 3 cT. 187 I'K P® B penakuun @3 Ne 100 npeaxycMOTpeHbI HO-
BbIE MCKIIFOUEHMSI U3 OOIIEro IMpaBuja O HOTApUAJIHLHOM YyJIOCTOBEPEHHUH JOBE-
PEHHOCTH, BbIJIABAEMOI1 B TTOPSIAKE MEPEIOBEPHS.

Tak, B 3TOli HOpME YCTAHOBJIEHO, YTO OHA HE IPUMEHSIETCSI K JOBEPEHHO-
CTSIM, BBIJIaBA€MbIM B MOPSAJIKE NEPEAOBEPUS IOPUIUUECKUMHU JIUIIAMHU, PYKOBO-
TUTESIMU  (PUITMATIOB W TIPEICTABUTENBCTB IOPUINYECKUX Jinil. HamomuHaewm,
yTO npexkHssa pepakuus cT. 187 'K PO nomyckana TOJIBKO OTCYTCTBHE HOTapH-
aJbHOTO YJIOCTOBEPEHHUSI JOBEPEHHOCTEW, BBIIABAEMBIX B MOPAJIKE MEpe/IOBe-
pusi, U TOJILKO B OTHOIIEHUU JIOBEPEHHOCTEH Ha MOJyYeHUE 3apaOO0THOM IIATHI
WJIM UHBIX JI0XOJ0B, BKIAJ0B rpaxkJia u T. . (1. 4 c¢t. 185 'K PD).
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3aKOH OrpaHUYMBAET MOCIEAYIOIEEe MepeoBEPHUE, KOTOpOE Mo o0IeMy
MpaBUIIy HE JIOMYCKAETCs, €CIU TOJILKO HHOE He ObLIO MPEIyCMOTPEHO B 3aKOHE
WIK B NepBoHavyanbHOU goBepeHHOocTH (m. 7 cr. 187 I'K P® B pemakiuun 3
Ne 100). [TpumeuaTenbHO, YTO HHOE HE MOXKET OBITh YCTAHOBJIEHO B JIOBEPEHHO-
CTH, BbIJJABAEMOM B MOPSIIKE TIEPEIOBEPHSI.

B cootBercTBHM co cT. 188 I'K PD nelictBUe NJOBEPEHHOCTH MpEKpaiia-
€TCs BCJICICTBUE:

1) ucreyeHust cpoka I0BEpEHHOCTH;

2) OTMEHBI JOBEPEHHOCTHU JIMIIOM, BBIIABIINM €€, UM OJIHUM M3 JIUII, BbI-
JABIIUX IOBEPEHHOCTh COBMECTHO;

3) oTKa3a Juia, KOTOPOMY BbIJlaHa JOBEPEHHOCTh, OT MTOJTHOMOYHIA;

4) npekpauieHus: IOpUIMIECKOro JIMIA, OT UMEHU KOTOPOTO WJIH KOTOPO-
My BbIJaHa JOBEPEHHOCTb, B TOM YHCIIE€ B PE3yJIbTaT€ €ro peopraHu3aluu
B (hopme pazieneHus, CIUSHUS UK IPUCOSTUHEHUS K IPYTOMY IOPUIMIECKOMY
iy;

5) cMepTH TpakJaHWHA, BBIIABIIETO JOBEPEHHOCTb, MPU3HAHUS €ro He-
JI€eCIOCOOHBIM, OTPAaHUYEHHO JIEECTIOCOOHBIM MJTH 0€3BECTHO OTCYTCTBYIOIINM;

6) cMepTH TpaxKJaHWHA, KOTOPOMY BbIJIaHA JOBEPEHHOCTh, MPU3HAHUS
€ro HEeJIeeCnoCOOHBIM, OTPAHUYEHHO JEeClOCOOHBIM MM OE€3BECTHO OTCYT-
CTBYIOILIUM,;

7) BBeJICHUSI B OTHOIICHUH MPEJICTABIIEMOIO UM MPEACTABUTENS TaKON
poleaypbl 0aHKPOTCTBA, MPU KOTOPOH COOTBETCTBYIOIIEE JUIO YTPAauyMBaET
MIPaBO CaMOCTOSITEIHHO BbIJIaBATh JJOBEPEHHOCTH.

JIuio, KOTOpOMY BbIJJaHA JIOBEPEHHOCTb, BO BCSIKOE BPEMS MOKET OTKa-
3aThCsl OT MOJHOMOYHH, a JIMIIO, BBIJABIIEE JOBEPEHHOCTh, MOXKET OTMEHHUTH
JIOBEPEHHOCTb WJIM MEPEIOBEPUE, 32 UCKIIIOUEHUEM CIIydas, TPEAYyCMOTPEHHOTO
cT. 188 'K P®. Cornamenue 00 0TKasze OT 3TUX MTPaB HUYTOKHO.

C npexpanieHueM JTOBEPEHHOCTH TEPSET CUITy NepefoBepue. YTpara cH-
JIbI TIEpeZoBEpUsl OOBIICHSIETCS TEM, YTO JOBEPEHHOCTb, BBIIAHHAS B TOPAJIKE
IepeIOBEPUS, UMEET IPOU3BOAHBIA OT OCHOBHOW JOBEPEHHOCTH Xapakrtep. [lo-
TOMY TaKXKe CJIEyeT UMETh B BUY, YTO 3aMECTUTENh MPEICTABUTEIS BIIPABE
B JTII000€ BpEeMsI OTKAa3aThCs OT JIOBEPEHHOCTH.

[IpekparieHue T0BEPEHHOCTH SIBISETCS HE Y€M MHBIM, KaK MpPEeKpalieHu-
€M TOJITHOMOYHS TPEACTaBUTENS. B CBSI3U C ATUM y TMPEACTABISIEMOTO U €ro
MIPaBONPEEMHUKOB BO3HHMKAET psijl oOs3aHHOCTEH. JIuio, BhimaBiiee TOBEpEH-
HOCTh W BIIOCJICJICTBUM OTMEHHMBIIIEE €€, 00s13aHO U3BECTUTh 00 OTMEHE JIHUIIO,
KOTOPOMY JTOBEPEHHOCTh BbIJ]aHA, a TAK)KE MU3BECTHBIX €MY TPETbHX JIMII, JJIS
MPEICTaBUTENIBCTBA TIEPE] KOTOPHIMHU Obla JaHa JOBEpEHHOCTh. [lomo0HbIC
JIEUCTBUST JIOJDKHBI COBEPIIUTH TPABOMPEEMHUKH (HACIETHUKA YMEPIIETO
rpaXJaHUHA ¥ TPABOMPEEMHHUKH PEOPTaHNU30BAHHOTO IOPUIUYECKOTO JIHIA)
B CIy4asix MPEKpaIIEeHUs JOBEPEHHOCTH H3-3a MPEKpaIIeHUs IOPUINIECKOTO
JUIa, OT UMEHU KOTOPOTO BbIJIaHA JIOBEPEHHOCTH, JTUOO CMEPTH TPaKIaHUHA,
BBIJIABIIIETO JOBEPEHHOCTD, MPU3HAHUS €r0 HEIEECIIOCOOHBIM, OTPAaHUYEHHO Jie-
€CriOCOOHBIM UJT 0€3BECTHO OTCYTCTBYIOLIUM.
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[IpaBa u 00s3aHHOCTH IO OTHOIICHUIO K TPETHEMY JIUILYy, BO3HHUKIIUE
B pe3yJbTaTe JCUCTBUIN MPEACTABUTEINS WU €r0 3aMECTUTENS A0 TOTO, KaK OHH
y3HaJIU WIKA JOJKHBI OB y3HATh O MPEKPAIICHUH TOBEPEHHOCTH, COXPAHSIOT
CWJIy JUIsl JIMLA, BBIAABIIETO JTOBEPEHHOCTh, U €r0 MPABONPEEMHUKOB. JlaHHOE
MpaBUJIO HE MPUMEHSETCS, €CIU TPEThE JIUIO0 OKa3aloCh HEI0OPOCOBECTHBIM,
T. €. 3HAJO WJU JOJKHO ObUIO 3HATh JI0 COBEPILECHUS WM B MOMEHT COBEpIIIe-
HUS CIIEJIKU C TIPEICTABUTEIIEM, YTO JIEVUCTBUE TOBEPEHHOCTH MPEKPATHIIOCH.

BnepBbie ycTaHOBJIEHBI B POCCHICKOM TIPaXKIAHCKOM 3aKOHOAATEIbCTBE
MIPaBOBBIE OCHOBBI 0€30T3HIBHON JJOBEPEHHOCTH.

OnHUM U3 KITFOUYEBBIX U3MEHEHU B YACTU MHCTUTYTA MPEACTABUTEIHCTBA
ABJISIETCA BBeACHUE 0€30T3bIBHOM AoBepeHHOCcTH. HanmomuuMm, yto mo 1 cen-
Ta0pst 2013 r. mobast JOBEpEHHOCTh MOTJIa ObITh OTO3BaHA JOBEPUTEIIEM B JIIO-
0011 MOMeHT. be30T3bIBHOM JoBepeHHOCTH TTocBsIeHa cT. 188 'K PD.

be30T3bIBHAsL IOBEPEHHOCTh MOXKET OBITh BBIJIaHA TOJBKO JHUIIOM, OCY-
HICCTBIISIONUM MPEITPUHUMATENIBCKYIO IEATeIbHOCTh. Y Ka3aHue Ha 0€30T3bIB-
HOCTb JOJKHO MPSIMO COAEPKATHCS B CAMOW JIOBEPEHHOCTH.

CnemyeT OTMETHTb, 4YTO CaM TEPMHUH «OE30T3bIBHASI JOBEPEHHOCTDH)
HE 03HAYaeT, YTO 3Ta JOBEPEHHOCTh HUKOI/IA HE MOXKET ObITh OTMeHeHa. OCHO-
BaHMSI OTMEHBI MOTYT COJEPKAThCA B camMoil toBepeHHOCTH. KpomMe Toro, Takas
JIOBEPEHHOCTD B JTIOOOM CITydae MOXKET ObITh OTMEHEHA MOCIIE TIPEKPAICHHS TOTO
00s13aTeNbCTBA, AJI1 00ECIICYSHUS WM UCTIOJTHEHUS] KOTOPOTO OHA Oblila BbIJIaHA,
a Takxke B JII00OE BpeMs B Cllydae 3J0YNOTpPEOJICHUS MPECTaBUTEIIEM CBOUMHU
MOJIHOMOYUSIMHU, & PAaBHO BO3HUKHOBEHHUSI OOCTOATEIHCTB, OYEBUIHO CBUICTEIb-
CTBYIOIIIUX O TOM, YTO TaKO€ 3JI0YMOTPEOICHHE BO3MOXKHO B OYAyIIIEM.

Cornacao 1. 2 ct. 188 'K P® Ge3013bIBHasi 1OBEPEHHOCTH JOJIKHA OBITh
HOTApUaJbHO yAOCTOBepeHa. JIuio, KoTopoMy BblJjaHa 0€30T3bIBHAS JTIOBEPEH-
HOCTb, HE MOXKET MEPEIOBEPUTH COBEPIICHUE ACHCTBUM, HA KOTOPHIE OHO YITOJI-
HOMOYEHO, IPYroMYy JIMILY, €CJIM UHOE HE MPETyCMOTPEHO B JOBEPEHHOCTH.

Opnako creayer OTMETUTh, YTO BbIJladya O€30T3BIBHOWM JOBEPEHHOCTH
MO>KET TIOBJICUb CYIIIECTBEHHO OOJIBIIINE TIPABOBBIC PUCKU JIJISI TOBEPUTEIIS, YEM
BbIJlaua OOBIYHOW JOBEPEHHOCTH, MPETyCMOTPEHHON MEUCTBYIOIIMM ceidac
I'K PO, n0CKOJIBKY Y TTOBEPEHHOI'O TMOSBUTCS JIETAJIbHAS BO3MOXHOCTh COBEP-
1aTh OT UMEHU JIOBEPUTEIS IOPUINYECKH 3HAUUMbBIE JICICTBHS BOIIPEKH €r0 BO-
Jie, BO3MOKHO, Ja)e MPsIMO BbIPAXKEHHOIA.

Bonpocs! AJ11 CAMOKOHTPOJIA
1. KakoBsI mpeienbl OCYIIECTBICHUS CyOBbEKTHBHBIX TPAXKIAHCKUX TIPaB?
2. HazoBuTe ciocoOb!I 3ammuTa rpakJaHCKHUX MpaB.

3. Uto moHMMAaeTCs 1Mo JOBEPEHHOCTHIO?
4. HazoBuTe BUABI TOBEPEHHOCTH.
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