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BBEJEHUE

Tenaennuu pa3BuTHs 00IIECTBA U psJia TOCYJAPCTB HA COBPEMEHHOM JTarle,
pa3BUTHE PHIHOYHOW YKOHOMHUKHU CBUJIETEIILCTBYIOT O 3HAUUTEIBHON POJIU TPaKIaH-
CKOI0 MpaBa U IPaXJaHCKO-NPABOBBIX MHCTUTYTOB IJI PETYIMPOBAHUSA BO3HHUKAIO-
IIUX OPABOOTHOILLICHU.

B cooTBeTcTBUM € rpa¥xaaHCKUM 3aKOHOJATEIBCTBOM B IPa)KIAHCKUX IPaBO-
OTHOLIEHUSAX MOTYT y4aCTBOBATh M (PU3UUYECKHE JIUIIA, U IOPUIAYECKUE JTULIA, U TTyO-
JMYHO-TIPaBOBbIE 0OPAa30BaAHUSI.

[IpuueM yuactue NyONUYHO-TIPABOBBIX OOpAa30BaHUI B TAKUX OTHOIICHUSIX
00ycCIaBIMBaETCS 3a9aCTyI0 HEOOXOMMOCTBIO 00ECIICUEHUST MHTEPECOB OOIIECTRA.

C onHOW CTOpPOHBI, TOCYJAPCTBO B JIUIIE YIOJIHOMOYEHHBIX OPraHOB CaMoO
OCYIIECTBIJISIET MPABOBOE PEryJIMPOBAHUE JAHHBIX MPABOOTHOLICHUW, a C APYrou
CTOPOHBI, SIBJISIETCS YYACTHUKOM STHUX MPABOOTHOIICHUN HapaBHE ¢ (PU3MUECKUMU U
IOPUANYECKUMHU JIMIAMU.

Ha ceronnsiiiaumii 1eHb MOKHO HAOJIIOAATh YCUJICHWE BHUMAHUS 3aKOHOIaTeNsl
K TaKUM MPOOJIEMHBIM BOIIPOCAM TPaXKIAHCKOTO 3aKOHOJATENLCTBA, KaK IM(GPOBHIC
mpaBa B Ka4yeCTBE OOBEKTOB MPABOOTHOIICHUH, TOTOBOPHOE MIPABO, HACIIEICTBEHHOE
paBo, 3allUTa MpaB MOTpeOuTeseH, aBTOPCKHE MpaBa, BOZMEIICHUE Bpea U T.1.

OTO CBUJIETEILCTBYET HE TOJIBKO O PA3BUTUU OOIIIECTBEHHBIX OTHOIICHUH, KO-
TOpbIE JOJIKHBI OBITh YPEryJIMpOBaHbl HOPMaMU 3aKOHA, HO U O BOCTPEOOBAHHOCTHU U
aKTyaJIbHOCTU TPAKJAHCKOTO MpaBa B IIEJIOM, €r0 IEHHOCTH KakK peryisropa oore-
CTBEHHBIX OTHOIICHHI.

Kpome Toro, coBpeMeHHbIE TEHICHIIMN Pa3BUTHUSI TPAXKIAHCKOTO MpaBa CBUJIEC-
TEJIBLCTBYIOT 00 MHTErPAIlMKU B IPakIaHCKOE 3aKOHOIATEIbCTBO TAKUX CUCTEMOOOpa-
3YIOIIMX KaTeropui, Kak Jo0OPOCOBECTHOCTb, CIIPaBEJIMBOCTb, Pa3yMHOCTh, HEJIOIY-
CTUMOCTD 3JI0YTIOTPEOJICHUS TTPABOM.

BxIII0O4E€HHOCTH B rpa)JaHCKOE 3aKOHOAATEIbCTBO TAKUX HPABCTBEHHBIX KaTe-
TOpPUH OMPENEIISIET €r0 KaK MPAaBOBOW MHCTUTYT, COACPKAIIMN OLIEHOYHBIE TTOHSATHS
HPABCTBEHHO-ITUYECKOI0 XapaKTEPA.

Takoi moaxoa HAIpsIMY0 COOTHOCUTCS ¢ KoHIenmuen pa3BuTrs rpaxk 1aHCKO-
ro 3aKoHojaTenbcTBa Poccuiickoii denepanuu, yrBepxkaeHHon 7 oktsiopsa 2009 roxa.
['paxxnaHckoe 3aKOHOAATENBCTBO CITOCOOCTBYET YCTOWYMBOMY Pa3BUTHIO YKOHOMH-
YECKUX OTHOUIEHUH U HOPMAJILHOMY T'PaKJaHCKOMY 000pOTY.

AKTyanpHOUM ocTaercs mpobsiema cBoOOAbl CyOBeKTa IpakIaHCKUX IMPaBOOT-
HOLICHUH, peain3yeMasl IIPU COBEPLICHUU psAla OPUAUYECKH 3HAYUMBIX JIEUCTBUM:
3aKJIFOUEHUH JIOTOBOPOB, pealIM3allui TPaBOMOYUN COOCTBEHHHUKA UMYIIIECTBA, 3aHS-
TUM TPEAITPUHUMATEIIBCKON 1€ TETbHOCTHIO U T.JI.

['paxxnanckoe rmpaBo UMeeT CBOM OCOOCHHOCTH U CBOU CHEU(PUUYECKUE YEPThI,
KOTOpBIE HAaXOIST OTPAKECHHE B MpPEIAMETE, METOJe, MPUHIMNAX U (QYHKIUAX TpaxK-
JTAHCKOTO TpaBa. ABTOPHI Y4E€OHOTO MOCOOUS MPEANPUHSIIN TIOMBITKY B JOCTYITHOM
JUIsl BocTipusATus (popme, He Hapylas MPUHIUMIIA HAYYHOCTH, OTPa3uTh (yHIaMEH-
TaJIbHBIE TIOJIOKEHUS TPAXKIAHCKOTO ITpaBa.



PA3JEJI 1. IOHATUE U UICTOYHUKHU I'PAKJAHCKOI'O IIPABA

[Ipenmer mpaBoBoro perynupoBaHus. OCHOBHBIE KPUTEPUU Pa3rPaHUYCHUS
oTpaciiel mpaBa — NPEAMET U METOJ MPABOBOro peryiaupoBaHus. C HUX MOMOUIBIO
MOYHO BBIJICJIUTh HE TOJIBKO T'PAYKJIAHCKOE MPABO U3 €IMHOW CUCTEMBI MpaBa, HO U
XapaKTEPHBIC €T0 OCOOCHHOCTH, KOTOPBIE MO3BOJISIOT UMEThH SICHOE TPEICTABICHUE
00 oTpaciu TpaxxaaHCKOTO TIpaBa.

B o06ob6mennoM Buae, ucxoas u3 cmbicia cr. 2 ['paxkmanckoro koaekca Poc-
cutickoilt @exneparuu (ganee — 'K PO®), rpaxkianckoe mpaBo peryjaupyeT CIeayIolne
OOIIECTBEHHBIE OTHOIICHHUS.

Bo-nepBhiX, 3T0O MMyIlleCTBEHHbI€ OTHOIIECHUS], BO3HUKAIOIINE MO TMOBOIY
MaTepHabHBIX 0JIar, UMEIOIUX YIKOHOMUUYECKYIO (opMy ToBapa. B uMyIiecTBeHHBIX
OTHONIIEHUSX B3aUMHAas OLIEHKA MPOSIBIISIETCS B CTOMMOCTHOM popMe, U3 Yero clemy-
€T, YTO MPEAMET IPaXKJAHCKOrO MpaBa MOXKHO OMPEAENIUTh, KaK B3aUMOOIICHOYHbIC
OOIIIECTBEHHBIE OTHOIICHUS B BHUAEC MMYIIECTBEHHO-CTOMMOCTHBIX U JIMYHBIX He-
MMYIIECTBEHHBIX OTHOIIEHUH.

NmyiiecTBEeHHBIE, @ TAK)KE HEMMYIIIECTBEHHbIE OTHOIIEHUS, HE OCHOBAHHBIE HA
PaBEHCTBE, aBTOHOMHUH BOJIU U UMYILIECTBEHHON CaMOCTOATEIbHOCTH YYACTHUKOB, HE
OTHOCSITCSL K MIPEAMETY T'PaKJIaHCKOTO MpaBa U HE MOTYT PEryJIMPOBATHCS €r0 HOP-
Mamu. [Ipexsie Bcero 3To Kacaercsi UMYIIECTBEHHBIX OTHOILIEHWM, OCHOBAHHBIX Ha
aIMUHUCTPATUBHOM HWJIM WHOM BJIACTHOM TMOJAYMHEHUU OJHON CTOPOHBI APYrou, B
YACTHOCTH HAJIOTOBBIX U (PMHAHCOBBIX OTHOIIEHUN, YYACTHUKU KOTOPBIX HE SBIISIOT-
Csl FOPUINYECKU PaBHBIMU CyObeKTaMu. J[aHHOE T0JIOKEHUE, B YACTHOCTH, OTPAKEHO
B cT. 2 Hanorosoro Koxekca Poccuiickoii deaepanun, rjie ckazaHo, 4TO 3aKOHOJIA-
TEJIBCTBO O HAJorax U cOOpax peryaupyeT BIACTHbIC OTHOIICHHS MO YCTAHOBJICHHUIO,
BBCJICHUIO U B3MMaHHUIO HAJIOTOB U cOopoB B Poccuiickoit deaeparuu. M3noxkeHHoE,
¢ yuetom TpebOoBanuii 4. 3 c1. 2 'K PO, uckimtouaer JaHHYIO Pa3HOBUIHOCTH UMY-
IIECTBEHHBIX OTHOIICHUI M3 MpeAMETa MPaBOBOTO PETYJIUPOBAHUS TPaKAAHCKOTO
nmpaBa. Takke 1o MPUYMUHE BJIACTHOTO XapakTepa u3 cepbl NeHCTBUS IPaKJIaHCKOTO
MpaBa MUCKIIOYAIOTCS OTHONIEHUS MO YNPABJICHUIO TOCYJAPCTBEHHBIM WM HWHBIM
nyOJUYHBIM HMYIIIECTBOM, BO3HUKAIOIIME MEXIY TOCYJAapCTBEHHBIMH OpTraHaMH.
NMy1iecTBEHHbIE OTHOILCHUSI COCTABJSIOT OCHOBHYIO, MPeoOJalalonlyl0 4YacTh
rpaxkaanckoro npasa. OHU CKJIQIBIBAIOTCS MO MOBOJY KOHKPETHOTO HMMYIIECTBa —
MaTepHalbHAIX Ol1ar TOBApHOTO Xapakrepa'.

NmytiecTBeHHBIE OTHOIIICHUS HE SIBJIAIOTCS IOPUAMYECKON KaTteropuei. Ito —
(dhakTHyecKre, SKOHOMHUUECKHE TI0 CBOCH COIMAIbHON MPUPOJE OTHOIICHUS, TTOABEP-
raeMblie IPaBOBOMY PETYJIUPOBAHUIO, TO €CTh OPOPMIICHHIO, YIIOPSIOYEHHUIO.

NmymiecTBEHHBIE OTHOIICHUSI 00J1a1at0T PSIOM OOIINX MPU3HAKOB:

1) oHM XapaKTepU3YIOTCS HMMYIIECTBEHHONW 000COOJEHHOCTHIO yYaCTHUKOB,
MO3BOJIAIONIEH MM CaMOCTOSITENIBHO PacClopsiKaThCsl UMYLIECTBOM M BMECTE C TEM

' Tpaxnanckoe mpaso (O6mas 4acTh): yueGHO-MeToauueckoe mocodue / M.M. Crapocenbliepa,
C.B. Teruunun, T.C. Konecosa. — benropon: benropoackuii ropuanueckuid uHCTUTYT MBIl Poccun
nmvenu U. J1. Ilyrununa, 2020. — 71 c.



HECTU CaMOCTOATENIbHYI0 HUMYIIIECTBEHHYIO OTBETCTBEHHOCTh 3a PE3YJIbTaThl CBOUX
JICUCTBUM;

2) ¥X YYaCTHUKHU SIBJIIIOTCSI CAaMOCTOSTEIBHBIMH TOBApOBIAJIETbIIAMUA U HE
HaxOJSTCS B COCTOSIHUM aJIMUHUCTPATUBHOM WJIM HHOW IMOJYUHEHHOCTH;

3) OHM HOCST SKBUBAJECHTHO-BO3ME3/IHBIN XapaKkTep, MPUCYIINIl HOPMAaJIbHO-
My TOBapOOOMEHY.

Buapl UMyIIeCTBEHHBIX OTHOLIECHUN:

1) BemHble UMyIIeCTBEHHBIE OTHOIICHUSA. OdopMisioT o0amaHue BemamMu
(KOHKPETHBIM UMYIIIECTBOM) CO CTOPOHBI TOTO WJIM MHOTO Y4aCTHUKA UMYIIECTBEH-
HbIX OTHOIIEHUW. OHU UMEIOT IBOMCTBEHHBIN XapaKTep, MPEACTaBIIsAsI COOOM:

— OTHOLIEHUE BJIAJIEbLA K PUHAIJICKALLEH EMY BEILIH;

— OTHOIIICHUE MEX]y JIMI[AMHU IO MOBOJIy BEIU, KOTOPOE COCTOUT B BO3MOXK-
HOCTH BJIQJIETIbLIA CAMOCTOSTEIBHO MCIOJIb30BaTh MPHUHAIIEKAIINE €My UMYILIECTBO
B CBOMX MHTEpecax MPpU OJHOBPEMEHHOM UCKIIFOYEHUH JJIS BCEX MUHBIX JIMI] BO3MOXK-
HOCTH CO3/IaHUSI €EMY MPETISATCTBHIA.

Takxe BEUIHbIE UMYIIECTBEHHBIE OTHOUIEHUS MOYKHO MOAPA3AECIUTh HA OTHO-
IICHUS] COOCTBEHHOCTH M OTHOILIECHUS MHBIX (OTpaHUYEHHBIX) BEUIHBIX mpaB. OCHO-
BaHMEM KJlacCU(UKAIMU B JAaHHOM cliydae OyJeT BBHICTYNaTh KOJUYECTBEHHAS OIICH-
Ka MPaBOMOYHI JINIA B OTHOLICHUH BEIY;

2) 00s3aTeTbLCTBEHHBIE UMYIIECTBEHHBIE OTHOIICHUS — HauboJee spKo IMpo-
SBJISIIOTCS. B JMHAMHUKE TOBAPHOI'O XO3SMCTBA, B MEPEXOJI€ MATEPUANIBHBIX Oyiar OT
OJIHUX BJIAJICNIBIIEB K APYTUM, OOBIUHO CBSI3aHHOM C OTUYXICHUEM U MPUOOpPETEHUEM
YYaCTHHKaMU ONPEJIETICHHOTO UMYIIECTBA.

Yare Bcero 00513aTelIbCTBEHHbIE OTHOUIEHHUS BO3HUKAIOT Ha OCHOBE JIOTOBOPOB.

Bo-BTOpBIX, rpaxaaHCKOE MPaBO PEryJUpPyeT JUMYHble HEUMYIECTBEHHbIE
OTHOIIIEHUSI, CBA3aHHbIC C UMYIIIECTBEHHBIMU, a B PSAJIC CIy4acB U HE CBSI3aHHBIC C
HUMU. JlaHHYIO TpyIITy OOIIECTBEHHBIX OTHOIICHUH, BXOIAIIUX B MIPEAMET IIPABOBO-
ro PEryaupoBaHus rPakJAaHCKOrO IMpaBa, COCTABIISIIOT HEUMYIIECTBEHHBIE OTHOLIE-
HUS, KOTOPbIE BO3HUKAIOT MO MOBOJY HEMMYIIIECTBEHHBIX OJIar M B KOTOPBIX MPOSIB-
JS€TCSl WHAMBUAYAIBHOCTh Tpa)KAaHWHA WM OpraHu3aiuu. JIuuHble HeuMmylie-
CTBEHHBIE OTHOIIEHUSI KaK MPEIMET I'PAKIaHCKO-IIPABOBOIO PETYJIUPOBAHUS TAKXKE
MOAPA3IAEIAIOTCS HA OTHOIIEHUS, CBA3AHHBIE C UMYIIECTBEHHBIMU, U OTHOILICHUS, HE
CBSI3aHHBIEC C TaKOBBIMHU. [lepBasi U3 yKa3aHHBIX TPYIIN OTHOIICHUH OOBIYHO MOJTyYaeT
rpakIaHCKO-MIPaBOBOE O(POpMIICHHE C TTOMOIIBIO KATETOPUH UCKIIFOUUTEIBHBIX MPAB.
Btopas rpynna oTHOIIEHUN KacaeTcs HEOTUYKJIaeMbIX HEMaTepUAIIbHBIX Ojar Jiny-
HOCTH, B ONPEACJICHHBIX CIIy4asx MOICKAIINX TPaKIaHCKO-TIPABOBOM 3alluTe,
npuyeM no odiieMy npasuily, ycraHoBieHHOMY ['K P® B cuiy HEOTUy>KIaeMOCTH
ATUX OJiar, UX MPABOBOE PETYJIUPOBAHUE KAK pa3 TaKW U JOJKHO IMpEAIoyarath ux
BCECTOPOHHIOIO 3alUTy. JINUHbIE HEUMYIIIECTBEHHbIE OTHOIIEHUS COCTABJISIOT BTO-
PYIO TPYIIITY IPABOBOM periaMeHTallU TPaXKJaHCKOTO MpaBa.

Oco0eHHOCTH JaHHOW TPYMNIbl OOIECTBEHHBIX OTHOIICHUN OMPENENISTIOTCS
HEeMaTepUaIIbHOW TPUPOJOH HX 00BeKTOB. TeM HE MEHee, MPH OBEIICCTBICHUH
OOJBITMHCTBO HEMATEPUATILHBIX OJIar TpaHCHOPMUPYETCS B 00BEKTHI TOBAPOOOOPO-
Ta U, CJIEIOBATEIbHO, MO MOBOJy HUX MOTYT CJIOKUTHCS UMYILECTBEHHbIE MTPABOOT-
HOUIEHUS.



OpnHako B LIEJIOM TaKM€ OTHOUIEHHUS! HE YTPAUYMBAKOT CBOEH OCHOBHOW, HEUMY-
IIECTBEHHO!N MPUPObI, KOO OOJIBIIMHCTBO M3 HUX HE MOXKET CYILECTBOBAaTh BHE pa-
MOK TOBapooOMeHa, 6€3 MpsAMOI CBSI3U ¢ UMYLIECTBEHHON (OPMOIi.

K nmpeamery rpakJ1aHCKO-IIPaBOBOTO PETYJNPOBAHUSA OTHOCUTCS TaK)KE 3alllU-
Ta HEOTUYKJAEMbIX IIPaB U CBOOOJ YeJIOBEKA U JPYIMX HeMaTepHUabHbIX Oisar. Peup
UJET, B YaCTHOCTH, O TaKUX Oyarax, Kak *H3Hb, JOCTOMHCTBO JINYHOCTH, €€ YECTh U
no0poe uMs, AesoBas peryTalys, Ju4Hast U ceMeliHas TaiiHa. [1o moBony Ha3BaHHBIX
OOBEKTOB MOTYT CKJIAABIBATHCS JIUIIb YUCTO JINYHBIC, HEMMYIIIECTBEHHBIE OTHOIIIE-
HUs, 10O OHU HE MOTYT CTaTh IPEIMETOM TOBapOOOMEHa.

B-tperbux, ctatea 2 'K PO npsMo yka3bIBaeT Takke Ha TO, YTO I'PAKIAHCKOE
[IPaBO PETYJUPYET OTHOLIEHHS MEKAY JMLIAMH, OCYIIEeCTBISIOIIMMH Tpeanpu-
HUMATEJIbCKYI0 JAeATeJbHOCTh, WIM OTHOUIEHUS ¢ MX ydacTueM. IIpu stom mon
IPEANPUHUMATENBCKON JIEATEIbHOCTBIO MOHUMAETCSI CaMOCTOATENbHAsA, OCYILECTB-
JsieMasl Ha CBOM PHUCK JEATENbHOCTbD, HAIPABIECHHAs HA CUCTEMAaTUYECKOE TIOJyYECHHE
npuOBUIM OT MOJIb30BAaHUS MMYIIECTBOM, MPOJAXKH TOBAPOB, BBINOJIHEHUS PAdOT U
OKa3aHMsl YCIYT JINIIAMM, 3aPETUCTPUPOBAHHBIMU B KA4€CTBE NMPEAIPUHUMATEICH.

VYyacThe rpax1ancKoro 1npasa B PEryJIMPOBaHUH IPEANPUHAMATEIBLCKON Jes-
TEIbHOCTH BIIOJIHE €CTECTBEHHO, IIOCKOJBKY OHO PETIAMEHTHPYET OTHOIIEHUS COO-
CTBEHHOCTH ¥ OTHOILUEHUS I10 €€ UCII0Ib30BAaHUIO, a IPEAIIPUHUMATEIBCKAS 1EATEIb-
HOCTb — 3TO U €CTh JAESITEIbHOCTb, OCHOBaHHAsI HA MCIIOJIb30BAaHUU COOCTBEHHOCTH C
LEJIbI0 U3BJICUEHUS TPUOBLIH.

B 3TOM cMbICIIE MOXKHO YTBEpKAAaTh, UTO TPAXKAAHCKOE IIPABO B TOM €ro YacTH,
B KaKOW OHO PEryJHpyeT OTHOLICHUS C YYaCTUEM MpeIIpUHUMATENEH, U eCTh Mpea-
IpUHUMATENbCKOE MpaBo. [pyroe neno, 4To NmpeAnpUHUMATENbCKas IEATEIbHOCTD
pErJIaMEHTUPYETCSl HE TOJIBKO TpakIaHCKUM MpaBoM. B mpoiiecce ocyiiecTBlIeHUs
MPEANPUHUMATEIBCKON AESITENbHOCTA MPEANPUHUMATENb BCTYNMAET B OTHOILICHUS,
pErylaupyeMbIe TAKKE TPYAOBBIM IIPAaBOM, HAJIOTOBBIM IIPABOM, MPUPOJOPECYPCHBIM
3aKOHOJATEIBCTBOM H T.[.

Takum oOpazom, IpeanpUHUMATEIBCKOE 3aKOHOJATEbCTBO B ILIEJIOM IPEJ-
cTaByseT cOOON KOHIJIOMepaT HOPM pa3iM4HbIX OTpacieil mpaBa. OgHaKoO B 3TOM
KOHIJIOMEpaTe OTHOUIEHHsS] COOCTBEHHOCTH U TOBApPHO-JEHEKHOTO 000pOTa, peryim-
pyeMble TpakJIaHCKUM IMPaBOM, COCTaBISIOT Kak Obl SAPO MpearpUHUMATEIbCKOM
nesitenibHOCTH. Coo0pa3HO 3TOMY Ipa)JIaHCKOMY IpaBy IPHUHAJICKUT Beaylllee Me-
CTO B PEryJIUPOBAHUU MPEANTPUHUMATEIBCKOMN 1€ITEIbHOCTH.

Bce o6miye nosokeHus rpakIaHCKOro 3aKOHOAATENbCTBA PACIPOCTPAHIIOTCS
Ha OTHONICHMS C y4yacTUeM MpeanpuHumMareneidl. BMecrte ¢ TeM Mo psay BOIMPOCOB
Hopmamu ['K PD s perynupoBaHHsl OTHOIIEHUH C YYAaCTHEM MPEAIPUHAMATEIEH
YCTaHaBJIMBAIOTCS CIELMAJIbHBIE TMpaBUiia, HANmpuMep 00 HMX COJMIAPHOW OTBET-
CTBEHHOCTH (1. 2 cT. 322), 0 MOBBIIIEHHON OTBETCTBEHHOCTH (11. 3 cT. 401).

B-uetBepThix, ®enepanpabiM 3akoHOM OT 30 mexabpst 2012 1. «O BHeceHUU
M3MEeHeHn B TiaBel 1, 2, 3 u 4 yactu nepBoi ['paxkaanckoro koaekca Pocculickoit
®denepauun» CT. 2 JOMOJIHEHA MOJIOKEHUEM O TOM, YTO IPAXKIAHCKOE 3aKOHOAATEIb-
CTBO PETYJIMPYET OTHOILIECHHUS, CBA3AHHbIE C yYaCTHEM B KOPIOPATHUBHBIX OPraHu-
3alusiX WM ¢ ynpaBJjieHHeM UMHU (KOPNOpaTUBHbIE OTHOIIeHus). Takum oOpa-
30M, TPAXKAAHCKOE NMPABO MOXXHO ONPENEIUTh KaK COBOKYITHOCTH IPABOBBIX HOPM,
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PEryIMPYIOIIMX Ha Hayajdax HOPHIAYECKOIO0 PaBEHCTBA CTOPOH HMYIIECTBEHHO-
CTOMMOCTHBIE U JINYHbIE HEUMYIIECTBEHHbBIE OTHOIICHUS.

Crnenyetr OTMETUTD, YTO B IPaK/IaHCKOM 3aKOHOAATEIbCTBE HMHOCTPAHHBIX TOC-
ynapctB (ctpan CHI') oTmedaroTcsi oTAe/bHbIE OCOOCHHOCTH B OINpPEICICHUH TPe/I-
MeTa Tpa)XKJaHCKOTo IpaBsa.

I'paxnanckuii kojekc | 1) MOpSAOK OCYIIECTBIEHHUS IMpaBa COOCTBEHHOCTH W JIPYTUX
Pecniybnmuku  Tapku- | BEIIHBIX IIPpaB, IPAaB HA PE3YJIbTAThl HHTEIUIEKTYaIbHON J1E€ATENb-
KHUCTaH (4acTh MepBasi) | HOCTH, PETYJIUPYET JOTOBOPHBIE M MHBIE 0053aTENbCTBA, a TAKXKE
oT 30.06.1999 Ne 802 | npyrue MMYIIECTBEHHbIE U CBS3aHHbICE C HUMHU JIMYHbIC He-

(ct. 1! MMYIIECTBEHHBIE OTHOILICHHS, OCHOBAHHBIE HAa PAaBEHCTBE, aB-
TOHOMHHM BOJM M HMYIIECTBEHHOM CaMOCTOATEIBHOCTH HX
YYaCTHHUKOB,;

2) cemelHbIe, TPYIOBbIE OTHOIICHUS, OTHOIICHHS IO HUCIOIB30-
BaHUIO MPUPOJIHBIX PECYPCOB U OXpaHE OKPYKaroleh Cpeibl, OT-
Beyalole IMpU3HaKaM, yKa3aHHBIM B ab3aile mepBoM yacTu 1
cTaThu |, ecnM B 3aKOHaxX O CEMbE, TPYAOBBIM, 3€MEJIbHBIM U
JIPYTUM CIIEIHUAIbHBIM 3aKOHOJATEIILCTBOM HE MPETyCMOTPEHO
WHOE;

3) OTHOLIEHHS MEXAY JULAMH, OCYIIECTBISIOMIUMH MPEINpHU-
HUMATENbCKYIO ACSTEIbHOCTD, WIIH C UX YUYaCTHEM;

4) OTHOIICHUS, CBSA3AHHBIE C OCYIIECTBICHUEM U 3aIUTON HEOT-
qy»XTaeMbIX IPaB U CBOOO]] UEJIOBEKA U IPYTUX HEMATepUATbHBIX
Onar (JIMYHBIE HEMMYIIIECTBEHHBIE OTHOIIICHUS, HE CBSI3aHHBIC C
UMYIIECTBEHHBIMHU ), PETYIHPYETCS TPAKIAHCKUM 3aKOHOIATEIb-
CTBOM, TIOCKOJIbKY MHOE HE BBITEKAET M3 CYIIECTBA ITUX OTHO-
HICHU U

['paxknanckuii  kojekc | 1) ocHOBaHUS BO3HMKHOBEHUS M MOPSIIOK OCYIIECTBIICHUS TpaBa
PecniyOnuku  Y30eku- | COOCTBEHHOCTH W JIPYTMX BEUIHBIX IpaB, MpaB Ha Pe3yJIbTaThl
CTaH (4acTh NepBasi) OT | MHTEJUIEKTYaJIbHOM JEeATENbHOCTH, PEryJIUpYyEeT IOTOBOPHBIE H
01.03.1997 (ct. 2)? UHBIE 0053aTebCTBA, a TAK)XKE JIPYyrue MMYIIECTBEHHbIE U CBS-
3aHHbIE C HUMH JINYHbIE HEUMYILIECTBEHHbIE OTHOIICHHUS;

2) AMYHBIE HEMMYLIECTBEHHBIE OTHOLIEHUS W JIMYHBIE OTHOILE-
HUS, HE CBSI3aHHBIE C MMYILECTBEHHBIMH, IOCKOJIbKY HHOE HE
NPEeyCMOTPEHO 3aKOHOJATEIIbHBIMU aKTaMu JIMOO HE BBITEKaeT
U3 CYIIECTBA 3TUX OTHOLICHHIA;

3) cemeliHble, TPYIOBbIE OTHOLIEHHSI M OTHOLIEHMS 11O MCIIOIb30-
BaHUIO MPUPOJIHBIX PECYPCOB U OXpaHe OKPY’Kalollel cpeibl, OT-
Beyalole Mpu3HaKkaM, yKa3aHHbIM B YacTH NMEPBOW CTaThu 2, B
T€X CIIy4asX, KOIJIa 3TH OTHOLUEHUS HE PEryIHpYITCs CIELHU-
aJbHBIMU 3aKOHOJATEJIbHBIMU aKTaMU

! I'paxnanckuii koneke Pecry6muku TamkxukucTan (dacTh neppas) ot 30.06.1999 Ne 802 (c mocie-
OYIOIMMHA W3MEHEHMSIMH M JIONOJHEHUsIMHU) [DneKkTpoHHbI pecypc]. — Pexum pocrymna:
http://ncz.tj/content/.

2 I'paxnanckuii kofekc Pecry6nuku Y36ekucTan (dacts nepsas) ot 01.03.1997 (¢ mocneayonmmu
U3MEHEHUSAMH W JIOTIOJIHEHWsIMHM)  [OnekTpoHHbII  pecypc]. —  Pexum  gocryna:
https://lex.uz/docs/111181.



HemanoBaxHbIM ISl YyCBOEHUS MOJYYEHHOTO OINPEACIEHUsS TPaKJaHCKOTO
npaBa OyJIeT pacKpbITUE YACTH U3JI0KEHHBIX B HEM MPU3HAKOB:

1. Aemonomus onu yyacmuuko8 4acmuo-npaso8vbix OMHOUIeHUY, TIPEANOIIa-
raeT uX CBOOOJHOE YCMOTPEHHUE OTHOCUTENIBHO TOr0, BCTyMHaTh JU UM B HUMYIIIe-
CTBEHHBII 000POT, C KAKUM UMEHHO KOHTPAreHTOM M Ha KaKUX YCJIOBMSIX, O3HAYAET,
YTO TAKHE PEUICHUS YYACTHUKHA NPUHUMAIOT IO CBOEH MHUIMATHBE, HA CBOM PUCK,
BBIPOKEHHBIA B COOCTBEHHON MMYIIECTBEHHON OTBETCTBEHHOCTU. CyOBEKTHI Ipaxk-
JAHCKUX MPABOOTHOIIICHUN CaMOCTOSATENIBHO PEIIAI0T, OCYIIECTBISATh JIM UM MPUHA/I-
JeKalie npasa JIM0o BO3IEPKaThCA OT TAKOTO OCYIIECTBICHHUS.

2. Yuacmnuku epasicoanckux npagoomuowieHutl UMywecmeeHHo CamoCcmosi-
meJibHbl, 9TO, TI0 HAIIEeMy MHEHUIO, BEIPAXKaeTCsl B UX paBeHCTBE. [IpuyemM paBeHCTBO
COCTOUT HE B KOJIMYECTBEHHON TOXJIECTBEHHOCTH MPUHAIJICIKAIIETO UMYIIIECTBA, a B
PAaBHOM TMPU3HAHUU M 3AIKUTE MPaBa, HA KOTOPOM MMYIIECTBO MPUHAMICKUT COOT-
BETCTBYIOIIEMY CyOBEKTY. BaXXHOCTh JaHHOTO MpU3HAKA TPAKIAHCKOrO MpaBa Mpo-
ABJISIETCA B TOM, YTO OH 33J€KJIAPUPOBAH KOHCTUTYIMOHHO B 4. 2 cT. 8 KoHcTUTY1IMHK
Poccuiickon ®@enepaunu, rae roBOpUTCs 0 ToM, 4To B Pocculickon ®denepaunu npu-
3HAIOTCS U PaBHBIM 00pa30M 3alUINAIOTCS YacTHasl, TOCYyJAapCTBEHHAsl, MYHHIIH-
najgbHasi ¥ Apyrue popmMbl COOCTBEHHOCTH.

3. I'paxkpaHckoe MpaBo MPECTaBIAECT COOON COBOKYNHOCMb NPABOBLIX HOPM,
CTPYHNIUPOBAHHBIX B CUCTEMY, 00pa3yIOIIyIO MPABOBYIO OTPACIIb.

4. T'paxnaHckoe NMpaBO HaWOOJEEe MPUEMIIEMO XAPAKMepusyem 4acmHonpaso-
601 N0OX00, KOTOPBINA CBSI3aH C MHUIIMATUBON U CAMOCTOSITEILHOCTBIO YYaCTHUKOB XO-
3ACTBEHHOM JIEATEIbHOCTH, PEATTU3YIOIIUX CBOM COOCTBEHHBIE (YACTHBIE) MHTEPECHI.

HctounrnkaMu COBPEMEHHOTO POCCHUMCKOTO TPAXKIAHCKOTO TpaBa MPU3HAIOTCS
HOPMAaTUBHBIM MPABOBOM akT, MEXayHapoAHblil noroBop (ct. 7 'K P®D) u oObryait
(ct. 5 'K P®). PykoBoasias posb B ejie 00pa3oBaHus MpaBa, pa3yMeeTcs, puHaI-
JCKUT 3aKOHY, KOTOPBIM MMEET OMpeAeNieHHbIE MPEeUMYIIEeCTBa IMepes] OOblYaeMm.
BwmecTe ¢ TeM MHTEHCHBHOE Pa3BUTHUE MOTYYaeT NPAKTHUKA 3aKIIOUCHUS TPAXKIAHCKO-
MPaBOBBIX JOTOBOPOB, (POPMUPOBAHUE KOPIOPATHUBHBIX KOJCKCOB HAa OCHOBAaHUU
HOPM OOBIYHOTO TIPaBa.

CucreMa MCTOYHUKOB IpaBa B HOPMATHBHOM MOPSJIKE 3aKPEIUISIETCS KpailHe
penko. ['paxknanckoe 3aKOHOIATENbCTBO Poccuiickont denepanud UCKIIOYEHUEM B
HTOM CMBICTIE HE SIBIIACTCS, IOATOMY CIEIUAIIUCTHI CTAPAIOTCS BhIPAaOOTATh ONpeie-
JICHHBIC TIO3UIIUA OTHOCUTEIBHO KPUTEPUEB CTPYKTYPUPOBAHUS (POPM BBIPAKECHUS
HOPM I'paXJaHCKOTO MpaBa B CUCTEMY €ro UICTOYHUKOB. CJieyeT UMETh B BULY, YTO
YaCTHOE MPaABO MPEAOCTABISICT BO3MOKHOCTh COBMENIATh [IEHTPAJTU30BAHHBIC U Ji€-
[EHTPAIM30BaHHbBIE CIMOCOOBI PEryJIupoBaHus OOIIECTBEHHBIX OTHOIICHUH, CO3/a-
BaTh MPABOBBIE YCIOBUS JJISI TIOJITHOTO CAMOPETYIUPOBaHUs. B CBSI3U C ’TUM yUueHbIE
npejiaraloT pa3IndHble MOJCIM CUCTEMbl HCTOYHUKOB TPAXKIAaHCKOTO TpaBa, B KO-
TOPBIX COYETAIOTCS KaK pe3yJIbTaThl 3aKOHOTBOPUYECKOW MESTEIbHOCTH Trocyaap-
CTBa, TaK W «JIOKaJIbHBIE» peryiadartopsl. IIpeacrtaBisieTcs, 4YTO TpakIaHCKO-
MPaBOBBIC JIOTOBOPHI U JIPYyTHE MOJAOOHBIE aKThI SBISIIOTCS WHAWBUIYAIBHBIMH DPe-
TyJISTOpaMy OTHOIICHHH MEXIy CyObeKTaMH TpakIaHCKOTO IpaBa, HE 00J1aaroT
MIPU3HAKOM 00111€0053aTeTFHOCTH M HE MOTYT MPU3HABATHCS B KAU€CTBE MCTOYHUKA
IPaKJIaHCKOTO IpaBa.



B kadecTBe MCTOYHMKA TPAXKAAHCKOTO MpaBa Psj CIELUATUCTOB MPEIaract
NpU3HaTh pyKoBoasmue pasbsicHeHus [lmenymoB BepxoBHoro Cypa Poccuiickoi
denepalyy, TOCKOJIbKY OHU SIBISIIOTCS 00513aTENbHBIMU JIJI1 HUKECTOSIIIUX CYJIOB U
JIUILI, IPUMEHSIONIMX TOJIKYEMYIO HOpMyY IpaBa’.

[Tox ucTouHMKOM MpaBa MOHUMAETCS (POpMa BHEIIHETO BBIPAXKEHUS MPABOBBIX
HOpPM. YCTAaHOBJICHHE WJIHM MPU3HAHUE TOCYAAPCTBOM TOrO WIJIM MHOTO MCTOYHUKA
(popMbI) TIpaBa MMeEET BaXKHOE HOPHUIUYECKOE 3HAUYEHHE, TOCKOJIbKY (OpMabHO HE
MIPU3HAHHBIN UCTOYHHMK MPaBa aBTOMATUYECKH UCKIIIOYAECTCSA U3 HOPMATUBHOIO PETY-
JUPOBAHUS OOIIECTBEHHBIX OTHOIICHUIA.

Bxopsmue B rpaxkaaHCKOE 3aKOHOAATEIIBCTBO HOPMATHUBHBIC aKThl COCTABJIS-
I0T BEChMa 3HAYUTENBHBIA MO 00BEMY 3aKOHOJATEIBHBI MAacCUB, OJIHAKO OCTaHO-
BUMCS HA KPATKOW XapaKTEPUCTUKE HEKOTOPBIX U3 HUX:

3akoHbI (3aKOHOAATeIbHbIE aKThl). Bce HOpMaTUBHBIE aKThl B 3aBUCUMOCTH
OT WX IOPUJIMYECKON CHIIBI JIETSTCS Ha 3aKOHBI (3aKOHOJATENbHBIC aKThl) U MOJ3a-
KOHHbIE HOPMATUBHBIE aKThl. 3AKOHBI KAK HOPMATHUBHBIE aKThl BBICIIIMX OPraHOB roC-
YIapCTBEHHOW BJIACTH 00JIaal0T OOJbIIEH IOPUIUYECKON CHUJION MO OTHOIIEHUIO K
IIOJ3aKOHHBIM HOPMAaTUBHBIM aKTaM.

Cpenu denepanbHbIX KOHCTUTYIIMOHHBIX 3aKOHOB HanboJiee BHICOKOU IOpUIHU-
yeckoit cumoit o6namaer Koncturynus Poccuiickoit ®eneparuu. byayun OcHOBHBIM
3akoHOoM Haieil ctpanbl, Koncturyuus Poccuiickoit @enepanuu coaepKUT HOPMBI
pa3nuuHbIX oTpaciei mpasa. Cpenn HUX €CTh U HOPMBI T'Pa)KJaHCKOTO mpasa. B
YaCTHOCTH, OCHOBY T'Pa)XTaHCKO-IIPABOBOTO PETYJIUPOBAHUS JIMYHBIX HEUMYIIE-
CTBEHHBIX OTHOIIICHUW, BO3HUKAIOIINX IT0 MOBOY TAKUX JYXOBHBIX IEHHOCTEM, KaK
4eCTh, TOCTOMHCTBO U JI00pO€ UMs TpakJaHWHA, €r0 CBOOOAA U JTUYHAsI HEIIPHUKO C-
HOBEHHOCTb, HEMPUKOCHOBEHHOCTh YAaCTHOM XW3HH, JIMYHAS W CEMEWHas TalHa,
TaifHa MEePenucKu, Teae(OHHBIX MEPErOBOPOB, MOUTOBHIX, TeJerpadHbIX U UHBIX CO-
00IIIeHNH, HEMPUKOCHOBEHHOCTh KHWJIMINA, COCTABIAOT cT. 20-25 KoHctuTymum
Poccuiickon ®enepanun.

[To cBoeil OpuUaUYECKON cuiie HauboJiee BaXKHOE MECTO B HACTOAIIEE BpeMs
3anumaeT ['K P®, kotopslii mpu3BaH obecnieunTh eIMHOOOpPA3HOE MPABOBOE YpETy-
JIMPOBAHUE UMYIIECTBEHHO-CTOUMOCTHBIX U JIMYHBIX HEUMYILIECTBEHHBIX OTHOIIEHUM
Ha Bcer tepputopun Poccuiickonn @enepamuu. B coorBercTtBum ¢ 3tum 'K 3akpen-
JsieT Hanbojee BaKHBIC TOJIOKEHHS TPaKIAHCKOTO 3aKOHOAATENbCTBA, WMEIOIINE
3HAYCHUE JIJIs1 BCEX OOIIECTBEHHBIX OTHOIICHUH, BXOSAIIUX B MPEIMET IPakIaHCKO-
ro npasa. XapakrepHou yeptoil ' K PD sgBnserca 1o, 4TO OH 3aJI05KUTT OCHOBY HOp-
MAaTUBHOM 0a3bl )1 TPAXKJAHCKOTO 000pOTa B YCJIOBUSX PHIHOYHON YKOHOMUKH.

Hapsny ¢ xogudunupoBaHHEIMH HOPMAaTUBHBIMH aKTaMU CHUCTEMY TpakaaH-
CKOT'0 3aKOHOAATEIhCTBA O0OPA3yIOT CIEIHUATbHBIC 3aKOHBI, PETYIUPYIOIIUE OTICIb-
HbIE BUJbI OOIICCTBEHHBIX OTHOLICHUM, BXOASAIIUX B MPEIMET IPaKIaHCKOIO MpaBa:
Harmpumep, 3akoH Poccuiickoit @eaepanuu «O 3amuTe npaB MoTpedUTenein», pery-
JUPYIOIIANA OTHOIICHHS, BOSHUKAIONINE MEXIY MOTPEOUTENSIMU U TpEAITPUHIMATE-
JSMU. DTU U JPYTHUE CHEIUATBHBIC 3aKOHBI, XOTS U HE HOCST TAKOT'O BCEOOHEMITIOIIIEC-

! Ceprees A.A. VIcTOUHUKH pOCCHIICKOro TpaBa: BOMPOCH! KNACCH(PUKAIMKM U HEKOTOPble TEHIEH-
1y pa3sutus // Poccuiickuit topuanyeckuit xxyprain. 2017. Ne 5. C. 9-17.
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ro xapakrepa, kak ['K PO, numerot upe3BpruaitHO 00JIbIIOE 3HAYEHUE B TIEPEXOTHBIN K
PBIHOYHOW 3KOHOMHKE TMEPHUOJI, MOCKOJbKY B HUX OTPAKEHBI U OPUAUYECKH 3a-
KpEIUJICHBI MPOUCXOSIINE B HAIlIEH CTpaHE YIKOHOMHUYECKHE MPeoOpa3oBaHusl.

IHon3akoHHbIe HOPpMATHBHBIE AKThI. Cpe MOA3aKOHHBIX HOPMATHUBHBIX aK-
TOB BEAYIIYIO POJb B CUCTEME IPa)KAAHCKOTO 3aKOHOAATEIBCTBA MUIPAIOT IIPABOBHIE
aKThl, u3aaBaemele [Ipesuaentom u I[lpaButenscrBom Poccuiickoit @enepanuu. Cpe-
I MHOTOYMCIICHHBIX yKa30B IIpesunenra Poccuiickoii denepanuy HemMano U TaKux,
KOTOpPBIE COJIEPKAT HOPMBI I'PAKTAaHCKOTO IIPaBA.

['paxxpaHCKO-TTPABOBBIE HOPMBI MOTYT COJIEPKATHCS U B HOPMATHUBHBIX AKTax
MUHHUCTEPCTB U UHBIX (efepaibHbIX OpPraHOB HCIOJHUTEILHOW BIIACTH (BEIOM-
CTBEHHBIX HOPMATHUBHBIX akTax). HeoOXommmo Takke ydWThIBaTh, YTO B COOTBET-
ctBuM ¢ 1. 7 ct. 3 'K P® munucrepctBa u uHble (peaepanbHble OpraHbl UCTIOIHH-
TEJIBHOM BJIACTH MOTYT U3JaBaTh AKThI, COAECPKAIIME HOPMBI TPAXKJAHCKOTO IIpaBa, B
ciyyasx W B mpexaenax, npenycmMoTpeHHslx ['K P®, npyrumu 3akoHaMu U UHBIMH
paBOBbIMH akTaMu. Tem cambiMm B HacTosiee Bpems 'K PO cymiectBeHHO orpaHu-
41 cepy HOPMOTBOPUECKOM ACATEIBHOCTH MUHUCTEPCTB M APYTUX (e epalibHbIX
OpPraHOB UCIIOJHUTEIBHOM BIIACTH.

KommiekcHble HOpMaTHUBHBIE aKTbl. HOpPMBI Ipa)XJaHCKOro IpaBa COIEp-
JKaTCsl TaKXKE B KOMIUIEKCHBIX HOPMATHUBHBIX akTaxX. [log KOMIUIEKCHBIMU ITOHHUMA-
IOTCSl TAKHUE HOPMATHUBHBIE aKThl, B KOTOPHIE BXOJISIT HOPMBI Pa3JIMYHON OTPACIEBOU
NPUHALIIEKHOCTH. [Ipy 3TOM KOMILJIEKCHBIM XapakTep HOPMAaTHBHBIM akT MpHOOpe-
TaeT TOJbKO B TOM CJy4ae, KOTJla OH COJEPKUT COMOCTAaBUMOE MO 00BEMY KoJnye-
CTBO HOPM pPa3JIMYHBIX OTpaciei npasa. Ecin ke B HOPMATUBHOM aKTE HWMEKOTCS
JIVIIIb HE3HAYUTENbHBIE «BKPAIUICHUS» HOPM HMHBIX OTpAcied MmpaBa, TO TAKHUE HOP-
MATUBHBIE aKThl HE CTAHOBATCS KOMIUJIEKCHBIMH, OCTaBAasICh HOPMATUBHBIMU aKTaMU
TOW OTPACIIM MPaBa, HOPMbI KOTOPOW COCTAaBJISIFOT €r0 OCHOBHOE cojepkaHue. Tak,
I'K PO saBnsiercs rpax1aHCKO-IIPABOBBIM HOPMATUBHBIM aKTOM, XOTSI B HEM UMEKOTCS
¥ HOPMBI IyOJIMYHOTO TpaBa. AOGCOIIOTHO «YHCTBIC» OTPACIeBble HOPMATUBHBIC aK-
TBI, HE COJIEpIKAIIME HOPM MHOM OTPACIECBOM NPUHAICKHOCTH, BCTPEUAIOTCS KpaliHe
penako. OOyYCIOBICHO 3TO TE€M, YTO 3aKOHOJATEIh OOBIYHO CTPEMHUTCS OOECIICUYHTH
HaumOoJiee TOJHOE YPETyJIMpPOBAaHHWE BCEX OTHOIICHHM, BO3HUKAIOIIMX B COOTBET-
CTBYIOIIECH cepe AeATENHHOCTU YeJIOBEeKa, U MaJo 03a004YeH OTpaciieBOW MPHUHA]-
JIEKHOCTBIO IPUHUMAEMBIX UM HOPMATHUBHBIX aKTOB.

Tak, Xunuuaeiit konexe Poccuiickoit @enepanuu (nanee XK PD) orHocutcs
K YUCIy KOMIUIEKCHBIX HOPMATHMBHBIX aKTOB, MOCKOJBKY B HEM HapsiAy C HOpMamu
IPaXXJaHCKOTO TpaBa, PETyJIUPYIOMIMMUA WMYIIECTBEHHBIE OTHOIIEHUSI, COJICPKUTCS
U COTIOCTaBUMOE 0 00BEMY KOJUYECTBO HOPM aJIMUHUCTPATUBHOTO MpaBa, PEryJin-
pYIOIIMX MNOPSIAOK MPEAOCTABICHUS B TOJIB30BAHHWE TpakJaHaM >KUJION TUIOIIAIHM.
KomriiekcHble HOpPMAaTUBHBIE AKTHI MOTYT MPUHUMATHCSI HE TOJIBKO HAa YPOBHE 3aKO-
HOB, HO Y HA YPOBHE IMOJI3aKOHHBIX HOPMATHUBHBIX aKTOB.

I'paxpaHckoe 3aKOHOAATEJIBCTBO U HOPMbI MEKAYHAPOAHOro npasa Poc-
cuiickass deneparust SBIACTCS YaCThIO MHUPOBOTO COOOIIECTBA, MOITOMY Tpa)kiaaH-
CKO€ 3aKoHOMaTenbCcTBO Poccuiickoit denepanun HE MOKET HE CUUTATHCA C 0OIIIe-
MIPU3HAHHBIMU NPUHLUHWIIAMA U HOPMaMH MEXKIYHAPOIHOTO IMpaBa MU MEXKIYHAPO.I-
HBIMH JIOTOBOpaMH, B KOTOPBIX ywyacTtByeT Poccuiickas ®enepauus. B cumy storo
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n. 4 ct. 15 Koncturynuu Poccuiickoii @enepaiy ycTaHaBIMBAET, YTO OOIIETIPH-
3HAHHBIE MTPUHLMNIBI U HOPMBI MEKIYHAPOJHOTO IIpaBa U MEXIYHAPOIHBIE JOTOBO-
pbl Poccutickon @enepanunu ABISIOTCS COCTABHOM YacThIO €€ IMPABOBOW CUCTEMBI.

DTO 0O3HAyYaeT, 4TO MPU PETYIUPOBAHUU OOUIECTBEHHBIX OTHOLICHUM, BXOS-
HIMX B IPEIMET MPaKJaHCKOIO MpaBa, MPUMEHSIOTCS 00IEeNPU3HAHHbBIC TPUHITUIIBI U
HOPMBI MEKJIYHApOJHOIO IpaBa, a TAaKKE MEXIYHApOAHBbIE TOroBopbl Poccuiickoi
®epnepanuu. [locneqHrue NpUMEHSIOTCA K OTHONIEHUAM, BXOASIIUM B IIPEAMET IPax-
JAHCKOTO MPaBa, HEMOCPEICTBEHHO, KPOME CIIy4aeB, KOTA U3 MEKIYHApOIHOIO J10-
roBopa cleAyeT, 4To I €ro NPUMEHEHHs TpeOyeTcsl W3IaHHe BHYTPUTOCYIap-
CTBEHHOTO aKTa.

IIpn sTom ykasanHbM aktaM KoHctutymmen Poccniickon @enepanuu npujia-
Ha OoJee BBICOKas IOpUAMYECKAs CHJIA, YEM HOPMATHUBHBIM aKTaM POCCHUKUCKOTO
IPaXKJAHCKOI0 3aKoHoAaTenbeTBa. Tak, m. 4 cr. 15 Konctutyunn Poccuiickoii @ene-
pauuu u 1. 2 cr. 7 'K P® ycranaBnMBaroT, 4T0, €CJIM MEXIYHAPOJHBIM JOTOBOPOM
Poccuniickont denepanyy yCTaHOBIICHBI HHBIE IIPABUIIA, YEM T€, KOTOPBIE IIPETyCMOT-
PEHBI T'PaXXZAHCKUM 3aKOHOJaTelnbCcTBOM Poccuiickon Penepanuu, NPUMEHSIOTCS
IIPaBUJIa MEKYHAPOIHOIO 10r0BOPA.

/lejioBbIEe 00BIKHOBEHHUS, 00bIYaH, IPABUJIA MOPAJIH M HPABCTBEHHOCTH.

[Ton nenoBbIMH OOBIKHOBEHHMSIMM MOHMMAIOTCSI YCTAHOBUBILIHUECS B IpaKIaH-
CKOM 000pOTe IpaBuiia NOBEICHUS.

Camu 1o cebe JenoBble OOBIKHOBEHHS HE ABIISIOTCS UCTOYHUKOM TpakIaH-
ckoro npasa. OIHAKO B TE€X CIIy4asX, KOrAa roCy1apCTBO MPABOBBIM aKTOM CaHKIIH-
OHHUPYET JIeJIOBOE OOBIKHOBEHHE, OHO MPUOOPETAET IOPUINUYECKYIO CUITYy TIPaBOBOM
HOPMBI U BXOJHUT B CUCTEMY I'Pa)KJAHCKOTO 3aKOHoHarenbCcTBa. [lo panee nencTBo-
BABLIEMY 3aKOHOJATENBCTBY TOJBKO OTHAEIBHBIE HOPMBI MpaBa IJs KOHKPETHBIX
CIy4yaeB MpeNyCMaTPpUBAIM BO3MOXHOCTh MPUMEHEHHS JI€OBbIX OOBIKHOBEHMI.
B Hacrosimiee BpeMs u3 Bcex J€I0BbIX OOBIKHOBEHHUM 3aKOHOJATEIh 0CO00 BBIICIIS-
eT o0blYau JeJ0BOTO 000pOTa, KOTOPHIC MPUMEHSIOTCS HCKIIOYUTEIBHO B cdepe
npeanpuHUMaTeIbcKoi aestenbHocTu. [log oObluaeM ciienyeT NOHUMATh CIIOKHB-
nieecst ¥ MHUPOKO IPUMEHSIEMOE B KaKOW-Tn00 001acTH NpeIpUHUMATEIbCKON UITH
WHOU JEATEIBbHOCTH, HE NPEIYyCMOTPEHHOE 3aKOHOJATEIBCTBOM IIPABUIIO IIOBEJE-
HUS, HE3aBUCUMO OT TOro, 3a(pUKCUPOBAHO JIM OHO B KAaKOM-JMOO JIOKyMEHTE:
HarpuMep, B Poccun oObivan u3naroTcs B BUJe COOPHUKOB 00BIUaeB MOPCKHUX TIOP-
TOB, MyOJMKYEMbIX KaK aJMHHHCTpalUeld OTAENbHBIX MOPTOB, Tak W Toproao-
IPOMBIIIIEHHOM nanaToil Poccuiickoit @enepannu. I’ maBHOe, 4TOOBI OH HE MPOTUBO-
peUmnI 3aKOHOIATEIIbCTBY.

[IpaBuna Mopanu ¥ HPAaBCTBEHHOCTU CaMHM MO ce0e TaKKe HE SIBJISIOTCS UCTOY-
HUKaMU TPa)KJaHCKOTO ITpaBa. YKa3aHHbIE MTPABHJIA CTAHOBATCS MCTOYHUKOM T'pax-
JAHCKOT'O TMpaBa JIMIIb B TOM CIIy4ae, €ClId OHU 3aKpEIUIeHbl B KAKOM-JTMOO HOpMa-
THBHOM aKT€, BXOJSIIEM B CUCTEMY I'PAKIAHCKOTO 3aKOHOAATENBLCTBA. B 3TOM City-
yae IpaBuiia MOPAJIM U HPABCTBEHHOCTH CTAHOBSTCS IIPAaBOBOM HOPMOW, BOILIOLICH-
HOM B KOHKPETHOM HOPMAaTHMBHOM aKT€ TIPAXKIAHCKOIO0 3aKOHONATENbCTBA. Tak,
ct. 227 T'K P® 3akperniseT mpaBuiao MOpPaId U HPAaBCTBEHHOCTH O HEOOXOJAMMOCTH
BO3BpaTa HaWJAEHHOM BEIM JIUILy, MOTEPSBIIEMY €€, UK €€ COOCTBEHHUKY. OmHaKO,
JaXe U HE SABJBISICh MCTOYHMKOM TPAa)XXAAHCKOIO IpaBa, MPaBHJIa MOPAJIM U HpPAB-
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CTBCHHOCTH HHOI'Ja HpHOGpeTaIOT BaXHOC 3HAYCHHUC I YSICHCHHA CMBICJIA I'paxK-

JaHCKOI'0O 3aKOHOAATCJIbCTBA U IIPABHUIILHOI'O IMIPYMMCHCHUA BOILUIOIICHHBIX B HEM IIpa-

BOBBIX HOPM.

HpI/I I9TOM CJICAYCT OTMCTHUTDL, UYTO B I'PAXKAAHCKHUX KOACKCAX CTpaH CHI Taxxe

COACPIKUTCA PCTYIIMPOBAHUC BOIIPOCA 00 MCTOYHUKAX Irpaxxa1aHCKOro IipaBa.

I'paxxnanckuit kogexkc Keip-
T'BI3CKON PecnyOnuku
(wactp 1) ot 08.06.1996
Ne 15 (ct. 2 m 4)!

1) rpaxmaHCcKOE 3aKOHOIATEIIBCTBO COCTOUT:

— u3 I'paxkmanckoro koaekca Keipreizckoit Pecryonmku;

— 3aKOHOB, MPHUHATBHIX B COOTBETCTBUU C ['parkaaHCKUM
kogexcoMm Keipreizckoit PecniyOmnmku;

— WHBIX HOPMATHUBHBIX TPABOBBIX AKTOB, BCTYNHBIIHUX B
YCTAaHOBJICHHOM 3aKOHOM IOPSIKE B CHITy MEXKIyHapO.I-
HBIX JOTOBOPOB, YUaCTHUIIEH KOTOPBIX siBisieTcst KbIproi3-
ckas PecriyOnuka;

2) o0ObI4aeM AeI0BOro 000pOTa MPU3HACTCS CIIOKHUBIIEECS
U IIHPOKO TMPUMEHSEMOE B KaKOW-IHOO o0iacTu mpen-
NPUHUMATENECKON NIeATEeIbHOCTH MPABUIIO TTOBEACHHUS, HE
MPEIYCMOTPEHHOE 3aKOHOJATEIIHCTBOM, HE3aBHUCHUMO OT
TOTO, 3a(DUKCUPOBAHO JIU OHO B KaKOM-JIHOO JOKYMEHTE.
OOblyan  genmoBoro 000poTa, MPOTHUBOpeHalue o00s3a-
TEIBHBIM JUISI YYACTHHUKOB COOTBETCTBYIOIIETO OTHOIIIC-
HUS TIOJIO)KCHHSIM 3aKOHOJATEIhCTBA WM JOTOBOpA, HE
MPUMEHSIOTCS

['paxxkmanckui KOJIEKC
Azepbaitkanckoir Pecmy6-
TUKA (YTBEPXKIEH 3aKOHOM
Azepbaitmkanckoit Pecmy0-
aukn oT 28 pexabps 1999
roga Ne 779-1Q) (ct. 2, 3 u
10)*

1) rpaxxaaHckoe 3aKOHOIATENbCTBO:

— ocHoBbIBaeTcss Ha KoucTutynuu AsepOaiiaxkaHcKon
Pecniybnuku;

— COCTOMT:

— u3 I'paxganckoro koaekca Aszepbaitmxanckoit Pecny0-
JIUKH;

— IpYTUX 3aKOHOB A3epOaiikanckoit Pecriyonuku;

— HHBIX HOPMATHBHBIX TPABOBBIX aKTOB, MPUHSITHIX Ha
OCHOBaHWU ['pakIlaHCKOTO KOJeKca W 3aKOHOB A3zepOaii-
JoKaHCKOW PecrnyOnuKku W onpeAensiomux TpaxaaHCKo-
MIPaBOBBIE HOPMBI;

2) MexXayHapoJHble J0roBOpbl A3epOailiKaHCKON
PecriyOnmmkd MPUMEHSIOTCS  HEMOCPEICTBEHHO (KpOMe
Clly4aeB, KOTJa M3 MEXIYHapOIHOTO JI0roBOpa CIeAyerT,
YTO JJIS €ro MpUMEHEHUsI TpeOyeTcsl W3aHue BHYTPHUTO-
CyJIapCTBEHHOTO HOPMATHUBHOTO TPAaBOBOI'0 aKTa);

! I'paxnanckuit kogexe Keipreizckoii Pecry6muku (dacts nepsasi) ot 08.065.1996 Ne 15 (c mocie-
IYIOIUMHA  HM3MEHEHUSIMH W JIOTOJIHEHUSIMH) [DJEKTpoHHBIA pecypc]. — Pexum nocryma:
http://cbd.minjust.gov.kg/act/view/ru-ru/.
2 TpaknaHckuii Kojieke Asepbaiimkanckoit Pecyonuku (yTBep:kaeH 3akoHOM AszepOaiimkaHcKoil
Pecniybnuku ot 28 nmexabps 1999 roma Ne 779-1Q) [DnexTpoHHBI pecypc]. — Pexxum mocrtyma:
https://continent-online.com/Document/?.
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3) rpaxkIaHcKHe OTHOUIEHHS B AJISTCKON CBOOOIHOIM
HKOHOMHMYECKON 30HE PETyJIUPYIOTCSI B COOTBETCTBUHU C
TpeboBaHusiMH 3akoHa A3zepOaiimkanckoil PecnyOnuku
«0O06 AngaTckoi cBOOOTHOM SKOHOMUYECKOM 30HEY;

4) oObr4aeM JeI0BOTO 00OpOTa MPU3HAETCS CIOKHUB-
nieecsi ¥ IUPOKO NMPUMEHSAEMOE B KaKOW-IHO0 00JacTh
MPEePUHUMATEIIECKOW NIEeATeIFHOCTH TPABUIIO TTOBEIE-
HUS, HE TPEIYCMOTPEHHOE 3aKOHOJATEIhCTBOM, HE3aBU-
CHUMO OT TOTO, 3a()UKCUPOBAHO JIU OHO B KAaKOM-JIHOO aK-
te. OObI4an JenoBOoro 0060poTa, MPOTUBOPEUAIIUE 3aKO-
HOJIATEIHCTBY WJIU JIOTOBOPY, HE IPUMECHSIFOTCS

B 3akmroueHue CyYIICcCTBCHHBIM 6yzxeT YIIOMAHYTBH O TOM, UYTO HC ABJIAIOTCA HUC-
TOYHHUKOM TI'PaXXAAHCKOI'O IIpaBa Cy,Z[€6HI>I€ NpCHCcACHTBI, CIOKUBIIAACA cyz[e6Ha;1
IIpaKTHKa, a TAKKC IMOJIOKCHHUA MUBUINCTUUCCKUX TOKTPHUH.

Bonpocs! i1 CaMOKOHTPOJIA

1. Kak cooTHOCSTCS 94acTHOE W MyOJMYHOE mpaBo? UTo BKJIOYAET B CeOS CH-
cTeMa POCCUKCKOI0 YacTHOTO MpaBa?

2. OxapakTepu3yiTe rpaxaaHCKoe MPaBo KaK OTPacab YaCTHOTO IpaBa.

3. Uto BKIIFOYAET B ce0s MpeaMeT IpakIaHCKOTO0 Mpana?

4. HazoBuTe 0COOCHHOCTH KOPIOPATUBHBIX, BEUTHBIX, 00513aTEIIbCTBEHHBIX OT-
HOIIICHUW W OTHOIICHUH MO CO3JaHUI0 M HMCIOJIb30BAHUIO UHTEIUIEKTYaJIbHOU COO-
CTBEHHOCTHU?

5. Kakue Bbl MOXeTe Ha3BaTh BUJIbl HEUMYIIIECTBEHHBIX OTHOILICHUH, pETyJH-
PYEMBIX TPaXIAHCKUM ITPABOM.

5. Kakue BbI 3HaeTe rpa)<JaHCKO-NPABOBBIE METOJbI PEryJIUPOBaHUS OOIIIe-
CTBCHHBIX OTHOIIICHHH.

6. HazoBute QpyHKIIMM rpakjaHCKOTO IIpaBa.

7. OxapakTepHu3yiTe NPUHLNIBI FPAXKIAHCKOTO MPaBa.

8. HazoBuTe rpymnmbl OTHOIIEHUM, BKIIOYAEMBIX B MPEAMET TpakIaHCKOTO
1paBa B COOTBETCTBUHU C 3aKOHOJATEILCTBOM PecryOnmku TamKuKucTaH.

9. HazoBuTe rpymnmbl OTHOUIEHWW, BKIIOYAEMBIX B MPEAMET TPAXTAHCKOTO
mpaBa B COOTBETCTBHUH C 3aKOHOIATEIHLCTBOM Pecrybnvku Y30ekucTaH.

10. Kakue BUABI MCTOYHHUKOB BBIJCIAIOT B TPa)KJIaHCKOM 3aKOHOJIaTEJIHCTBE
Koip3b13ckoii PecryOmnmku?

11. Kakue BUABI MCTOYHHMKOB BBIJCIAIOT B TPa)KJTAaHCKOM 3aKOHOJIATEJIHCTBE
Azepbaiimpxanckoit Pecriyonmku?
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PA3JEJI 2. CYBBEKTbI T PAXKAAHCKOI'O ITIPABA

OnHuM U3 BAXKHEUIINX MOHATUN HAyKH I'PaXXAAHCKOTO MPaBa U IPAKIAHCKOIO
3aKOHO/IATEIbCTBA SIBJISICTCS MOHATHE CyOBEKTOB IpaBa, T.€. JIMILI, BBICTYNAIOIIUX B
KAa4eCTBE YYAaCTHUKOB MMYIIECTBEHHBIX M JIMYHBIX HEHMYIIECTBEHHBIX OTHOIICHU,
PEryJIMpyeMBbIX 3TOM OTPACIIBIO MTPaBa.

B rpaxknaHCKHX MPaBOOTHOLICHUSX YYYBCTBYIOT TpaxjaaHe (pusmdeckue jm-
11a), OPUANYECKUE JINIIA, TyOIMYHO-TIPaBOBbIE 00pa30BaHMUSL.

I'paxxnane (pusnyeckue JuLa) KaK CyObeKThI IPAKIAHCKOIO IPpaBa

['paxknanckasi mpaBOCIIOCOOHOCTh BO3HUKAET B MOMEHT POKIEHUS TPaKIaHU-
Ha ¥ npekpaiaercs ero cMeprThbio (1. 2 cr. 17 'K P®). [TockonbKy OpUHIMI paBEH-
CTBA MPABOCIIOCOOHOCTH HE O3HAYAET MOJHOTO COBMAJCHUS €€ 00beMa y Bcex 0e3 uc-
KJIFOUYEHUS TpaKIaH, caM (akT POXKJAECHUS HE TOBOPUT O TOM, YTO Y HOBOPOXKAEHHOTO
BO3HUKJIA TPAaXKIaHCKask IPABOCIIOCOOHOCTh B MTOJIHOM 00bEME; HEKOTOPBIE €€ AIIEMEH-
Thl BO3HHUKAIOT JIMILIb C JOCTHKEHHEM OIIPENEICHHOr0 Bo3pacTa (IpaBO 3aHUMAThCS
IpEaIpPUHUMATEIBCKON AEATENbHOCTBIO, CO3/1aBaTh IOPUANUECKUE JIUIA U Ap.).

[IpaBocriocoOHOCTh Ipa’kJaHUHA MpeKpaliaercs ero cMepthio. [loka yenoBek
KUB — OH MPABOCHOCOOEH, HE3aBUCUMO OT COCTOSIHUS 310pOBbs. DakT cMepTH Ble-
4yeT 0e3yCIIOBHOE MPEKpAIlEHHEe MPAaBOCIIOCOOHOCTH, T.€. MIPEKPAIICHUE CYIIECTBOBA-
HUS TpakJaHUWHA KaK CyObEeKTa Mpaga.

ConepxaHue IpaBOCIOCOOHOCTU TpaxaaH O00pa3yloT T€ MMYIIECTBEHHbBIE W
JMYHbIE HEUMYILIECTBEHHbIE ITPaBa U 00S3aHHOCTH, KOTOPBIMU IPAKJAHUH COTJIACHO
3aKOHY MOXeET 001anath. [pyrumu cioBamu, COAEp:KaHHE IPakJaHCKOW MPaBOCIO-
COOHOCTH COCTaBIIIIOT HE CAMHM MPaBa, & BO3MOKHOCTh UX UMETh.

IIpuMepHBIi NTepeYeHb UMYIIECTBEHHBIX U JUYHBIX HEMMYILECTBEHHBIX IPaB,
KOTOPBIMH MOTYT 00JajaTh poccuiickue rpaxnaane, naercs B cT. 18 'K P®D, rae
IIPENYCMaTPUBAETCS, YTO IPAKIAHUH MOKET:

— UMETh UMYILECTBO HA MpaBe COOCTBEHHOCTH;

— HACJIEI0BATh U 3aBEIIATh UMYLIECTBO;

— 3aHUMATHCS MPEANPUHUMATEIHCKON U JII0O0N WHOM HE 3ampenieHHON 3aKo-
HOM JI€TEIbHOCTBIO;

— CO3/aBaTh IOPUINYECKUE JTUA CAMOCTOATENbHO WM COBMECTHO C JPYTUMU
rpakJaHaMu U I0pUANYECKUMU JINLIAMH;

— COBepIIATh JItOObIE HE MPOTHBOpEYAIME 3aKOHY CAEJIKM M y4acTBOBATHh B
00s13aTENLCTBAX;

— U30UpaTh MECTO KUTEJIbCTBA;

— HWMETh IpaBa aBTOPOB IPOM3BEICHUN HAYKH, JIMUTEPATypbl U HCKYCCTBA,
U300pETECHU U MHBIX OXPaHSEMBIX 3aKOHOM PE3yJIbTaTOB MHTEJUICKTYaJbHOM Jes-
TEJIbHOCTH;

— UMETh UHBIE UMYLIECTBEHHBIE U JINYHbIE HEUMYLIECTBEHHBIE MPABA.

B conepkanue npaBocriocoOHOCTH, O€3yCIOBHO, BXOAUT M YIOMSAHYTas B 1II. |
ct. 17 'K PO cnocobHOCTh HECTH 00s3aHHOCTU (MCIIOJIHUTH 00s13aTEILCTBO, BO3MeE-
CTUTh IPUYMHEHHBIN BPEA U T.I1.).
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[IpaBoCIOCOOHOCTH TIPU3HAETCS B PaBHOW Mepe 3a BCceMU rpakmanamu (1. 1
ct. 17 'K P®), u3 yero ciemyeT paBeHCTBO IPaBOCIOCOOHOCTEM TpaxkaaH. Bce
rpaxkaaHe o0Jaal0T paBHOM O COAEPKAHUIO MPABOCIIOCOOHOCTHIO, HUKTO HE UMEET
HUKAKUX MPUBWIETUN U MPEUMYILECTB B CIOCOOHOCTH 001anarh npaBamu. Poccuii-
CKH€ Trpak/laHe MPU3HAIOTCS MOJHOCTHIO paBHOMpaBHbIMU (cT. 19 Koncturyuu Poc-
cuiickoit denepariun).

I'pasknanckasi 1eecnocoOHOCTb — 3TO CIOCOOHOCTh TIPaKJAaHWHA CBOMMU
JEUCTBUSMH TIPUOOPETATH M OCYIIECTBIIATh TPAXKIAHCKHAE MPaBa, CO3/1aBaTh IS CeOs
rpakJIaHCKKUE 00s3aHHOCTU U UCTIONHATH uX (1. 1 cT. 21 'K PD).

Obnagath 1eecnocoOOHOCThIO — 3HAYUT UMETh CIIOCOOHOCTH JINYHO COBEPIIATH
pa3lIMYHbIC IOPUINYECKUE IEUCTBUA: 3aKII0YaTh IOTOBOPHI, BBIAaBATh JOBEPEHHOCTH
U T.OI., a TAKXKE OTBEYATh 3a NMPUYUHCHHBIA WMYIIECTBEHHBIM Bpen (MMOBPEXKICHUE
WU YHUYTOXKEHUE UYKOT0 UMYIIECTBA, MOBPEXKACHUE 3J0POBbS U T.I1.), 32 HEUCIIOJ-
HEHUE JOTOBOPHBIX U UHBIX 00SI3aHHOCTEH.

Taxum 00pazom, JeecnocoOHOCTh 03HAYaET MPEKIE BCErO CIIOCOOHOCTH K CO-
BEPIICHUIO CIEJIOK (CIAEIKOCIIOCOOHOCTh) M CIIOCOOHOCTh HECTH OTBETCTBEHHOCTH 3a
HEMpaBOMEPHbIE JIEHCTBUS  (JIETMKTOCTIOCOOHOCTh). Kpome Toro, meecrnocoOHOCTb
BKJIIOYAaeT B ce0S U CIMOCOOHOCTh TPaKTAaHMHA CBOMMHU JEUCTBUSIMHU OCYIIECTBISThH
UMEIOIIUECS Y HETO TPAXKIAHCKHUE MpaBa U UCTIONHATH 00s13aHHOCTH (1. 1 cT. 21 'K PD).

3aKOH pa3inyaeT HECKOIbKO Pa3HOBUIHOCTEH EECIOCOOHOCTH:

— MIOJIHYIO JICECITIOCOOHOCTb;

— YaCTUYHYIO JIEECIIOCOOHOCTh HECOBEPIIIEHHOJIETHUX B Bo3pacTte oT 14 1o 18 ner;

— YaCTUYHYIO J€ECIIOCOOHOCTh MAJIOJIETHUX B BO3pacte oT 6 10 14 jer;

— OTPAaHUYCHHYIO JI6€CITIOCOOHOCTb.

[IpenycmarpuBaeTcst Takke BOZMOKHOCTh MPU3HAHUS TPAXKJaHUHA TTOJTHOCTHIO
HEJIEECIIOCOOHBIM.

1. IostHas 1eecnocOOHOCTH — CIIOCOOHOCTh TPaXKIaHUHA CBOMMU JCHCTBUSMU
npuoOpeTaTh U OCYIIECTBIISITH JIOOBIE JOMYyCKaeMble 3aKOHOM HMMYIIECTBEHHBIE U
JMYHbIC HEMMYIIIECTBEHHBIC MpaBa, MPUHUMATh HA CEOS M WCIOIHSTH JIt0ObIE 00s-
3aHHOCTH, T.€. PEATU30BaATh MPUHAUICKAIIYI0 €My MPaBOCIOCOOHOCTh B IOJTHOM
oobeme. Takasi nmeecrmocOOHOCTH BO3HUKAET C BO3PACTOM, MPUYEM TPAHHILY ITOTO
Bo3pacta omnpezaenser 3akoH. Cornacuo 1. 1 ct. 21 'K P® rpaxnanckas geecrnoco6-
HOCTh BO3HHKAET B MOJHOM 00BEME C HACTYIIJICHUEM COBEPIIECHHOJIETHS, T.€. TIO JI0-
CTIXKEHUHU 18-neTHero Bo3pacra.

3aKOH 3HAET HEKOTOPhIC U3BATHS U3 YKa3aHHOTO IIpaBUJIa.

Bo-nepBrIx, U110, BCTYNUBIIEE B MOPSIKE UCKIIOYEHUS B Opak 0 JOCTHXKE-
Hus 18 ner, mpuobpeTraeT 1eecnocoOHOCTh B MOJTHOM 00bEME CO BPEMEHHU BCTYILIE-
Hus B Opak (1. 2 ct. 21 'K P®). DTta HOpMma HampaiieHa Ha 00ecleueHre paBHOIIpa-
BUSI CYIIPYTOB M COJEHCTBYET OXpaHE POJUTEIBLCKUX MPaB U JIPYTUX MPaB JIUII, BCTY-
naromux B Opak 1m0 moctuxkeHus 18 ner. B ciydae pacropskenus: Opaka MexIy Cy-
pyramu, €CJii OJWH Wi 00a BCTYNWIM B Opak 0 JTOCTHXKCHHSI COBEPIIICHHOJICTHS,
MOJIHAS JIEeCIOCOOHOCTh 32 HUMU coxpaHsieTcsa. Ho ecnu Opak mpu3HaH HENEWCTBH-

TEIBHBIM, TO BOINPOC O COXPAaHEHUHW IIOJIHOM JIEECIIOCOOHOCTH PEIIaeTCsl CyI0M
(a63.3 m. 2 ct. 21 TK PD).
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Bo-BTOpBIX, HECOBEPIICHHONETHHUI, AocTUrmmid 16 ner, cormacHo cT. 27
'K P®, moxeT ObITh OOBSIBJICH IMOJHOCTBIO JE€ECIOCOOHBIM, €CIM OH paboTaeT Mo
TPYJOBOMY JOTOBOPY, B TOM YHCII€ IO KOHTPAKTY, WJIA C COTJIACUsl POAUTEINICH, YChI-
HOBUTEJEH WJIU MONEYUTENeH 3aHUMAaeTCsl IPEANPUHUMATENIbCKON e TENbHOCThIO U
3aperucTpUPOBAH B KAUECTBE MPEITPUHUMATEIS.

OObsiBJICHUE HECOBEPUICHHOJIETHETO MOJHOCTHIO JEECOCOOHBIM, UMEHYEMOE
HSMaHCHUIIALMEN, TPOU3BOIUTCS M0 PEIICHUI0 OpraHa ONEeKU U MOMEUUTEIhCTBA C CO-
riacusi 00OMX POAUTENEH, YCHIHOBUTENEH WM MOIMEUYUTENs, a IPYU OTCYTCTBUU TaKO-
r'o COrJIacus — IO PELICHUIO Cy/1a.

DOMaHCHUIalKs CYIIECTBEHHO U3MEHSET TPakIaHCKO-IPABOBOM CTAaTyC HECO-
BEPLICHHOJIETHETO: KaK U BCE IMOJHOCTBIO JEECHOCOOHBIE TPAXKIAHE, OH MO CBOEMY
YCMOTPEHHUIO TPUOOPETAET M OCYIIECTBIIACT NMPUHAANEKAIUE €My MpaBa, pacnops-
KaeTcsl I0X0JIaMH, MOJTYUYCHHBIMU B PE3yJIbTaTe TPYAOBOU U MPEANPUHUMATEIbCKOM
NeSATEeILHOCTH, COBEPIIIACT BCE HEOOXOAUMbIC OPUINYECKUE IEUCTBHS U caM OTBEYa-
€T B Cllydae HEUCIOJHEHUS WIM HEHAJICKAIIEr0 MCIOJHEHUSI CBOUX 0053aTeNbCTB
3a MPUYMHEHUE Bpeaa.

2. YacTnyHas aeecnOCOOHOCTh HECOBEPLICHHOJETHHX IpakaaH (B BO3-
pacte ot 14 no 18 Jer).

HecogepiuienHosieTnre B Bo3pacte oT 14 1o 18 sier u manioneTHue B BO3pacTe
oT 6 10 14 ner HajeleHbl HEMOJHOW (YaCTUYHOM) JeeCOCOOHOCThIO, KOTOpasi Xa-
pPaKTEpU3yeTCs TE€M, YTO 3a IPaXJIAaHMHOM TPU3HAETCS MpaBO NpUoOpeTaTth U OCy-
IIECTBIIATH CBOUMHM JACHCTBUSIMU HE JIIOOBIE, @ TOJIBKO HEKOTOPHIC MpaBa U 00A3aHHO-
CTH, IPSIMO TIPEAYCMOTPEHHbBIEC 3aKOHOM.

Cornacue ponuTenel, YCHIHOBUTENIEH WIM TONEYMUTENS], KaK MPEAYCMOTPEHO
m. 1 ct. 26 'K PO, nomxHO OBITh BRIpaXXEHO B MUChbMeHHOUN (opme. Hecobmonenue
ATOTO TpPeOOBaHUS SIBJISICTCS OCHOBAHWEM [l MPU3HAHUS CACIKU, COBEPIICHHOM
HECOBEPIICHHOJIETHUM, HepeicTBuTenbHou (cT. 175 'K P®). Onnako gomyckaercs
MOCJIEyIOIee MUCbMEHHOE OJI00pEHNEe CIEeNKU yYKa3aHHBIMH BBIIIE JUIIAMH (POIu-
TEJISIMU, YCHIHOBUTEIISIMU, TIOTICUUTEIIEM).

HecogepiienHosnietnnii B Bo3pacte ot 14 no 18 netr BIpaBe caMOCTOATENBHO,
T.€. HE3aBUCUMO OT COIJIACHS POJUTENeH (YCHIHOBUTENEH, MOMEUYUTENs), pacropsi-
KATHCS CBOMM 3apa00TKOM, CTHIICHAUEH WM MHBIMU JI0XOJaMU. Y Ka3aHHOE MPaBO —
HanOoJIee CYIIECTBEHHOE U3 BXOAIINX B 00bEM YACTUYHOM JIEECIIOCOOHOCTH JIUIL B
Bo3pacre ot 14 no 18 ner. I1o cMbIcay 3aKkOHa HECOBEPIIEHHOJIETHUM BIIPaBE paclopsi-
JUTHCA HAKOIUIEHHBIM UM 3apa0OTKOM (HE3aBHCHMO OT CYMMBI), a TaK)Ke€ BEIlaMu, MpH-
oOpeTeHHbIMU Ha 3apaboTokK. [lyreM TonkoBanus 3akoHa (moAam. 1 m. 2 ct. 26 'K PD)
MOYKHO CJIeJIaTh BBIBOJI, YTO HECOBEPIIEHHOJETHUN B Bo3pacte oT 14 no 18 et mo-
JKET PacropsiKaTbCsl HE TOJIBKO MOJIy4YEHHBIM 3apab0TKOM, CTUIIEHINEH WM UHBIMU
JI0OXOJJaMH, HO ¥ TE€MH, Ha TOJy4YEeHHE KOTOPBIX OH MMEET IMpaBo, T.€. COBEPIIATH
CHEJIKU B KPEOUT.

HecogepiienHosieTHre rpaxkaane B Bo3pacte ot 14 go 18 net Brnpase camocTo-
ATEITLHO OCYIIECTBIISATH aBTOPCKHUE M M300peTaTeIbCKUE MTpaBa; 3aKIt0UaTh JUICH3H-
OHHBIE Y MHBIE IOTOBOPHI C LIEJIbI0 UCIOIb30BaHUS CO3AHHBIX UMM MPOU3BEIICHHUI,
TpebOBaTh BBIJIAYM TaTeHTa Ha u300pereHue W T.A. [lodydeHHBIM TOHOpPApPOM WU
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WHBIM BO3HArpaKJI€HUEM HECOBEPIICHHOJIETHUI TaKXKE€ PACHOPSKAETCS CaMOCTOSI-
TEJIBHO.

HecoBepuienHosieTnre B Bo3pacte oT 14 no 18 ner takke BIpaBe caMOCTOS-
TEJIBHO COBEpUIaTh MEJIKWE OBITOBBIE CIENKH. B JaHHOM ciydae MMEIOTCS B BUIY
CIEJIKH, COBEpIIIAeMble HECOBEPILIEHHOJIETHUMHU 33 CUET CPEJICTB poauTeNei (yChIHO-
BUTEJIEH, TIOTICUUTENSI WM JIPYTUX JIMI[), HO HE 3a CYET CBOEro 3apaboTKa, CTUIICH-
IMW, UHBIX JOXOAO0B, KOTOPbIE OHU MOTYT PACXOJAOBAaTh CAMOCTOSATENBHO, COBEPILIAS
T00BIE, a HE TOJIBKO MEJIKHE OBITOBBIC CICIKH.

[Tox OBITOBEIMH TIOHMMAIOTCSl CHETKH, HAIPABJICHHBIC HAa YJAOBICTBOPCHHE
OOBIYHBIX TMOTPEOHOCTEH HECOBEPIIICHHOJETHETO: MPUOOPETEHHE MPOIYKTOB ITHTA-
HUS, YYCOHUKOB, TETPaACH, KaHIICIIPCKUX MPUHAIIICKHOCTEH, map(proMepHbIX TOBa-
POB, PEMOHT OJICK/bI I 00yBH | T.11. [10 XapakTepy OHM JTOJDKHBI COOTBETCTBOBATH
BO3PACTy HECOBEPILEHHONIETHETO .

3. YacTuyHas aeecrnocoOOHOCTh MAJIOJIETHUX IpaxaaH (B Bo3pacre oT 6
1o 14 jer).

3a MaJIoJIETHUMU TpaxkaaHamMu (JeThbMH) B Bo3pacTe oT 6 10 14 jeT 3aKoH Ipu-
3HAeT BEChbMa Y3KYIO CIEJIKOCIIOCOOHOCTh M BOBCE HE MPHU3HAET JIETUKTOCIOCOOHO-
ctu. CornacHo ct. 28 I'K 3a HecoBepIIEHHONETHUX, HE TOCTUrIINX 14 et (MaioneT-
HUX), CIIEJIKH, 33 MPEIYyCMOTPEHHBIMHA 3aKOHOM HCKIIIOYEHUSMH, MOTYT COBEPILIATH
OT UX UMEHU TOJbKO UX POJMUTENIH, YCHIHOBUTEIN WU ONEKyHbI. Jlo moctukeHus 6
JIET JIETU HE MOTYT COBEpIlIaTh HUKAKUE IOPUINYECKUA 3HAUUMbIC ACHCTBUS, T.€. MPHU-
3HAIOTCSI TIOJIHOCTBIO HEJIEECIIOCOOHBIMM.

JleecriocoOHOCTH JieTei B Bo3pacte OoT 6 10 14 neT BeipakaeTcs, BO-NEPBBIX, B
TOM, YTO OHHU BIPABE CAMOCTOSATEIILHO COBEPIIATh MEJIKUE OBITOBBIC CIICTKH.

Bo-BTOphIX, NeTn B Bo3pacTe oT 6 10 14 et BIpaBe CaMOCTOSTEIBHO COBEpP-
IaTh CAEIKH, HalpaBJICHHbIE Ha 0€3BO3ME3THOE MOTYyUYECHHE BBITOJIbI, HE TPEOYIOIINe
HOTApUAILHOTO yIOCTOBEPEHHS MO0 TOCYAapCTBEHHON perucrpanuu (moamn. 2 m. 2
cT. 28 'K PD).

B-tperbux, manosietHue B Bo3pacte oT 6 10 14 jer BOpaBe caMOCTOSITEIBHO
COBEpULIATh CHEJIKU IO PACIOPSKEHUIO CPEJCTBAMU, MPEIOCTABICHHBIMA 3aKOHHBIM
MPEACTABUTENIEM WJIH C COTJIACHs MOCIEIHET0 TPEThUM JIMIIOM JI ONPEAEICHHOMN
1EJTU WK JUTsl CBOOOHOTO PACTIOPSKEHMUS.

4. OrpaHuyeHue MOJHOM 1€€eCTOCOOHOCTH I'PaXKIAH.

B cootBercTBum co crarbeit 30 'K PO nonyckaercs orpaHudeHUE MOJHOW Je-
€CIOCOOHOCTH COBEPIIEHHOJIETHUX IpakaaH. Takoe orpaHUYEHUE JOMYCTUMO B Clie-
JTYIOLIUX CIydasX:

1) ecnmu rpakIaHWH BCJEACTBUE MPUCTPACTUSI K a3apTHBIM HUTpaM, 3JI0YIIO-
TpeOJICHUSI CIUPTHBIMU HAIMUTKAMU WUJIM HAPKOTUYECKUMU CPEACTBAMH CTaBUT CBOIO
CEMbIO B TSDKEJIOE€ MAaTEPUAIBHOE MOJI0KEHUE;

2) ecnu TpaXkJIaHUH BCIIEACTBHE MCUXWYECKOTO PACCTPOMCTBA MOXKET MOHUMATh
3HAYEHUE CBOUX JICUCTBUI WA PYKOBOAUTH UMH JIMILIb IPH MOMOILY APYTUX JULI.

! Pomanosa E.H., Illanosan O.B. I'paxknanckoe npapo. O6as yacth: yuebHuk. — Mocksa: MH-
®PA-M, 2019. -202 c.
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OTa HOpMa paclpOCTPaHAETCS MU Ha HECOBEPLIEHHOJETHUX, KOTOPBIE 0 J10-
CTHKeHHs 18 JieT mpuoOpesn MOJHYI0 JeeCOCOOHOCTh B CBSI3M C BCTYIUICHHMEM B
Opak wiaM B mopsake sMmaHcunanuu. OrpaHryeHue J1eecroCOOHOCTH COBEPIIECHHO-
JIETHETO Tpak/IaHWHA SIBJISIETCSl BEChMa CYIIECTBEHHBIM BTOP’KEHHUEM B €ro Tpa)KJaaH-
CKO-TIPABOBOM CTAaTyC U MO3TOMY JIOMYCKAETCA 3aKOHOM IPU HAJUYUH CEPbE3HBIX
OCHOBAHMM, KOTOpBIE JOJKHBI OBITh YCTAaHOBJIEHBI CyAOM. B ciyuyae npunsarus cy-
JIOM pelieHuss 00 OrpaHUYEeHUM TOJHOM JEeCrOCOOHOCTH Tpa)kAaHWHA HaJ HUM
yCTaHaBIMBAETCA MMONEYUTENBCTBO.

B cootBercTBuM ¢ 3akoHOAaTeNnbCTBOM cTpaH CHI' ycranaBnuBaroTcs OTIEIb-

HbIE 0COOEHHOCTH OI'paHUYICHUA MTOJTHOM I{G@CHOCO6HOCTI/I rpaxxiaHvuHa.

['paxxnanckuit koaexkc PecrnyOmu-
ki TamKukucTaH (Y4acTh mepBas)
ot 30.06.1999 Ne 802 (ct. 31)!

[IpenycMOTpEeHO TOJNBKO OJHO OCHOBAaHHWE OTpaHU-
YEeHUs MOJTHOU JIeeClIOCOOHOCTH TPaXIaHUHA:
gcneocmesue 310ynompebieHuss CRUPMHbIMU HANUmM-
Kamu, HAPKOMUYECKUMU CPeOCmB8aMuU, CUTbHOOEl-
CMBYIOWUMU ULU OPYeUMU 00YPMAHUBAIOWUMU Be-
wecmeamu cmagum cebs Uil C8010 CeMblo 8 msdice-
J10€ MamepuaibHoe NOJI0NCEeHUe

I'paxkmanckuii kojekc AszepOaii-
TokaHckod PecnyOnmuku  (yTBep-
kaeH 3akoHoM AsepOaiimkaH-
ckoit Pecniybnuku ot 28 nexabps
1999 romga Ne 779-1Q) (crt. 32)°

Hpe,[[YCMOTpeHO TOJIBKO OAHO OCHOBAHHC OI'paHU-
YEHMUS OJIHOU ,Z[CCCHOCO6HOCTI/I IrpaxJiaHnHa:
gcreocmeue 3ﬂ0yn0mpe6ﬂeHuﬂ CRUpniHvimu Hanum-
Kamu, HapkomudecKkumu Cp@()CI’I’lGCZMLl uiu ncuxo-
MpONnHvIMU eeuecmeamu aubo yejledeHusl azapmmol-
MU Uepamu cmaeum C60r0 CeMblo 8 masoaiceiloe mame-
PUATIbHOE NOJI0JHCEHUE

['paxnanckuii konekc PecmyOuu-
Ku Y30eKkucTaH (4acTh nepBasi) OT
01.03.1997 (cr. 32)°

[IpenycMOTpeHO TOJIBKO OJHO OCHOBAaHHE OTrpaHU-
YEHUSI TTOJTHOM JISeCIIOCOOHOCTH IrpaXkJaHUHA!
gcieocmaue 310ynompedieHus CNUpPmMHuIMU HANUm-

Kavu uiu HapKomudecKumu cpe()cmeaﬂm cmaesum
CB6010 CEMbIO 6 MAdCENIOE MamMeEPUATIbHOE NOJIOHCEHUE

5. Ilpu3HaHue rpakIaHUHA HeAeeCIOCOOHBIM.

Cornacno 1. 1 cr. 29 I'K P® rpakxnanvnH, KOTOPBIN BCIEACTBUE IICUXUYECKOTO
pPaccTpoiCTBA HE MOYKET MOHUMATh 3HAYEHHE CBOMX JEUCTBUI WM PYKOBOJIUTH UMM,
MOKET OBITh MPHU3HAH CYA0M HeneecrnocoOHbIM. OqHaKko caM 1o cede (akT aylieB-
HOM 00JIe3HU WK cIaboymusi, XO0Ts Obl U OUYEBHUIHBIN ISl OKPYXKAIOMIUX WM JTaxe
MOATBEPKICHHBIN CIPABKOM JIeYEeOHOTO yUpEKIACHHS, €1e HE TaeT OCHOBAHUM CUU-

! Tpasxnanckuit kogexe Pecny6nuku Tamkukncta (dacth nepsas) ot 30.06.1999 Ne 802 (c moce-
OYIOIAMA W3MEHEHMSIMH H JIONONHEHUsMHU) [DnekTpoHHbI pecypc]. — Pexum pocryma:
http://ncz.tj/content/

2 T'paskaaHckuii Kojieke Asepbaitmkanckoil Pecrry6muku (yTBepskaeH 3akoHoM AsepOaiimkaHcKom
Pecniyommuku ot 28 aexadbpst 1999 roma Ne 779-1Q) [DnexTpoHHbiii pecypc]. — Pexxum moctyma:
https://continent-online.com/Document/?doc_1d=30420111#pos=5;-142

3 I'paxnanckuii kofekc Pecry6nuku Y36ekucTan (dacts nepsas) ot 01.03.1997 (¢ nmocnemyomuMu
U3MEHEHUSMU U JIOTIOJHEHUSIMH)  [DNEKTpoHHBIA  pecypc]. —  Pexum  jmoctyna:
https://lex.uz/docs/111181
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TaTh TpakKJaHUHA HeaeecrnocOoOHbIM. OH MOXKET ObITh MPU3HAH HEAEeCIOCOOHBIM
TOJBKO CYJIOM, NpPHYEM C 3adBJICHUEM B Cyl corjacHo cr. 281 I'paxpaaHcko-
nporieccyanbHOro kojaekca Poccutickoit @eneparuu (nanee — ['TIK PD) moryt obpa-
TUTBHCA YJIEHBI €70 CEMbHU, OJM3KHE POJCTBEHHUKH (POAUTENH, IETH, OpaThsi, CECTPHI)
HE3aBUCHUMO OT COBMECTHOT'O C HUM IPOKHBAHUSA, OPraH ONEKH U IMOIECYUTEIbCTBA,
MICUXUATPUUYECKOE WIIA IICUXOHEBPOJIOTHUECKOE YUPEKICHNUE.

JIJ1st pacCMOTpPEHHMSI TAKOTO Jiesia TPeOyeTCsl 3aKII0YEHUE O COCTOSIHUM TICUXUKHU
rpaXXJIaHWHA, BBIJJABAEMOE CYJCOHO-TICUXUATPUUECKOM IKCIIEPTU301 MO TPEOOBAHMUIO
cyna; o0s3aTeNbHBIM SBIISECTCS y4acTHE MPOKYpOpa W MPEACTaBUTEIN OpraHa OINeKd
u noneuntenbeTBa (cT. 283 u 284 I'TIK P®). Bee 310 sBisieTcs BaXKHOUM rapaHTHeEi
JIMYHBIX MPaB U UHTEPECOB T'PaKJIaHUHA, HEAOMYIIEHUSI MPOU3BOIBLHOTO BTOPKEHUS
B €r0 IPAKJAHCKO-IIPaBOBOM CTATYC.

['paxknaHuH cyuTaeTcss HEIEeeCIOCOOHBIM JIMIIb MOCIE BBIHECEHUS CYJIOM CO-
OTBETCTBYIOIEro pemieHud. [Ipu 3ToM Ha OCHOBaHUU pEUIEHUs CyAa HaJ HUM ycCTa-
HAaBJIMBAETCA OIEKa.

Ecnu cocTostHue NMCUXUYECKOro 3A0pPOBbs Tpa)kAaHWHA, TPU3HAHHOTO HEZee-
CHOCOOHBIM, YJIYYIINUJIOCh, OH 0 PEHICHUIO CyAa MOXET OBbITh MPHU3HAH J1€eCIOC00-
HbIM. OCHOBaHUEM I TAKOTO PEIICHUS JOJIKHO OBITh COOTBETCTBYIOIIEE 3aKITHOYE-
HUE CyAeOHO-TICUXHATPpUUYECKON dKcnepTusbl. [Ipu3Hanue rpaxmaaHuHa Jeecrocoo-
HBIM BJICYET OTMEHY YCTAHOBJIIEHHOMN HAJ HUM OIEKH.

IOpuanuyeckue auna

YyacTHUKaMU TPaXJIAHCKUX MPABOOTHOIICHUHN SIBISIOTCS HE TOJBKO OTIEIb-
HbIe TpakaaHe ((uznyeckue Juia), Ho U CO3/1aBaeMble UMM KOJUIEKTUBHBIE 00pa3o-
BaHUS-OpTraHU3allMU MPU YCIOBUU MPU3HAHUSA UX IOPUIUUECKUMU JIULIAMH.

KOpunnyeckum TUIOM MpPU3HAETCS OpraHu3alus, KOTOpas UMEEeT B COOCTBEH-
HOCTH (WJIM Ha OINpPEAEIICHHOM OIPAaHUYEHHOM BEILIHOM IpaBe) 000COOJIEHHOE HMY-
IIECTBO U OTBEYAET UM IO CBOMM 00S3aTEIHCTBAM, MOXKET OT CBOEr0 MMEHU MPUO0-
peTaTh M OCYIIECTBIISITh TPaXK/IaHCKUE MpaBa U HECTU O0S3aHHOCTH, OBITH UCTIIOM H
OTBETYHMKOM B CYJIE.

Poccuiickoe rpakaaHcKkoe 3aKOHOJATEIBCTBO 3aKpEIIsieT 00s3aTeIbHbIC MPU-
3HAKH FOPUJIMYECKOTO JIMIA, COBOKYIMHOCTh KOTOPBIX JA€T BO3MOXHOCTh YUpeaUTe-
JsM o0Jafaroniell TakuMy MPU3HAKAMU OpraHU3allMd CTaBUTh BOMPOC O MPU3HAHUU
€€ CaMOCTOSITEIIbHBIM CYOBEKTOM TPaXKITAHCKUX MpaBooTHomeHuid. K uucioy Takmx
npu3HakoB oTHOcATC (1. 1 cT. 48 'K PD):

1) opranu3anrioHHOE €AMHCTBO;

2) uMyIecTBeHHas: 000CO0JIEHHOCTH;

3) camocTosiTeNIbHAsT MMYUIECTBEHHAs] OTBETCTBEHHOCTHh IO CBOUM 00s3a-
TEJIbCTBAM;

4) BBICTYIIJICHHUE B TPAXKJIAHCKOM O00OpOTE M MPHU pa3pelieHrun CIIOPOB B CyJax
0T COOCTBEHHOTO UMEHHU.

IOpuanueckoe A11I0 OTBEYaeT MO0 CBOUM 00sI3aTEILCTBAM BCEM CBOUM UMYIIIE-
ctBoM (1. 1 cT. 56 'K PD), a HE TOJIbKO UMEIOIIUMHUCS Y HEro (B TOM YHCIIE YUCIIS-
IIUMUCS HAa €ro OaHKOBCKMX CYeTaxX) JEHEeKHbIMHU cpeacTtBamu. ClenoBaTeiabHO,
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HaJIM4HME TAaKOTO0 MMYIIECTBA COCTABIIICT HEOOXOAUMYIO MPEATNOCHIIKY €r0 CaMOCTO-
SATENLHON UMYILIECTBEHHOM OTBETCTBEHHOCTH .

Yupenurenu uiM y4acTHUKH IOPUANYECKOTO JIHIa 0 00IIeMy paBUILy HE OT-
BEUAIOT I10 €ro J0JTaM.

Oprasbl IOPUAMYECKOTO JHIA MOTYT ObITh €AMHOJUYHBIMU (JIUPEKTOpP, T'eHE-
palbHBIA AUPEKTOP, MPE3UICHT, MpEeCceaAaTellb IPABICHUS U T. 11.) U KOJIJICTHAJIbHbI-
MU (TIpaBiieHHEe, HAOIIOAaTeIbHBIA WM TOMCUYUTEIILCKUM COBET, 00IIee coOpaHue).
Komnernanpabie opranbl 00s3aTEIBHO CO3MAIOTCS B KOPIIOPATHBHBIX FOPUIMYECKHIX
JUIaX, IIOCTPOCHHBIX HAa HavaJlaX WICHCTBA (TOBAPHUIIECTBAX M OOIIECTBAX, KOOIepa-
THUBaX, OOIIECTBEHHBIX OPTaHMU3AIUAX, ACCOMMAINAX U CO03ax). BricmmM opranom
3JIeCh BCET/Ia ABJSIETCS 00111ee COOpaHre X y4aCTHUKOB.

JlesTenbHOCTh FOPUANYECKOTO JIMIA MPEKpaIaeTcss MOCPEICTBOM €ro peopra-
HU3AIWK WK JTUKBUIANNW. Peopranu3aius I0puanIecKoro JIMa OCYIEeCTBISETCS B
Takux (popmax, Kak:

1) cnusiHue HECKOJIBKUX IOPUANYECKUX JIUI] B OJTHO;

2) NpUCOETUHEHHUE OJHOTO WIIU HECKOJIBKHUX IOPUIUUYECKUX JIUIL K IPYTOMY;

3) pa3aesneHue IPUIUYECKOTO JUIa Ha HECKOJIBKO CaMOCTOSITEIbHBIX Opra-
HU3AL1M;

4) BhIJIETICHUE U3 COCTaBa IOPUIMYECKOTO JUIa (HE MPEKPAIIAIOIIEeTo IPU 3TOM
CBOCH JIESITEIbHOCTH) OJTHOTO WJIM HECKOJIBKUX HOBBIX IOPUINYECKUX JIUII,

5) mnpeoOpa3oBaHuE HOPUAUYECKOTO JHIAa W3 OJHOM OpraHU3alMOHHO-
npaBoBoil popMel B apyryto (1. 1 ct. 57 'K PO).

Peopranmzarust rOpUIAYECKOTO JIWIA BCET/Ia BJICUYET BOSHUKHOBECHHE TPABO-
nmpeeMcTBa (ake He Oyaydu CBS3aHHOW C MPEKPAIICHUEM €To JIeATECILHOCTH B CITy-
yae BBIJICTICHUS). B 3TOM ee NMpHHIHMMNHAIBHOE OTIWYHME OT JUKBUIAINH HOpUIAYC-
CKOTO JIUIIA.

Peopranmuzaiiysi 10pUuaIu4YeCcKOro JMia Mo OO0IIeMy MpaBWIy MPOBOJUTCS UM
T0OPOBOJIBHO, IO PEHICHUIO €T0 YUpeauTeNel TM00 YIOJTHOMOYEHHOTO Ha TO yUpeIu-
TETbHBIMU JJOKYMEHTAMH €0 OpraHa, Harpumep o0Iero coOpaHus ero y4acTHUKOB.

B ciyuasix, npsiMo npeaycMOTPEHHBIX 3aKOHOM, peopraHu3aius B ¢popme pas-
JIETICHUS] ¥ BBIJICJICHUSI MOYKET OCYIIECTBIATHCS MPUHYAUTENBHO, TI0 PEIICHUIO KOM-
METEHTHOTO TOCYIapCTBEHHOT'O OpraHa WK Cya.

Tak, B COOTBETCTBUM C 3aKOHOM IOPUIUYECKHE JIUIIA, 3aHUMAIOIIUE IOMUHU-
pyroIiee IMojJoKeHWe Ha KaKOM-TMOO TOBApHOM pBIHKE, B CIIydae HEOTHOKPATHOTO
HapylieH!us TpeOOBaHWN AHTHUMOHOIOJBHOTO 3aKOHOAATEIbCTBA MOTYT OBITH IOJ-
BEPrHYTHI IPUHYIUTEILHOMY PA3ACIICHUIO WU BBIICICHUIO U3 UX COCTaBa CaMOCTO-
SATEILHBIX OpTraHu3aIui.

HHTepec mpeacTaBiseT pemeHre Bonpoca 00 akTax, KOTOPBIMH 0()OopMITICTCS
peopranusanus PUINIECKOro JUlla B TPAXKIAHCKOM 3aKOHOAATEIbCTBE POCCUUCKOM
®enepanuu u apyrux ctpad CHI'.

! Anexcee A.A. IIpoGieMbl 1 0COGEHHOCTH BBEJICHUS MHCTHTYTA HECOCTOSTENBHOCTH (GaHKpPOT-
cTBa) (puznyeckux jul B Poccun // UmymecTBeHHble oTHoIIeHus: B Poccuiickoit @enepanuu. 2016.
Ne 4. C. 75-82.
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Tonbko nepenarounbiii akT | Ctatbu 58, 59 'K PO

[lepenarounsiii akT u pas- | Crateu 93, 94 I'paxxnanckoro xoxaekca Keipreizckoil Pec-
JIEJIUTEIBHBIA OaTaHc myOJIMKHU

Crarbu 50, 51 I'paxxmanckoro konekca PecnyOnuku Y30e-
KUCTaH

Crarpu 59, 60 I'paxxmanckoro kojaekca Pecryonuku Ta-
JOKHKUCTAH

Crarbu 56, 57 I'paxxnanckoro kojekca AzepOaiiKaHCKOM
PecniyOnuku

JInkBUIAUMA IOPUIAMYECKOr0 JIMIA MPEICTaBIsIeT cO00H Crocod mpekpare-
HUSl €r0 JESTEIBHOCTH MPH OTCYTCTBUU MPEEMCTBA B €ro IMpaBax M O0S3aHHOCTSX
(m. 1 ct. 61 TK PD).

JIMKBUIAIS MOKET OCYIIECTBIATHCS JTOOPOBOJBHO, MO PEIICHUIO YUpeIuTe-
e 6o yHOoJTHOMOYEHHOTO Ha TO OpTaHa IOPUINYECKOTO JTUIA, B YaCTHOCTH TI0 HC-
TEYEHUU CPOKA WM C IOCTHKEHUEM LieJieH, JUIsl KOTOPBIX OHO CO3JaBajoch (HaIpH-
Mep, TUPEKIHS CTPOSIIEToCs NPEANpUATUS IPEKPALLAET CBOIO AESITEIBbHOCTD MOCIIE
CIIaui TOTOBOTO 00BEKTA B IKCILIyaTaIuio) .

Bo3moxHa ¥ npuHynuTeNnbHAs JIMKBUAALUSA B COOTBETCTBUM C CYAEOHBIM pe-
menueM (1. 2 ct. 61 'K POD).

IOpuanyeckoe U0 JIUKBUIAMPYETCS MO PELICHHUIO Cy/Aa:

1) mo ucKy rocyAapCcTBEHHOr0 OpraHa Wi OpraHa MECTHOT'O CaMOYIIPaBJICHUS,
KOTOPBIM TIPaBO Ha MpenbsBICHUE TPEOOBAaHUS O JIMKBUAALWN IOPUAMYECKOTO JIAIA
MPEI0CTABICHO 3aKOHOM, B ClIydae MPU3HAHUS TOCYAapCTBEHHOW pEerucTpaIiy I0pu-
JUYECKOT0 JINIA HEACHCTBUTEIHHOM, B TOM YHCJIE B CBSI3U C JAOMYIIEHHBIMU TIPU €T0
CO3aHMUU TPYObIMH HapYIICHUSMH 3aKOHA, €CJIM 3TH HAPYIIECHUS HOCAT HEYCTPaHU-
MBIN XapaKTep;

2) 1Mo UCKY rOCYAapCTBEHHOTO OpTaHa WM OpraHa MECTHOTO CaMOYIIPaBJICHHUS,
KOTOPBIM IPaBO Ha MpeIbsABICHUE TPEOOBAaHUS O JIMKBUIALUU IOPUIUYECKOTO JIMIA
IPEIOCTABICHO 3aKOHOM, B CJIy4ae OCYIIECTBICHUS IOPUIUUYECKUM JIMLOM JIEATENb-
HOCTH 0€3 Ha/JIeXKAaIIero pa3penieHus (JTMIEH3UN) MO0 IPU OTCYTCTBUU O0S3aTENb-
HOTO YJICHCTBA B CAMOPETYJIUPYEMON OpraHu3aluy Uil HEOOXOAMMOrO B CHIIY 3aKO-
Ha CBHUJIETENBCTBA O JIOMYCKE K OMPECIIEHHOMY BUIY paOOT, BEIIAHHOTO CAMOpETy-
JMPYEMOU OpraHU3alMEN;

3) o MCKy rocy1apCTBEHHOTO OpraHa WK OpraHa MECTHOTO CaMOYIPaBIICHUS,
KOTOPBIM TIPaBO Ha MpEIbsABICHUE TPEOOBAaHUS O JTUKBHUIAIMU IOPUINYECKOTO JIUIA
MIPEIOCTABICHO 3aKOHOM, B CIIy4ae OCYIIECTBICHUS IOPUIUYCCKUM JIUIIOM JIESATEIb-
HOCTH, 3allpelIeHHON 3aKOHOM, 1100 ¢ HapymenueM Koncrurynuu Poccuiickoii de-
Jepanuu, TM00 ¢ APYTMMU HEOTHOKPATHBIMHU WJIM TPYyOBIMU HapyIICHUSMHU 3aKOHA
WJIA WHBIX TIPABOBBIX aKTOB;

! Tpaxnanckoe mpaso (O6mas 4acTs): yueGHO-MeToauueckoe mocodue / M.M. Crapocenbliepa,
C.B. Teruunun, T.C. Konecosa. — benropon: benropoackuii ropuanueckuid uHCTUTYT MBI Poccun
nmvenu U. /1. Ilyrununa, 2020. — 71 c.
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4) 1o UCKy rocyJapCTBEHHOI'O OpraHa WM OpraHa MECTHOTO CaMOyIpaBJeHUS,
KOTOPBIM MPaBO Ha MPeIbsBICHUE TPEOOBAHMS O JTUKBUAALMKU IOPUAMYECKOTO JIMIA
MPEIOCTABICHO 3aKOHOM, B CIy4ae CUCTEMATUYECKOI0 OCYIIECTBICHHUS OOIIECTBEH-
HOI opraHu3zaiuei, 00IeCTBEHHbIM JIBIXKEHHEM, OJJarOTBOPUTENILHBIM U UHBIM (POH-
JIOM, PEJIMTUO3HOM OpraHu3aluen JeaTeIbHOCTH, IPOTUBOPEYAIE YCTaBHBIM LIEJISIM
TaKuX OpraHu3alui;

5) mo ucky yupenutens (y4yacTHUKA) IOPUAMYECKOTO JIMIA B CIy4yae HEBO3-
MOYHOCTH JOCTHKEHUS LIEJIEH, pau KOTOPBIX OHO CO3/1aHO, B TOM YMCIIE B CIIydYae,
€CIM OCYLIECTBIICHHE NEATENBHOCTH HOPUAUYECKOrO JIMLA CTAaHOBUTCS HEBO3MOXK-
HBIM WJIM CYIIECTBEHHO 3aTPYAHSETCS;

6) B MHBIX CIy4asx, IPEIyCMOTPEHHBIX 3aKOHOM.

JIukBUOAIMs IOPUANUECKOTO JIMLA MPEJCTABIAECT COO0N AOCTATOYHO JJTUTEINb-
HYIO IPOLIETYPY, OCHOBHOE COAECPKAHUE KOTOPOU CBOAUTCA K BBISIBJICHUIO U YIOBJIE-
TBOPEHUIO UMEIOIUXCS Y KPEAUTOPOB TPEOOBAHU.

[Ipu 3TOM IOpUAMYECKOE JHUIO MPOAOIKAET CBOIO JAESATENBHOCTH (10 MOMEHTa
UCKJIIOYEHMSI €T0 U3 TOCYAAPCTBEHHOTO PEECTPa).

[ToaToMy Kak HMEIOIIMECS, TaK U BO3MOKHBIE KOHTPAreHTHI JOJKHBI OBITH
OCBEIOMJICHBI, IPEYIIPEKICHBI O TOM, YTO JaHHOE FOPUANYECKOE JIUI0 HAXOIUTCS B
Ipolecce JIMKBUJALMU U OCYLIECTBIISIET PacdeTbl CO CBOMMHU KPEIUTOPAMH, UMeEs
petenue (Wiu Oyay4ur 00A3aHHBIM) TIPEKPATUTD CBOIO JIESTENLHOCTD ' .

OnpeneneHHBIMU OCOOCHHOCTSIMU XapaKTEpU3yeTCs MOAX0] 3aKOHOAATENS K
OINPENIENICHNUIO BUIOB IOPUINYECKUX JHI] (B YACTHOCTHU, OPraHU3ALIMOHHO-IPABOBBIX
dbopM KoMMepueckux opranuszanuii) B Poccuiickoil denepannu U Ipyrux cTpaHax
CHI'.

I'paxxkmanckuit  komekc Poccwmit- | Moryr co3maBatbCs B OpPraHU3al[MOHHO-IIPABOBBIX
ckoit denepanyu (4acTh nepsasi) | popmMax XO3AKWCTBEHHBIX TOBAPUIIECTB (TIOJHBIX U
o1 30.11.1994 Ne 51-@3 (r1. 4) KOMMAaHJUTHBIX) U OOILIECTB (C OrpaHUYEHHOH OT-
BETCTBEHHOCTBIO U aKI[MOHEPHBIX (B TOM UHCIIE IMYO-
JUYHBIX aKIMOHEPHBIX)), KpecThIHCKUX ((epmep-
CKHMX) XO3SWCTB, XO35MCTBEHHBIX MAPTHEPCTB, MPO-
W3BOJICTBEHHBIX KOOIEPATUBOB, TOCY/IApCTBEHHBIX U
MYHUIMIIAJIbHBIX YHUTAPHBIX NPEINPUATUN

['paxmanckuii konekc PecryOnu- | FOpunnueckoe nuio, sBISIIOIIEECS] KOMMEpPUYECKOH
K1 Y30eKkucTaH (4acTh NepBasi) OT | OpraHu3alueii, MoxeT ObITh CO3JaHO B (opMe XO-
01.03.1997 (ct. 40, 60-64)° 3SIICTBEHHOTO TOBAapHUIECTBA (ITOJIHOTO M KOMMAaH-
JUTHOTO) U oOiiecTBa (C OrpaHUYEHHOM OTBET-
CTBEHHOCTb, C JIONOJHUTEIHHOW OTBETCTBEHHOCTHIO,
aKLMOHEPHOE), TMPOU3BOACTBEHHOTO KOOINEpaTHBa,
YHUTApHOTO MPEANPHUITHS, U B HHON (popme, mpemdy-
CMOTPEHHOM 3aKOHOIaTEIbHBIMU aKTaMHU

! TOxma S1.A. T'paxmanckoe nmpaBo: yueOHoe mocobue. — 5-e usza. — Mocksa: UHOPA-M, 2020. —
404 c.

2 I'paxnanckuil kojgekc Pecry6nuku Yi6ekucrtan (vacth mepsas) oT 01.03.1997 (¢ mocn. usm. u
no11.) [ DnekTpoHHBIH pecypce]. — Pexxum noctyma: https://lex.uz/docs/111181
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['paxknanckuii konexc A3sepOaii- | Kommepueckue ropuanueckue Juila MOTYT CO3/a-
mokaHcko PecnyOnuku  (yTBep- | BaThCsi B CHEAYIOIIUX OpPraHU3allMOHHO-IIPABOBBIX
XKIeH 3akoHOM AszepOailkaH- | popMax: XO3SUCTBEHHBIX TOBAPHUIIECTBAX (IOJHBIX
ckoii PecniyOnuku oT 28 nexaOpsi | © KOMMaHJIUTHBIX), XO3IMCTBEHHBIX OOIIecTBaxX (C
1999 roma Ne 779-1Q) (ct. 64 u | OTpaHMYCHHOW OTBETCTBEHHOCTBIO U C JOTIOJHHU-
109)! TEIbHON OTBETCTBEHHOCTHIO, aKIMOHEPHBIX OOIIIe-
cTBaX (OTKPBITBHIX U 3aKPBITHIX)), KOOIIEpAaTUBAX

Hapsiny ¢ ¢dusndeckumMu 1 I0pUIMYECKUMH JIMIIAMHU YYaCTHUKaMHU OTHOLICHUH,
PEryJIupyeMbIX IPaKIaHCKUM MPABOM, SIBIISIIOTCSI TOCYJIAPCTBO U APYrUe MyOIHMYHO-
paBOBbIE 0Opa30BaHUSI.

I'K P® (c1. 124 T'K P®) Ha3biBaeT Kak Cy0beKTOB IPaKIAHCKHUX MPAaBO-
OTHOIIICHUIA:

— Poccuiickas ®enepanus (rocyaapcTBo);

— cyonekToB Poccuiickoit @enepanuu (pecnyOauku, Kpas, o01acTd, ropoja
(denepaibHOro NOYMHEHUs, aBTOHOMHAsI 00J1acTh, aBBTOHOMHBIE OKpyra (4. 1 cT. 65
Konctutynuu Poccuiickoit @enepanun);

— MyHULUIAJIbHBIE 0oOpa3zoBaHusd. YTO KacaeTcs MyHHLIMNAIBHBIX 0Opa3oBa-
HUl, TO OHU 00JIaAI0T U3BECTHBIMU BJIACTHBIMU MOJHOMOYMSIMH, (PYHKIHUSAMHU I1yO-
JUYHOM BJIacTH, KOTOPBIMU UX HajenseT 3akoH (cT. 132 Koncturynuu Poccuiickoit
®enepaunn). B 3Tol CBS3M TrOCylapCTBEHHbIE M MYyHUIMNAIbHBIE 00pa30BaHUs
OXBAaTBHIBAIOTCS OOIIMM MOHATHEM MTyOJIUYHO-IIPABOBBIX 00pa30BaHUIl.

Onocpedosannoe yuacmue 20cyoapcmaea 6 2paxcoancKom obopome

OnocpenoBaHHOE y4yacTHE rOCYyAapcTBa B 000POTE JOCTUTAETCSI ITyTEM BCTYII-
JIEHUsI B HETO CO3JIJaHHBIX OCYIapCTBOM IOPUINYECKUX JIUL, IPUOOPETAIOIINX TPaBa
Y OCYILIECTBIISAIOINX 00sI3aHHOCTH ISl ce0sl, a He AJid rocynapcTBa. Uepes HUX rocy-
JApCTBO OMOCPETOBAHHO (MM KOCBEHHO) YYaCTBYET B IPakIaHCKOM 000pOTE.

JleficTByroniee 3aKOHOAATENBCTBO 3AKPEIUIAET NPUHLMIT pPa3lesIbHOM OTBET-
CTBEHHOCTH yUPEIUTENs U CO3JJaHHOr0 UM ropuandeckoro ymia (m. 3 ct. 56 'K PD).
["ocynapcTBO MpoAOIHKAET OCTABAaTHCS COOCTBEHHUKOM MMYILIECTBA, HA 0a3e KOTOpO-
r0 ONEPUPYIOT CO3JaHHBIE UM FOPHUINYECKUE JTULIA.

HenocpeacreeHHoe y4yacTue rocyaapcrsa BO BHYTPEHHEM IPaKAaHCKOM
odopoTe

HenocpeacTBenHoe yyacThe rocyJapcTBa BO BHYTPEHHEM IpakJaHCKOM 000-
pOTE OCYIIECTBISAETCS IyTEM BCTYIUIEHHUS B 000pOT OpPraHOB roCyAapCTBEHHON Bia-
CTH, KOTOpBIE IEHCTBYIOT KaK MPEACTABUTENIN FOCYapCTBa.

[Ipu 3TOM BO3MOXKHO, YTO TOCYAApCTBO OyAET MPEenCTaBICHO OpraHOM, KOTO-
pBIi ABIISIETCSI OJHOBPEMEHHO M IOpUIMYECKUM JUIoM. Ho rimaBHOe, 4TO 3TOT opras
JNEUCTBYET OT MMEHHU rocyJapcTBa B Ipejesax KOMIETEHIIMH, YCTAHOBICHHOW aKTa-
MU, ONPEAEISIOUUMU CTaTyC 3TUX opranos (n.u. 1 u 2 cr. 125 'K PO).

! I'paxnanckuii kofexe Asepbaiimxanckoil Pecrybmuku (yrBepkaeH 3akoHOM A3zepOaiimkaHcKoil
Pecny6onuku ot 28 nmekabps 1999 r. Ne 779-1Q) [DnexTtponHslii pecypc]. — Pexxum nocryma:
https://continent-online.com/Document/
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Bomnpocs! Aji1 CaMOKOHTPOJISA

1. KTo oTHOCHUTCS K CyOBEeKTaM I'paskIaHCKOTO MpaBa?

2. HazoBuTe BUJIbI TpakIaHCKOM J1€eCIIOCOOHOCTH.

3. Uto siBAsieTCS OCHOBaHUEM MPU3HAHUS JIUIIA OTPAHUYEHHO J€ECIIOCOOHBIM U
KaKOB MOPSJIOK MPU3HAHUS €70 TAKOBBIM?

4. Yto Takoe IPUANIYECKOE JTUIO?

5. B kakoif MOMEHT BO3HHMKAET NMPaBOCIIOCOOHOCTh IOPUANUECKOTO JInuiia?

6. B xakux gopmax rocyaapcTBo y4yBCTBYET B I'PaXKJAHCKUX MPaBOOTHO-
IICHUSIX ?

7. B uem 3akimtouaroTcsi 0COOCHHOCTH OTPAaHUYEHUS TIOJHOM JEeCIOCOOHOCTH
rpakJaHuHa B TPAXIAHCKOM 3aKoHOJaTenbcTBe cTpan CHI™?

8. B dem 3akioyaroTcs paziinuvs B MOAXOJaX K ONPENEICHUI0 OpPraHU3allM-
OHHO-TIPABOBBIX (HOPM KOMMEPUECKUX HOPUAMYECKUX JHUI[ MO 3aKOHOJATEIbCTBY
Poccuiickoit @enepanuu u crpan CHI™?
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PA3JEJI 3. OB BEKTbI 'PAXKAAHCKOI'O ITIPABA

O0BeKTHI TPakIAHCKOT0 MpaBa — 3TO T¢ BEIIM WM HEMaTepHuaibHble Ojara,
110 MOBOAY KOTOPBIX BO3HUKAIOT MTPaBOOTHOIIEHUs. HanpuMep, 3eMenbHbI y4acToOK,
HaXOJISIIUICS B COOCTBEHHOCTH YeJIOBEKa, KOTOPHIM OH IOJIB3yeTcs, Oy/eT 00bek-
TOM a0COJIOTHBIX MPABOOTHOUIEHUMN, MTOCKOJIBKY a0COMIOTHO BCE OCTaJbHBIE JIUIA HE
UMEIOT TIPABO TOJIH30BATHCS MM, COBEPIIATh C HUM KaKWe-HUOYIb ACUCTBUSA. A eciu
JIMILO PEIIWIO YY4aCTOK MPOJAaBaTh, TO 3€MENIbHBIM YYAaCTOK CTAHET I MPOAABLA U
MOKyIaresis 00bEKTOM OTHOCUTENIBHBIX MPABOOTHOMIEHUN, TOCKOJIBKY OTHOCUTEIBHO
JAHHOTO y4JacTKa OyeT 3aKII0YaThCS JOTOBOP KYTLTH-TIPOIAXKH.

[TonsiTe 00bEKTOB Tpaxkaanckoro npasa gaetcs B ¢T. 128 I'K P®. CornacHo
yKa3aHHON CTaTbe K OOBEKTaM Tpa)KJTaHCKUX IIpaB OTHOCSTCA BeEIIU (BKJIOYas
HaJIMYHBIC JICHBI'M W JIOKYMEHTapHBIC IICHHbIE OyMaru), HHO€ HUMYIIECTBO, B TOM
qucje UMYIIECTBEHHBIC MpaBa (BKJIOUYas OC3HAIMYHBIC JICHEXKHBIC CpelCTBa, 0e3-
JTOKYMEHTapHbIC IICHHbIE OymMaru, uGpoBHIe MpaBa); pe3yJbTaThl pa0OT M OKa3aHUE
YCIIyT; OXpaHseMbI€ PE3YyJIbTAThl MHTEIICKTYAJIbHON JIESTEIbHOCTH U NPUPABHEH-
HbIe K HUM CPEACTBa MHAUBHAYIN3ANU (MHTEIIEKTyalbHass COOCTBEHHOCTh); He-
MaTtepuaibHbIe OJara.

B rpaxnanckux konekcax crpan CHI' Takxke comepkaTcsi OTACIbHBIE CTAThH,
npeaycMaTpUBalOIIUe epedeHb 00bEKTOB IPakIaHCKOIO MpaBa.

['paxxnanckuii koaekc PecmyOnu- | 1) OObekTaMu TpakKIaHCKUX TIpPaB MOTYT OBITh
ki TaKUKUCTaH (4acTh MepBasi) | MUMYIIECTBEHHbIC U JIMUHbIE HEUMYIIIECTBEHHbIE OJia-
ot 30.06.1999 Ne 802 (ct. 140)! ra v IpaBa;

2) K UMYILIECTBEHHbIM OjaraM M IpaBaM (MMyIIe-
CTBY) OTHOCSTCS: a) BEIIH; 0) JIEHbIH, B TOM YHCIIC
WHOCTpaHHAsl BAJIOTA; B) IIeHHbIe Oymaru; r) pabo-
ThI; J1) YCIyry; €) uHpopMalus; k) AeUcTBUs; 3) pe-
3yJIbTaThl TBOPYECKOW HWHTEIJICKTYAIbHON Jesi-
TEeNbHOCTH; M) (PUpMEHHBIE HAMMEHOBAHUS; K) TO-
BapHbIE€ 3HAKU W WHBIE CPEJCTBA WHAUBHAYyaIU3a-
MU U3JEeUs; J1) UMYLIECTBEHHbIE IpaBa U JIpyroe
MMYUIECTBO;

3) K TMYHBIM HEUMYIIECTBEHHBIM OJlaraM W mpaBaM
OTHOCATCS: a) KU3HbB; 0) 370POBbE; B) JOCTOMHCTBO
JUYHOCTH; T) YECTh; 1) A00poe UMsl; €) aenoBas pe-
MyTalus; k) HEMPUKOCHOBEHHOCTh YAaCTHOM KU3HM;
3) IMYHasl U ceMelHas TailHa; M) MpaBa Ha UMS; K)
MpaBO Ha aBTOPCTBO; JI) MPaBO Ha HEMPUKOCHOBEH-
HOCTh MPOM3BEICHUS — U APYyrue HeMaTepuaabHbIE
Osara ¥ rpasa

! I'pasxnanckuit kogexe Pecny6nuxu Tamkukuctad (dacts nepsasi) ot 30.06.1999 Ne 802 (c moce-
OYIOUIMMHA W3MEHEHMSIMH U JONOJHEHUsMH) [DJeKTpoHHbIM pecypc]. — Pexum nocryma:
http://ncz.tj/content/
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['paxxnanckuii koaexe PecrmyGmu-
K1 Y30eKHucTaH (4acTh mepBas) oT
01.03.1997 (cr. 81)!

K oO0bekTaM rpaiIaHCKUX MPaB OTHOCSTCS BEIIH, B
TOM YHCJIC JCHBI'M U IICHHBbIC OyMaru, Ipyrue mnpej-
METBI, UMYIIIECTBO, BKJIIOYAas UMYIIECCTBEHHBIC Ipa-
Ba, pabOTBl M YCIYTH, W300PETCHUS, TMPOMBIIILICH-
HbIE 00pa3Ilbl, POU3BEACHUS HAYKH, JHTEPATypPHI,
WCKYCCTBAa M WHBIC PE3YJbTATHl WHTEIUICKTYaTbHOU
NESITEIIBHOCTH, a TaKXKe JIMYHbIC HEMMYIIECTBEHHBIC
npaBa W JPyrue MaTepualbHbICe U HEMaTCPHUAIbHBIC
Omnara

I'paxxmanckuit koumekc KoIprsiz-
ckoii PecrmyOnuku (4acTh mepBasi)
ot 08.065.1996 Ne 15 (ct. 22)?

K oObekTamM TpaKJaHCKHX IIpaB OTHOCSATCS BEIIH,
BKJIIOYAsl JIEHBIH U IICHHBIE Oymarw, BHPTYyajbHBIC
aKTHUBBI, HHOC HMYIIECTBO, B TOM YHCIIC HMYIIC-
CTBCHHBIC TIpaBa; pabOTBI M YCIYTH, OXpPaHICMbIC
nH(pOpManus, pe3yabTaThl MHTCIUICKTYaIbHOM Jes-
TEJILHOCTH U IIPUPABHEHHBIC K HUM CPEICTBA WH/IU-
BUyalu3aluK (MHTEJUIEKTYyalbHasi COOCTBEHHOCTH ),
a TakKe JIPyrue MaTepualbHbIC U HeMaTepUaIbHBIC
Omnara

I'paxxnanckuii kojmekc AsepOaii-
JoKkaHckon PecryOmmkum  (yTBep-
kaeH 3akoHoM AsepOaiimkaH-
ckori PecniyOnmuku ot 28 nexabps
1999 roga Ne 779-1Q) (cr. 4)°

OObexkTaMu TIpa)JTaHCKUX MPABOOTHOIIEHUH MOTYT
OBITh MaTepHajgbHBIC WJIM HeMaTepHalbHbIe Oiara,
UMEIONINEe WMYIIECTBEHHYI0 WM HEUMYIIECTBEH-
HYI0O CTOMMOCTb, HE BBIBEIACHHBIC 3aKOHOJATEIb-
CTBOM M3 IpakJIaHCKOro 000poTa

Kaxxapiit u3 3TuX 00BEKTOB UMEET CBOU OCOOCHHOCTH, KOTOPBIE HYXIAIOTCS B
pPaccMOTPEHUH.

Bemu. fIBistoTCsl caMbIM pacpOCTPaHEHHBIM OOBEKTOM IPaskJaHCKOTO Ipa-
Ba. Bemu — 3T0 00BEKTH MaTepHabHOTO MHpa, KOTOpbIE Hac OKpyxaroT. JlroOas
BElIb MPHU OMNPEICIIEHHBIX YCIOBUAX MOXKET CTaThb OOBEKTOM Ipa)KAaHCKOTO MpaBa.
Bems MOXKHO oAapuTh, caTh B apeHAY, IpoAaTh. Belpio MOKHO MOIb30BaThCS.

Baxneiiias xapakTepucThKa Belieil — ux o00opoTocrnocobHocTh. O60poTO-
criocoOHOCTH Berlel 3akperuieHa B ¢T. 129 'K P®. B ganHoit ctathe mpou3BOIUTCS
JIeJIEHWE BCEX OOBEKTOB TIpa)xJaHCKUX IPaB Ha MOJHOCTHIO OOOPOTOCIOCOOHBIC
(cBOOOIHBIE B OOpaIlleHNH), OTPAHUYEHHO 000POTOCIIOCOOHBIE U U3BATHIE U3 000-
poTa. AOCOJIFOTHOE OOJBIIMHCTBO OOBEKTOB I'Pa)KJaHCKOrO IMpaBa ABJISAETCS IMOJ-
HOCTbIO 000pPOTOCTIOCOOHBIMH, TO €CTh CBOOOJHO, 0€3 KaKUX-ITM0O0 OrpaHUYEHUN
y4acTBYIOT B 000pOTe.

! I'paxnanckuit komekc Pecriybnuku Y36ekucran (dacts mepsasi) ot 01.03.1997 (c moci. usM. u
no1.) [ DnekTpoHHBIH pecypce]. — Pexxum noctyma: https://lex.uz/docs/111181

2 I'paxnanckuii kogeke Kuipreisckoii Pecry6mnuku (dacth nepsasi) ot 08.06.1996 Ne 15 (¢ moc.
U3M. U JOM.) [DnekTpoHHbI pecypc]|. — Pexum moctyma: http://cbd.minjust.gov.kg/act/view/ru-
ru/4?cl=ru-ru

3 TpakmaHckuii Kojeke Asepbaiimxanckoit Pecrybmuku (yTBepskieH 3akoHOM Asep6aiiikaHCKOH
Pecny6onmuku ot 28.12.1999 Ne 779-1Q) [Dnextponnslii pecypc]. — Pexum mocryma:
https://continent-online.com/Document/?doc
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OrpanuyeHHble B 000p0oTe OOBEKTHI TPAKTAHCKUX TPAB BCETIa MPsSMO 000-
3Ha4YeHbI B peiepanbHbIX 3akoHax. Hanpumep, B @enepanbHom 3akone «O06 obopote
3eMellb CENbCKOXO03AMCTBEHHOr0 Ha3HadeHus» (cT. 3)! ycranapnmeaercs 3amper muis
WHOCTPAHHBIX TPAXXJaH HA BJIAJCHUE 3EMJIEH CEJIbCKOXO35MCTBEHHOIO HA3HAYCHUS
Ha mpaBe coOcTBeHHOCTU. Ee MOXHO Tosbko OpaTh B apeHay. COOTBETCTBEHHO, 3€-
MEJIbHBIE YYaCTKU CEIbCKOXO035MCTBEHHOTO Ha3HAUeHUsI OyAyT UMETh OTpaHUYCHUS B
000pOTOCIIOCOOHOCTH B OTHOIIIEHUH HHOCTPAHHBIX JIMII.

N3barbie 13 00opoTa Beuw npsiMmo o003HAUYeHBI B 3akoHe. Kak mpaBuiio, 3To
BEIIIM, KOTOPBIE MPEICTABISAIOT COOONM OMAacCHOCTh JJISI OKPYXaIIMMX (HAPKOTHUKH)
WIM UMEIT 0COOYI0 EHHOCTh (JKMBOTHBIE, 3aHeceHHbIe B KpacHyro kuury Poccuii-
ckoit denepanun).

'K P® BrimensieT eme HECKOJBKO KIacCH(UKAIMKA BEIIeH, KOTOPhIe WMEIOT
00JbIII0E 3HAUYEHHUE, TOCKOJIbKY YCTAaHABIMBAIOT OCOOEHHOCTH UX 000pOTa.

Bemn, B coorBercTBUH cO cT. 130 I'K PD, nenadarcs Ha IBHKMMbIE M HeJIBH-
skuMble. J[aHHas XapakTepUCTHUKA BEIEH BEChbMa Ba)KHA, MMOCKOJIbKY MEPEXO0 MpaBa
CcOOCTBEHHOCTH Ha HEJBI)KHMbBIC BEIU IMOJJICKUT 00S3aTEIHHOM TOCyAapCTBEHHOM
peructpauuu. To ecTh Jaxe €Cliy JIMIO KyIUJIO KBAPTUPY, MOJHOCTHIO 3aILIaTUIIO €€
CTOMMOCTb, OHO HE MOJy4YaeT MnmpaBa COOCTBEHHOCTU Ha ATy KBApTUPY, ITOKa HE 3ape-
THUCTPUPYET CHENKY IO KyIule-npoaaxe B denepalibHON Ciiyk0€ rocyJapCTBEHHOM
perucTpanuu, Kajactpa u kaprorpapumu.

Jns onpenenenus Bemu B KadecTtBe HeapmxkuMmon ['K PO ucmonwsidyer nBa
KpUTEPUS:

— BEIIb JIOJDKHA OBITH TSCHO CBS3aHAa C 3EMIICH;

— WJIA 3aKOH OMNPEAENSAET 3TY BEIIb B KAYE€CTBE HEJABUKUMOM.

Crnenyer oTMETHTb, 4TO B KauecTBe HeABWKUMBIX 'K PD (cT. 130) onpenens-
€T MOPCKHE U BO3IYIIHBIC Cy/a, YKa3bIBasi HA TO, YTO 3aKOHAMU K HEJABUKUMBIM MO-
I'YT OTHOCUTBHCS U IPYTHE BELIU.

Te Bemu, KOTOpbIE 3aKOHOM HE OTHECEHBI K HEJABUKUMBIM, SIBIIIFOTCS JIBHKH-
MBIMH BEIIaMHU.

Baxxnoe 3HaueHue i rpakIaHCKOro 000poTa UMEET JIeJICHUE BEIIeH Ha WH-
AMBUIYAJBHO-ONpPede/IeHHbIe W ONpeaejiseMble POAOBbLIMU NpPU3HAKaAMH. [[aH-
Hasl XapaKTEPUCTHKA BEIIEeH Ba)kKHA, MOCKOJIbKY UCKH 00 MCTPeOOBAHUM MMYIIECTBA
13 4yxoro HezakoHHoro BiageHus (ct. 301 'K P®) MoxHO npeabsBIAsSTh TOJIBKO B
OTHOIIICHUU UHIUBUIYaTbHO-ONPEICIICHHBIX BEIICH.

NunuBuayanbHO-oONpeesieHHas Belllb 00J1alaeT TaKUMU TPU3HAKaMH, KOTO-
phle TIO3BOJISIIOT €€ BBIACIUTh U3 MACChl MOJOOHBIX Belie. Tak, y MaliuH UMEIOTCs
VIN-HOMEpa, KOTOpble HAOMBAIOTCS HA JIBUTaTENb, HOMEpa Ky30Ba. OHU OTpaXkaroTCs
B JIOKyMEHTaX Ha MAIlIMHY W TTO3BOJISIIOT HAWTHU XO3IMHA MAIIIMHBI B CITy4ae €€ yroHa.

PonoBbie Belu XapakTepU3yIOTCS TMpU3HAKaAMU, OOIIMMM JUIs BCEX BeIlei
JAHHOTO POJia: BECOM, YMCJIOM U Mepoil. Hanpumep, ABa makera MOJIOKa, OJJUH METP

! denepansublii 3ak0H 0T 24.07.2002 Ne 101-®3 (pex. ot 14.07.2022) «O6 060poTe 3eMeNb Cellb-
CKOXO3sIICTBEHHOTO Ha3zHaueHus» // CoOpanue 3akoHomarenscTBa Poccuiickoit denepanuu. 2002.
Ne 30. Cr. 3018.
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TKaHH, KIIorpaMm caxapa. OHU HE UMEIOT MPU3HAKOB, KOTOPHIC TTO3BOIHIINA OBl BbI-
JEUTh TaHHYIO0 KOHKPETHYIO Belllei U3 IPYrux Beuleil moJoOHOoro poja.

Crnenyromas kinaccudukaius Beuieil — nmorpediasieMble U HenmoTpeodJisieMble.
[ToTpebasieMble BelUd B pe3yJibTaTe OJHOKPATHOTO MCIOJb30BaHUS MOJHOCTBIO Te-
PSAIOT CBOIO HaTypalibHYIO GopMy (MPOAYKTHI MUTAHUS, TOILIMBO). HenmoTpeOsiemble
BEIIY MPU UX UCIOJIb30BAaHUU HE TEPSIIOT CBOMX CBOMCTB M MOTYT HCIIOJIb30BATHCS B
TE€YEHUE JJIUTEILHOTO BPEMEHH, N3HAIIIMBAICh MEJIEHHO U TIocTeneHHo. [Ipeamerom
HEKOTOPBIX JOTOBOPOB, HAlPUMEP apeH/bl, MOTYT OBITh TOJIEKO HEMOTpEOsieMbIC
BEILY, MIOCKOJBKY MO YCIOBUAM JOTOBOpAa COOCTBEHHUKY JOJDKHA OBITh BO3BpAlllEHA
Ta )K€ camasi BEllb.

Cr. 133 'K P® ycranaBnuBaer, 4To BeUld ObIBAIOT AeJIMMbIe M HeleJIuMbIe.
Bemrp, paszaen KoTopoil B HaType HEBO3MOXKEH 0€3 M3MEHEHUS €€ XO3SIIICTBEHHOTO
Ha3HAYEHUs, ABJISIETCS HeAeIuMou. Ecin ke Belllb MOXKHO pa3/ieuTh Ha YaCTH U IIPH
ATOM OHa HE YTPATUT CBOUX CBOMCTB, TO BEUIb SIBJISIETCS JETUMOM.

Tak, Hampumep, KWJIOTpaMM caxapa MOXHO pa3[eluTh Ha JIBE YaCTH MO
MOJIKWJIO, U TIPU 3TOM caxap He€ MOTEPSiET CBOEro BKyca. A BOT, HAllPUMEpP, MAIUHY
Ha YaCTH pa3JIeUTh HENb35, TOCKOJIbKY MOCIIE 3TOT0 OHA MIEPECTaHET paboTaTh.

B kauecTBe pa3HOBUIHOCTH HENIEIMMBIX BEIIEH MOKHO PacCMaTpPUBATH CJIOMK-
Hble Bemu (ct. 134 'K PO). K HUM OTHOCSITCSI BEIlIU, KOTOPBIE COCTOSIT U3 HECKOJIb-
KHX IPEIMETOB, COCTABIIAIONIMX €IMHOE LEJI0€, MPEAIOJIararllee HCI0Ib30BaHNue
UX 1o oluieMy HazHaueHuto. Hampumep, MeOeNbHBIN TapHUTYpP, WK COOpaHHE CO-
YUHEHU 0IHOTO aBTopa. [1o o0memMy npaBuity ClI0KHBIE BEIIH JI€TUTh HEIb3s U OHU
JOJKHBI YY4aCTBOBATh B 000POTE KaK €JUHOE 1I€JI0€, ECIH IOTOBOPOM HE MPETYCMOT-
PEHO HHOE.

HNHoraa B rpak1aHCKUX MPABOOTHOIICHUSIX BEIU ACIAT HAa IVIABHYIO Belllb U
NPUHANAJIEKHOCTb. [[pUHAIIEKHOCTh NpeIHa3HAYaeTCsd HUCKIIOYUTEIBHO s 00-
CIIy’KUBaHUSI IPYTON — TJIaBHOM BelH (KJII0Y OT 3aMKa, CMBIUOK OT CKPHIIKH, QyTIIsIp
utst oukoB). [lo o6meMy npaBuity IPUHAAIEKHOCTD CIEAYeT Cyab0e TJIaBHOUW Belu
IIPU COBEPIIICHUU C HEU CJENOK, XOTS JOTOBOPOM MOTYT OBITh OTOBOPEHBI U JIPYTHE
YCJIOBUS MIEpEayul BEIIH.

Crnemyer OTMETHUTB, YTO MO/ BEIIAMH B TPAXKJIAHCKOM IPABE MOHUMAIOTCS JIIO-
Oble OOBEKTHI TPAXKIAHCKOTO MHPA, B TOM YHCJIE U T€, KOTOPbIE MOTYT BHJIOU3ME-
HATbCS 0e3 ydacTusi yenoBeka. K Takum BellaM OTHOCSTCS PAacTeHUSI U JKUBOTHBIE.
B nporuecce cBoero opraHM4ecKoro pa3BUTHsI OHU MPUHOCAT MJIOABI (Ypoxkal Tmiie-
HUIIBI, TEJIEHOK OT KOPOBHI).

Hpyrue (HeXHUBBIE) BEIIU B pe3yJbTaTe MX MCIOJIB30BAHHUS MOTYT MPOU3BO-
JIUTH Jpyrue Bely (CTaHOK MPOU3BOJUT JAeTanu). Takue NpOu3BEJCHHBIE BEIIU
Ha3bIBAIOT MPOAYKIHUel. Takke Takue BElM yYacTBYIOT B I'PaKJaHCKOM 00OpOTE, B
pe3ysbTaTe 4ero MOryT NPUHOCUTH CBOEMY XO3SIMHY A0XOMA. Tak, Harmpumep, MOXXHO
claTh KBapTUPY B apeHy WIH IPOJATh €€, MOIy4duB npu 3toM 1oxof. Cr. 136 'K PO
YCTaHABJIMBAET, YTO BCE IMOCTYIUICHUS, MOJYYEHHBIE B PE3YyJbTAaTe€ HMCIOJIb30BAHMS
BEIIIM, BKJIIOYAIONIUE TUIOJBI, TOXOAbl U MPOIYKIUIO, MPUHAJJIEKAT, €CIIM UHOE HE
MPEAYCMOTPEHO 3aKOHOM HWJIM JIOTOBOPOM, JIMIlY, UCHOJIB3YIOIIEMY BEIIlb HA 3aKOH-
HOM ocHOBaHuH (cT. 136 I'K PO).
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OTnenbHBIM OOBEKTOM TPAXKTAHCKUX TIPAaB BBHICTYMAIOT MPeINPUATHSA KaK
uMylecTBeHHble KoMILIeKchI (CT. 132 T'K PO). IIpennpusarue kak UMyIIeCTBEHHBIH
KOMIUICKC SIBJISIETCS. CAMOCTOSTEIbHBIM, OCOOBIM OOBEKTOM TPa)KJAAHCKOIO MpaBa U
MPEJICTAaBISET COOOM MMYILECTBEHHBIN KOMIUIEKC, MCIOJIb3YEMBIM ISl OCYIIEeCTBIIe-
HUS TIPEANPUHAMATEIBLCKON AEATENBHOCTU. B €ro coctaB BXOAST BCE COCTABIISIIOLINE,
HEO0OXOUMBIE I BeJeHUs OW3Heca: 3/IaHus, CTAHKU, MaTepUabl IJIsl U3rOTOBJICHUS
MPOJYKLINH, TOTOBass Npoaykuusa. Hapsay ¢ Bemamu B COCTaB MPENIPUATUS BXOISAT
npaBa TpeOOBaHUS U JIOJITH, KOTOPBIE YUCIIATCS 332 MPEANPUIATUEM, JOTOBOPHI, 3aKIIO-
YEHHBIC C TPEINPUITACM, ITpaBa Ha 0003HAUCHWS, HHIUBUYaTU3UPYIONINE TPEATPH-
SATHE MO0 €ro MPOAYKIINIO, paboThI M yCcIayru (GUpMEHHOE HAaUMEHOBAHKE, TOBAPHBIN
3HAK, 3HAKU OOCITYKMBaHMUSI), & TAKXKE APYTUe UCKITIOUUTEIbHBIC MPaBa.

Jenbru. JIeHbIH SIBISIOTCS BEChMa CIeNU(PUIeCKUM 00BEKTOM TpakIaHCKUX
npaBooTHOIIEHUH. C OJTHOM CTOPOHBI, UX MOXHO PacCMaTPUBATh KaK UHIAUBUIyallb-
HO OIpEJCJICHHbIE BEIU, KaKJas U3 KOTOPBIX 00JIalaeT CBOUM HHJHUBHUIYaIbHBIM
uAeHTUUKAIIMOHHBIM HOMepOoM. C JIpyroil CTOPOHBI, TTOCKOJIBKY HOMEpa KYIIOp B
IpaXKJaHCKOM 00OpOTE CIEIHAIBHO HE 3alMCBhIBAIOTCSA M HE OTPAXKAIOTCA, TO JACHBIU
B IPaXX/IaHCKOM O0OpOTE yYacTBYIOT KakK BEIH, ONpe/eICHHbIC POJOBBIMU MPU3HA-
kamu. MIx ocoboe 3HaueHue 3aKI0YaeTcsi B TOM, YTO JIEHBI'H BBICTYMAIOT B TPaXaaH-
CKOM 000pOT€ B KayeCTBE UMYIIECTBEHHOTO SKBUBAJIEHTa U MOTYT OBITh HCIIOJIB30-
BaHbI B KAYECTBE YHUBEPCAIBLHOTO CPEACTBA oratel [17, c. 88].

Cornacho ct. 140 I'K P® pyOns sBisgercs cpenctBoM miarexa. [lo odmemy
npaBWIy Bce IiaTexu B Poccuu MOJKHBI OCYHIECTBIATHCS B pyOssix. Mcnosnb3oBa-
HHE WHOCTPAHHOM BaJIOTHI JJIsI MPOU3BOACTBA PACUETOB BO3MOXHO TOJIBKO B Cllyda-
X, IPEAYCMOTPEHHBIX 3aKOHOAATEIHLCTBOM O BaJFOTHOM PETYJIUPOBAHUMU.

OYHKIIMOHUPOBAHUE PhIHKA HU OJHOM M3 CTPaH HEBO3MOKHO O€3 IEHHBIX Oy-
Mar, KOTOpbI€ SIBIISIFOTCS 00sI3aTENIbHBIM aTPUOYTOM Pa3BUTHIX SKOHOMHUK. LleHHBbIE
oymaru (ct. 128 'K PO) sBisitorcst 0co00# pa3HOBUIHOCTHIO BEIIEH.

[lepBbIMU 1IEHHBIMU OymMaramu MPHUHSATO CUUTATHh JOJTOBBIC PACIIHUCKH, KOTO-
pBI€ CTaM MepeaaBaThes (MPOAaBaTHCS) KPEIUTOPAMH JPYTUM JUIAM, B PE3yJbTaTe
Yero JOJKHUK OT/IAaBal 3aHIATYI0 CYMMY HE KPEIUTOPY, a APYroMy JIUILY, Y KOTOPOTO
Ha pykax Obl1a pacrucka. [lepBbie 10ATOBbIE PACIIMCKH MOTYYUIN XOXKICHHUE YKE B
VI-V BB. 10 H.3. [lepBoe ynomunanue Bekcens otHocuTcsa K XII B. B To Bpemst Bek-
cenb (0T HeM. wechsel — «0OMeH, MeHay) ObLJI CHHOHMOM JIOJITOBOM PAacHUCKH, T.€.
IpeacTaBIsT cCOOOM JOKYMEHT, MOCPEICTBOM KOTOPOTro 0(hOPMIISIICS KPEIUT.

[lepro0M BO3HUKHOBEHHUS IIEHHBIX OymMar B COBPEMEHHOM MOHUMAaHUU MPHU-
Hato cuutath X VII-XVIII BB. VX nosBieHue ObIJI0 CBA3aHO C pa3BUTHEM MOPEXO/I-
cTBa. YacTo y Kymiia He XBaTajo JeHer, YTOObl CHAPSIUTh LIEJIbId KOpadib, WM OH
HE XOTeJl PUCKOBAaTh BCEM CBOUM HMYIIECTBOM, OTIPABIISISI KOpabdJib B JOBOJIBHO
puckoBaHHOe T1aBaHue. [loaTomy Kymer coOupan JeHbru AJIsl 3arpy3Ku U OTIPaBKU
KopabJis ¢ APYTrHUX JHI, MPEAOCTABIISSI 3TUM JIUI[AaM TIPABO HA YacTh MMYIIECTBA KO-
pabiis B ciiydyae ero BO3BpalleHus. DTU Oymard, yJOCTOBEPSIOIINE MPaBO HA YacTb
UMYIIECTBa, TMOJIYYWIN Ha3BaHue akmuu. Cumraercs, 4yTo mepBbiIMU ObUTH OCT-
Nunckas m Becr-MHackass akimuoHEpHbIE KOMIIAaHUM [ OJUTaHIWM, 3aHUMaBIIUECS
TOPTOBJIEN C KOJOHUSIMH.
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[TockonbKy LIEHHBIE OyMarud COCTaB/SJIMCh M3HAYAJIbHO HCKIIOUUTEIBHO B
NUCbMEHHON (hopMe, OHU MONTY4YWIM Ha3BaHME LieHHble Oymaru. [lo Mepe pa3Butus
U(POBBIX TEXHOJOTHMH HEOOXOAUMOCTh B TOM, YTOOBI Kaxkias 1I€HHas Oymara cy-
HIeCTBOBajJa B MUCbMEHHOU (popMme B BUJE JOKYMEHTa, oTnana. Bece Ooubliiee Kou-
YEeCTBO LIEHHBIX OyMar CyIEeCTBYET TOJbKO B 3JIEKTPOHHOM Bujie. Hanpumep, akuuu
y)K€ JTaBHO MPEKPATWSIM CBOE XOXKJICHHE B OyMaKHOM BHJIe U OQOPMISIOTCS TIpH
HE0OXOJMMOCTH B BHJIE BBIMKMCOK U3 peecTpa aKIMOHEPOB, KOTOPHINA BEAETCS B DJICK-
TpoHHOM BHJie. Takue OymMaru noJy4yuiIn HAMMEHOBAHHE «0€310KyMEHTapHBICY.

Cratbsa 142 I'K P® naer noHaTHe JOKYMEHTAPHOH LEHHOU OyMaru. 3To J0-
KYMEHTBI, COOTBETCTBYIOIIME YCTAHOBJICHHBIM 3aKOHOM TPEOOBAHUSAM U YJIOCTOBE-
psitolIre 00s13aTENbCTBEHHBIE U UHBIE MTPaBa, OCYIIECTBICHNUE WM Mepeiada KOTOPhIX
BO3MOYKHBI TOJIBKO NP NMPEABSIBICHUU TaKUX JOKYMEHTOB. B 3Toil e crarbe 3a-
KPEIUIEHO TOHSTHE 0e3J0KYMEHTAPHOI LeHHOo Oymaru. JTo 00g3aTeIbCTBEHHBIE
Y MHBIE IIPaBa, KOTOPHIE 3aKPEIUICHBl B PELICHUU O BBIITYCKE WM MHOM aKTe JIMIA,
BBIIYCTUBUIETO II€HHbIE OyMaru B COOTBETCTBUHU C TpeOOBaHMUSAMM 3aKOHA, U OCY-
IIECTBJICHUE U epeiada KOTOPBIX BO3MOXKHBI TOJIBKO € COOJIIOJJICHUEM IPAaBUJI yueTa
3TUX IpaB B cooTBeTcTBUU HOpMamu ['K PO.

B ct1. 143 'K P® 3akperuieHo feiaeHre BeexX IEHHBIX Oymar Ha MpeabsSBUTENb-
CKHUe (Ha MpeIbsBUTENS ), OPACPHbIE U UMEHHBIE.

IIpenbABUTENBCKOI SBISETCS TOKyMEHTapHas LIeHHas Oymara B KOTOPOH ee
BJIAJEJNICl] HE yKa3aH, MO3TOMY MCIOJHEHUs MO 3TOM Oymare MOXeT MoTpeOoBaTh
11000€ JINIOo, Y KOTOPOTO B JAHHBII MOMEHT 3Ta OyMara HaXOJUTCSl BO BJIaJICHHH.

OpnaepHoii siBisIeTCS JOKyMEHTapHas LeHHas Oymara, B KOTOpOM ee BiaJelier
yKa3aH, HO 3TO JIMIIO HE TOJIBKO CaMO BIIPABE OCYLIECTBUTH 3TO NPABO, HO U HA3HA-
YUTh CBOMM PACHOPSKEHUEM, WM MPUKA30M («OPAEPOM») IPYroe ynpaBOMOYEHHOE
muio. OgHako 000 U3 BIaJebIeB OPACPHOM IIEHHOM OyMaru, OCyIieCcTBUBIINI ee
nepenavy, CTaHOBUTCS OTBETCTBEHHBIM IEpe/ yNPaBOMOYEHHBbM IO Oymare JUIIOM
HE TOJBKO 3a CYIIECTBOBAaHUE (TO €CTh JIEHCTBUTENBHOCTH) MpaBa, HO U 3a €ro ocy-
miectBiaeHue (a63. 1 m. 3 ct. 146 'K P®). Otu nuia HecyT comuaapHyo OTBETCTBEH-
HOCTh Tiepena jaepxkatenem Oymaru. [lepenaya mpaB 1mo opaepHOM IeHHON Oymare
OCYILIECTBIISIETCS IIyTEM COBEpILEHUSI HEMOCPEACTBEHHO HA Hell (Ha ee 0bopote) re-
pelaToOuHON HaANKMCH — MHAOCCAMEHTAa (OT UTAIbSHCKOro ciioBa in dosso — «Ha
CIiiHe», «Ha obopore»). Ilpm HE0OXOAUMOCTH COBEpIICHHUS MHOXKECTBA TaKHX
HaJNUCEN JOMYCKAeTCs MNPUIIOKEHHE K IEHHOM OyMmare crenuaibHOro JIOIMOJIHH-
TEJILHOTO JINCTA, MPEAHA3HAYEHHOTO UCKIOYUTENBHO ISl YKA3aHHBIX LIEJIEH.

B nMeHHoI1 1IeHHON Oymare mpsMO yKa3bIBaeTCsl €€ Biajiesiel], KOTOPbId Mo-
JKET COBEpILIATh ACHCTBUS C AAaHHOW Oymaroi TOJBKO JMYHO WM MepeJaBaTh MpaBo
COBEPILIEHUS PA3IUYHbIX ACUCTBUI ¢ OymMaroi o J10BepEeHHOCTH.

Eme onHa pacnpocTpaHeHHast KilacCUu(PUKalus LEHHbIX OyMar — 3TO JeJeHHUe
UX Ha A0JIeBbIe, 10JT0BbI¢ U MPONU3BOJAHbIC.

JloneBbie 1IeHHBbIE OyMaru yJ0CTOBEPSIOT MPaBO MX BiaJeiblla HA OO UMY-
niecTBa KOMIaHuu. Tak, akIIMOHEpP MMEET MPaBO HAa 4acThb MMYLIECTBA KOMIIAHMH,
KOTOpOE€ B HAType HE BBIACICHO. Peanu3oBaTh JTaHHOE MPaBO MOKHO TOJIBKO MU
JUKBUJAIUH aKIIMOHEPHOTO 0OIIECTBa.
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JlonroBeie 1IeHHBIC OyMaru 1o CyTu (GUKCHPYIOT TOTOBOP 3aiiMa. OHU yI0CTO-
BEPSIOT, YTO JIUIO, BBITYCTUBIIEE 3Ty OyMary (3MUTEHT), IOJDKHO B OIpPEIETIECHHBIM
CPOK MepenaTh JepKaTeiato Oymaru, BBHIIIATUTH OMNPEEICHHYIO CYMMY WJIU Tepe-
JaTh KaKOe-TO UMYIIECTBO. Tak, oOnuramnus y10CTOBEPSIET, YTO €€ Biajeliel] MOXKET
MOJIYYUTh CTOMMOCTH OOJIUTAIIMM M MPOLEHTHI 32 MOJIb30BAaHUE JICHEKHBIMU CPEJI-
CTBaMHU B CPOK, YKa3aHHBIN B OOJIUTAIUU.

[IpousBoaHbBIC IIEHHBIE OyMaru MOsSBUJIMCh HA PbIHKE CPABHUTEIHLHO HEJIaBHO.
DTO UHCTPYMEHTHI HHBECTHPOBAHHUSI, KOTOPBIE IAIOT MPaBO (MM 00S3bIBAIOT) KYMHUTh
(unmu mpoaath) 0a30BBIM AKTUB HA OTOBOPEHHBIX YCIOBHUSX. B 3TOT Kimacc BXomAar
¢rrouepcol, GopBapAbl, ONIMOHBI IMUTEHTA U T.A. Hampumep, ¢pprouepc 3To eHHas
Oymara, KoTopas 1aeT IpaBo B OyayIieM, B CPOK, YCTAaHOBJICHHBIN B IaHHOI Oymare,
KyIUTh OMpENEJICHHbIN TOBap, Hampumep HedTh, no ¢ukcupoBaHHoU 1eHe. [Ipu
TOM HEBaXXHO, CKOJIbKO OyJIeT B TOT MOMEHT CTOUTHh He(Th, MOCKOJBKY II€HAa Ha
He(dTh 3aMKCUpPOBaHA NP MOKYIIKE IIEHHOM Oymaru.

Buabl neHHbIX Oymar

Haubonee pacipocTpaHeHHBIM BHJIOM LIEHHBIX Oymar B HAcCTOSIIEE BPEMs SB-
JSIFOTCSL aKLUU.

AKyua nipencTapiseT co00il HEeHHYI0 OyMary, yI0CTOBEPSIOLIYIO ITPABO aKIH-
OHEpa Ha NOJYYEHUE YacCTH MPHUObUIM aKLUHMOHEPHOro oOIecTBa (IUBUACHIA), Ha
ydacTUE B YIPABJIEHUU aKIMOHEPHBIM OOLIECTBOM M Ha 4YacTb MMYIIECTBA aKIIHMO-
HEPHOTO O0IIIECTBA MPHU €ro JIMKBUIALIUH.

AKIMM MOTYT OBITh UIMEHHBIE U Ha TPEIbSIBUTEIIS.

Taxxe akIy MOTYT ObITh 00BIKHOBEHHBbIE U MPHUBUJIETHPOBAHHBIE.

OObIKHOBEHHAs1 aKIUs JAaeT MPABO €€ BJIAJIENbIy y4aCTBOBAThH B YIIPABICHUU
aKIIMOHEPHBIM OOIIECTBOM ITyTEM T'OJIOCOBAHUS 33 MPUHITHE TEX WM MHBIX PEIIeHUHN
Ha coOpaHuM akMOHEpoB. [Ipu 3TOM ciemyeT 3aMeTUTh, YTO JIMIO TOJOCYET aKIIUs-
MU, TO €CTb IIPH MOJICYETE TOJIOCOB HA COOPaHUM OJHA aKLHsI paBHA OJHOMY TOJIOCY.
Taxxe 0OBIKHOBEHHAs aKIUsl JIaeT MPaBO €€ BJIAJIENbIy Ha MOJyYeHUE AUBHUJICHIOB,
TO €CTh YaCTU MPUOBLIU, KOTOpas 00pa3oBajiach Mo pe3yjbTaraM TeKyiero (GpuHan-
coBoro roja. Pazmep IUMBHIEHIOB 3aBHCUT OT TOTO, CKOJBKO MPUOBLIN MOJTYYHIIO
npeanpusTie B 0T4eTHOM roay. Eciu npubbuin 3a ros paboThl NpeAnpusTUs He Obl-
70 (Bcs mpuObUTH YIIIa HA BBHIIUIATY 3apaO0THOM IJIaThl, HA PEMOHT CTaporo 00opy-
JIOBaHUS U 3aKyNKy HOBOTO W T.H.), TO TUBUICHMBI MO aKIMU HE BBILIAYMBAIOTCA.
Taxxe cregyeT OTMETUTh, YTO BBIIJIATa AUBHJICHIOB IO OOBIKHOBEHHBIM AKIIHSIM —
9TO TPaBO, a HE OOSI3AHHOCTH AKIIMOHEPHOTO obIecTBa. To ecTh naxke MpH HATHMYUH
NpUOBUTM TUBUICHIBI MOTYT HE HAYHMCIISITHCS, & MPUOBLTH HATIPABIIATHCS HA WHBIC IIEITH.

IIpuBUIerHpOBaHHbIE AKIMM HE YYaCTBYIOT B YNPAaBICHUH AKIIMOHEPHBIM
00IIIeCTBOM, TIOCKOJIBKY MX BIJIJIENICI] HE MOXKET TOJI0COBATh 3TUMH aKIUsIMHU Ha 00-
IeM COOpaHUM aKIMOHEPOB, 32 UCKIIFOUEHNEM T'OJIOCOBAHUS 1O BOIIPOCAM O peopra-
HU3alMU WIKA JUKBUJAIMKN O0IIecTBa. 3aTO 3TH aKIMM UMEIOT (PUKCUPOBAHHBINA J10-
XO/Jl, KOTOPBIN BHITUIAYMBACTCS Bia€bIy aKIIMM BHE 3aBUCUMOCTH OT TOTO, OblLiIa JIH
y aKIIMOHEPHOTO 00IIIecTBa MPUOBLIH MO pe3ybTaTaM PaboThl WK €€ He ObLIIO.
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Pasmep muBUIEHIOB yCTaHABIMBAETCS B YCTaBE OOIIECTBA B TBEPAOU JEHEXK-
HOM cyMMe WJIM B MPOIEHTaX K CTOMMOCTH MPUBUJIETMPOBAHHBIX akiuil (cT. 32 De-
nepanbHOro 3akoHa «O0 aKIMOHEPHBIX 00LIeCTBax»)!.

OO0Jsmmranms — 3To 1IeHHast Oymara, yJ0CTOBepsIoIIas OTHOLIECHHUS 3aiiMa MEXK-
Iy UX JepkareneM (KpeAUTOPOM) U JHUIIOM, BBITYCTHUBIIUM OOJUTAINIO (JIOHKHU-
koM). B cootBercTBuM co cT. 816 'K PD obnuranueit mpusHaercs 1eHHas Oymara,
YIOCTOBEPSIONIAsl MPABO €€ JIep)KaTelisd Ha MOJyYeHUe OT JIMIIA, BBITYCTUBIIETO 00-
JIUTAIUIO, B MPEIyCMOTPEHHBIN CPOK €€ HOMUHAIBHON CTOMMOCTH WJIM UHOTO UMY-
IIIECTBEHHOTO PKBUBAJICHTA, a TAK)Ke (PMKCHUPOBAHHOTO MPOIICHTA I MHOTO UMYIIIE-
CTBEHHOTO TIpaBa.

B otnuuue oT akiuu, KOTOpbIE HE UMEIOT CPOKa JICUCTBUS U CYIIECTBYIOT MTOKA
CYILIECTBYET aKIIMOHEPHOE OOIIECTBO, OOJIMIrallud UMEIOT CPOK JEUCTBHUSA, KOTOPBIMA
YKa3bIBA€TCSI IMUTEHTOM (JIUIIOM, BBIMTYCTUBIIUM JaHHYIO OyMary) mpHu UX BBIITYCKE
Ha 3TUX obOnuranusx. Bo Bpemsi cpoka AeiCTBUS OOJUTallud €€ MOKHO IPOJIaBaTh.
[To ucredenun cpoka ACHCTBUSA OOJIMTalliU €€ MOXKHO «IIOTacUTh», TO €CTh oOpa-
TUTHCA K JIMILy, BBITyCTHBIIEMY Oymary. JlaHHoe yuiio o0s3aHO OylieT BBITUIATUTH
CTOMMOCTb OOJIMTAINH, YKa3aHHYIO HAa CaMOM OOJUTallNK, a TAKXKE MTPOIICHTHI TTO HEM.

OO6nuramnuu ASSITCSA Ha UMeHHble U NPedbsasumenbCcKue.

Bropas knaccudukainusa obnuraiuii, uMeronas CylneCTBeHHOE 3HaUYeHUe, 3TO
JIeJICHUE WX Ha TOCYIapCTBEHHbIEC U YaCTHBIC. BOJIBIIMHCTBO OONUTaluii BBITYCKAeT-
Csl TOCYJJapCTBOM, OJHAKO BBIITYCKAaTh UX MOTYT M YacTHbIE kommnanuu. OJHAKO Ta-
KM€ YacCTHBIE 00JIMTrallui UMEIOT 00Jiee BRICOKUN PUCK UX HEMOTalleHUs, TOITOMY UX
BBIITYCK YaCTO COMPOBOXKIAETCA 3aJI0TOM UMYIIIECTBA, KOTOPOE CIIYXKUT rapaHTOM TO-
ro, YTo 00JMranuu OyAyT MOTalIeHbl BOBPEMS.

AKIIUA U OOJUTAIMU SIBJISIOTCS CaMbIMHM PACIpPOCTPAHEHHBIMU IIEHHBIMU OY-
Maramu. OcTanbHbIe LIEHHbIE OyMaru Mojay4yuid Topa3lo MEHbLIEE PACIPOCTPAHCHHE
7100 B CHITY CBOEH crieliM(pUKU, TUOO0 B CHUITY TOTO, YTO B HUX OTIIAJIa UJTU TTOCTETEeH-
HO OTHAJaeT HEOOXOAMMOCTh B PE3yJIbTaTe€ Pa3BUTHS TPAKIAHCKUX MPABOOTHOIIIE-
HUM ¥ pacIpOCTPAHEHUSI HOBBIX TEXHOJIOTUH.

Tak, K TOCTENEHHO OTMUPAIOIIUM MOXKHO OTHECTH TaKue IIEHHbIE Oymaru, Kak
BEKCEJIb U YEK.

Bekcesib ObUT OJTHOM M3 CaMbIX MEPBBIX IEHHBIX OyMmar ¥ MOJYyYUIT ITUPOKOE
pacnpoctpanenue B VII-XIX Bekax. Bekcenb — 310 1ieHHas Oymara, yJ0CTOBEPSIIO-
mjasi JIOroBOp 3aiiMa MEXIy KpeIUTOPOM U JODKHUKOM. E€ OCHOBHOE OT/IMYME OT
O0JIMTaliy 3aKJIF0YAEeTCsl B TOM, YTO OOJUTAIlMU BBITYCKAIOTCS KPYITHBIMU MApTUIMU,
a BEKCEeJIb — ATO €MHUYHBIN IOKYMEHT, KOTOPBIA COCTaBISETCS B €JUHCTBEHHOM JK-
3eMILIIpE JIMLIOM, KOTOPOE 3aHMMAET JICHEKHbIE cpeicTBA. B Hacrosiiee BpeMs Bek-
cesb yTpaunBaeT cBoe 3HaueHue. CornacHo Hopmam DenepanbHoro 3akona «O me-
PEBOAHOM M MPOCTOM BEKCEJIE» BEKCENb COCTABISETCS TOJbKO Ha OyMa>KHOM HOCH-

! denepanbblit 3akoH 0T 26.12.1995 Ne 208-®d3 (pex. ot 07.10.2022) «O6 aKIHOHEPHBIX 0OIIE-
ctBax» // Cobpanue 3akoHonarenscTBa Poccuiickoit deneparuu. 1996. Ne 1. Cr. 1.
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tene!. Tlpu 3TOM mNpaBuiia COCTAaBJIEHHS BEKCENs 3aKpelvieHbl B I10CTaHOBJIEHUM
[IUK u CHK CCCP or 7 aBrycra 1937 r. Ne 104/13412.

B nacTosiiiee Bpemsi BEKcelb 3aMEHUIIN KPEJIUTHBIE IOTOBOPHI ¢ OaHKaMu, J10-
TOBOPHI 3aiiMa MEXAYy IpakJaHaMu, JOTOBOPHI IlecCUU (YCTYIKU J0JIra), KOTOPhIE
MO3BOJIAIOT MIEPEAABATH JIOJT IPYTHUM JIMIAM ISl B3bICKAHUS U T.]I.

Eme omauM 1oKyMeHTOM, IUPOKO nmpuMeHsieMbIM B XIX—-XX Bekax, HO B KO-
TOPOM OTHaJIa HEOOXOUMOCTh C MOSIBJICHUEM ITUDPOBBIX TEXHOJIOTHUM, SIBIISIETCS YEK.
B cootBerctBuu co ct. 877 'K P® uekom npuszHaercs lieHHas Oymara, cojepxanias
HUYEM HE OOYCIIOBJIEHHOE PACHOPSIKEHUE YeKoJaTelsl OaHKy MPOM3BECTH ILIATEX
YKa3aHHOW B HEM CYMMBbI YEKOAEPKATEIIO.

Yek MCHOIB30BaICs AL TOTO, YTOOBI HE HOCHTh C COOOW HATUYHBIC JICHBIU.
Yeku MO ObITh IMEHHBIE WIIA HA MPEABSIBUTENS U HCIOJIB30BAUCH MPU pacyeTax
3a TOBaphl WK ycayru. JIUIo, moxy4uBIiee YeK, MOTJIO B JII000€ BpeMsl MOJIYYUTh B
OaHKe CyMMy, yKa3aHHYIO B ueke. [laHHas cymma cHUManach CO CUeTa JIMIA, BhIMH-
caBiero 4ek. OJIHaKO C TMOsBIICHHEM OaHKOB-OHJIAMH, KOT/a JiroObas cyMMa MOKET
ObITH cpa3y IepeBe/icHa Ha CcuUeT Mojydaress, MOTpeOHOCTh B uekax oTnajia. B
HACTOSIIIIEE€ BPEMsI OHU B PACUETHBIX OTHOIICHUSX UCIIOIB3YIOTCA KPaiHE PEIKO.

CymiecTByIOT U Jpyrue pasHOBUAHOCTU IeHHBIX Oymar. Hampumep, xoroca-
Menm — IOKYMEHT, yI0CTOBEPSIOIINN PUHITUE TPy3a K MEPEBO3KE U MO3BOJISIIOIINNA
pacnopspKaTbesl IPy30M, HaXOAAUIUMCS B IIYTH, OCPEACTBOM COBEPUIEHUS CHIEIIOK C
KOHOCAaMEHTOM; cOepezamenvhble cepmuguxkamol, yIOCTOBEPAIONINE CYMMY BKJIaJa,
BHECEHHOI0 B OaHK, M MpaBa BKJIAJUMKA HA MOJYYEHHE MO UCTEYEHUU YCTAaHOBJICH-
HOT'O CpPOKa CYMMBI BKJIaJia U poueHToB 1o Hew (1. 1 ct. 844 'K PD) u apyrue.

OtaenbHbIMU OOBEKTAMU IPAXKIAHCKUX MPaB SBJSIIOTCA UMYLIECTBEHHbIE MPaBa.

Cr. 128 TK P® ycranaBnuBaer, 4To 0OOBEKTaMH TPaKIaHCKUX MpaB SBISETCA
MMYILECTBO, B TOM YHKCJI€ MMYIIECTBEHHBIE MpaBa, HO HUTAE B 3aKOHOJATEILCTBE
ompe/ereHue UMYIIECTBEHHBIX MpaB He 3akperuieHo. Ecnu oOpatuthes k KOpuanye-
CKOM SHUMKIONEANH, TO TaM YKa3bIBAECTCS, UYTO «MMYLIECTBEHHbIE IMPaBa — 3TO
CyObEKTUBHBIE TMpaBa YYACTHHUKOB WMYIIECCTBEHHBIX OTHOIICHUH, CBSI3aHHBIE
C BJIaJICHUEM, MOJIB30BAHUEM U PACHOPSIKEHHEM UMYLIECTBOM, a TAKXKE C MaTepH-
ATbHBIMU (MMYIIECTBEHHBIMHU) TPEOOBAHUSMH, KOTOPHIE BOZHHKAIOT MEXIY y4acT-
HUKaMH TPa)XJTaHCKOro 000poTa MO MOBOJAY pacHpelesieHUs 3TOro UMYIIECTBa U
oOMeHa (ToBapaMu, yCiIyraMu, paboTaMHu, IEHHBIME OyMaraMu, 1€HbraMu H JIp.>

B npaBoBoil JOKTpUHE K UMYIIIECTBEHHBIM MIPaBaM OTHOCST:

e BCIIHbBIC MPaBa;

o 00s3aTENBCTBEHHBIE NIPABA;

e HCKJIIOUUTEIIbHBIC MPABA;

e KOpPHOpAaTHUBHBIE IIPaBa.

! ®epepanbhblif 3ak0H oT 11.03.1997 Ne 48-D3 «O mepeBoHOM U MpocToM Bekceney // Cobpanue
3akoHoaarenbcTBa Poccuiickoit denepanuu. 1997. Ne 11. Cr. 1238,

? Tocranosnenue Llenrpansroro Ucnonnutensnoro Komurera u Cosera Haponusix Komuccapos
CCCP ot 7 aBrycta 1937 r. Ne 104/1341 «O BBeaenuu B neiictBue [lonoxeHuss 0 IepeBOIHOM U
npoctoM Bekceney // Cobpanue 3akoHOB H pacnopsikeHuit Paboue-Kpectesackoro [IpaButenbcTBa
CCCP. 1937. Ne 52. Cr. 221.

3 Tuxomupos M.I0. FOpuanueckas snnukaoneaus. — Mocksa: IOpuadopmientp, 1995. C. 78.
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Bemnble mpaBa — 3TO mOpaBa, CBA3aHHBIE C BIAJECHHUEM, IOJIb30BAaHUEM U
pacniopspkeHreM BemaMu. OHM AensTcsl Ha a0CoI0THbIe W OrpaHU4YeHHbIe. AO-
COJIFOTHOE BEIIIHOE IIPaBO TOJBKO OJHO — IIPABO COOCTBEHHOCTH, IOCKOJIBKY TOJIBKO
3TO MPaBO BKJIOYAET B ceOsl BCe TPU CYOBEKTUBHBIX IIpaBa: BIAJICHHUE, MOJb30Ba-
HUE U pacnopsbkeHue. Bece ocTalibHbIE BEUIHbIE ITpaBa Ha3bIBalOT OTPAHUYEHHBIMH,
IOCKOJIBKY OJTHO WJIM HECKOJIBKO W3 BBIIIETIEPEUUCIEHHBIX IpaB (BJIAJECHUE, M0OJIb-
30BaHME WJIM pacCHOpsLKEHHE) y 00JagaTessi OTpaHUYEHHOTO BEIIHOTO MpaBa OyaeT
orpannueHo. Hanpumep, nuno, ob6naaaroiiee BEIbO Ha TPaBe apeHbl, HE CMOXKET
€10 PacIopsKATHCS.

O0s13aTe/IbCTBEHHBIE [TPAaBA BOZHUKAIOT TaM, IJ1€ MKy JULAMH BOSHUKAET
o0s3atenbcTBO. CT. 307 'K PD naet monaTue o6s3arenscTBa, yKas3biBas, 4To B CH-
Jqy 00s3aTeIbCTBA OJHO JIMIO (JAOHKHHUK) 00s3aHO COBEPIIUTH B MOJB3Y JAPYTrOTO
auua (KpeauTopa) onpeiesieHHOE AEHCTBHE, KaK TO: NepeaaTh UMYILECTBO, BBITOJ-
HUTh paboTy, yIJIaTUTh ACHBIU U T.I. — JIUOO BO3JEPKATHCS OT OMPENEIECHHOTO
NEUCTBUS, a KPEAUTOP UMEET MPaBo TpeOOBaTh OT JOJKHUKA UCIIOJHEHHUS €ro 00s-
3aHHOCTU. O0s3aTeNbCcTBa BO3HUKAIOT:

— €CJIM JIMLA 3aKII0YUIN MEX1y COO0M JO0roBOp,

— W3 IPUYMHEHNUS Bpeaa,

— U3 HEOCHOBATEJIbHOI'0 00oTraleHus (Korja 0JHO JUI0 0€3 3aKOHHBIX OCHO-
BaHUM MOJTYYUIIO UMYLIECTBO APYTOro JULA).

OO0s3aTeNIbCTBEHHBIE IpaBa HA3bIBAIOT TaKXke MpaBaMu TpedoBaHus. Tak,
3aIUIaTUB MPOJABILY JIEHBI'M 3a TOBAp, JIMIO BIIpaBe NOTPEOOBATh OT HETO Mepeaayn
OIIAYEHHOT'0 TOBapa.

KopnopaTuBHbIMHM NpaBaMy HA3bIBAIOT IpaBa, KOTOPbHIE TECHO CBA3AHBI C
OTHOILLECHUSIMUA B IOPUJIMYECKUX Julax. J[aHHbIe MpaBa BO3HUKAIOT HA OCHOBaHUU
0COOBIX IOPUANYECKUX (PAKTOB (ydacTUE B YUPEAUTENHHOM JOTOBOPE, BCTYIJICHUE
B KOOIlEpaTUB, MpuoOpeTeHne mpaBa COOCTBEHHOCTH Ha J0JI10, aKIUU U T.J.), BbI-
pakaroT OTHOLICHUS MEXIY YUpPEIUTEIIMU U IOPUIUUECKUM JIMIIOM JIMOO CBS3aHbI
C YIPABJIECHYECKUMHU OTHOUIEHUSIMU BHYTPU OPTaHU3ALUH.

HckiaounTtenbHble MpaBa — 3TO IpaBa Ha OOBEKTHl HMHTEIIEKTyalbHOU
COOCTBEHHOCTH, KOTOPbIE MOXKHO MEepPeaBaTh IPyTrUM JIULAM.

K 00beKkTaM HMCKIIIOUMTENBHBIX NMPaB OTHOCATCS OOBEKTHI, 3allUIIACMbIEe aB-
TOPCKUM IPaBOM (KapTUHBI, KHUTH, OOBEKTHl apXUTEKTYPHI U T.J.), IATEHTHBIM Ipa-
BOM (M300peTeHHUs], MPOMBIILJIEHHbIE 00pa3lbl U MOJIE3HbIE MOJENHM) U MPAaBOM Ha
CpellCTBa MHJIMBHIyaln3aluu (TOBapHbIE 3HAKU, PUPMEHHBIE HAUMEHOBAHMS U T.JI.).

3nech HEOOXOAUMO TAKXKE OTMETUTh, UTO ABTOPHI MPOU3BENCHUI TOMUMO HC-
KJIFOUUTETBHBIX aBTOPCKUX MPaB, KOTOPbIE MOTYT ObITh MEpPEeAaHbl APYTHM JIMLAM,
00Ja1at0T B OTHOUIEHUU CBOMX MPOU3BEICHUN JTUYHBIMA HEUMYIIECTBEHHBIMU Tpa-
BaMM (TIpaBOM Ha aBTOPCTBO, MIPaBOM Ha HEUCKa)KEHUE MpOu3BeAeHHsS U T.1.). Ilo-
TOMY Pe3yJbTaThl HMHTENLICKTYAJbHOH JeATEJbHOCTH SIBJISAIOTCH CaAMOCTOS-
TeJIbHbIM 00bEKTOM IpaXkJaHCKOTO MpaBa B COOTBETCTBUU cO CT. 128 'K PD.
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OObekTaMu TpaXJaHCKOTO TMpaBa SBISIOTCS  padoTbl M YCJIYIH.
E.A. CyxaHOB yKa3bIBaeT, YTO OObEKTAMH T'PAKJAHCKOTO IpaBa SIBISIOTCA «Mate-
pHAIIbHBIE PE3YILTATH pabOT M ACHCTBHS 110 OKA3aHUIO YCIYI» |,

W3 nanHOrO OmnpeneneHus MOKHO YCTaHOBUTh PAa3HUILY MEXAY paboTaMu U
yciayramu. PaGoThl Bcerja MMEIOT OBEIIECTBICHHBIA Pe3yJbTaT, KOTOPBIN ompeje-
JsIeTCSL yCIOBUSIMU JoroBopa. Hampumep, rapax, NOCTPOEHHBIN MO JOrOBOPY MOJ-
pana. OkazaHue ycCIyr HNOApPa3yMEBAeT BBIMOJHEHUE JIMIOM OIPEAECIEHHBIX IEi-
CTBHI1, KOTOpPbIE HE BCErJla MOTYT IPUBECTH K IUIaHUpyEeMOMY pe3yiabTatry. Tak,
pPENeTUTOp MO AHTIMICKOMY HE MOXET TapaHTHPOBATh TOTO, YTO OOydaeMblil OBJa-
JI€ET B COBEPILIEHCTBE aHIVIMMCKUM SI3bIKOM. W pe3ynbrar ero paboTel HE OyJET BbI-
pakeH MaTepUalbHO, B BUE BEIIH.

Oco0y1o rpynmny OOBEKTOB IpaKIAHCKUX MpaB 00pa3yloT HeMaTepHaJIbHbIE
OJs1ara, 1o KOTOPbIMU MOHUMAIOTCSI HE MMEIOIIME YKOHOMHYECKOTO COJIEpkKaHUS U
HEOT/ENUMbIE OT JIMYHOCTH WX HOCUTEeNell Ojara u cBOOOIbI, MpU3HAHHBIE U
OXpaHsSIEMBbIE ICMCTBYIOIINM 3aKOHOIATEIIbCTBOM.

OcHOBHBIE TTpaBa ¥ CBOOOJIbI YEJIOBEKA YCTaHOBJIEHHI B TiaBe 2 Koncruryuu
Poccuiickoii @enepanun. Hecmotps Ha 10, yTo KoHctutynusa Poccuiickoit denepa-
AU SBJISETCA TOKYMEHTOM IPSIMOTO JEWCTBUS, UCIIOTHEHUE HOPM, YCTAHOBJIEHHBIX
€l, rapaHTUPYETCS APYTMMHU OTPACISAMH IpaBa, B TOM UYHCIE U TPaXAaHCKUM Mpa-
BOM. B rpakgaHckoM mpaBe Takue MpaBa HA3bIBAIOTCA HEMaTepUadbHBIMHU OJlaramu.
K HUM OTHOCAT XKH3HB, 3]I0POBbE, JTOCTOMHCTBO JINYHOCTH, JINYHYIO HENPUKOCHO-
BEHHOCTb, YECTh U JA00pO€ MM, JEIOBYIO PEMyTallio, HEMPUKOCHOBEHHOCTh YacT-
HOM JKU3HU, JINYHYIO U CEMENHYIO TaliHy, MPAaBO CBOOOHOTO NEPEIBHKEHHUS, BBIOOpa
MecTa NpeObIBaHUS U JKUTENbCTBA, ITPAaBO HAa UMs, IPABO aBTOPCTBA U JPYrUe HEMa-
TepualbHble Onara (mpaBa). Ty Ojara HEOTUYK/1a€Mbl OT JIUYHOCTH, HE MOTYT OBITh
OTPaHUYCHBI UJIU TIEpEaHbl IPYTUM JIUIAM.

[Tynkt 2 ct. 150 T'K P® npegycmaTpuBaeT BO3MOXXHOCTb UCIIOJIB30BaHUS TIPU
3alIUTe HeMaTepHalbHBIX Oyar jgroboro cmocoba, HazBanHoro B cr. 12 I'K PO,
a TaKXKe UHBIX CMIOCO00B, ycTaHOBJICHHBIX [ K P® u npyrumu 3akoHamu.

! I'paxnanckoe mpaso: yuebHuK: B 4 T. /oTB. pea. E.A. CyxaHoB. — 2-¢ u3a. — Mocksa: CTaryr,
2019. C. 339.
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Bomnpocs! Aji1 CaMOKOHTPOJISA

Kaxkue BbI 3HaeTe 00bEKTHI TPAKIAHCKUX TTPaB?
JlaiiTe onpejenenue NoHATUS «OOBEKT IPaskIaHCKUX MPaBy.
Kakue knaccuduxanuu Benieil Bbl 3HaeTe?
Kakue Bemu oTHOCATCA K HEABMOKHUMBIM?
JlaiiTe onpeaesieHne NOHATUAM «HHIUBHUIYalbHO-OIIPEAEIICHHBIE BEMIN» U
«Bely, O00JaNalIIue POJOBBIMU IMpH3HAKaMU». B uem 3akirodaercss pasinuue
MEXK]ly HUMU?

6. Urto Takoe MIoJbl, MPOIYKIIHS U T0XObI?

7. OxapakTepu3yuTe NEeHbI'M KaK O0BEKT MPaKIAHCKHUX TIPAB.

8. Kakue menHole Oymarn Bbl 3Haere? YTO Takoe [IOKyMEHTapHbIE U
0€310KyMEeHTapHbI€ LIEHHbIE OyMaru?

9. UYrto Takoe akiua? Kakue BUIBI akIIMK BEI 3HaeTe?

10. Yro Takoe obnuranus: 4eM OTINYArOTCs aKI[UU OT OOIUranuii?

11. OxapakTepusyiite pabOThl M YCIyTH KaK OOBEKThI TPAXKITAHCKUX IIPaB.
B ueM 3akinr04aeTcsi OCHOBHOE OTIMYUE MEXKTY HUMU?

12. Yto B rpakJaHCKOM ITpaBe MOHUMAETCS 10]1 HeMaTepralbHbIMU OaramMu?

13. B 4Wem 3akimodaroTcs pas3ivuvsg B IMOAXOJAX K OINPEACICHUIO IEPEYHS
O0OBEKTOB TPaKJAHCKOIO IpaBa MO 3aKOoHOoJaTenbCcTBY Poccuiickoit denepauuu u
ctpan CHI™?

N =
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PA3/IEJI 4. TPAXKIAHCKO-IIPABOBO JJOTOBOP

I'paxxpancko-mmpaBoBoMy J0roBopy nocesiieHa 27 rinasa 'K PO. B cr. 420 na-
€TCs JIETAIbHO 3aKPEIICHHOE MOHITUE AOTOBOPA.

JI1060i1 rpaXk1aHCKO-IIPABOBOM IOTOBOP — ATO MPEXKIE BCErO COTJIAllIEHUE ABYX
u Oosee U, KOTOPOE HAIMpPABJICHO Ha BOSHUKHOBEHHE, U3MEHEHHE WJIM MpeKparle-
HUE TIPaB U 00S3aHHOCTEN.

CtouT OTMETUTH TOT (HaKT, UTO B HAYKE JACTCSA Pa3IUYHOE MOHATUE TPaKIaH-
CKO-TIPaBOBOTO JIOTOBOPA, 3TO O0YCIaBIMBAECTCS TEM KOHTEKCTOM, B KOTOPOM YIIO-
TpeOJIIEeTCS ATO MOHATHE.

Bo-nepBbIx, rpakaHCKO-IIPABOBOM JOTOBOP CTOMT paccMaTpUBaTh KAaK JIBY-
CTOPOHHIOIO CHIEJIKY. JTO 03HA4YaeT, YTO BCE MOJIOKEHUS O CAEIIKAM IMPUMEHSIOTCS K
JIOTOBOPY, €CJIM MHOE HE NMPEAYCMOTPEHO CaMHMM JIOIrOBOpPOM. MHBIMH cllOBaMu, IO-
HUMaHHE J0T0BOpA KaK CIAEJIKHU BIMSIET HA BHYTPEHHIOIO MEPApXUIO ITPaBOBBIX HOPM
B 'K P® u ux npumeHenue, a o01IMe MONOKEHUS O CACIKAX IPUMEHSIOTCS K JJOr0-
BOPY TOJIBKO B TOM CIIy4ae, €CIM OTCYTCTBYET CIElMaibHas HOPMa B KOHKPETHOM
IpaKJaHCKO-IIPABOBOM JIOTOBODPE.

SIpKUM IIpUMEPOM MPUMEHEHUS NOJJOOHOH IOPUINUECKON TEXHUKU BBICTYIAET
cuTyanus, kacaromasica (opmbl AoroBopa. Eciii 1m0 KOHKPETHOMY TpakIaHCKO-
IPaBOBOMY JIOTOBOPY OTCYTCTBYET HOpMa, ONPEEAIonas, B Kakoi GopMe T0KEH
OBITh 3aKJIIOYEH JIOTOBOpP, TO MpUMeEHAIOTCS obume nojoxenus ['K PO no ¢opme
CHEJIOK.

B 0o6mmx nosoxeHusx no (Gopme CIEIKA YCTAHOBIEHO, B KaKUX CIy4asx J10-
nycThuMma ycTHas (opma CIesKH, a Korja — NMcbMeHHasd (popma, npu Kakux o0OCTos-
TeNbCTBAX TpeOyeTcsi 00s3aTebHOE HOTApUAJIbHOE YAOCTOBEPEHHUE CIENKH, a B Ka-
KHX Cllydasix — o0s3aTesbHasi TOCyJapCTBEHHAs PErUCTPALUs CICIIKH.

Taxum 006pa3oM, MBI MOXKEM OTMETUTh, YTO cepa MPaBOBOTO PEryIMPOBAHUS
JIOTOBOPHBIX 00s3aTeNbCTB HE orpaHuduBaetcs npuMenenueM Il wactu ['K PD, u B
CBSI3U C TE€M, YTO JIOTOBOP — 3TO CJIeKa, MpuMeHstoTcs obmue nonoxeHuss ['K PO
oOmeit yactu u kK hopme I0roBopa, U K CyObeKTam, U K BOIIPOCAM, PETYIUPYIOIIUM
MHO>KECTBEHHOCTb JIMI] B JIOTOBOPE, U K BONPOCAM HCIIOJIHEHHUS JOTOBOPA, IPU3HA-
HUS JJOTOBOPA HEJIEHCTBUTEIbHBIM.

[Tonumas 1OroBOp Kak CIAEIKY, HEOOXOAMMO TaK)Ke€ OTMETUTh, YTO HE Ka)kaas
caenka 310 1oroBop. IloHsTHE «caenka» mupe MOHATUS T10r0BOpa, CYIIECTBYIOT OA-
HOCTOPOHHHE CJIEJIKH, KOTOPbIE HE OTHOCSTCS K jaoroBopaM. JIroOoil rpaxmaHcko-
IIPaBOBOM JIOrOBOP MPEANOJaraeT HalpaBJI€HHOE COBMECTHOE BOJIEU3bSIBJICHUE CTO-
POH Ha 00IIyI0, €TUHYIO 11Eb.

Bo-BTOpBIX, rpa’KAaHCKO-TIPABOBON JIOTOBOP MOHUMAETCS Kak 00s3aTeNbCTBO,
TO €CTh IPAXKJAHCKOE MPABOOTHOILIEHUE, BOZHUKAIOIEE MEKIY KPEAUTOPOM U AOJIK-
HUKOM. Kpenutop — 3TO JMII0, KOTOPOE UMEET UMYIIECTBEHHOE MPaBO TPEOOBAHMUSL.
JIOMKHUK — 3TO JIUI0, 00A3aHHOE HCIOJIHUTh HEKOTOPBIH 00BEM HMMYIIECTBEHHBIX
00s13aHHOCTEH, HampuMep MPOU3BECTH Tepefadyy HMMYILECTBA, BBITOJHUTH padoTy,
OKa3aTh YCIyry W T.1. VIHbIMH CJIOBaMHM, JIOJDKEH COBEPLIMTH OIPEIEIICHHbIE IEH-
CTBHS, IMEIOIINE UMYLIECTBEHHYIO OLIEHKY U UMYILIECTBEHHOE HAIIOJTHEHHUE.
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B moroBope MoryT He yKa3bIBaThCs ACHBIH KaK (hopMa TIaTexa, HO B KAYECTBE
BCTPEYHOIr'0 MPEAOCTABICHUS] MOTYT (DUTypUpPOBATh KaKUE-TO YCIIYTH, BBIIOJTHEHHE
paboTt, mpeocTaBiieHue Kakux-1mbo Bemien u 1.1. Takum o0pazoM, ucroyiHeHue 00s-
3aHHOCTU MMEET UMYIIIECTBEHHOE COIEpKaHuUE.

B nanHoM ciiyyae BO3HMKAaET MPAaBOOTHOUIEHUE MEXKY CyOBEKTaMH JOTOBOPA,
U ATO MPABOOTHOILIEHHWE MOXHO O0O3HAYUTh KaK MPEIMETHO-KOHKPETHOE, TO €CTh
OHO BO3HHMKAET MEXK/Y JINIIAMH, KOTOPBIE BBICTYIIAIOT HOCUTEIISIMU TPaB U 00sS3aHHO-
CTEH, MpUYEM B CTPYKTYPY JaHHBIX MPABOOTHOIICHUI BKIIOYAIOTCA CYObEKTHUBHBIC
npaBa U OOA3aHHOCTH KOHKPETHBIX CYOBEKTOB, KOTOPBHIE HOCSAT KOPPECHOHIUPYIO-
M XapakTep. DTO 03HAYaeT, YTO MPaBy OJHOTO JHUIA COOTBETCTBYET 00SI3aHHOCTH
JPYroro JIALA.

C nmpakTUYEeCKOW TOYKHU 3PEHUSI ITO UMEET BaXKHOE 3HAYCHHE, TaK KakK, €CIU B
JIOTOBOPE MPOIKCATh TOJBKO MpaBa, KOTOPbIE HE KOPPECTIOHIUPYIOT ¢ O0S3aHHOCTSI-
MH JIPyroro JuIa, 3T0 OyAET HOPOXKIAThH CIIOPHI M HEUCIIOIHEHHE I0roBopa.

Taxkum 00pa3oMm, B JIoroBope o0s3aTeIbHO HY>KHO MPOIHUCHIBATH KaK IpaBa,
TaK U OOSI3aHHOCTH CTOPOH, CPOKH HMCIOJIHEHHS, MEXaHU3M BBINIOJHEHUS 00s13a-
TEJIbCTB.

O06o00m1as BeIllIECKa3aHHOE, €IIEe pa3 OTMETUM, UYTO IPak1aHCKO-TIPABOBOM J10-
TOBOp — 3TO 0053aTeNIbCTBO, MPABOOTHOIIICHHUE, B paMKaX KOTOPOrO0 BO3HHUKAIOT KOP-
PECIIOHAMPYIOITUE TpaBa U 00SI3aHHOCTH MEXTYy CTOPOHAMH, MPOUCXOAUT UCTIOTHE-
HUE, peIN3alus TOU LEJIH, Pl KOTOPOH 3aKIIF0YAETCs JOTOBOP.

B-Tperbux, MBI MOXEM pacCMaTPUBATH JIOTOBOP KaK MUCHMEHHBIN IOKYMEHT,
KOTOPBIM TOKEH COOTBETCTBOBATh TPEOOBAHUSAM 3aKOHA U YJIOCTOBEPSATHCS TMOMHU-
CSIMU CTOPOH.

JUist 3akiroueHuss JOroBopa OOJIbIIOE 3HAYEHHE MMEET MPaBUIIbHOE MOHUMA-
HUE CYIIHOCTH HMIIEPATUBHBIX U JUCHO3UTHUBHBIX HOPM TPAXKJAHCKOTO 3aKOHO7a-
TEJIbCTBA.

NmnepaTuBHas mpaBoBasi HOpMa — 3TO HOpMa, KOTOpasi yCTaHaBIIMBAeT oOIue
mpaBuiia MoBeJeHUs, 00I3aHHOCTH, 3alPEThI, KOTOpasi ACHUCTBYET BO BCEX CIy4asix U
CTOPOHBI HE MOTYT MEHSATHh 3TO MPABUIJIO MO COOCTBEHHOMY BOJICH3BSIBICHUIO WU
CBOMM coruanieHueM. JlaHHble HOpMbI MIPUMEHSIIOTCSI B TOM BHUJE, B KOTOPOM OHHU
3a()UKCUPOBAHBI B 3aKOHE.

Tak, MBI 3HaEM, 4TO B COOTBETCTBUHU C 3aKOHOM IPAaBO COOCTBEHHOCTH Ha He-
JBIDKMMYIO BEIllb BO3HUKAET C MOMEHTA IOCYIapCTBEHHON PETUCTpAlMM Mepexoja
3TOr0 MpaBa OT OJHOTO JUIA K APYroMy, HalpuMep, Ha OCHOBAHUM 3aKIFOYEHHOTO
JIOTOBOPA KYTUTU-TTPOJIAXKH.

Jlucrio3uTUBHAS TIpaBOBasi HOpMa — 3TO HOpPMa, KOTOpasi HOCUT XapakTep 00-
HIETr0 MPEANKUCAHMS, €CJIM HHOE HE MPEyCMOTPEHO COTJIAIlIEHUEM MEXIY CTOPOHAMU
(moroBopom)

Takum 06pa3om, 3TO MPaBUIIO AEUCTBYET, €CIU OHO YKa3aHO B 3aKOHE U HE W3-
MEHEHO CTOPOHAMHM B JIOTOBOPE.

! 310351 M.P. TIpoGiemMbl onpeieieHHsl MOMEHTA 3aKiIoueHus gorosopa // Manopanuu. Hayka. O6-
pazoBanme. 2021. Ne 45. C. 1440-1444.

39



B nanHOM ciydae mOIUYEpPKHMBAETCS YAaCTHOIPABOBOM XAPAKTEP OTHOLICHUH
CyOBEKTOB, OOIIEA03BOIUTENBHBIN XapakTep METOI0B IPaKJaHCKO-IIPABOBOIO PETy-
JUPOBAHUS, BO3MOKHOCTh 'MOKOr0o yuyera Iesiel, KOTOPbIE CTOPOHBI CTaBST IMEpEN
co00il.

To ecTb CTOpPOHBI JOrOBOpa MOTYT B JAHHOM clly4yae (€CJIM 3TO HE MPOTUBOpE-
YUT 3aKOHY) CaMOCTOSITENIBHO C(OpMYJIMpOBaTh ISl ceOsl MpaBuiia, TpeOOBaHMS,
YCIIOBHS I0IOBOpPa, ONMPAsCh HA AUCIIO3UTUBHBIE HOPMBI.

W, Ha000pOT, €CM CTOPOHBI B JOTOBOPE HUYETO HE MPOMUCAIH, YMOIYaIH, TO
Oyzner nelcTBOBaTh oOIIee TMOJOKEHUE, YKa3aHHOE B JIUCIO3UTHBHOW HOpPME.
Hanpumep, cormacHO rpaXaaHCKOMY 3aKOHOJATENBCTBY apeHAATOp IO JI0rOBOPY
apeH/Ibl CIAHHOTO B apeHy 3[aHus WIH COOPYKEHHsI 00s13aH OCYIIECTBIISITh TEKY-
IIUH PEMOHT, €CJIM UHOE HE MPETYCMOTPEHO TOTOBOPOM.

D10 ofIIee MpaBUIO HOCUT OOSA3BIBAIOIIMN XapaKTep W MPUMEHSETCS, €CIu
MHOE HE MPOIMCAaHO B JAOroBope. B 1oroBope apeHnabl 10 B3aMMHOMY COTJIAIIEHUIO
CTOPOH 3Ty O0sI3aHHOCTh apEH/IaTOpa MOXHO NEPENOXKUTh Ha apeHaoaarens (Harnpu-
Mep, KOIJla CpOK JOTOBOpPA apeH/ Il HE3HAYUTENbHBIN). TakuM 00pa3oM, HE BOSHUKHET
CUTYyallMH, KOTJIa apeHaaTop MOMUMO apeHIHOM IUIaThl JOJDKEH OyJIeT HECTU PacXo/Ibl
0 TEKYILIEMY PEMOHTY, O0JIee TOro, apeHaaTop, JEHCTBYIOINI B CBOEM UHTEpECE, 3a-
MHTEPECOBaH, YTOOBI 3Ta 0053aHHOCTH OblIa MEPENIOKEHA Ha apeHA0AATENs.

Ha ceronnsamnuil 1eHp, Kak MOKa3bIBAaeT OOIIMpPHAs cyneOHas MpaKkTHUKa, CTO-
POHBI 10 MHOTUM BOITPOCAM IIPH 3aKJIFOYEHHH JI0TOBOpa JEHCTBYIOT HEI0OPOCOBECT-
HO Y BO3HUKAIOT UMEHHO TaKHE CIIOPHBIE MOMEHTHI MO YPETYJIHMPOBAHUIO YCIOBUMI
JIOTOBOpPA Ha OCHOBAHMM TMCIIO3UTHBHBIX HOPM I'PAKIAHCKOTO 3aKOHOATEIIbCTBA.

[ToaTOMY MOHMMaHHE TOTO, KaKasi HOpMa, UMIIEpaTUBHAS WM JIUCIIO3UTHBHAS,
UMeeT NPUHLUIHAIBHOE 3HAYEHHE ISl TPAaBOBOTO PErYJIMPOBAHUS KOHKPETHOTO J0-
roBOpa, JUCIO3UTUBHAS HOPMA IPaKJIaHCKOTO 3aKOHOAATENIbCTBA MOXKET ObITh U3Me-
HEHa COTJIAIIEeHUEM CTOPOH C yY€TOM HX MHTEPECOB, a UMIIEpaTUBHAs HOpMa Oyner
MPUMEHSTHCA B JIIOOOM ClIydae.

[Ipouecc cornmacoBaHus YCIOBHUH J10TOBOpa, MpaB, 00SA3aHHOCTEH UCXOAMUT M3
IOPUHLIMAIIA «MOYXHO BCE€, YTO HE 3aIlpellleHO 3aKOHOM», TO €CTh IMPUHLHUIA CBOOOIbI
ZI0OTOBOpA.

CTOouT OTMETHUTB, YTO 3TOT MPUHIUI JAECHCTBYET TOJIBKO B PaMKax I'PaXKIaHCKO-
IPABOBBIX (YACTHOMPABOBBIX) OTHOILIEHUH, OTHOLIEHUH ¢ paBHBIMU CyOBEKTaMHU.

Ho ecnu Bo3HMKaroume OTHOIICHMS KacaroTcs oOIIecTBa B IIEJIOM, rocynap-
CTBa, TO 3TOT MPUHUUI NPHUOOPETAET CBOMCTBO JAMAMETPAIBHO MPOTHUBOMOJIOKHOE:
«MOKHO TOJIBKO TO, YTO MIPSIMO Pa3pelICHOY.

Peanuzauus npuHIMna cBoOOIbl JOrOBOpa OCYILIECTBIIAECTCS MYyTEM COBeEpIle-
HUS ONPEIETIEHHBIX AEMCTBHI, HOPMATUBHOE 3aKPEIJIEHNE KOTOPBIE HAIA B CT. 421
'K PO.

IIpuHIMn cBO00ABI 10r0BOPA MPOSBJISIETCS B CJIEAYIOIIEM:

— BO-TIEPBBIX, CyOBEKTHI IPaXKAAHCKO-IIPABOBBIX OTHOLICHHH CaMU pEeIaroT,
3aKJII0YaTh JOTOBOP WM HE 3aKiIro4arh. [IoHyXJeHHE K 3aKIIFOUEHUIO JOTrOBOpa HE
JIOIyCKaeTCsl.
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OpHako B HEKOTOPBIX Clydasix 00SA3aHHOCTH 3aKIIOUYHUTH JOTOBOP MOKET OBITH
YCTaHOBJIEHA 3aKOHOM WJIM JoroBopom. Hampumep, 70roBopoM OaHKOBCKOTO CUeTa.
B 0oCHOBHOM Takoe OrOBOpPHOE MOHYKJIEHUE CBS3aHO C OOS3aHHOCTBIO 3aKIIOUYUTH
yOJIMYHBIN JOTOBOP.

JpyruMu ciaoBamu, IyOJIMYHBIN JTOTOBOP 3TO HEKOE JOTOBOPHOE OOpeMeHe-
HUE, KOTOPOE CYOBEKT MPEANPUHUMATENIBCKOMN 1€ATEIbHOCTH Ha c€0s1 MPUHUMAET.

OTa OMOIHUTENbHAs 00s13aHHOCTh CBsI3aHa C 3aKJIFOUEHHEM J0T0BOPA € KX IbIM
00paTUBIIMMCS Ha OJJUHAKOBBIX (PaBHBIX) YCIOBHUSIX IS BceX. DTO 00IIIee MpaBmlIo.

B cootBercTtBum ¢ 1. 2 cT. 426 'K P® B my0andHoM J0roBOpe 1ieHa TOBApOB,
paboT WM YCIyr MOXET pa3iuyarbCs s TOTpeOuTeNnel pas3HBbIX KaTeropui,
HaIpuMep U1 y4aIIuXCsl, IEHCUOHEPOB, MHOTOJETHBIX CEMEN.

Kareropumn norpeburesneit MOryT ObITh YCTaHOBJIEHBI 3aKOHOM, MHBIM IPaBO-
BBIM aKTOM, WJIM OIPEEJICHBI JIULIOM, 00SI3aHHBIM 3aKIIIOUUTh MyOJIUYHBIA JOTOBOD,
HanpuUMep MpaBUIIaMHU HPOTPaMMBbI JIOSUIBHOCTH, UCXOJS U3 OOBEKTUBHBIX KPUTEPH-
€B, B TOM YHCJIE CBA3aHHBIX C KAKUMH-TMOO XapaKTepUCTHUKaMu noTpedureneil. Bro-
POl CTOPOHOM B MyOIMYHOM JOTOBOPE SBJSIETCS (PU3UUECKOE JIULIO — TOTPEOUTE;

— BO-BTOPBIX, B CBO0OJI€ ONPEEISATh YCIOBHS JOrOBOpa IO CBOEMY YCMOTpe-
HUIO, TO €CTh 3aKJIKYaTh JOTOBOP, UCXOJA U3 CBOMX MHTEPECOB U KEIAHUM, KPOME
CJIy4aeB, KOT1a COAEpKaHUE COOTBETCTBYIOLIETO YCIOBHUS ONPEAEIACTCA 3aKOHOM;

— B-TPeTbMX, B CBOOOJI¢ BbIOOpa MapTHEpa IO JOTOBOPY, 3a UCKIOYEHHEM
CJIy4aeB, CBS3aHHBIX C 3aKJIIFOUEHHEM ITyOJIMYHOTO JOTOBOPA.

— B-Y€TBEPTHIX, CTOPOHBI JOTOBOpPA CaMM PEIIAIOT, KAKOW JOTOBOP 3aKIIO-
4aTh, TO €CTh MPEYCMOTPEHHBIN 3aKOHOM WJIM HE MpenycMOoTpeHHbIM. Kpome Toro,
CTOPOHBI MOTYT 3aKJIIOYNTHh TaK HA3bIBAEMBIM CMEIIAHHBIA JTOTOBOP, B KOTOPOM CO-
Jep KaTCs AJIEMEHTHI Pa3JIMYHBIX TOTOBOPOB.

B nmanHOM ciiyyae K OTHOIIEHUSIM CTOPOH NMPHUMEHSIOTCS B COOTBETCTBYIOLIUX
4acTsaX IpaBuja O JIOrOBOpax, 3JEMEHTBI KOTOPBIX COAEPHKATCA B CMELIAHHOM JOr0-
BOpE, €CJIM MHOE HE BBITEKAET U3 COIVIALLIECHUS CTOPOH.

Conep:xkanue 10ropopa

[Ipu 3aKIr0YEHUH JOrOBOpPa CTOPOHBI OrOBAapHUBAIOT €r0 YCIOBHS. Y CIIOBHS J10-
rOBOPA COCTABJISIIOT €r0 COJIEpKaHue. Y CIIOBUSL MOTYT OBbITh CYIIECTBEHHBIMU, OObIU-
HBIMH U CITy4aiHBIMHU.

CymecTBeHHbBIMH Ha3bIBAIOTCS YCIIOBUS, KOTOPbIE HEOOXOAUMO 00513aTENbHO
nponucarh B 10ropope. CylecTBEHHBIM MOXKET ObITh OJIHO YCIOBUE MIJIM HECKOJIBKO:
€CJIM XOTd Obl OJIHO CYHIECTBEHHOE YCJIOBUE HE MPOMHCAHO B JAOTOBOpE, OH OyIeT
CUMTATHCS HE3AKITFOYEHHBIM.

B cootBerctBum co ¢ . 1 cT. 432, c1. 339 'K P® K CymiecTBEHHBIM YCIOBUAM
OTHOCST yCJIIOBHE O MPEAMETE AOTOBOPA, YCIOBHS, KOTOPbIE HA3BaHbI TAKOBBIMU B 3a-
KOHE WJIM MHOM HOPMAaTHMBHOM NPABOBOM aKTe, MO0 Te, KOTOpble ObUIM Ha3BaHbI Ta-
KOBBIMHU OJTHOW U3 CTOPOH.

OObIuHBbIE YCTI0BHS I0T0BOPA HE HY)KIAKOTCS B COTJIACOBAHUU CTOPOH, OHU
aBTOMAaTUYECKM BCTYNAKOT B JIEWCTBHE, TaK KaK MPEIyCMOTPEHbl HOPMAaTHUBHBIMU
IIPaBOBBIMH AKTaMHU.

41



CayuaiiHble yCJI0BHSI 10Tr0OBOpPa — 5TO YCIOBHUSA, KOTOPHIE M3MEHSIOT JIMOO
JOTIONHSIOT OOBIYHBIE YCTIOBUS. BKIOUaThesi B JOTOBOP OHM MOTYT MO COTrJacoBa-
HUIO CTOPOH.

OT1nuyarotes cty4aiHble YCIIOBHS IOTOBOpa OT OOBIYHBIX TE€M, UTO MPHUOOPETAIOT
IOPUANYECKYIO0 CUJTY JIMIIb TIOCTIE BKIIFOUEHUS WX B JOroBOp. OTCYTCTBHE CIIy4ailHOTO
YCIIOBHS TOKE MOXKET TMOBJICYb IPU3HAHUE JIOTOBOPA HE3AKITIOYEHHBIM, HO TOJILKO B TOM
cllydae, €cii 3aMHTEPECOBaHHAs CTOPOHA JOKAXKET, YTO OHA IPU MEperoBopax TpedoBa-
J1a BKJIFOYEHHMSI ATOTO YCIOBHUS B TEKCT JIOTOBOPA, HO OHO HE OBLIO BKIIFOUYEHO.

Kpome toro, poccuiickoe rpakaaHCKOE 3aKOHOAATENLCTBO B cTtathe 427 ['K PO
MpeIyCMaTPUBAECT, YTO B JIOTOBOPE MOXKET OBITh YKa3aHO, YTO €0 OTACIBbHBIC YCIIO-
BUSI ONPECISAIOTCS NPUMEPHbIMHU YCJIOBHAMU, Pa3paOOTaHHBIMU [Jii JOTOBOPOB
COOTBETCTBYIOIIETO BHUJIa U OMYOJMKOBAHHBIMU B nedatu. [IpumepHbie yciaoBUsS MO-
T'yT OBITh M3JI0KEHBI B (DOpME MPUMEPHOTO JTIOTOBOPA MM MHOTO JOKYMEHTA, COJep-
YKaIEro 3TH YCIOBUS.

Cratpeit 428 'K P® npeaycMOTpEHO 3aKIIOUYEHHE JIOrOBOpPa MPUCOEANHEHNUS,
YCJOBHSI KOTOPOro OIpeaeeHbl OJHOM M3 CTOPOH B (OpMYJsIpax MM HMHBIX
CTAHJAPTHBIX (pOpPMAX U MOTJTIU OBITh IPUHSTHI IPYTOM CTOPOHON HE MHAYE KaK ITy-
TEM MPUCOETUHEHUS K MPEITI0KEHHOMY IOTOBOPY B LIEJIOM.

AHAJIOTH TPUBEAECHHBIX KOHCTPYKIHMI YCIOBUM JOTOBOPOB HAXOAAT CBOE OT-
pakeHHe B TpakJIaHCKuX Koaekcax crpan CHI'.

I'paxxnanckuin  koxpekc  Keip-
rei3ckoil  PecnyOnuku  (4acTth
nepasi) ot 08.065.1996 No 15
(ct. 391)!

B noroBope MokeT OBITh NMPETYCMOTPEHO, YTO €ro OT-
JICTBHBIC YCIIOBUS OTPEICISIFOTCS TPUMEPHBIMHU yCIIOBH-
SIMH, Pa3pa0OTaHHBIMHU JJII JIOTOBOPOB COOTBETCTBYIO-
IeT0 BHJIA W OIYyOJIMKOBAaHHBIMU B IeyaTu. B ciydasx,
KOTJIa B JIOTOBOPE HE COJCPIKUTCS OTCHUIKA K MPUMEp-
HBIM YCIIOBUSIM, Takue MPUMEPHBIC YCIOBUS MPUMEHsI-
I0TCS K OTHOIIEHUSIM CTOPOH B KaueCTBE OObIYAEB JIETIO-
BOT'0 000pOTa

I'paxxnanckuii  kogexkc Asep-
OailKaHCKOM PecnyGnuku
(yrBepkzneH 3akoHOM Asep-
Oaitpkanckoit PecryOnmku ot
28 nexabps 1999 roga Ne 779-

1Q) (§ 3 . 20)?

[IpeaycMoTpeHo 3aKiItoueHHE JOrOBOpa Ha OCHOBE CTaH-
JAPTHBIX YCIIOBHMI, KOTOPHIMU IIPU3HAIOTCS TaKHE 3apa-
HEee BBIPAKCHHBIC U MPEAYCMOTPECHHBIC JUTSI HEOTHOKPAT-
HOTO TIPUMEHEHHUS YCJOBHS, KOTOPBIE MPEIBIBISIOTCS
OJTHOM CTOpPOHOM (mpemiararorieil) ApPyrod CTOpPOHE H
MOCPEJICTBOM KOTOPBIX YCTaHABIMBAIOTCS TPaBHIIA, OT-
JUYAIOIIAECs OT 3apaHee YCTAaHOBJIEHHBIX HOPM H J0-
TIOJTHSFOIIIE ATH HOPMBI

! 'pasxnanckuii xoneke Kuipreickoit Pecriybmuku (dacts meppas) ot 08.065.1996 Ne 15 (¢ mocr.
U3M. U JION.) [ DneKTpoHHbIN pecypc]. — Pexxum noctyna: http://cbd.minjust.gov.kg/act/
2 TpakmaHckuii Kojeke Asepbaiimxanckoii Pecrybmuku (yTBepskaeH 3akoHOM Asep0aiiikaHCKOH
Pecniybnmuku ot 28 mexabps 1999 r. Ne 779-1Q). [DnektponHnsiii pecypc]. — Pexxum pocryma:
https://continent-online.com/Document/?doc_1d=30420111#pos=5;-142
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['paxxnanckuii konekc Pecny6- | B moroBope MoxeT OBITh IMPEAYyCMOTPEHO, YTO €ro OT-
aukn  TamkukucTaH  (YacTh | JENbHBIC YCIOBHUS OMPEACISIIOTCS MPUMEPHBIMUA YCIOBH-
nepBas) ot 30.06.1999 Ne 802 | smu, pa3paOOTaHHBIMU IJisi JIOTOBOPOB COOTBETCTBYIO-
(cT. 459)! Iero BUJa U OMyOJIMKOBAaHHBIM B medaTH. B ciyuwasx,
KOrJla B JIOTOBOPE HE COJICPKHUTCS OTCHIJIKA K MpPUMEp-
HBIM YCIIOBUSIM, TaKu€ MPUMEPHBIC YCIOBHUS MPUMEHS-
IOTCSI K OTHOILIGHUSIM CTOPOH B KauecTBE OObIYaeB JAEJIO-
BOT'0 000pOTa, €CJIM OHU OTBEUYAIOT TPEOOBAHUSIM

®opMa 10roBopa

[TockonbKy JOTOBOp SBIAETCS OJHUM U3 BUIOB CIEJIOK, K (popme moroBopa
IPUMEHSIOTCS 001IKe mpaBuiia o GopMe CACITOK.

B cootBetrcTBUU €O cT. 434 'K PD noroBop MoKeT OBITh 3aKJIIOYEH B 000
dbopme, MpeyCMOTPEHHOM AJIsI COBEPIUEHUSI CIIETIOK, €CIM 3aKOHOM [JIsl JJOTOBOPOB
JAHHOTO BUJIa HE YCTAHOBJIEHA OIpEAeICHHAs (opMa.

CTOopoHBI MOTYT JOTOBOPUTHCS 3aKIIOYUTH IOTOBOP B ONpezesieHHOH (popme, u
OH OyZeT CUMTaThCs 3aKJIIOYEHHBIM IOCJE MPHUAAHUS €My YCTaHOBJIEHHOH (POpMBI,
ke €CIIM 3aKOHOM JUIS IOTOBOPA JAHHOTO BHIa Takas (popMa He TpeGoBanach?.

Panee ObLI0 yKa3aHO, YTO IOTOBOP MOXKET OBITh 3aKIIIOUYEH B YCTHOW U MUCHMEH-
HOU ¢opme. K oTnenbHBIM A0roBOpaM HpeAbABIAETCS TPeOOBAaHHE O HOTApUAIBHOM
yIIOCTOBEPEHUH TAaKUX JIOTOBOPOB (HAIpUMEp, JOTOBOP PEHTHI), MHAYE OH OylIeT Cuu-
TaThCsl HE3aKIIFOUEHHBIM, JIMOO0 TPEOOBAHUE O FOCYJAPCTBEHHON PErUCTPAIUU CIIEJIKH.

3aKOHOM, HOPMATUBHBIMU MIPABOBBIMHU aKTaMU WM TpeOOBaHHWEM CTOPOH MO-
TyT NpPEeayCMaTpUBaThCs U UHBbIE TpeOoBaHUsA K (opMe 10roBopa, HalpuUMep COBEp-
IIEHHE JIOTOBOpa Ha OJaHKe OmpenesieHHOW (OpMbl, CKPEIUICHUE TMevYaThio U T.1.,
a TaKKe MOTYT MpeayCMaTpUBAThCS MOCIEACTBUS HECOOIOCHHS ITUX TpeOOBaHUMI
(m. 1 cT. 160 'K PD).

Ecnu He yCTaHOBIIEHO MHOE, CTOPOHBI MOTYT ITPOU3BOJIBHO OIMPEACIIATh PEKBU-
3UTHI IOTOBOPA, UX PACHOJIOKEHUE B TUCBbMEHHOM JIOKYMEHTE.

dopma A0roBopa Npu3BaHa 3aKPEIUIATh U MPaBUIBHO OTPa)KaTh COTJIACOBAH-
HO€E BOJICU3bSIBJICHUE CTOPOH.

IHopsok 3aKJII04YeHHs, ©3MEHEHHUS M PACTOPKeHUs 10r0BOpa

JIJisi BOSBHMKHOBEHUS CyOBEKTHUBHBIX TpaB M O0S3aHHOCTEH CYOBEKTOB Tpax-
JAHCKUX TIPABOOTHOIICHUH HEOOXOAUMO, UTOOBI JIOTOBOP ObLT 3aKIIFOUCH.

JIOroBOp CUMTAETCS 3aKIFOYEHHBIM, €CIIM MEXAY CTOPOHAMM JOCTUTHYTO CO-
IJIallIEHUE TI0 BCEM CYHIECTBEHHBIM YCIOBHUSM.

CorunaiiieHue CTOpOH MOXET OBbITh IOCTUTHYTO IyTeM NMPUHATHUSA (aKienTa) oJ-
HOM CTOPOHOM MPEIOKEHUS 3aKITOYUTEH A0r0BOp (0QepThl) APYTrod CTOPOHBI, ITyTEM
COBMECTHOM pa3pabOTKU M COTJIACOBAHUS YCJIOBHI J0roBOpa B MEPEroBOpax, MHbIM
Croco0OM: HampuMmep, AOTOBOpP CUHUTAETCs 3aKJIIOUEHHBIM B TOM Cllydae, Korja 3
MOBEJECHUS CTOPOH SIBCTBYET MX BOJISI HA 3aKJIFOUEHHE JIOTOBOPA.

! Tpaxknanckuit konexc Pecniy6nuku Tamkukuctan (dacTh mepsasi) ot 30.06.1999 Ne 802 (c moc.
W3M. | JI0T1.) [ DNIeKTpOoHHBIN pecypc]. — Pexxum moctyna: http://ncz.tj/content/

2 Anuummna E.A. ®opma rpaxIaHCKO-IPaBOBOTrO J0r0BOpa Kak ero KOHCTHTYTUBHBIH 31eMeHT //
Bectnuk Y amypackoro yausepcurtera. Cepus skoHoMuKa 1 ripaBo. 2021. T. 25. Ne 4. C. 69-74.
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WNHbIMU c10BamMu, 3aKJIFOYEHHE Ka)XI0ro JOroBOpa HAYMHAETCS C TOrO, YTO OJ-
Ha U3 CTOPOH o0palaeTcs K Ipyroi CTOpoHE ¢ mpeioxkenueM (odeprtoit) o ero 3a-
KITFOUCHUU.

Hpyras cropoHa npuHumMaet ero (akuentyer). Eciau BTopoil cTopoHOM BbIABU-
raroTCsl MHBIC YCJIOBUS, 3TO O3HAYaeT OTKa3 OT MEPBOHAYAIBHOIO MpeJjiokeHus. B
JTAHHOM CJIy4yae BTOpasi CTOPOHA HAIpaBisieT CHOBa 0 epTy, HO C IPYTUMHU YCIOBUSI-
MH, BBITOJHBIMH IS Hee'.

Opnako He M000€ MPenIoKEHNUE BCTYIUTh B JOTOBOP MOXET OBITh MPU3HAHO
odeproiil. UToObI 0TBEUaTh CBOMCTBAM O(EPTHI, OHO JOJKHO OBITh, BO-TIEPBBIX, JI0-
CTaTOYHO OMNPEIECIEHHBIM H, BO-BTOPBIX, BBIPAKaTh HAMEPEHHE JULA, CAEIIABIIETO
IPEIIOKEHHUE, CUNTATh Ce0sl 3aKIOYMBIIUM JOTOBOP € aJpecaToM, KOTOPbIM OyneT
npuHATO npenoxenue (. 1 cr. 435 'K PO).

OcoObIil TEOPETUYECKUI U MPAKTUYECKHI MHTEPEC B COBPEMEHHBIX YCIOBHSIX
pa3BUTHS PHIHOYHON 3KOHOMHUKU M IU(POBU3ALMM BCEX CTOPOH U3HU OOLIECTBa
IIPEICTABIIET AUCTAHIMOHHOE 3aKJ/JII0YEeHUE 10T0BOPA.

Haubonee pacrnpoctpaneHHbIME (OpMaMU TUCTAHIIMOHHOTO 3aKJIIOUEHUS J0-
rOBOpA SIBJISIETCS OOMEH CKAHUPOBAHHBIMU KOMMSIMU 110 3JIEKTPOHHOMU 1OYTe, U MOJ-
IMCaHUE JOTOBOPA IIPOCTOM IIEKTPOHHOM IMOJIUCHIO.

Paccmotpum 60see moapoOHo.

JIMCTaHLIMOHHOE 3aKJIIOYEHHE JOroBOpa C MOMOLIbI0 0OOMEHa OTCKaHHWPOBAH-
HBIMH KOIIUSIMU Ha CETOJHSALIHUMI I€Hb IOCTATOYHO BOCTPEOOBAHO.

IIpu TakoM croco0e CTOPOHBI OOMEHUBAIOTCS OTCKAHUPOBAHHBIMU KOMHSIMHU
0e3 MmocaeAyoero 0OMeHa OpuruHaiaMu JOTOBOPOB.

st Toro 4rodbl A0roBOp, MOANMCAHHBLIA TAKMM CIOCO00M, ObLI Jeru-
THMHBIM, HY>KHO COOJIIOCTH PSi/l YCJIOBMIA:

— TPOBEPUTH HA JIETUTUMHOCTH JIMIIO, YIOJHOMOYEHHOE Ha 3aKJIIOYEHHE
JIOTOBOPA;

— IpU TOJNUCAHUM JOTOBOpa MO JOBEPEHHOCTH, HEOOXOAMMO MOTPeOOBATH
KOITMIO JOBEPEHHOCTH JIMIA, TOANMCABUIETO JOTOBOP. YUHUTHIBAsA, YTO JOBEPEHHOCTh
IOPUIMYECKOTO JIUIa He TPeOyeT HOTApUAIbHOIO YAOCTOBEPEHHUs, HEOOXOAUMO IPO-
BEPUTH NOJIHOMOYHS JIMLA, OJIMCABIIEr0 JOBEPEHHOCTD;

— HEo0X0/MMO, YTOOBI Ha JIOTOBOPE OTYETIMBO YWUTAIMCh NEYaTH HOpHUANYe-
CKUX JIMII (XOTS JaHHbIE TPEOOBAHUS HE SIBISIFOTCS 00s3aTENIbHBIMU, HO B CIydae Cy-
NeOHBIX pa30UpaTeNbCTB 3TO MOMKET OKa3zaThbCsl MOJE3HbIM). B camom norosope
JIOJKHO OBITh IPOMKMCAHO, YTO OH 3aKJIF0YAETCS MOJJOOHBIM CIIOCOO0OM;

— B JIOTOBOpE JOJDKHBI OBITh 00s3aTENIbHO yKa3aHbl aJpeca 3JIEKTPOHHOU MO-
YThl, MECCEH/DKEpP C YKa3aHHEM Homepa TenedoHa, K KOTOPOMY MPUBSI3aH JaHHBINA
MECCEH/KED, JKeJaTeIbHO ¢ YKazaHueM (aMuiiuu, UMEHH, OTYECTBA BJaJelblia JaH-
HOTO HOMepa.

' Kogupos ILK. K Bompocy 0 HEKOTOPBIX IIPOABOBBIX HPOOJIEMax 3aKIIOYEHHs TPaIaHCKO-
IPaBOBBIX JIOTOBOPOB MocpencTBoM cetn Murepuer // FOpummueckuit BectHuk. 2020. Ne 2 (2).
C. 55-59.
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[To3umus cy10B Ha CETOAHSIIHUIN JCHb 3aKII0YaeTCs B TOM, YTO MPH 3aKI0Ye-
HUU JIOTOBOPOB MOJOOHBIM 00pa3oM He 00s13aTeNbHO MOANMUCHIBATH OTAEIBHOE CO-
riameHue 00 3ToM, MoA0OHBIE YCIOBHUS MOKHO BKIIFOUUTH B CaM JIOTOBOP.

Kaxk cBuzmerenbcTByeT cyneOHasi MpakTUKa, Yalle BCEro BO3ZHUKAET KakK pa3 Io-
noOHast mpobiiema, KOTopasi CTaBUT I0J] COMHEHHUE JIETUTUMHOCTD 3aKIOYEHHOTO
JIOTOBODA.

Ona 3aKiro4aeTcsi B TOM, YTO CTOPOHBI HE ONPEACIIUIN TaKo Croco0 MOAMNH-
caHus (3aKJIFOUEHHSI) JOTOBOPA HU B CAMOM JJOTOBOPE, HU B MHOM COTJIAIICHHUH.

['pakgaHCKO-IIPABOBBIE JIOTOBOPBI PA3JIMYAIOT MO HUX FOPUIUYECKON HaIpas-
JIEHHOCTH.

Pa3nnyaroT OCHOBHOM M NPEIBAPUTENBHBIA TOTOBOP.

OCHOBHOI1 10r0OBOP HEMOCPEACTBEHHO MOPOKIAET MpaBa U 00SA3aHHOCTH CTO-
POH, ITPONHCAHHBIE B JOTOBOPE.

IIpenBapure/bHBIH J0r0BOP — 3TO 005A3aTEILCTBO M0 3aKJIOUYEHUIO OCHOBHO-
ro JJ0OroBOpA.

3aKOHO/ATENb MPEJOCTABISET BO3MOKHOCTh CyOBEKTaM I'pa)KAaHCKUX MPaBo-
OTHOILIEHUH MOANMCATH MPEABAPUTEIbHBINA JIOTOBOP Ha YCIOBHUSX OCHOBHOT'O JOTO-
BOpa C MOCJIEAYIOUIMM 3aKJIFOUEHHEM OCHOBHOI'O JOroBopa B OyaylleM, B CPOKH,
YCTaHOBJICHHbIE B HEM, WM B TE€UYEHHE OJHOIO rojia MOCje 3aKII0YEHUs IpeaBapH-
TEJIBHOTO JI0r0BOpA.

[Ipy yKJIOHEHUU CTOPOHBI NMPEIBAPUTEIHLHOTO JOrOBOpa OT MOAMHUCAHMS OC-
HOBHOTO JIOrOBOpA MOHYJIUTh €€ K ’TOMY MOKHO TOJIBKO B CyJ€OHOM NOPAJIKE B Te-
yeHuu 6 MecsLEeB MOCIe OKOHYAHUS JIEUCTBUS MPEABAPUTEIBHOIO JOTOBOPA U TOJb-
KO TOCJIE€ HAIlpaBJIECHUS MPEJIOKEHUSI O 3aKIF0YEHUH OCHOBHOT'O JJOTOBOPA.

Cya MOXeT onpeIeTuTh BCE YCIOBUS OCHOBHOTO J0TOBOPA P UX OTCYTCTBUH
WJIM HEOJHO3HAYHOCTH UX U3JIOKEHUSI B IPEBAPUTEIBLHOM JI0TOBOPE.

CTOUT OTMETUTH, YTO MO MPEIBAPUTEILHOMY J0IOBOPY HEJNb3s TpeOOBaTh Iie-
penayn MMYILECTBa WM COBEPIIUTh UHbIE JEHCTBUS, ONPEICICHHbIE i1 OCHOBHOTO
JIOTOBODA.

Taxue 00s13aTeNIbCTBa BOSHUKHYT TOJIBKO MOCJIE NOAMUCAHUSI OCHOBHOTO JOTO-
Bopa. Hanpumep, ecnu ObLT 3aKITI0YEH MpPEABAPUTEIbHBIA JOTOBOP KYIUIU-IIPOJAXH
HEABMXKUMOCTH, TO TpeOOBaTh IMeperayl 3TON HEeIBHKMMOCTHU IO IMPeIBAPUTENIbHO-
My JIOTOBOPY HEJIB3S.

OnHako, Kak MOKa3bIBA€T aHAIM3 CYyACOHON MPaKTUKH, €CIU MPEIBapUTEIIb-
HBI OroBOp OYyJEeT coAepKaTh yciaoBue 00 oriaTte (IOJHOM MM YaCTUYHOW) U OHa
OyJeT OCyUIeCTBJIEHA, TAKOM JOrOBOP CyI MOXET KBaIU(pUIUPOBATh KaK JOTOBOP
KYyIUIU-TIpOA@XH Oynylied Bemy, B 3TOM ciiy4yae OOsS3aHHOCTb IO TNepenaye 3Tou
BEIIIM MOKYMaTE0 BOSHUKHET U 0€3 0(hOpMIIEHHS OCHOBHOT'O JIOTOBOPA.

B npeaBapuTenbHOM 1I0rOBOpE MOXKET OBITh MPEAYCMOTPEHO YCIOBUE O MPE-
BapUTEJIbHOM OIUIaTe WJIM aBaHCe, a TakXe ITpadHbIe CAHKIMK MPU HE3aKIIOYCHUN
OCHOBHOTO JIOTOBOpa B BUE HeycTolkH (mrpada). Kpome Toro, npu Ham4uu yObIT-
KOB BUHOBHAs CTOpOHA 00513aHa UX BO3MECTUTb.

BaxHpIM MOMEHTOM SIBJISIETCSI TO, YTO MpPH OTKa3ze, HAIpHUMEp, MPOJaBlia OT
MOJIITMCAHUS JI0TOBOpA, MOKYIATelb HE CMOXET TpeOOoBaTh MOHYXACHUS K €ro 3a-
KIIIOYEHHIO, €CIIM 3asBJICHO TpeOOBAaHMUE O B3bICKAHUU JABOWHOM CyMMBI 3aJaTKa WK
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yObITKOB. IMEHHO TO3TOMY pa3Mep 3ajaTka HY>KHO IpeIycMaTpUBaTh B TAKOM pa3-
Mepe, 4TOObI OH YAOBJIETBOPSII MHTEPECHI CTOPOH MPU CPHIBE CIENKHU.

JloroBOpbI B M0JIb3y UX YYACTHUKOB U JI0TOBOPbI B M0JIb3y TPEThHUX JIHIL

JlaHHbIE JOTOBOPHI OTJIMYAIOTCS JIPYT OT JIpyra B 3aBUCHMOCTH OT TOTO, KTO
MOKET TpeOOBaTh UCIIOTHEHUS.

OOBIYHO JTOTOBOPHI 3aKJIIOYAIOTCS B MOJIb3y UX YYACTHUKOB, U TpeOOBAThH UC-
MOJIHEHUSI MOTYT COOTBETCTBEHHO YYAaCTHUKH ITHX JOTOBOPOB. OJIHAKO BCTPEUAIOTCA
U JIOTOBOPBI, IJie TpeOOBaTh UCIOJHEHUS 0053aTEIBCTB MOTYT TPEThH JIUIlA, HE TIPU-
HUMABIIUE YYaCTHS B 3aKJIIOUEHUU JOTOBOPA U HE SIBJISIIOLIUECS €r0 CTOPOHOM.

B cooterctBum co ct. 430 'K P® noroBopoM B moJib3y TPETHETO JIMILA MPHU-
3HAETCSI IOTOBOP, B KOTOPOM YCTaHOBJICHO, YTO JTOJDKHUK O0O0S3aH MPOW3BECTH HC-
MIOJIHCHHUE HE KPEIUTOPY, a YKAa3aHHOMY JIUITY, UMEIOIIEMY TIPaBO TpeOOBATh MCITOJI-
HEHUs 00513aTeLCTBA B CBOIO MOJIB3Y.

B kauectBe mpumepa MOXKHO yKa3aThb JOTOBOP CTpPaxOBaHUs ape€HIOBAHHOTO
UMYIIECTBA, KOTOPBIA 3aKIIFOUMII apeHIaTOp B MOJB3Y COOCTBEHHUKA ITOTO UMYIIIE-
cTBa (apeHmoaaTes).

JloroBopbI OTHOCTOPOHHHUE M B3aMMHbIE

JlaHHas TpyIma JOrOBOPOB Pa3IMYAETCS TEM, YTO OJHOCTOPOHHUE JTIOIOBOPHI
MOPOXKIAIOT Y OJTHOM CTOPOHBI TOJIBKO MpaBa, a y IPyroi — TOJIbKO 00SI3aHHOCTH.

Bo B3auMHBIX 10OroBopax KaxkJas U3 CTOPOH MpUOOpeTaeT U mpasa, U 00s3aH-
HOCTH IO OTHOIIECHHUIO K KOHTpareHTy. KoHeuHo, OoJiblliasi 4acTh TPa’kIaHCKO-
MIPABOBBIX JOTOBOPOB HOCUT B3aUMHBIN XapaKTep.

Bo3me3anbie U 0e3B03Me3AHbIC JOT0OBOPbI

Bo3Me3gHbIM ABIISIETCS TOTOBOP, B KOTOPOM MUMYIIIECTBEHHOE MPEIOCTABICHHE
OJIHOM M3 CTOPOH COOTBETCTBYET BCTPEUHOE UMYILIECTBEHHOE MPEIOCTaBICHUE JIPY-
TOM CTOPOHBI.

CoOOTBETCTBEHHO, JOTOBOP, B KOTOPOM BTOpasi CTOPOHA HE MPEJOCTABIISAET UYTO-
1100 B3aMeH, Ha3bIBAIOTCSI 0€3BO3ME3AHBIMU JJOTOBOPAMH.

Ota mpocTasi, Ha MEePBbIN B3I, KIacCU(pUKAIMS T0TOBOPa BOCTIPUHUMACTCS
HeoJiHO3HayHO. Tak, cornacHo m. 1 cr. 423 'K P® Bo3Me3aHBIM MPU3HAETCS JOTO-
BOp, 110 KOTOPOMY CTOPOHA JOJKHA MOJYYWUTh IJIATy WIM WHOE BCTPEUHOE MPEo-
CTaBJICHHUE 32 UCIIOJIHEHHE CBOUX O0S3aHHOCTEH.

B nanHo#l popmyIMpoBKe MMEKOTCH, HA HALI B3IJIAX, ONPedeICeHHbIC He-
TOYHOCTH.

Bo-nepBrix, BMeCTO TOro, 4ToObl O0003HAUYUTH BCTPEUHBIC ACHCTBUSI CTOPOH
JIOTOBOpA, HAaMpaBJICHHBIE HAa UMYIIIECTBEHHOE MIPEI0CTABICHUE, 3aKOHOIaTEe b JIesia-
€T aKIIEHT Ha O00s3aHHOCTAX, KOTOPBIE MO CMBICITY YKa3aHHOW HOPMBI BO3JI0KECHBI
TOJILKO Ha OJIHY U3 CTOPOH JOT0BOpPa, TO €CTh CTOPOHA 00s3aHa YTO-JIMOO MOJIYIUTh
3a UCIIOJHEHUE CBOUX ke 00s3aHHOCTEH. BBIXOAUT, 4TO B BOBME3THOM JIOTOBOPE O/I-
Ha CTOpPOHA BCerja MpeObIBaeT B CTaTyce JOHKHHKA, a JApyras CTOpOHa — B CTaTyce
KpeUTOpa, 4ero B MPUHIHIE ObITh HE MOKeT. OO 3TOM TOBOPUT M MOHATHE 00s13a-
tenbceTBa B 1. 1 ¢1. 307 'K P®, nocTpoeHHOM HAa YETKOM MOHUMAHUU TOTO, KTO SIB-
JSIeTCS CYOBEKTOM aKTMBHOTO TIOBEACHHS, a ATO BCEr/a JODKHHUK, KOTOPHIH COBEp-
IIaeT JeHCTBUSI, HAMIPaBJICHHBIC HA PA3JIMYHOTO POJia OOBEKTHI TPaKIaHCKUX MPaBO-
OTHOULICHHM.
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[ToaToMy mutst 0003HAYEHUS JUIIA, TIOJYYUBIIETO BCTPEUYHOE MPEIOCTABICHUE,
3aKOHOJATENIO CIEA0BANIO Obl UCIIOIB30BATh (POPMYIUPOBKY «BIIpaBE MOIYYUTH IjIa-
Ty U UIHO€ BCTPEYHOE MPEAOCTABIICHUEY.

Bo-BTOpBIX, MOMy4E€HUE JTUIIOM BCTPEYHOTO MPETOCTABICHHS TTOCTABJICHO B 3a-
BUCHMOCTb OT UCIIOJIHEHUSI UM CBOMX oOs3aHHOCTel. Ecnu Ob1 Obl1a hopmynupoBka
«3a HCTOJHEHUE CBOEH OOSA3aHHOCTH HMMYIIECTBEHHOI'O MPEIOCTaBICHUS», TO ATO
oTpaxayo Obl CyThb BO3ME3JHOIO JIOTOBOpa, @ UMEHHO HAJIM4Khe BCTPEUHOTO MPEo-
CTaBJICHUS KaK WCIOJIHCHWE OIHOW OO0S3aHHOCTH, a HE OOS3aHHOCTEH, Kak Mpemy-
CMOTpEN 3aKOHOAATEIb.

B nmuHammke 11000T0 MOrOBOpa CYMIECTBYIOT OOSI3aHHOCTH, COCTABJISIFOIINE
coJiep KaHNe BO3HUKIINX 00s3aTeNbCTB (00sI3aHHOCTh OILIATUTh TOBAp) M OOS3aHHO-
CTH, KOTOPBIC ONPEICTSIOT YCIOBHS UCTIOTHEHUS JOTOBOPA.

OHU MOTYT paccMaTpuBaTbCA 4Yepe3 MPU3MY YCIOBUM, CBSI3AHHBIX C TMPEIO-
CTaBJICHUEM OOECIEUYUTENbHBIX CPEACTB (HampuMmep, OOsI3aHHOCTH 3acTpaxoBaTh
HUMYIIIECTBO) JIMOO Yepe3 MPU3MYy YCIOBHI OpraHU3allMOHHOTO MOPSIKA B paMKax UcC-
MOJIHEHUSI KOHKPETHOTO 0053aTeNhCTBA, KOT/Ia UCIIOJHEHUE TON WM MHOW OOs3aHHO-
CTH XapaKTepU3yeT CTOPOHBI JIOTOBOPA KaK I00pOCOBECTHBIE (HAIpUMEp, 00S3aHHOCTD
MPEIOCTABUTh TPAHCIIOPTHOE CPEACTBO TOJI MOTPY3KY BeIlel, 00si3aHHOCTh o0ecte-
YUTh OCMOTp BeIllel, 005S3aHHOCTh MPEA0CTABUTH HEOOXOAUMYIO UH(POPMAIIHIO).

B3aumocoriacoBaHHbie J0r0OBOPHI M JOTOBOPHI MPHUCOETUHEHHS

JlaHHBIE TOTOBOPHI PA3TMIAOTCS B 3aBUCUMOCTH OT CITOCO0a X 3aKITIOUCHUS.

[Tpu 3aKmr0YeHNN B3aMMOCOTIIACOBAHHBIX JIOTOBOPOB YCIIOBHS WX 3aKITIOUCHUS
yCTaHABIMBAIOTCS cTopoHamMu. [Ipu 3akiTtoueHUH TOTOBOPOB MPHUCOCIWHEHHUS YCIIO-
BUSl MX 3aKIIFOYEHHS YCTAHABIMBAIOTCS TOJIBKO OJHOM CTOPOHOM, BTOpAasi CTOPOHA
JUIIICHA BO3MOYKHOCTH WX M3MCHSATHh WU JOTOJHATH, & TOJIBKO MOXKET JIMOO TPUCO-
CAMHUTHCS K HAM, MO0 OTKA3aThCs OT 3aKITFOYCHUS JAHHOTO JIOTOBOPA.

B cootBerctBUUM co cT. 428 'K P® n0oroBopoM NpUCOETUHEHUS MPHU3HAETCS
JIOTOBOP, YCIOBHSI KOTOPOTO OIPEEIICHBI OJTHON U3 CTOPOH B (POPMYIIipax WIIA WHBIX
CTaHJApTHBIX (popMax W MOTJIM OBITH MPUHATHI APYrON CTOPOHOM HE MHAUYE KAK Y-
TeM npucoeAnHeHus. Hampumep, 10roBop nepeBo3Ku OOIIECTBEHHBIM TPAHCIIOPTOM,
JIOTOBOP OBITOBOT'O MPOKaTa u T.J.

Takum 0O6pa3zom, OTMETHUM, YTO JIJIi HOPMAJIBHOTO OOMEHA UMYIIECTBEHHBIMU
OJlaraMl B COBPEMEHHOM OOIIECTBE, COOJIOJCHHUS TMpPaB M 3aKOHHBIX HHTEPECOB
CyOBEKTOB IpakIaHCKUX MPABOOTHOIICHUH HEOOXOIUMO TPH 3aKITFOYCHUH JOTOBOPA
OPUEHTHUPOBATHCS HAa HOPMBI TPAXKITAHCKOTO 3aKOHOIATEIbCTBA, TTOHMMATh TIPABOBOE
3HAYCHHE JIOTOBOpA KaK WHCTPYMEHTA, CBUICTCIBCTBYIOIIECTO O BOJICU3BSIBICHUU U
MOCJICTYIOIIIEM BO3HUKHOBEHUH, U3MCHCHHHM W TPEKPAIICHUU TPABOOTHOIICHWHA Ha
KOHKPETHBIX YCIIOBHSIX.
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Bomnpocs! Aji1 CaMOKOHTPOJIA
1.

Kak cooTHOCATCS OHATHSA «I0TOBOpP» U «CI[GJ'IKa»?

2. I[aﬁTe IMOHATHUC AOOroBOpa IO HAIMOHAJIBHOMY 3aKOHOAATCIBLCTBY BallICH
CTpaHBbI.

3. IIpeayCMOTpPEHO M TPaKIAHCKUM 3aKOHOJATeIbCcTBOM Poccuiickoir Pe-
Jiepary OrpaHNICHUE TTPUHITUTIA CBOOOIBI TOTOBOpa?

4. Yro coOOi MNpeACTABISIOT HMIIEPATUBHBIE W JUCHO3UTUBHBIE HOPMBI
IPaKAAHCKOTO 3aKOHOAATEIbCTBA?

5. B xakom 3HaUY€HHHM MO>KHO MOHUMATh TPAXKIAHCKO-ITPAaBOBOM JOTOBOP?
6. Kaxkue 1oroBopsl Bbl yKe 3aKIr04yaiu’?

7. KTo MOXeT ObITh CYyOBEKTOM Ipa)KAaHCKO-IIPAaBOBOTO JOrOBOpa?

8. KakoBbI pa3inuuus B MOAX0JIaX K ONPEACICHUIO BUOB YCIOBUH JTOTOBOPOB
B IpakJIaHCKOM 3akoHoaaTenbcTBe Poccuiickoit denepanuu u ctpan CHI™?
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Pasaen 5. 061Me noJI0KeHUsI MeXAYHAapOAHOIr0 YacTHOro npasa

B paznene paccMOTpeHbI OTAEIbHBIE BOIIPOCHI HOPMATUBHOT'O PETYJIMPOBAHHS,
TOJIKOBAHUS U IPUMEHEHHS IPakIaHCKO-IIPABOBBIX HOPM C YYACTUEM MHOCTPAHHOTO
AJIIEMEHTA.

MexaynapoaHoe yactHoe npaBo (nanee — MUII) — 3T0 COBOKYIHOCTh HOPM,
IIPEAHA3HAYECHHBIX [JUIS PETJIAMEHTALMHA YACTHOIPABOBBIX OTHOIIEHUM, BO3HUKAIO-
mMxX B cepe MEXIyHApOAHOTO oO0meHus. TpaauiiMOHHO MPEIMETOM PEerylInpoBa-
Husg MUII cumraroTcs 4acTHONMPABOBBIE OTHOLIEHUS, OTATOLIEHHBIE WHOCTPAHHBIM
AIIEMEHTOM, KOTOPBIM MOKET MPOSBIITECSA B TPEX BAPUAHTAX:

1) cyOBEKT MpaBOOTHOIIEHUS] — MHOCTPAHHOE JIMLO (MHOCTPAHHOE (PU3UUECKOE
JIMII0; NUHOCTPAHHOE WJIM MEKIYHAPOJHOE IOPUANYECKOE JUIO, TPAHCHALIMOHAJIbHAS
Kopriopaiys, o(puiopHas KOMIAHUS;, MEXIyHapojHas OpraHu3alus; WHOCTPAHHOE
roCyAapCTBO);

2) 00BEKT MPABOOTHOIICHUSI HAXOAUTCS 32 TPAHULICH;

3) ropuanueckuii (pakT, ¢ KOTOPHIM CBSI3aHO MPABOOTHOILIEHUE, UMEET MECTO 32
IpaHULIEH.

[IpuBeneHHoe omnpeneneHue He sBisieTcs oolenpu3HaiHbiM. Hu B Hayke, HU B
HAallMOHAJIBHOM 3aKOHOJIATEJIbCTBE, HU B MEKIyHAapPOIHO-TIPABOBBIX aKTax HE Cylle-
CTBYET €IMHOW TOYKH 3PEHMS OTHOCUTENBHO npeamera MUILI, monaTus nHOCTpaHHO-
ro anemeHTa, mecra MUYII B rmobanbpHOM npaBoBo# cucteme. s onpeaeneHus oc-
HOBHBIX xapakTtepuctTuk MUII HeoOXoauMO B3SITh Ha BOOPYXKEHHUE OCTPOYMHOE U
TOYHOE BBICKa3bIBaHUE PycCcKOro yueHoro M.M. bpyHa, 4To mo cBoel IOpUINYECKON
IIPUPOJIE «MEKITYHAPOJAHOE YACTHOE MPABO HA CAMOM JIEJIE HE SABJISETCS HU MEXKIY-
HapOIHBIM, HU YaCTHEIM»' . B IOKTpHHE npaBa oTHOCHTENBRHO TpeameTa MUII cymie-
CTBYIOT CJIEYIOLIE OCHOBHBIE BO33PEHHUS:

1. MUII kak oTpacib mpaBa U OTPaCib MPABOBEJICHUS €CTh 00JIaCTh OTHOIIIE-
HUW T'PaKIAHCKO-IPABOBOr'0 XapakTepa B LIMPOKOM CMBICIIE CJIOBA.

2. 3amada MUII 3axmtogaeTcsi B TOM, YTOOBI ONPEEIUTh TEPPUTOPHUIO, HA KO-
TOPYIO IIPOCTHPACTCS JASHCTBUE MPaBOBOM HOPMBI, U TakuM oOpazom MUII mmeer
JIENO TIPEXKIE BCETO C MPMMEHEHHEM 3aKOHA B IPOCTPAHCTBE?,

3. Camoll OTYETJIMBOM YEePTOM, KOTOpasi MO3BOJIIET 000COOUTH OOIIECTBEH-
HblEe OTHOLIEHUS B pamkax MUII, BbICTynaer ux CBs3b C MPABOMOPSAKOM JABYX WM
0oJIee TOCYIapCTB, a TAKXKE C CUCTEMOM MEXKIyHAPOIHOIO IIpaBa’.

MUII B y3KkOM CMBICIIE — 3TO COBOKYITHOCTh HOPM, PETYJIUPYIOLIUX COOCTBEH-
HO T'PaKIaHCKO-IIPABOBbIE OTHOLIEHUs ¢ UHOCTpaHHbIM dieMeHToM. MUYII B mupo-
KOM CMBICJIE — 3TO COBOKYITHOCTb HOPM, PETYJIHUPYIOUIMX JOObIE MEXKIyHApOIAHbIC
OTHOULIEHUS] YaCTHOIIPABOBOI'O Xapakrepa (rpakJaHCKHE, TOPTrOBbIE, CEMEWUHBIE, TPY-

! Mexnynaposoe uactHoe npaso: yue6nuk / I.K. JImutpuesa [u ap.]. — 4-e usa. — Mocksa: ITpo-
cnekr, 2017. — 680 c.

2 Yemmp k., Hopr I1. MesxaynapoaHoe uacTHoe mpaBo. — Mocksa: IIporpecc, 1982. — 496 c.

3 Anydpuena JLII. CooTHOIIEHHE MEKIyHAPOJHOTO MyOIMYHOTO M MEXKIYHAPOIHOIO YacTHOTO
npasa (CpaBHUTENBHOE UCCIIEIOBAHNE MPABOBBIX KATETOPHIA): AUC. ... A-pa opui. Hayk. — M., 2004. —
627 c.
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JOBbIE, BAJIOTHBIE, 3E€MEJIbHbIE, IMpoleccyaabHble). OCHOBHOE MECTO 3aHUMAIOT
I'PaKIaHCKO-TIPABOBBIE U TOPTOBBIE OTHOILLICHMUS.

B MUII, kak u B 11000# MHOM OTpaciau WIK CUCTEME IpaBa, CyIIEeCTBYIOT 00-
M€ U CTEeIHANIbHbIC IPUHIUIIBI. DTU MPUHIIUIIBI HE UMEIOT (GOPMbI «OOIIETTPUHSITO-
ro MEXAYHAPOIHOTO MPaBa» Kak B CIIy4a€ OCHOBHBIX MPHUHIUIIOB «MEKIYHAPOIHOTO
MyOJIMYHOTO TpaBa», peub HUJET 00 OOMIMX WM CXOXXHUX IPHUHIUIIAX (TIpaBUiIax)
MUII konkpetHbix rocyaapctB. [Ipunmunsr MUIT — 3To 060011eHHBIC, B OOJIBIION
CTETNEeHH a0CTPaKTHbIC IOPUIUUECKIE MPEANICAHNUS, UMEIOIINE «CKBO3HON) XapaKTep
(perynupyromue Bce oTHomenus chepst MUII).

OcHoBHbIMU (00mMK) npuHiunamMu MYII MOXHO cunTaTh ONpe/eeHHBIEC B
1. «o» cT. 38 Craryra MexnyHapogHoro cyna OOH (1945) «oOwmue npuHUIuUIb npa-
Ba, CBOMCTBEHHbIE IMBUIIM30BAaHHBIM HaLUAM». | OCIIOICTBYIOIIAs] KOHLIETILIHMS OTHO-
CUTEIJIbHO MPUPOJIbI OCHOBHBIX MPUHITUIIOB MpaBa — 3TO 00IIUE IOPUAUYECKUE TTPABH-
Jla, KOTOPBIE HCIOJB3YIOTCA MPU MPUMEHEHUU KOHKPETHBIX MPABOBBIX HOPM, MHPH
OIpe/iesIEHUH MpaB U 0053aHHOCTEN CyOBEKTOB IpaBa.

['maBnbie obOume npunnunsl MYII — npuniun pacta sunt servanda (0roBopbI
JOJKHBI COOJIOAATHCA), IPUHLUIIBI CIIPABEVIMBOCTH U 100poil coBecTH. OCHOBHBI-
mu npunnunamu MYII BeicTynmatoT He Bce 0OIMe MPUHIMIBI MpaBa (HApUMED,
npuHin nullum crimen nulla poena sine lege Bpsim 1M MOXKET OBITH OTHECEH K
MUII). O6miye npuHIKIIBI MpaBa, HEMOCPEICTBEHHO puMeHsieMble B MUII: Henb3s
nepeaarh ApyroMy OOJIbLIE MPaB, YEM CaM MMEEIIb; MPUHLUIIBI CIPABEVIMBOCTA U
n00poil COBECTH; MPUHIIMIIBI HE3JIOYNOTPEOJIEHUS MPAaBOM U OXPaHbl MPUOOPETEH-
HBIX MpaB; OpeMs OKa3bIBaHUS JICKHUT HA HCTIE; CIEUUAIBHBINA 3aKOH MUMEET Ipe-
UMYILECTBO Mepe OOIIHNM.

Cneunanbable npuHiunbl MUII — »To «06e3ycioBHbIe (popManbHO ompese-
JICHHBIE TpaBUja TMOBEACHUS, MPEICTABISIONINE CO00M Haubosiee OOIIMEe HOPMBI
MUII, 5T0 0OCHOBOIONATAOIIME HOPMBI NPSIMOrO AEHUCTBUS HAIMOHAJIBHOIO IIPABay.
[Tpuanunsr MYII o cpaBHEHUIO ¢ IPUHIKMIIAMH APYTUX MOACUCTEM HALMOHAIIBHOTO
npaBa 00J1aal0T cephe3Hoi crenuukoi. C 0JHOM CTOPOHBI, OHHM CBSI3BIBAIOT HAITHU-
OHAJIbHBIE MPABOBBIE CUCTEMBI MEX]Iy COOOM, a ¢ IPyroil — IOPUANYECKH CBSI3bIBAIOT
MEKIYHAPOIHOE U HALIMOHAIBHOE MPABO.

Aemonomus 601U Y4ACMHUKO8 NPABOOMHOWEHUs — TIIABHBIA CIIELMAIBHBIN
npuHuun MYII. ABTOHOMUSI BOJIM JIEKUT B OCHOBE BCEX UMYIIECTBEHHBIX U CBS3aH-
HbIX C HUMHM HEUMYIIECTBEHHBIX IPABOOTHOIICHUN MEXIy YaCTHBIMU JIUIIAMU
(mpuHLUI CBOOOBI JOTOBOPOB; CBOOOAA UMETh CYOBEKTUBHBIE MPAaBa WJIM OTKA3aTh-
cs OT HUX; cBOOOAa 0OpalaThCs B TOCYAAPCTBEHHBIE OpPraHbl 32 UX 3allUTOM WU
TepHeTh HapyleHus cBoux npas). CoBpemeHHas TeHaeHuus MYII — makcuManbHO
IIMPOKOE NPUMEHEHUE aBTOHOMHH BOJHU CTOPOH (TPYIOBBIE JOTOBOPHI, MOTPEOU-
TEIbCKUE CACIKH).

Ipunyun naubonee mecnou ceszu — cnenuanbabid npuanun MYII, onpenens-
IOIIMM OCHOBOIIOJIATAalOIIME Hayajga MPaBOBOTO PETYJIUPOBAHUS YACTHBIX OTHOIIE-
HUMW, CBSI3AHHBIX C WHOCTPAHHBIM IMPABOMOPSAIKOM. 3aKOHOM, OOBEKTUBHO CBOM-
CTBEHHBIM TaKOMY OTHOILIEHUIO, SIBJISIETCS MPaBO, UMEIOIIEe ¢ HUM HanboJjee TECHYIO
cBs3b. [IpuHIIUIT TECHOM CBSI3M UMeEeT (PyHIaMEHTaIbHOE 3HAUCHUE JIJIsl PEeryJIupoBa-
HUSI MEXIYHApOJHbIX YAaCTHBIX OTHOIICHWI B WEJIOM, OMNPEAEISET COOTHOIIEHUE
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KOJUIM3UOHHOTO M MaTepUAJIbHOTO PEryjJupoBaHus. Bce KOJIM3MOHHBIE MPUBA3KU
OTpa)karoT MPUHLHUI HauboJee TECHON CBSI3U MPAaBOOTHOILLIEHUS, OTATOIEHHOI0 NHO-
CTPAaHHBIM JIEMEHTOM, C KOHKPETHOM MPaBOBOM cuctemMou. Hampumep, oTHOLIEHN,
CBSI3aHHBIE C 000POTOM Bellel, HarOosiee 0OBEKTUBHBIM 00pa30M CBSI3aHbI C TIPABOM
MeCTa HaXOXJECHUA BelIM. JTa OOBEKTHBHAs CBSI3b OTPaK€HA B KOJUIM3MOHHOM
npuHIume lex rei sitae.

Ipunyun npedocmasnenusi onpeoeneHHblx pexcumos — HallMOHAJIBHOTO, CIie-
UANBHOTO (TpedepeHIINalIbHOTO WM HETaTUBHOTO), peKuMa HauboJbIero Ojaro-
NPUATCTBOBaHUA. HallMOHANBHBIN U cCieUalbHbIA PEKUMBI B OCHOBHOM ITPEIOCTaB-
JSIFOTCS. UHOCTPAHHBIM (DPU3MUYECKUM JIMIIAM; PEXUM HauOOJBIIEero 0JaronpusTCcTBO-
BaHUsl — MHOCTPAaHHBIM [opuandeckuM nunam. [Ipedepenunanbapii (0000 JBroT-
HBIA PEXHUM) MPEAOCTABISIETCS IOpUaAnYecKuM (Hanbosiee KPYHMHBIM MHOCTPaHHBIM
MHBECTOpaM) U (PU3UUYECKUM JIULaM (KUTEJISIM MIPUTPAHUYHBIX 00JacTel; rpaXkaaHam
rocy1apCcTB, Hau0OJIee TECHO CBSA3AHHBIX C JAHHBIM TOCYJapcTBOM). B KOHCTUTYIIMSIX
MHOTUX TOCYJapcCTB 3akpemieHa (OpMYyJIHpPOBKA, YTO IPU ONPEAEICHUU OOILEro
[IPaBOBOI'0 CTaTyca WHOCTPAaHHBIX TPaXJaH WM IPEIOCTaBISAETCS HALMOHAJIBHBIN
pEeXHUM: MHOCTPaHHBIE JIUIA MOJIb3YIOTCS TEMH K€ IIPaBaMH U HECYT Takue ke o0s-
3aHHOCTH, YTO COOCTBEHHBIE JIMIAa rocyaapcTBa npedObiBanus (cT. 62 KoHcTuTyuun
Poccuiickoit @enepanun).

OnHako 001IMe KOHCTUTYLIMOHHBIE HOPMbI O IMPEIOCTaBICHUU HHOCTpaHILaM
HAI[MOHAJILHOTO pEeXHMa Ha MPaKTUKE COMPOBOKIAIOTCS MHOTOYHCICHHBIMUA U3bSATHU-
SIMH, 3aKPEIJICHHBIMU B 3aKOHAX W MOJ3aKOHHBIX akTax. dDakThuecku mpaBoOBOW cTa-
TyC MHOCTPAHIIEB OCHOBAH Ha MPHUHIMIE PEeKMMa HauOOJIbIIEro OJaronpusTCTBOBA-
Husl. OcHoBHOM pexum B MUII — pexxum HanOosnbliero onaronpustcTBoBanus. FOpu-
JTUYECKOE COJIEp’KaHne MPUHLMIIA HAaHOOIbIIEro OJaronpusITCTBOBAHUS — MPEAOCTaB-
JIEHHE Ha TEPPUTOPHH JTAaHHOTO TOCYIapCTBA PABHBIX MPaB BCEM MHOCTPAHHBIM JIUIAM
B OIpeNIETICHHOM cdepe AeITeNbHOCTH Ha OCHOBE MEXIYHAPOIHOIO I0r0BOpA.

Ilpunyun e3aumnocmu. CylnIHOCTh B3aWMMHOCTH — MPEIOCTABICHHUE JIMLIAM
WHOCTPAaHHOI'O TOCYZapCTBa OIPEICIICHHBIX MPaB WM OMNPEIEIECHHOIO IMPaBOBOIO
peXrMa MpHU YCIOBUM, UTO JIMIIA CTPaHbl, UX MPEIOCTaBIAIONIEH, OyAyT MOJIb30BATh-
Csl aHAJIOTUYHBIMU IIPABAMU WJIM [TPABOBBIM PEXXKMMOM B JAHHOM MHOCTPAHHOM I'OCY-
napcrBe. OCHOBHOM HMCTOYHHMK B3aMHOCTHM — HAallMOHAJIBHOE 3aKOHOIATEIBCTBO.
Hanuune B3aMMHOCTH B JE€ATENBHOCTH MPABONPUMEHUTENBHBIX OPraHOB JIBYX IOCY-
JApCTB YCTAaHABIMBAETCS CIEAYIOMIMMH CIIOCOOAMU: TPABONPUMEHUTENbHBIE OPTaHbI
OJTHOTO TOCYJapCTBa KOHCTATHPYIOT, YTO B JIPY>KECTBEHHOW CTpaHE HE MPOU3BOJHU-
JIOCh JIGUCTBUM, CBUIETENBCTBYIONIMX 00 OTKa3€ OT B3aMMHOCTH; B MOCTAHOBJICHUU
HAllMOHAJIBHOTO MPABONPUMEHUTENBHOTO OpraHa MEpPEUUCIIIOTCS JEUCTBUS HHO-
CTPAHHOTO TOCYJIapCTBa, MOATBEPKIAIOIINE B3aMMHOCTh B OTHOILIEHUHM COTPYJIHU-
YaroUuX CTOPOH.

Jlns MUII nanbomnbIliee 3HaYSHUE UMEET JCICHNE B3aUMHOCTH Ha MaTepHallb-
HYIO U KOJUTM3MOHHYIO0. [Ipo6eMbl KOMTM3UMOHHOM B3aMMHOCTH OTHOCSATCS K KOJUIH-
3MOHHOMY IpaBy. MarepuasibHas B3aUMHOCTH JEJIUTCS Ha COOCTBEHHO MaTepualib-
HYIO0 (MaTepuaIbHyIO B Y3KOM CMBICIIE) U (POpMalIbHYIO B3aUMHOCTb. MartepualibHas
B3aMMHOCTb BBIPAXAETCS B MPEIOCTABICHUU MHOCTPAHHBIM JIMLAM TOW K€ CyMMBI
KOHKPETHBIX MpPaB M MPAaBOMOYMI, KOTOPHIMU HAlMOHAJIBHBIE JHULA MOJIb3YIOTCS B
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COOTBETCTBYIOIIEM MHOCTPAHHOM rocyaapcrse. GopmanbHas B3aMMHOCTD 3aKJIOYa-
€TCS B MPEIOCTABICHUU MHOCTPAHHBIM JIMIIAM BCEX MpPaB U MPABOMOYUM, BBITEKAIO-
IIMX U3 MECTHOTO 3aKoHojAaTeNbcTBa. OCOOCHHOCTh (hOpMaIbHON B3aMMHOCTU: UHO-
CTpPaHHBIM JIUIIAM B JPYTOM rOCYyAapCTBE MPEIOCTABIISIIOTCA U TAKKWE TIPaBa, KOTOPHI-
MU OHU HE TMOJIB3YIOTCS B CBOEH CTpaHE.

B 1o ke BpeMs MHOCTpaHHBIC JHUI]a HE MOTYT TpPeOOBAaTh MPEIOCTABJICHHUS
paB, KOTOPHIMH OHU 00JIAJAIOT B CBOEH CTpaHe, €CIU MPEIOCTaBICHUE TaKUX IMpaB
HE NPELYCMOTPEHO 3aKOHOJATEIbCTBOM COOTBETCTBYIOIIETO WHOCTPAHHOTO TIOCY-
napcTtBa. MarepuaibHas B3aMMHOCTh MPEAOCTaBISIETCS B OTIENbHBIX cepax:
HACJIEJICTBEHHOE M aBTOPCKOE IMPaBo, MPaBO MPOMBIIUICHHON COOCTBEHHOCTH, BOIi-
HOE HaJI0roo010XkeHue (HalpuMep, IpaBo MHBECTOPA HA MOJYYEHUE KOMIICHCALIUH B
ClIy4yae MPUHYAHUTEIBHOIO U3BATUS €ro KanuTauioBiokeHuil). [lo obmemy npasuiry
npenocTaBisieTcs (GopMaibHas B3aWMMHOCTh, HAPUMEpP WHOCTPAHHBIC (PU3UUECKHE
JIUIA TIOJIB3YIOTCSl HAlIMOHAIBHBIM PEKUMOM B cepe Tpa)kIaHCKON M TPaxaaHCKO-
nporieccyanbHo# npaBocrocodHoctu (¢1. 1196 'K P, ct. 398 I'TIK PD).

Ipunyun mesxrcoyHapoOHol exciueocmuy — OIUH U3 CTapEHIINX WHCTUTYTOB
MUIIL. B XVII B. MexayHapoaHasi BEKIMBOCTH (comitas gentium) siBJsuIach peno-
CBUIKOM TNPHUMEHEHUsS WHOCTPAHHOTO NpaBa. MeXayHapoaHas BEKJIUBOCTb Ipea-
CTaBJISIET COOO0M MEXKITYHAPOIHOE OOBIKHOBEHHE, T.€. TIPABUIIO MOBEJICHUS, KOTOPOMY
rocyJapcTBa CIEIyIOT, HE MPU3HAaBas €ro IPUINYECKU 00s3aTeNbHbIM. B Hanbob-
HIEN CTENIEHU NPUMEHEHNE MEKIYHAPOJIHON BEKIIMBOCTA CBOMCTBEHHO CyAaM CTPaH
oOmero npasa. [IposiBneHne MexayHapOIHON BEXIMBOCTH HE MPE3IOMUPYET aHAIIO-
TUYHBIX OTBETHBIX JICUCTBUN U HE COMPOBOXKIAETCS TpeOoBaHMEM B3auMHOCTH. OT-
Ka3 OT COOJIIOJIEHUS MEXIyHApOIAHOW BEKJIMBOCTH HE JIOJKEH PAaclieHUBAThCA Kak
HEJIPYKECTBEHHBIN aKT U CIIY>KUTh OCHOBAHUEM JJIsl PETOPCUH.

Haubonee pacnpocmpanennoe npumenenue npuHyuna mexcoyHapoOHOU 8edic-
JIUBOCMU — ITO «BHEAOTOBOPHAs MpaBoOBasi MOMOIby». [Ipu oTCyTCTBUH clielanbHO-
ro MEXKJIYHAapOJHOTO COTJAIIeHUsl O MPEJOCTABICHUH MPABOBOW MOMOIIU TOCyap-
CTBO BIIPABE PAaCCUMTHIBATH HA OKA3aHHME IMOMOIIY HAa OCHOBE B3aMMHOCTH B MOPSIKE
MEXIYHApOIHON BEKIMBOCTH. Eciu rocygapcTBo 0€3 JTOCTATOYHBIX OCHOBAaHUM OT-
Ka3bIBAET JIPYTOMY TOCYJIapCTBY B IPAaBOBOM IMOMOIIM, TAKOW OTKa3 MPEICTaBIISIET
co0o¥l HapyllleHHe MPUHIIUITA MEXITYHAPOIHON BEXIMBOCTH. [loHsATHE MEXTyHAPO-
HOM BEXJIMBOCTH CBSI3aHO C TIOHSTUEM B3aUMHOCTH, HO 3TO HE TOXKJIECTBEHHBIE KaTe-
ropuu. B3auMHOCTh npecTaBisieT OO0 HOPMY MEXKTyHAPOIHO-IPABOBOIO OObIYast
Y OJHOBPEMEHHO HOPMY HAallMOHAJIBHOTO 3aKOHA. [[puHIMI MeXTyHAapOIHOW BEXKIIH-
BOCTH — 3TO MEXIYHAapOJIHO-NPAaBOBOE OOBIKHOBEHHE, HE SBIIAIOIICECS MPaBOBOU
HOpMOI1. MeXyHapOIHYO BEKIIMBOCTh MOYKHO OIPEAEIUTh KaK B3aUMHOCTb, HE 3a-
KPEIUICHHYIO B JOTOBOPE WJIN 3aKOHE.

lpunyun neouckpumunayuu. JJTUCKpUMUHALUS — 3TO HApPYUICHUE WM OTPAHU-
YEHUE 3aKOHHBIX MPAaB U MHTEPECOB MHOCTPAHHBIX JIMI] HA TEPPUTOPUU KAKOTO-JTHO0
rocyfaapctBa. [IpuHIIMN HEIUCKPUMUHAIIUKA O3HAYAET, YTO JIMIA KaKOro-JIu0O0 rocy-
JapCcTBa HE MOTYT OBITh MOCTABJICHBI B XYAIIUE YCIOBUS, YeM JIUIA APYTHX TOCY-
napctB. Kaxxaoe rocyapcTBo UMeET MpaBo TPeOOBATh OT APYroro rocyaapcraa co-
3aHUs JJI €r0 HAIIMOHAJIBHBIX JIMI] TAKUX € YCIOBHUM, KOTOPHIMU MOJb3YIOTCS JIH-
11a PYTUX TOCYIapCTB, T.€. OOIIMX U OJUHAKOBBIX I BceX. [IpUHITUTT HETMCKPUMHU-
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HallUM HE HYKJIAETCS B JOTOBOPHOM 3aKPEIJIEHWH, OH HEIOCPEACTBEHHO BBITEKAET
U3 CYBEpPEHHOI'0 paBEHCTBA rocyaapcTB. [IpuHIMIT HETUCKPUMHUHAIIMN — 3TO «00paT-
Has CTOPOHa» MPHUHIMIA NPEIOCTABICHUS ONPENEICHHBIX peKUMOB. Eciin B Hamo-
HAJbHOM 3aKOHOJATEJbCTBE COACPXKUTCA OO0IIas HOpMa O MPEIOCTaBICHUU HHO-
CTpaHIlaM HAIIMOHAJIBLHOTO PEeXHMa B 00JACTH TPaXJTAHCKOM MPaBOCIOCOOHOCTH, TO
HE0OOCHOBAaHHOE UCKIIIOUEHUE U3 cpepbl JEHCTBUS TaHHONW HOPMBI IpakIaH KaKoro-
100 KOHKPETHOT'O TOCYyAapCTBa PAClEHUBACTCS KaK TUCKPUMUHALIMS.

[IpaBo Ha peropcuu. PeTopcuu npencTaBisitor co00i MPaBOMEPHBIE OTBETHBIC
OTPaHUYMUTEIIBHBIE IEUCTBUS OJTHOIO TOCYAApPCTBA MPOTUB APYrOro, €CiIk Ha €ro Tep-
PUTOPUU HAPYIIAIOTCS 3aKOHHBIC MpaBa M MHTEPECHl (U3HUECKUX U IOPUIANICCKUX
JIMI TIEPBOTO TOCYJAapCTBA. DTO MPUHYAUTEIbHBIE MEPhI, COBEPLIAEMbIE B OTBET Ha
HEJIPY’)KECTBECHHBIN aKT W HANPABJIICHHBIE HE MPOTUB I'OCYIapCTBA B LIEJIOM, a IIPOTUB
€ro YacTHBIX JIUI] B KOHKPETHOU chepe MexxayHapoaHoro obmenus. Llens peropcuii —
TOOUTBCSI OTMEHBI JUCKPUMUHAIIMOHHOM TOJUTHUKHA, BOCCTAHOBUTH INPUMEHEHUE
IPUHIIUIIA B3AUMHOCTU B OTHOLLICHUSAX MEXKIY COOTBETCTBYIOIIUMU IOCYIapPCTBAMMU.
Mepbl, BBOAMMBIE B KAYECTBE PETOPCUM, JOKHBI OBITH MPONOPLIUOHATIBHBI (HE 00sI-
3aTeJIbHO TOKJIECTBEHHBI) CIIPOBOIMPOBABIIEMY MX JIESHUIO U MPEKpaIIaThCcs ¢ MO-
MEHTa BOCCTAHOBJICHUSI MEPBOHAYAJIBHOrO cOCTOSIHUSA. OOOCHOBAaHHOE MPUMEHEHUE
pPETOpCHIl HE MOYKET PacCMATPUBATBHCA KaK HAPYUICHHWE NPUHIUIIA HEIUCKPUMHHA-
uuu. B poccuiickom 3aKOHOJIaTENIbCTBE HOPMBI O PETOPCHUSAX 3aKpEIUIeHbI B CT. 1194
'K PO, n. 4 ct. 398 I'TIK PO, 1. 4 ct. 254 AIIK P®. [TomHOMOYMAMU 1O YCTAHOBJIEC-
HUIO petopcuid HaneneHo [IpaBurenscTBo Poccniickon Penepanumn.

MUII npenHa3sHayeHO Uil PETYJIMPOBAHMS YACTHBIX MMYLIECTBEHHBIX M HE-
MMYILIECTBEHHBIX OTHOIIECHHM, CBA3aHHBIX C MPABOM ABYX M Oojiee rocynapcTts. Ha
pPEryJIMPOBAaHUE OJHOTIO U TOTO K€ OTHOLICHUS IMPETEHAYIOT HECKOJIBKO IPaBOBBIX
CUCTEM, U BO3HUKAET KOJUIM3MS 3aKOHOB (KpaeyroibHoe nousrue MUII). Paspere-
HUE JaHHOW KOJUIM3UM MPEACTaBIIIET COOOM OCHOBHYIO Li€Jb IIPABOBOIO PETYIHUPO-
Banust B MUIIL. Orto «mpenonpenensieT cBoeodpazre KOMIUIEKCA OPUIUYECKOTO HH-
CTpyMeHTapusi, ucrnosibyemoro B MUII, 4to mo3BosisieT BBIAEIUTH €ro 0COObIH Me-
Tom»'. Hamuuue CBA3M Y4aCTHOTO MPABOOTHOLIEHHS ¢ HHOCTPAHHBIM HPABOIOPSIKOM
CO3/1ae€T NPEINOCBUIKY Uil 0COOOT0 METOJa PEeryjIupoOBaHUs, MO3BOJSIOLIETO pe-
IWTh, IPABO KAKOT'0O TOCYIAPCTBA JIOJKHO IIPUMEHATHCA B KOHKPETHOM CIy4ae.

OO6mue MeToasl peryaupoBanus oTHoIeHUH B cpepe MUII — meTonbl nerieH-
TpaJM3aluu, CBOOObI TOrOBOPHBIX OTHOIIEHUH, PABEHCTBA U aBTOHOMHUH BOJIM CTO-
POH (Kak B JIFOOOW OTpaciii HALIMOHAJIBHOTO MIPpaBa, PEeryJUpyronieil UMyIIeCTBEHHbIE
U CBSI3aHHBIE C HUMU HEUMYIIECTBEHHBIC OTHOIICHUS MEXAY YACTHBIMH JIUIIAMH).
B MUII HannyecTBYIOT M ClIELIMAIIbHBIE METOABI IMPABOBOTO PETYIUPOBAHUS — KOJI-
JIM3UOHHBIA M MaTepuaibHO-NMPaBOBOM. CleluanbHbIE METOJbl PEryJMpPOBaHUS Xa-
PaKTEepU3YIOT JaHHYI0 COBOKYIHOCTh IPAaBOBBIX HOPM Kak cCHeuu(puueckyio,
000C00JIEHHY10, LIEJOCTHYI0, CAMOCTOATEIbHYIO HOPMATUBHYIO CUCTEMY.

Konnuzuonnwiii memoo — OTCBUIOYHBINA, KOCBEHHBIM, ONOCPEIOBAHHBIA METOL,
OCHOBAHHBI Ha MPUMEHEHUH KOJUTM3HOHHBIX HOpM. Cyj MPOW3BOAUT BBIOOP KOMIIE-
TEHTHOTO MTPABOIOPsAIKa (pa3peliaeT KOJUTM3MOHHBINA BOMPOC) U MOCJE 3TOTO MPUMEHSIET

! Epnbeiiesa H.JO. MexnyHapoqHOe YacTHOE PaBo: YU4eOHUK s By30B. — MockBa, 2015. — 655 c.
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MaTepuabHO-TIPaBOBbIE HOPMbI U30paHHOM MPaBoOBOM cucTeMsl. [Ipu npumeneHnn Koi-
JM3UOHHOTO METOZA MPAaBUJIO MOBEAECHUS 00pa3yeT CyMMa JIByX HOPM — KOJUTU3UOHHOM
Y MaTepUaJIbHO-IIPABOBOM, K KOTOPOM OTCBhUIAECT KOJUIM3MOHHAs. PeryimmpoBanue mo-
CPEICTBOM KOJUIM3MOHHOIO METOJa IPEANOoNiaraeT JIEHMCTBUE KOJUIM3UOHHOW HOPMBI
IIpaBa CTpaHbl, CyJl KOTOPOM pacCMaTpUBAaET JIEN0, B COYETAHUM C IOCIEAYIOIINAM JCH-
CTBUEM MAaTEpUAIIBHOW HOPMBI MHOCTPAHHOIO WJIM HAIMOHAIBHOIO IpaBomnopsaka. B
CTPYKTYpE KOJUIM3MOHHOW HOPMBI 3aJI0KEH KPUTEPUl BbIOOpa HAIIMOHAJIBHO-IIPABOBOI
cuctembl. CocoObl KOJUTU3MOHHOTO METO/Ia — BHYTPEHHUH (TIPH MTOMOIIY HOPM HAIHO-
HAJIHOTO KOJUTM3MOHHOTO TpaBa) M YHU(HUIMPOBAHHBINA (TIOCPEICTBOM MPUMEHEHHS
MEXTyHAPOJHBIX KOJUTM3MOHHBIX HOpM). KOJUIM3MOHHBIM METO/T CUMTAETCSl IEPBUYHBIM
1 ocHoBornoararonmM B MUII, nockonbKy KOUIM3HOHHBIE HOPMBI — 3T0 0OcHOBa MUI L

CraHoBneHue MatepuanbHO-1paBoBoro Meroaa B MUII cBsizano ¢ npoueccamu
MEXIyHapOAHO-TpaBoBOi yHH(pHUKanuu. B konne XIX — nepBoii mojoBuHe XX B.
OBUIO 3aKJIIOUYEHO OOJBIIOE KOJIMYECTBO MEKIYHAPOJIHBIX JOTOBOPOB, COAEPMKAIIUX
YHU(QHUIIMPOBAHHBIE HOPMBI, NPEIHA3HAYEHHBIX IS «IPSIMOIO» MCIIOJNb30BAHUS B
HAI[MOHAJIBHO-IIPABOBOM cepe. DTOT METOJ] peallu3yeTcsl HOCPEACTBOM TPUMEHEHUS
€IMHOOOPA3HBIX MaTEPHUAIBHO-IIPABOBBIX MPABHJI MOBEIACHUS, KOTOPbIE CO3JAIOTCS
roCyJapCTBaMU U BIIOCIEACTBUM HUMILIEMEHTUPYIOTCA B HAIlMOHAJIBHOE IIPaBo.
HanunonanbHbple MaTepuanbHO-IIPABOBBIE HOPMBI «IIPSAMOIO JIEUCTBUS» BXOIAT B
cTpykTypy MUII, BKiItodaroTCsl «B €ro IOPUAUYECKYI0 0a3y, pOpPMHUPYIOIIYI0 MaTe-
pHATBHO-TIPABOBOM METOJ peryiupoBaHus». W yHuUIIMpOBaHHBIE, U HALIMOHAJb-
HBIE MaTE€pUAJIbHBIE HOPMBI HIMEIOT OJHOPOIHBIA MEXaHU3M JECHUCTBUS.

Bonpocsl A1 CAMOKOHTPOJIS

1. Uto nmoHuMaeTcs o TEPMUHOM «MEKIYHAPOIHOE YaCTHOE ITPaBO»?

2. Kakue moaxo/pl K MOHMMAHHUIO MEXKIYHAPOJHOTO YAaCTHOTO MpaBa CIOXKH-
JIMCh B COBPEMEHHOM HayKe?

3. Kakuie npuHITUIIBI MEXTyHAPOHOTO YACTHOTO MpaBa OTHOCSTCS K 00IUM?

4. HazoBuTe NPUHIUIBI MEXKIYHAPOAHOTO YACTHOTO MpPaBa, OTHOCSIIMECS
K CIICIUAJILHBIM?

5. B 4em cocTOUT CyIIHOCTh NMPUHLININA B3AUMHOCTH?

6. B uem 3akmiroyaercs NpUHIMI HEAUCKPUMUHALIAN?

7. Kakuie MeTo/ibl MPUMEHSIIOTCS] B MEKIyHAPOIHOM YaCTHOM IpaBe?

8. B uem 3akiro4aeTcsi CyIHOCTh KOJUTM3UOHHOTO METO1a?

9. Uto mpenmnonaracT OpUMEHEHHE MaTEPUAIbHO-IIPABOBOIO METOJIa MEXIY-
HapOJIHOI'0 YaCTHOTIO MpaBa?
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3AK/TIOYEHHUE

VYyebHoe nocobue npeacTapisieT co00i TOCTYIMHOE U3JI0KEHHUE Psiia MOI0XKe-
HUM O0IIel YacTu rpakIaHCKOTO MpaBa, BKIIIOYAsi HCTOYHUKHU TPAXKIAHCKOTO MpaBa,
CyOBEKTBl U OOBEKTHI TPAKJAHCKUX IPABOOTHOILIEHUN, OCHOBBI PETYIWPOBAHUS
IpaKJaHCKO-TIPABOBOTO JIOTOBOPA, a TakKe OCOOEHHOCTH IMPABOBOIO 0OECTICUECHHUS
IpaKIaHCKUX TIPABOOTHOIICHUM ¢ y4acTHEM UHOCTPAHHOTO 3JIEMEHTA.

PackpbiBasi MOHATHE UCTOYHUKOB I'PAXKJAHCKOIO MpaBa, aBTOPHI 0003HAYAIOT
UX OCOOEHHOCTH, PaCCMaTPHUBAIOT JAEHCTBUE HOPM IPaXIaHCKOrO MpaBa BO BPEMEHH
Y 110 KPYTY JIULI.

AHanu3 cyOBEKTOB IpaKJaHCKHUX MPABOOTHOLIEHUH MO3BOJIMII aKLIEHTUPOBATh
BHUMaHHE HAa OCOOEHHOCTAX MX y4acTusi B TpakJIaHCKoM obOopote. PaccmarpuBas
OOBEKTHI TPAKAAHCKUX MPABOOTHOIICHUH, aBTOPHI OCOOCHHBIM yIOp MPH ITOM Jie-
Jal0T Ha Takue crenuduueckrue 0ObEeKThl IPakIaHCKOro MpaBa, Kak JIEHbIU U IIEH-
Hble OyMaru, a Take JIMYHbIe HEMMYIIIECTBEHHbIE TPaBa.

Ananusupytorcsi nojoxkeHus: I'paxnanckoro kozaekca Poccuiickoit ®enepa-
UM, PETyJUPYIOLIUE 3aKI4YeHHe, HU3MEHEHHE M PacTOPKEHUE TPaKIaHCKO-
IIPaBOBOT'O J1I0roBopa. PaccmarpuBaroTcs 0COOEHHOCTH TaKUX BHJIOB JIOTOBOPOB, Kak
nyOJIMYHBIN JOrOBOpP, MPEABAPUTEIBHBIN 10IOBOP, TOTOBOP MPUCOECTUHEHUS, JOT0-
BOD B I0JIb3Y TPETHETO JIMIIA.

Matepuan, U3J10)KEHHbI B y4eOHOM IOCOOMM, aJanTHpPOBaH JJIsi MHOCTpaH-
HBIX CITyllIaTeied, HallpaBJjeH Ha YCBOEHUE UMH OCHOBHBIX, OOIIETEOPETUYECKUX T10-
JIO’)KEHUW TPaKJIaHCKOTrO MpaBa, HEM3MEHHBIX IS JIF0OOro rocyaapctsa mupa. JlaH-
HBI MaTepuan umeeT o01eoOpa3oBaTesibHOE 3HaYe€HUEe, HEOOXOIUM ISl CIIeUaIu-
CTOB JIFOOOW 00JIACTH IOPUCTIPYICHIIMM U MOXET MPUMEHSATHCS MHOCTPAHHBIMU CIIe-
[MAJIUCTaMU BHE 3aBUCHMOCTH OT TOrO, B KAKOW CTPAHE OHM IJIAHUPYIOT OCYIIECTB-
JIeHHEe CBOeU mpodeccnoHaabHON AesTeTbHOCTH.
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