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HPEAUCTIOBHUE

[lenpt0  HACTOSIIMX  METOAMYECKUX  PEKOMEHAAMK  SBJISETCA
pPAaCCMOTPEHHE  AKCTPAJUMHIBUCTUYECKUX  CPEICTB, HCIONB3YEMBIX  IPH
OpraHM3alMd TEKCTOB CYIEOHBIX aKTOB AHIIIO-TOBOPSIIUX CTpaH. AOCONIOTHO
BEAYIIYI0O POJb B KOAUPOBAHUU Takoil HH(OpManuMu HUrparoT BepOalibHbIC
CpENICTBA, HO BEJIMKO 3HAYEHHE U HEBEPOAJbHBIX CPEJCTB, CHOCOOCTBYIOIIMX
CO3/IaHHI0 0COOO0M KOMITO3UIIMH JJAHHOTO BUJA TEKCTA.

OCHOBHOI enuHULIE KOMMYHHKAIIMU SIBISIETCS TEKCT. B mpouecce
OOIICHUS MEXIy HIOPUIUYECKUMU U (PU3UYECKUMHU JHMIIAMHU HCIIOJb3YeTCs
OTPECIICHHBIA SI3bIKOBOM  KOJ, KOTOPBIM TMpEeACTaBIsieT COOOW CcHCTEMY
S3BIKOBBIX 3HAKOB M TMpaBUJl MX MCHOJIb30BaHUA. AJpecar B pe3yibTare
VCITOJIB30BAHMS SI3BIKOBOTO KOJA CO3[a€T KOHKPETHBIE TEKCThI B IHCHMEHHOU
Wi yCcTHOW Qopme. PeuunueHT AOKEH €ro JAeKOAUpPOBaTh, YUHUTHIBAS
AJIEMEHTHI TOBEACHUS, CBSA3aHHBIE C OIPENEICHHON TpaJulUen, paziudus B
BepOambHOM U HeBepOaJbHOM IOBEIEHUU HOCHUTEIEH pa3IUYHbIX S3BIKOB,
OTJIMYMS B PEUEBOM 3THKETE U KapTuHax Mmupa. [lepepaboTka TekcTa COCTOUT B
COMOCTABICHUH MH(POPMALIMKM C TOJIYy4aeMOW M3 TEKCTa, KOTOPasl KOAUPYETCs
CPEACTBAMU JIUTEPATYPHOTO A3bIKA. TUMOBOM S3BIKOBOM KOJ TOTO WJIM WHOIO
TEKCTa MPEAONpPEAENAeTCs] KOMMYHUKATUBHOM (PyHKIMEH, KOTOPYIO TaKou
TEKCTa BBITIOJIHSIET B ONPENCIIEHHOM COLIMYME.

B  HacrosmMx METOOMYECKHX PEKOMEHAALMAX  PacCMaTpHUBAIOTCS
HKCTPAJIMHIBUCTHYECKUE CPEACTBA OPraHU3allMM TEKCTOB CYAEOHBIX PEIICHHI
aHIIO-TOBOPSIIIUX CcTpaH. Heo0XoIWMO OTMETHUTh, YTO JIaHHBIE TEKCThI
HAXOJATCSl B OTKPBITOM JIOCTYyIE Ha caiiTax cyoB. [IyOnuKyst akTbl B OTKPBITOM
JIOCTyTE, CyAbl 00ECIEeYUBAIOT MPUHUUI MPO3PauHOCTH MpaBocynus. OHaKo,
coOuroas mpaBa Tpak/laH Ha HEMPUKOCHOBEHHOCTh YaCTHOM U3HU, JTUYHYIO U
CEMENHYI0 TaliHy, 3alUTy YECTH U JEJIOBOM pernyTaluuu IpakaaH U KOMIIaHUM,
npy NyONMKauuu W3 TEKCTOB CyAEOHBIX AKTOB HCKIIOYAIOT MEePCOHAIbHBIC
JTAaHHBIE.

C muenpto wu3yuyeHUS OCOOCHHOCTEH CTPYKTYpPHO-KOMITO3MIIMOHHOMN
OpraHu3alliy TEKCTOB Cy[ACOHBIX PEIICHUI B HACTOSILEM U3AaHUM TIpe/jiaraeTcs
KypcaHTaM HCCIIeIOBaTh CyAeOHbIe aKThl AMNEJUIIUOHHOTO Cyla AHIIUU U
Vanwca (rpaxpanckue paena) (England and Wales Court of Appeal (Civil
Division) Decisions), pemienns BepxosHoro cyma Mpmanauu (High Court of
Ireland Decisions), pemenust Bepxosuoro cyma Hosoit 3enanmuu (New Zeland
High Court Judgments), BepxoBnoro cyma SAmaiiku (Supreme Court Of
Judicature Of Jamaica) u BepxoBnoro cyma CHIA (U. S. Supreme Court).
MoxHo 3ameTuTh, uTo cyq AHDMH U Yanbca, cyn Mpnanauu u cyn CIIA
OCHOBHOM CBOEW IIEJbI0 CTaBAT OOECIeueHHue IOCTyna K HH(popMaIuu o
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NEATETLHOCTH CYIOB, 3a00TACH 00 OOIMMX MOMEHTaX JenepcoHU(HUKAIIN.
BepxoBubiii cyn HoBoii 3emanguun u BepxoBHbIM cyn SIMaliku cTaBsT CBOEM
LEJIbI0 HE TOJBKO OOecreueHue I0CTyIa, HO U COXpaHEHHE JOKYMEHTAIbHOCTH
JAHHOW HMH(pOpMAaIMHU, TaK KaK IOJb30BaTelb MOXET padoTaTh C JOKYMEHTOM
MMEHHO B TOM BHJI€, B KOTOPOM JOKYMEHT ObuUl co3aH. C 3TOW TOYKH 3peHus
cyneonnie pemenuss Hosoil 3enanauu u SImaliku NpeacTaBisSitOT OOJBIION
WHTEPEC JJI UCCIIETOBAHMUS.



1. CyneOHOe nNoCTaAHOBJIEHUE KAK BU/I TEKCTA.
ITapaJMHrBUCTHYECKHE CPeACTBA

CynebHOe TMOCTAaHOBJIEHHWE KaK BHJ TEKCTa HMEET CBOEOOPa3HYIO
CTpYKTYpy U ee odopmiienue. HecomHeHHO, BepOabHbIE CpeicTBa 00JIaaloT
OTIPENETSIONICH Posibl0 MPU MH(GOPMAITMOHHOM KOAMPOBAHHMM, OIHAKO 0C00as
KOMITO3UIIMS, XapaKTepHasl JUIsl TaHHOTO BUJA TEKCTOB, CTPOUTCA C MOMOUIBIO
HEBepOATbHBIX CPEICTB. CTpyKTypHO-KOMITO3UI[MOHHBIE CpENCTBa,
UCIOJIb3YyEeMbIE€ B KOHKPETHOM CUTyalluu, COCTOAIINE U3 MHOXKECTBO (DaKTOpOB,
KOTOPBIE UMEIOT 3HAYECHUE IS COAEPKaHUS CAaMO KOMMYHHMKAIIUH, OTHOCATCS K
oOnacTu M3y4yeHUs TNapaJUHTBUCTUKU. [lapanuHrBUCTHKA Kak HaydHas
JUCUUIUIMHA 3aHUMAETCS M3yYEeHHEM (DAKTOPOB, CONMPOBOXKIAIOIIMX PEYEBOE
oOIIeHNE U YYacTBYIOLIUX B Iepenaue uHpopmanuu. B cBoem ciioBape JOKTOp
ncuxojiorndeckux Hayk M. . EHukeeB maer clenywoliee ONpenesiCHUE:
«MAPATUHTBUCTUYECKHAE CpeACTBA (OT Iped. para —OKOJO M JIMHTBHCTHKA) —
HeBepOasibHbIe (HEpedyeBbIe) cpeAcTBa nepenaur uH(opmanuu. Paznuuarorcs
TpU BUJA NAPATMHIBUCTUYECKUX CPEACTB: (POHAIMOHHBIE, KHHETHYECKUE U
rpaduyeckre (B MUCbMEHHOW peun)». B aTom kiroue HEOOXOAMMO BBIACIUTH
JBA TIOHATHUS: «HAPAJMHIBUCTUKA» W «IAPasA3bIK», IJ€ NapaJIMHIBUCTHKA
NPENCTaBIsICT COOOW HAayKy O HESA3BIKOBBIX CpEACTBAaX, a IO Mapasi3blKOM
NOJIpa3yMeBAETCsl COBOKYIHOCTh CAMUX CPEJICTB, YYACTBYIOIIMX B SI3BIKOBOM
KOMMYHHUKALIMH.

[lon mnapanVHIBUCTHKOW HW3HA4YaJIbHO pPAacCMaTpUBAJIM  BCE  BUABI
KUHECHUKH, BCe BUIbI (hOHAIMH (OT TOBOPEHHUS 10 BOKAJIBLHOTO UCKYCCTBA) U BCE
BUJIbI OOLIEHUS C YYaCTUEM «CUTYaTMBHOIO KOHTEKcTa» (OT Juajnora o
BpaueOHOTO HUHTEPBHIO). B HACTOSIIUX PEKOMEHIAIUSIX 3 (O
NapaJIMHIBUCTHYECKUMU CpeacTBaMu NOHUMAIOTCS WHCTPYMEHTHI,
ynoTtpeOsieMble B MMCbMEHHOM s3bIKE (BOCKJIHMIATEIbHbIE 3HAKH, MHOTOTOUHE,
KOMOWHALIMK BOCKJIMIATENIbHBIX M BOMPOCUTEIBHBIX 3HAKOB, PUCYHKH, YEPTEXKH,
rpaduku, rpaduyeckasl CerMEHTalus TEKCTa U €ro pacroiokeHue Ha Oymare,
mpu@TOBOM U KpacouHble HAOOpbI, HEOObIYHOE Hamucanue). Ilapas3bik
IIPENICTABIISAECTCS COBOKYIMHOCTBIO CAMHUX CPEACTB, YYACTBYIOILIHUX B SI3bIKOBOU
KOMMYHHUKALIMH.

JIro00i1  CBSI3HBIM TEKCT, PACKPHIBAIOIIMN  OMNpENENEHHYI0 TeMy U
BBITOJTHSIOIINN COOTBETCTBYIOIIYI0 KOMMYHUKATUBHO-TIPArMATHUYECKYIO (DYHKIIUIO,
NpENICTaBIsAeT COOOM BBICIIYI0O KOMMYHUKATHBHYIO €IMHUILY, OPTaHU30BAaHHYIO B
COOTBETCTBUM C €r0 KOMMYHHKATMBHO-TIPAIMAaTUYECKOM HOpMOW. B m3ydaembix
HaMH CyICOHBIX pEIICHUSAX TaKUMH (PaKTOpamMH, ydyacTHE KOTOPBIX B
BepOaJIbHOM (MUCEMEHHOM) oO1IeHUH 00yCJIOBIIMBAETCS 170.
NapaJIMHIBUCTUYECKON (DYHKLIMEH, SIBISIFOTCS rpaduyeckasi CerMeHTaIUsl TEKCTa
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U €T0 pacrojiokeHue Ha Oymare, mpu@ToBOil HAOOP, HEOOBIYHOE HATIMCAHHE, T.
e. rpaduKa, TUHUY, OTACNAIONINE Ha3BaHUE OT OCTAJIbHOTO TEKCTa, KBaApaTHbIC
U KpyIJible CKOOKHU, OyKBEHHBbIE 0003HAUYEHUS U IPYTHE.

SBnssch HOCHUTEIISIMU OIpeIeICHHON uHpopMaIuH,
NapaJMHIBUCTUYECKHUE CPEJCTBA MPHUOOPETAIOT OCOOYI0 3HAUMMOCTh B TEKCTE.
Tak, mpw BOCHPHUATHM MUCBMEHHOTO TEKCTa IMONydaTellb WHGOpMAIIH
JUMHUTHPOBAH TOJNBKO Y3KUM KaHAJIOM, a WMEHHO MUCHbMEHHBIMU 3HaKaMU
OIIpENIETICHHOr0 Ha0opa. DTU YCIOBHSI M HAKJIAbIBAIOT OOJIbILIE OTPAaHUYEHUN Ha
UCIIOJIb30BaHUE NMAPAIMHIBUCTUUECKUX CPEICTB B TUCHbMEHHOMN PEYH.

TpeOoBaHus COBpEMEHHONH KOMMYHMKAIMM, OCOOCHHOCTU Nepefayd U
BOCIpUATHA WH(GOPMAIUH, TEHACHIIUS K POCTy €€ BHU3yalIu3allu B OOIIECTBE
OOyCJIOBJIMBAeT  AKTUBHOE  M3YYCHHE  S3BIKOBEJAMH  CEMHUOTHYECKH
OCJIO)KHEHHOTO, TeTeporeHHoro Ttekcra. HMccnenyss npoOsemMbl TEKCTOBOM

IeTEPOreHHOCTH, OTEYECTBEHHBbIE U 3apyOexHbIe YUYECHBIE IPUMEHSIOT
pa3HooOpa3Hble TEepMHUHBI — «MOAMKOA0BbIN TekcT» (1. B. Eiirep, B. JI. FOxT),
«rubpunsbii - Teket»  (B. E. UepHsBckas), «u30BepOanbHBIN KOMILIEKC

(A. A. bepnaiikasi), «ukoHo-TekcT» (M. Hepnux) «BuaeoBepOanbHBbI TEKCT»
(O. B. IloiimanoBa), u Hekotopble apyrue. IIUpokyr0 H3BECTHOCTH MOYUHII
tepmuH FO. A. Copoknna u E. ®@. TapacoBa «KpEOJM30BAHHBIE TEKCTB» —
«TEKCThI, (aKTypa KOTOPbIX COCTOUT M3 JBYX HETOMOTCHHBIX YacTeu
(BepOanbHOI SA3BIKOBOM (peyeBoil) 1 HEBEpOAIbHOM (ITpUHALIEKAIIEH K IPYyTrUM
3HAKOBBIM CHCTEMaM, HEXKEJIU €CTECTBEHHBIN SI3bIK).

[Ipu paboTe ¢ TakMMU TEKCTaMH CIeAyeT OOpaTUTh BHUMAHUE Ha
YIeHUMOCTh TekcTta. W. I l'anbnepuH npuaanm 4YJIeHUMOCTH TEKCTa CTaTyc
TEKCTOBOM KaTeropuu Kak CBOMCTBO TEKCTa B cBoeil pabore «TekcT kak 0ObeKT
JIMHTBUCTUYECKOTO yueHus». Kareropus 4jieHUMOCTH, C OAHOW CTOPOHBI, UMEET
CYObeKTHBHYIO  TMPUPOAY, TaK Kak OHa BCerma HMHTEHIIMOHAJIbHA
(3amporpaMMHUpOBaHa aBTOPOM) U SKCTEHCHOHaIbHA (0OcMbIcTeHa yuTarenem). C
JPYroil CTOPOHBI, OHA OOBEKTUBHO OOYCJIOBJIEHA HEOOXOJUMOCTHIO OTPAXKEHUS
MUpa B €ro YHOPSJOYEHHOCTH M YCTPOEHHOCTH. UJIEHMMOCTh TEKCTa TaK¥Ke
HanpsIMyI0 CBA3aHa C XapaKTEPOM YEJOBEYECKOIO MBIIUICHHUS, BKIIOYAIOUIETO
OHOBPEMEHHO ONEpaly aHajlin3a M CHHTE3a MOCTYIMaIe HHpOopMaIuy,
B3aUMOJIOTIONHSIONINE JPYr Jpyra, 4YTO TakXke OOBACHAET OOBEKTUBHYIO
00yCIIOBJIIEHHOCTb 3TOM KaTeropuu.

N. T Tl'anpniepun pasmenu 4WIEHMMOCTh HA JBa BHUIA, OTMEYas, 4YTO
«pa3Mep YacTu OOBIYHO PAcCUYMTAH HA BO3MOXKHOCTHU YHMTATENs BOCIPUHHMATH
o0bem nHpopMalmu "06e3 ToTeps ' »:

1) 0ObeMHO-TIparMaTiyecKoe (CHHTAKTHKO-CMBICIIOBOE), KOTZIA OTPE3KU
TEKCTa PACMOJIOKEHBI MOCIEIOBATEIbHO U OPUEHTUPOBAHBI HA ONTHUMAJIbHYIO
OpraHM3allMi0 TEeKCTOBOM wuWHMoOpManuu. ITOT BHJA UWICHEHHUS CBS3aH C
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U3YYCHUEM €IIMHUIl, KOTOPhIE TIO CJOXKHUBIICHCS TPAJAWIMKM HA3BIBAIOTCS
ceepxdpazoBeivu eauHcTBaMU (CDE), m3yyaromumucs 1oj, pa3HbIMH yIJaMu
3peHUs U JUHTBUCTAMHU, U JINTEPATYPOBEIAMU;

2) KOHTEKCTHO-BapUaTUBHOE (MJIM KOMIIO3MIIMOHHO-CMBICIIOBOE), KOTOPOE
MpeNIoiaraeT pas3jinyHble THUIIBI Mepefaadyd HUHQOpMaluu W peanu3yercs B
dbopmax peun (MMOBECTBOBAHHE, OMMCAHUE, PACCYKICHHE), a TAKXKE B DIIEMEHTaX
KOMIIO3UIIMM KaK CIOCO0€ COJAEPKaTENbHO-CMBICIOBOM  YIOPSAOYEHHOCTH
TekcTa (ab3ar, maparpad, paszen, riiapa u T. 11.).

OTta 0co00ro poma MHTEPTEKCTyaJIbHOCTh B BHJI€ CCHUJIOK Ha 3aKOHBI,
UCIIOJIb3yeMbIE B XOJi€ CyA€OHOro TMpoIecca, CIYXKUT Uil apryMeHTalluu
KOHIICTITOB.



IIpakTnyeckast 4yacTb
Ynpaxnenue 1.

N3yunte nmpumMeuanue k npuroBopy BepxoBHoro cyna Hooit 3emanauu 1o
yrosioBHoMy Jeny KoponeBa mpotuB Knapkxa [xona Ilepucko (R v Clarke John
Persico) ot 27 centsOps 2016 roma v Ha30BUTE MapaIMHTBUUCTHYECKUE CPENICTBA,
HCIIOJIb3yEMbIE B IAHHOM JJOKYMEHTE.

Hearing: 27 September 2016

Counsel: M Wong for Crown
5 1 Gill for Defendant

Indication: 27 September 2016

SENTENCING NOTES OF CLIFFORD J

[1]  Mr Persico, you appear for sentencing having pleaded guilty to:

(a) two represeéntative  charges  of  being  in possession  of

methamphetamine for huppl}',]

YnpaxHenue 2.

N3yunte pemienne BepxoBHOro cyma fIMaiiky mo rpakJJaHCKOMY HCKY DppoJi
baxac mporuB CoBerta mnpuxoma YactMmopiena, Yapne3d bexapu m Onan bexanu
(Bacchas, Errol v Westmoreland Parish Council, Beharie, Charles and Beharie, Opal)
or 12 despans 2016 roma, oOpamas BHHUMaHHE Ha ab3albl, UX HyMEpaIlUI0 H
NOJHYyMEpaluio. BelenuTe NpUUMHY BbBIJEICHHUS TaKOro KOJMYecTBa ad3aleB M
OMpCACINTC MUKPOTEMY KaKI0r0.

[1] By Notice of Application filed on the 29th September 2015 the
Defendants seek:

a) Leave to enlarge time to appeal against an Order made on
the 21st April 2015 that the Defendants pay costs to the Claimant on
applications at a Case Management Conference and that half the costs
on Case Management Conference be costs in the claim.

b) That Leave to Appeal the Order of the Judge awarding costs
against the Defendant in an Interlocutory proceeding in which the
discretion to award costs is prescribed by Law.

c) An Order that proceedings to recover costs awarded to the
Claimant to be taxed or agreed be stayed pending the determination of this
Application.

Ynpaxuenue 3.

W3yunte B pemieHne AMNEISIIMOHHOTO cyla AHIIUM W Yanbca 10
rpaxnanckomy ucky Kpyke mporuB OOO Xenapukc Jlosemn (Crooks v Hendricks
Lovell Ltd) ot 15 suBaps 2016 rona u oOparure BHUMaHue Ha 0OpPMIICHUE ITUTATHI.
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Hpez[r[onoxche IIPpUYIUHY HO,Z[O6HOF0 BBIJICJICHU .
11. Hendricks Lovell made its offer to settle the claim under
CPR Part 36 on 12 September 2012. The offer was made in the
standard form N242A “Notice of offer to settle”. In the box on the first
page of the offer form the offer was stated to be:

“£18,500 net of CRU and inclusive of interim payments in the
sum of £18,500.”

On the second page of the form, in the section headed “To be
completed by defendants only”, the box against the statement “This
offer is made without regard to any liability for recoverable benefits
under the Social Security (Recovery of Benefits Act) 1997 was
ticked.

Yrpaxuenue 4.

N3yunte B pemenue AneasinuoHHOIO cyna AHDIMA H - Yanbca 1O
rpaxaanckomy ucky Kpyke nporus OOO Xennpukc Jlosemn (Crooks v Hendricks
Lovell Ltd) ot 15 suBapst 2016 roga u o6paruTe BHUMaHHE HA HYMEpPAILHUIO a03aleB 1
WX ITO/13aT0JIOBKH, BBIICIICHHBIC KYPCUBOM HJIU YKHPHBIM IIPUPTOM.

Conclusion

49. | would therefore allow the appeal.

Lady Justice Arden

50. | agree.

Lord Justice Moore-Bick

51. 1l also agree.

YrpaxHenue 5.

N3yuute nmpumeuanue k npuroBopy BepxoBhoro cyna Hosoi 3enanauu 1o
yronoBHomy neny KopomeBa mpotuB Kiapka [[xona Ilepucko (R v Clarke John
Persico) ot 27 centsbps 2016 roma u oOparure BHUMaHHE Ha OQGOPMIICHHE
MOCTPAaHUYHBIX CCHUIOK Ha MPABOBBIE aKThI, YITOMUHAIOIIMECS B X0O/I€ TIpoIiecca.

[10] As regards your methamphetamine offending, the tanfl case is called B v

Fatu.® A tariff case sets bands within which Judges generally sentence particular
types of offending. The specific amount of methamphetamine here, seven grams.
placed your methamphetamine offending in band 2 (which covers offending

involving 5 to 250 grams). Such offending attracts starting points of three to nine

* R v Fatu [2006] 2 NZLR 72
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VYpaxHenue 6.

N3yunrte npumeuanue k npurosopy BepxoBHoro cyna HoBoit 3enanauu no yroioBHOMY
neny Koponesa mpotuB Kiapka Jlxxona Ilepucko (R v Clarke John Persico) ot 27 centsa6ps
2016 roma m oOparure BHUMaHHE Ha HyMeEpaluio ab3aleB, 3aKIIOUEHHBIX B KBaJpaTHbIC
CKOOKM, a TaKXke MOJHYMEpallio U pasfelieHue Ha ab3aipl 0e3 HyMepaluu ¢ MEHBIIUM
MEKCTPOYHBIM UHTEPBAJIOM.

[17] The report concluded:

There appear to be numerous risk factors leading to Mr [Persico’s] early
involvement with drug use. These include inconsistent parenting, poor
experience of schooling, association with peers who use drugs, to name but a
few.

Protective factors (that is supportive factors) are [Mr Persico’s] mutually
supportive relationship with [his partner] over the last three years. His
apprenticeship and fulltime employment in a positive environment has
encouraged him to make plans for the future, including saving for a home.
He has taken on his new role as a father with enthusiasm and clearly wants
to be a positive role model for his son. As well, his voluntary attendance at
Marcotics Anonymous has provided him with support and positive
reinforcement around his goal of abstinence from all mood altering
substances. Mr [Persico] now has a good relationship with his mother and
his former stepfather, whom he wvisits regularly and supports him with his
terminal cancer diagnosis.

Providing Mr [Persico] uses the support he now has, his prognosis appears to
be positive in terms of his substance use and further offending.

[18] I note that you have not only addressed your drug dependency in the way just
described, but vou have also successfully entered into an apprenticeship in your trade
of plastering. And I note that you continued that employment whilst you were on

trial. notwithstanding the fact that it required you to work in the early hours of the

YnpaxHenue 7.

N3yunte pemenre AneasiiuoOHHOIO Cya AHIIMM U Y3JbCa M0 TPaKJaHCKOMY
ucky Kpykc npotruB OOO Xennpukc Jlosemn (Crooks v Hendricks Lovell Ltd) ot 15
suBaps 2016 rToma u oOpaTuTe BHMMaHHWE Ha IMUTAaThl M3 TMPABOBBIX aKTOB,
YIOOMHHAIOOIUXCA B PCIICHHH, KOTOPBIC BBIACIAIOTCA KaBBIYKAMU. O6paTI/ITe
BHUMAaHME Ha IIMTaTy, HAYMHAIOIIYIOCS C KpacHOM CTPOKH, M ymorpeOneHue
KBaJ[PaTHBIX U KPYIJIBIX CKOOOK.

15.  In the judgment he gave on 15 November 2013 the recorder
found that the symptoms in Mr Crooks’ lumbar spine had not been caused
by the accident, that those symptoms would in any event have prevented
him from continuing to work for Hendricks Lovell from 8 July 2010 — 12
months after the accident, that there were symptoms in his cervical spine
sufficient to prevent him from working, but that these had resolved by 15
March 2011 — 20 months after the accident. The claim for loss of earnings
was therefore limited to 12 months.
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16. The preamble to the recorder’s order of 15 November 2013 —
which he approved on 21 November 2013 — stated that the court had
awarded “damages of J25,500 (inclusive of interest) in respect of the
Claimant’s past loss of earnings for the relevant period of 12 months”, and
that “the amount awarded for loss of earnings [had] been reduced by
J16,262.76 (comprising J6,475.92 by way of Disablement Pension (11DB),
J1,803.89 by way of Employment and Support Allowance (Income
Related) (ESAI) and J7,982.95 by way of Employment and Support
Allowance (Contributory) (ESAC)) in accordance with Section 8 and
Schedule 2 to the Social Security (Recovery of Benefits) Act 1997 and the
present CRU certificate issued by the Department of [sic] Work and
Pensions”. It also recorded the fact that, between 21 April 2010 and 11
February 2011, Hendricks Lovell had paid Mr Crooks a total of J18,500
by way of interim payments. Paragraph 1 of the order stated that there
was to be judgment for Mr Crooks in the sum of J29,550, comprising
J4,000 for “general damages for pain, suffering and loss of amenity”,
J25,500 for “past loss of earnings”, and J50 for “past miscellaneous
expenses”, all these awards including interest. Paragraph 2 stated:

“The Defendant has discharged the judgment sum by virtue of the
interim payments and deductible benefits referred to in the
preamble above ...”.

Because Mr Crooks had indicated his intention to “appeal and/or review”
the CRU’s certificate of 14 August 2013, the recorder adjourned his
consideration of costs for the parties’ further submissions in due course

(paragraph 3(3) of the order).

17. On 4 December 2013 Mr Crooks’ solicitors wrote to the
CRU, requesting a review of the certificate. On 20 March 2014 the CRU
issued its decision on the review, accepting that, in the light of the
recorder’s judgment, “the Employment Support Allowance ..., the
Disability [L]iving Allowance ... and the Industrial Injuries Disablement
Benefit ... can be limited to 15 March 2011”. It did not accept that the
“[Employment Support Allowance] should be limited to 10 July 2010,
despite the fact that the recorder had found that Mr Crooks should then
have been fit to return to work but for his underlying back condition. It
said Mr Crooks’ accident “[did] not have to be 100% responsible for the
claim to benefit”, that “[even] if the back problem was considered no
longer relevant to the compensation claim by July 2010, it is apparent that
he had ongoing issues with his shoulder, neck and right arm”, and that he
had “scored more than enough points to satisfy the work capability
assessment”. Because the recorder’s judgment had not compensated Mr
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Crooks beyond 15 March 2011, the recovery of all benefits was limited to
that date. A revised certificate was issued, showing a gross liability to the
Department for Work and Pensions of J11,735.91 for recoverable benefits
paid to Mr Crooks as a consequence of the accident. This comprised
J2,117.68 for Industrial Injuries Disablement Benefit, J4,642.43 for
Employment and Support Allowance (Contributory) — making a total of
J6,760.11 deductible from Mr Crooks’ compensation, plus J2,435.70 for
Disability Living Allowance (the care component) and J2,540.10 for
Disability Living Allowance (the mobility component). Thus the relevant
difference in recoverable benefit between the August 2013 certificate and
this one was J9,502.65.

YhnpaxHeHue 8.

W3yunte TuTynbHBINA JHCT pemeHus Beicmero cyna KopomneBckoit ckambu B

Jlonnone ot 15 suBaps 2016 roga no neny mexay Kypruc (on ke Jxxeticon) [leBucom
u Komuccapom CTONMMYHON MOJTUIIMU U BBIICINUTE KOMIIO3UITMOHHBIE YACTU CYyACOHOTO
pemenus. OnpeaennuTe UCoab3yeMble NapaIMHTBUCTUYECKUE CPENICTBA.

Case No: HQ10X00297

Neutral Citation Number: [2016] EWHC 38 (OB)
IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION

Roval Courts of Justice
Strand, London, WC2A 2LL

Date: 15/01/2016

Before :
MR JUSTICE NICOL
Between :
Curtis (a.k.a Jason) Davis Claimant
-and -
Commissioner of Police of the Metropolis  Defendant

Heather Williams QC and Jude Bunting (instructed by Powell Spencer
and Partners, solicitors) for the Claimant
John Beggs QC and Aaron Rathmell (instructed by Directorate of
Legal Services, Metropolitan Police Service) for the Defendant

Hearing dates: 18th, 19th, 20th, 23rd-27th and 30th November 2015

Judgment
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VYrpaxnaenue 9.

W3yuute TeKcT mpuMedaHus K npuroBopy Bepxoaoro cyma Hooii 3emananu
nmo yrojoBHomy neny KopomeBa mpotuB Kmapka [xona Ilepucko (R v Clarke John
Persico) ot 27 centsa0ps 2016 roma m oOpaTuTe BHMMAaHHME Ha Ha3BaHUS AaKTOB,
BBIJICTICHHBIX KypCHUBOM.

[13] Ithen assessed mitigating factors personal to you.

[14] I considered the successtul rehabilitation you had achieved at that point to be
of particular significance. You have now been on bail for these offences since being
arrested in October 2013. some three years ago. You have during that time
successtully participated in a rehabilitation programme. I accept that you have done
so notwithstanding the one relapse that you honestly admitted to to the assessor. In
R v Hill the Court of Appeal recognised the significance of that factor® Tt
commented:’

In this type of case, we consider that a senfencmg judge may properly give

significant, even decisive, weight to the prospects for rehabilitation. Ths

will be particularly so if the assessment that there are pood prospects for

rehabilitation 1s based not simply on conjecture or expressions of intent or

hope, but on evidence which demonstrates that the offender has made a real

commitment to change and is working towards that in specific and realistic

ways.
[15] Your alcohol and drug assessment report advises that you first used
methamphetamine at the age of 17. You used it mntermittently thereafter. You were

also a user of cannabis and BZP. At the age of 24 you became a heavy user of BZP.

That pattern of behaviour was brought to an end by your arrest.

S R Hill [2008] NZCA 41. [2008] 2 NZLR 381.
At [39].

Ynpaxuenue 10.

N3yuute Teker pemenus Bricuiero cyna Koponesckoit ckambu B JIonnone ot 15
sauBaps 2016 rona no aeny mexny Kypruc (on xe Ixelicon) Jlesucom n Komuccapom
CronuyHOM TMONHMIIMKM W O0OpaTUTE BHUMAaHWE Ha CTPOEHHUE JAHHOTO CyAeOHOTrO
pemenus. OnpenenuTe 1eiab HAOMIOIAEMOTO SBJICHUS (TEKCT B TEKCTE) U BBIJICIUTE
HCIOJIb3YCMBIC MTAPAJIUHIBUCTHICCKUC CPCACTBA.

Mr Justice Nicol :

1. On 27th January 2009 the Metropolitan Police received
intelligence that Curtis Davis, the Claimant, who lived in Kent or London,
was assembling some ‘muscle’ in order to commit a robbery on domestic
premises in Rugby, Warwickshire the following day.

2. Mr Davis was already known to the Trident unit of the
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Metropolitan Police. Formally known as SCD8 (Special Crime
Directorate 8) this is a unit targeting gangs and gun crime in London. In
February 2003 Mr Davis had been in a car in the King’s Cross area of
London with Carl Robinson when they were stopped by a police officer.
Mr Robinson was in possession of a 9mm self-loading automatic pistol
which he gave to Mr Davis, who tucked it into the waistband of his
trousers. Mr Davis at first appeared co-operative. He introduced himself
to the police officers (though with a false name). The officer who searched
Mr Robinson found that he had a lock knife tucked into the waist band of
his trousers. Mr Davis had by then run off and waved the gun in the
direction of the police officers who had stopped the car. He made for a
block of flats where his girl friend lived. He had keys to the same block
and his girl friend’s flat, but dropped them as he ran. In an effort to gain
admission, he fired 9 or 10 rounds at the front door of the block. When he
was still unable to get in, he again ran off. Still waving the (now empty)
gun he tried to commandeer a taxi unsuccessfully, but he did manage to
push a motor scooter rider off his vehicle. He was chased and caught. He
was prosecuted and pleaded guilty to using a firearm with intent to resist
arrest and damaging property being reckless as to whether life was
endangered. He was sentenced to 9 years imprisonment (reduced to 8
years by the Court of Appeal). He was released on licence in June 2008 at
what would seem to be the 2/3 point of his sentence.

3. The Metropolitan Police did not believe that the Claimant’s
criminal activities then came to an end. In September 2008 an
investigation was begun by Trident into him with the name ‘Operation
Dexirote’. Intelligence which was obtained in October 2008 included
claims that Mr Davis was involved in trying to acquire firearms. Trident
also believed that Mr Davis’s association with Mr Robinson continued.
That was significant because Mr Robinson was believed to be involved at
a high level in serious offending.

18. Z32 was in a semi-crouch position or boxer’s stance. In a
statement which he made three days later he gave his account of what
happened. He said,

‘I was shouting armed police. | had my weapon raised as | came
round to the nearside | saw a movement in the front passenger seat that |
could see was occupied. | was not standing next to the front passenger
door but saw more than a left side profile, it was as if the face turned
towards me. At the same time | immediately saw a small black object with
a square end. | did not see his hands. | focussed on the head and the
object. I believed immediately that a gun was pointing at me and | was
about to be shot. I feared for my life. | fired one round at the area where |
believed the centre of his mass would be. | did not have time to aim, it
was instinctive, to protect myself in view of the fact that | believed a gun
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was pointing at me.’

Evidence

26. In addition to a substantial volume of documentary evidence, |
heard oral evidence from the following witnesses:

1) For the Claimant Mr Davis himself and Anton Duncan.

i) For the Defendant Det. Supt. Richardson (Gold Commander),
ZT12 (author of firearms authorisation application), MM1 (on-call senior
tactical advisor on 28th January 2009), Q9 (Bronze, operational
commander in charge of the team of SFOs), LN140 (one of the
surveillance officers), Z32 (the SFO who shot Mr Davis), Q38 (another
SFO), W18 (a further SFO who was also the designated medical officer),
ZT10 (helped MML1 prepare tactical advice and drove Silver in his vehicle
during the day), MM2 (crime scene manager who attended the scene after
the shooting), ZT11 (the officer who, with Q9, briefed the SFOs at
Bexleyheath Police Station).

The claim in battery: the law

27. Z32 shot Mr Davis. There is no dispute that this was a battery.
In colloquial terms it might be described an assault, but, strictly, an assault
is the apprehension of violence, while battery refers to the blow (or
equivalent) itself. Nothing turns on the technical distinction between
assault and battery.

The claim in battery: Did Z32 honestly believe he was about to
be shot when he fired?

41. There is a stark difference between the evidence of the Claimant
and of Z32. | shall consider their evidence in due course, but it is
convenient to look first at other evidence which is relevant to this question
and which | take into account when assessing their testimony. Some of
these are matters which the Claimant has raised as to why Z32 should not
be believed. The Claimant is entitled to advance such arguments, but, in
doing so, | have always borne in mind that it is the Defendant who has the
burden of showing (to the civil standard) that Z32 did honestly believe
that he was in imminent lethal peril. That will, of course, also be the case
when | come to consider whether any such belief was reasonable.

Did the lighting conditions preclude Z32 seeing what he says he
saw?

42. These events took place in January just after midnight. There
was no light on inside the Mercedes. There was some ambient light from
street lights on this busy road, but the lighting conditions were far from
ideal. In such circumstances there is more scope for mistakes to be made.
Ms. Williams, though, went further and suggested it would have been
impossible for Z32 to see anything inside the car. She relied, in particular,
on the evidence of Q38. He, too, had come to the nearside of the
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Mercedes when the SFOs left their vehicles. He was just behind Z32. He
said that he could see nothing in the Mercedes and, for that reason, he
smashed the nearside rear passenger window.

The expert forensic evidence

58. | have been shown a Joint Report by the forensic experts for the
Claimant (Dr. P.J. Seaman) and for the Defendant (Mr A. De V. Horne)
dated 22nd June 2015. The two experts were asked,

‘In light of the bullet damage and site of the injury to Curtis Davis,
what was the position of the Claimant in the nearside front seat of the
Mercedes vehicle when the shot was fired, in which direction was he
facing, and how upright was his torso at the time?’

59. They responded,

‘Based on the reconstruction events by both experts and in
particular those involving the Claimant in Dr Seaman’s reconstruction, Mr
Horne and | agree, that the Claimant would have been positioned, highly
contorted, inclined to the right (offside of the vehicle) highly twisted
leaning forward such that his back would have to be facing the front
nearside door. Furthermore, in this position, it seems unlikely that the
Claimant would have been able to rotate his head, such that anyone
looking into the vehicle would have had a ‘face on’ view of the Claimant
at the time the shot was fired. We therefore agree that, at the time the shot
was discharged, the Claimant’s back would have to be facing the Officer,
allowing the bullet to pass through the door (as depicted in the
photographs) and follow the line of trajectory as indicated in medical
records. We can exclude the Claimant from having been seated upright in
the passenger seat (facing towards the front of the vehicle) or leaning
merely forward in the seat at the time the shot was discharged.’

Conclusion

97. For all of these reasons, | find that the Defendant has discharged
the burden which is on him of showing that Z32 honestly believed that he
was about to be shot by Mr. Davis. At the morning briefing at
Bexleyheath, Z32 and the other members of the CO19 team had been
reminded that they could only open fire ‘when absolutely necessary’. In
my judgment that is what Z32 thought was the position when he
discharged his weapon.

The Human Rights claim: the law

140. Article 2 of the ECHR provides,

‘1. Everyone’s right to life shall be protected by law. No one shall
be deprived of his life intentionally save in the execution of a court
following his conviction of a crime for which this penalty is prescribed by
law.
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2. Deprivation of life shall not be regarded as inflicted in
contravention of this Article when it results from the use of force which is
no more than absolutely necessary:

(@) in defence of any person from unlawful violence;

The Human Rights claim: the facts

153. | can now apply the law on Article 2 to the facts of Mr
Davis’s claim. I have found that Z32 honestly and reasonably believed
that he was about to be shot. In those circumstances, the shooting itself
did not amount to a breach of Article 2.

Human Rights claim: conclusion

156. It follows that the claim under the Human Rights Act
1998 also fails.

Overall conclusion

157. In summary, the claim in battery fails because the
Claimant was shot in lawful self-defence by Z32 who wrongly, but
honestly and reasonably, believed that he was about to be shot. The claim
in negligence fails because the Defendant owed the Claimant no duty of
care, but, in any case, there was no material negligence on the part of the
police. Article 2 of the European Convention on Human Rights was
engaged, but it was not violated either by the act of Z32 in shooting the
Claimant, nor in consequence of the planning or conduct of the operation.

158. Accordingly, it follows that the claim is dismissed.

Ynpaxnenue 11.

N3yuute Tekct pemenus Bricuiero cyna Koponesckoit ckambu B JIoH10HE OT 26
aaBapsa 2016 roga no neny mexay Jdecmonn Atkune u OOO KoonepatuBHasi rpyrimna
(amenmsinmsi) ¥ oOpaTUTe BHUMaHKUE Ha KOMIIO3UIIMOHHYIO CTPYKTYPY, KOT/la 3asiBICHUE
UCTI]a HE BBIHOCUTCS B OTHEJIBHYIO CTPYKTYPHYIO YacTh CYAEOHOTO peIIeHUus, a
onmchiBaercs B yactu «Factual Background» («O0cTosiTenbCTBa J1e71ay).

Mr Justice Supperstone :
Introduction
1.  The Defendant appeals the order of Master Gidden made
on 25 March 2015 by which, inter alia, it was ordered that:
) Judgment be entered for the Claimant with
damages to be assessed.
i)  The Defendant to make an interim payment in the
sum of J25,000 in respect of damages and J8,000 in respect of
costs by 15 April 2015.
2. The Defendant seeks an order that:
) There should be judgment for the Claimant on
breach of duty, with the issues of causation and quantum to be
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assessed.

1)  The issue of whether the interim payment made
pursuant to the order dated 25 March 2015 should be repaid in
part or in whole should be reserved and addressed at the
conclusion of the trial on causation and quantum.

3. On 20 November 2015 Singh J granted the Defendant an
extension of time in which to appeal the order of Master Gidden and
permission to appeal the order.

Factual Background

4, In these proceedings the Claimant claims damages for
diffuse pleural thickening (“DPT”) and asbestosis caused by his
exposure to asbestos dust during the course of his employment by
the Defendant between June 1958 and November 1962.

5.  The claim was issued on 4 July 2014.

6. On 25 March 2015 a CMC was held before Master
Gidden by telephone. Mr Matthew Philips appeared for the Claimant
and Mr Edward Broome for the Defendant. Mr Broome agreed to
judgment being entered for the Claimant (Transcript at 1F). An
interim payment was not agreed, but after hearing submissions from
Counsel Master Gidden made the order for an interim payment in the
terms set out in paragraph 2 of the Order (see para 1(ii) above). The
order made by Master Gidden, which contained in addition various
directions, was sealed on 26 June 2015.

7. By paragraph 4 of the Order the Claimant was permitted
to rely upon the evidence of Dr Sinclair, consultant respiratory
physician, and the Defendant was permitted to rely upon the
evidence of Dr Limbrey, consultant respiratory physician.

8. By an application notice dated 16 July 2015 the
Defendant sought permission to rely upon the report of Dr Peebles, a
cardiothoracic radiologist, dated 2 April 2015 (addressed to Dr
Limbrey). Mr Chris Booth of Forbes, solicitors for the Defendant, in
a witness statement dated 16 July 2015, in support of the application
stated (at para 23) that without such evidence “the court will be
incapable of properly considering the issue of medical causation and,
indeed, diagnosis of any compensable condition”.

9. On 18 August 2015 Master Eastman dismissed the
Defendant’s application.

10. By an application notice dated 19 August 2015 the
Defendant applied for the judgment entered on 25 March 2015 to be
set aside and there to be substituted an order for “judgment to be
entered on breach of duty, with causation and quantum to be
assessed”, and to have permission to rely on the report of Dr Peebles
dated 2 April 2015. This application was supported by a witness
statement by Ms Evans, a senior litigation executive at the
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Defendant’s solicitors.

11. On 24 September 2015, having heard by telephone
counsel for the Claimant and counsel for the Defendant, Deputy
Master Partridge dismissed the Defendant’s application.

12. By an appellant’s notice dated 7 October 2015 the
Defendant appealed against the order of Master Gidden dated 25
March 2015, and applied for an extension of time for filing the
appeal notice.

The circumstances in which judgment was entered on 25 March 2015

Ynpaxuenue 12.

N3yuute Tekct cynebHoro pemienus Briciiero cyna KoponeBckoit ckambu
B Jlonnone ot 12 suBaps 2016 roma no aemny mexnay CIIY I'pyn Jlumuren u
Koponesckum Oankom I[llotnanauu u oOparure BHUMaHUE Ha JEJICHUE Ha
KOMITO3UIIMOHHBIE YacTh C moja3aroioBkamu. OOparuTe BHUMaHUE Ha
BBIJICJICHUE MEKIIMYHOCTHOTO aCleKTa CyAbU B JAHHOM PEUICHUHU.

JUDGE BIRD:
1. In this judgment | will refer to CGL Group Ltd as the
“claimant” and the two defendants RBS and NatWest as “the bank” or the
“defendant” as the context requires.

8. I now turn to deal with the applications before me. By an
application notice dated 19 October 2015 the defendant banks apply to
strike out the claimant’s claim or, alternatively, for summary judgment in
respect of the same. In each case the defendant says the claims are statute
barred. The claimant denies that the claims are statute barred and it pleads
that it had the requisite knowledge to bring the claim only when the media
first published reports about the miss-selling review to be conducted by the
FCA in June 2012.

18. I deal first of all with the application to strike out on the
grounds of limitation. The claimant submits that the claim is not statute
barred. It submits that its date of knowledge for the purpose of section
14(8) was within the requisite three year period. It submits that the very
earliest dates at which it might have been able to be in possession of the
relevant knowledge was 29 June 2012. The claimant refers to the decision
of Hamblen J in Kays Hotels v Barclays reported in 2014. The claimant
submits that there are facts which are outstanding which require
investigation with the consequence that it would be wrong to bring this
claim to a premature end.

20. | deal with the law. The test for summary judgment and
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strike out is set out in the claimant’s skeleton at paragraphs 28-33. It seems
to me that there is no substantive dispute as to that test and | need not
rehearse it here. | must refer to the Limitation Act 1980. Section 2
provides that:
“An action founded on tort shall not be brought after the
expiration of six years from the date on which the cause of action
accrued.”

Section 5 lays down a similar period in relation to actions founded
on tort.
21. 1 now set out section 14A of the Limitation Act:

“(1)This section applies to any action for damages for
negligence, other than one to which section 11 of this Act applies,
where the starting date for reckoning the period of limitation under
subsection (4)(b) below falls after the date on which the cause of
action accrued.

28. For my part | do not see that any difficulties here arise in any
perceived differences between section 14A(8) and (9). The essence of the
complaint in the present case is what | must concentrate upon. In my
judgment the essence of the claim is precisely as Ms Oppenheimer for the
bank put it; this is a claim for miss-selling in the light of failures to
provide certain advice and certain information. Mr McGarry for the
claimant realising that the formulation of the claim is of central
importance referred me to the case of Kays Hotel v Barclays [2014]
EWHC 1927 (Commercial). The bank applied to strike out or have
summary judgment awarded in its favour on a claim such as this based on
miss-selling a hedge product.

30. | turn then to my decision on the strike out. | remind myself
as | have briefly set out for the purposes of the strike out, | treat the facts
and matters pleaded against the bank for the sole purpose for determining
the strike out as proved. | therefore proceed on the basis for this
application alone that there was miss-selling. | need hardly say should the
matter proceed to trial that may not be shown to be the case. Bearing in
mind the evidence before me and the test that I must apply, | am entirely
satisfied that by mid-November 2009 and certainly before January 2012
the claimant was in possession of the knowledge required for bringing an
action for damages in respect of the relevant damage. | find that by mid-
November 2009 and certainly before January 2012 that the claimant had
knowledge that the damage was attributable in whole or in part to the act
or omission which now is alleged to constitute negligence. From the
emails and transcripts | have seen, it is plain that the claimant had more
than a mere suspicion that it had been the victim of miss-selling in light of
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the bank’s failure to provide advice and information.

32.  In my judgment there is no need for any further investigation
of the facts, given that the nature of the telephone conversation and the
emails is not disputed. Bearing in mind the statutory purpose behind
section 14A | have come to the conclusion, therefore, that it is entirely just
and proper that the time outside of the primary limitation period began to
run against the claimant in mid-November 2009. | therefore conclude as
that date is more than three years prior to issue that the claim in its
presently drafted form is statute barred and | strike it out.

33. I turn now to deal with the application to amend. In my
judgment the only issue for me in considering the application to amend is
whether the amendment would pass the summary judgment test. If it
would, then I should grant permission; if it would not, then | should refuse
it. If allowed, given the findings that | have made the amendment will be
the sole surviving part of the claim. The amendment is set out in the
proposed amended particulars of claim at paragraphs 28.1 to 28.3.
Paragraph 28.1 pleads that the defendant owed a duty of care to conduct
the sales review in accordance with undertakings given and in the manner
that | have already explained. At paragraph 28.2 it is pleaded that because
the defendants’ takings to and agreement with the FCA conferred a benefit
on the claimant that the defendant owed the claimant a duty in like terms.
Paragraph 28.3 sets out particulars in short form of the breach.

52. | then come to my conclusion. | am satisfied for the reasons
advanced by Ms Oppenheimer that no duty of care can arguably be said to
arise for the reasons which she sets out. | therefore decline to permit the
amendment. It seems to me that it is right to say that the bank cannot be
treated as having taken on a duty of care when it has expressly excluded
the possibility of it doing so and | am further persuaded that it is not just
or reasonable to impose a duty of care in circumstances where such
imposition would ride a coach and horses through a clearly defined
statutory scheme.

53. Asto Suremime, it seems to me in short that the learned
judge there did not have the benefit which | have enjoyed of having the
full regulatory picture painted before him. Ms Oppenheimer submits that
| should treat the decision as wrong. In my judgment there is no strict
need for me to do so. | am satisfied here that the absence of the full
factual background was sufficient to justify the judge’s conclusion. The
case with which | deal is different; there are no factual gaps and all
matters are before me.

54. Inthe event that it is necessary to decide if Suremime is to be
followed then I would decline to do so. It seems to me with the benefit of
the submissions that | have heard that were it necessary so to conclude
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and if another court were to conclude that His Honour Judge Havelock-

Allan QC had before him all necessary matters, then | would respectfully

conclude that the decision was wrong and one which | should not follow.
55.  For those reasons I decline to permit the amendment sought.
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2. Oco0eHHOCTH IOPUINYECKOT0 AUCKYpCca

OnHoil W3 3ala4y B COBPEMEHHOW JIMHIBUCTUKE SIBISIETCS BBIJCIICHUE
OCOOEHHOCTEH, CHEeUM(PUYHBIX [JI OIpeAeNIeHHbIX cdep KOMMYHUKAIIWH,
HanmpuMmep, KOMMYHHUKaluss B cdepe MaccoBod wuHGPOpMalMH, B Y3KO-
npodeccuoHabHbIX cepax u T. 1. B cBA3U ¢ 3TUM Bo3pacTaeT HEOOXOAUMOCTD
pacCMOTpEHHsI TEKCTOB OJHOM © TOM ke cdepbl KOMMYHHKATHBHOM
JESITENPHOCTH B COBOKYITHOCTH C WX DKCTPAIMHTBHUCTUYECKHUMHU CBOWCTBAMM.
Havano sTomMy mojioKWJIa CTaThsi aMEPUKAHCKOrO JUHrBHUCTa . Xappwuca
«Anamu3z  nuckypca» (1952). BzaumopeiicTBUE€ JMHTBUCTHKH, KOTOpas
TPAaJULIMOHHO 3aHMMajach M3ydeHUeM cioBa U (¢Gpas3bl, C JIpyrUMH
TYMAaHUTAPHBIMA HAayKaMH — CEMHUOTHKOW, COIMOJIOTHEH, IICUXOJIOTHEN —
BBIBEJIO JIMHIBUCTHKY 3a Tpenaesibl (Ppas3bl, BKIIOUUB B €€ MPEAMET HOBOE
noHsitue: Auckypce. [pu Takom noaxozae ¢paza mpuoOpeTaeT 3HaUeHUE MPOCTOTO
BBICKa3bIBAHMS, & JHUCKYPC, COCTOSIIIMM W3 HECKOJIbKUX (pa3, CTaHOBUTCS
CJIO’KHBIM BBICKa3bIBAHUEM.

O. U. TaronioBa B cBoeil MoHorpaduu «MeauarekcT U MeTUaTUCKypC»
OTMEYAET, YTO TOJHKO IMPUMEHEHHE KOMILJIEKCHOCTH HAay4YHO OOOCHOBAaHHBIX
MOJIXO/IOB K HCCJIEIOBAHUIO JIUCKYpPCa MOXET CIIOCOOCTBOBATH PACKPBITUIO U
OMMCAHUIO €r0 CYIIHOCTHBIX XapakTepUCTHUK. C TOYKH 3pEHHUS] KOTHUTUBHOIO
MOJIX0J1a, JUCKYPCOM Ha3bIBACTCS TEKCT, B3SThIM B COOBITUMHOM acCIEKTE, 3TO
«peub, paccMaTpuBacMas Kak IIEJIEHAIPABICHHOE COLUUAIBHOE IEHUCTBUE, Kak
KOMIIOHEHT, YYacTBYIOIIMI BO B3aWMOJCUCTBUM JIOAEH W MEXaHU3MaxX HX
co3HaHMs (KOTHUTUBHBIX mnporeccax)». [lo onpenenennto M. A. ConoaunoBoii,
JACKYPC — OTO «...KOMMYHUKaTUBHOE SIBJICHUE, BKJIIOYAIOIIEE BCHO
COBOKYITHOCTh 3HAHWM, CBSI3aHHBIX C TPOIECCOM TEKCTOHMOPOKICHUS.
O. BEHBEHHUCT CUMUTAET, YTO AaKTyaJh3alus SI3bIKOBOM CHCTEMBI OTIEIbHBIMU
CyObeKTaMU B pPEYM B YCIOBHUSIX KOMMYHUKATUBHOWM CHUTyallud, Ha3bIBAETCSA
nuckypcoM. Takum  o0Opa3oM, HMMEHHO KOMMYHUKallds, JHAJOT, WU
VHTEPAKTUBHOE B3aWMMOJCUCTBUE ajapecara U aJpecaHTa B  YCIOBHUAX
KOHTEKCTHOW, BepOaIbHOM WIIM HEBEpOATbHOM, KOMMYHHKATUBHON CHUTyalluu
CTaHOBUTCSl MPEIAMETOM H3YUYEHUS «IUCKYPCHOTO» WIIH «IUCKYPCUBHOTO
AHAJIN32).

Ongnako  HEOOXONMMO  pasrpaHUYUTh  TOHSATUS ~ JUCKypca U
KOMMyHUKatuBHOM cuTyauuu. JI. O.Yepneiiko u B. B. Tion BbigensaroT
COLMAIBHBIA ~ KOMIIOHEHT,  KOTOpPBIA  SBJISIETCS  ONPEACHSIONUM  JIJIA
KOMMYHHUKAaTUBHOW cuTyaluu. KOMMyHUKaTuBHasi CUTyallUdsl CO3HAET YCJIOBUSA
BO3HUKHOBEHHUS AUCKYpPCA, a TUCKYPC PEATM3YET KOMMYHUKATUBHBIE CUTYallMU
B peur. DTa B3aMMO3aBUCUMOCTh OOBSICHSAETCS TEM, UTO 00a MOHSATHUS CTPOSTCS
no cxeme kKomMMyHuKanuu P. SIkoOcoHa u comepkar Takue SJIEMEHTHI, Kak
aJipecaHT, ajpecar, COOOIIEHNE, KOTOPOE HAMMCAHO C MOMOIIBIO KO/Ia, KOHTEKCT
Y KOHTaKT OJJUHAKOBOW CTPYKTYPOHU.

Kpome Toro, psa moaxonoB K M3y4EHHUIO MOHATUS JUCKYpCa YUHUTHIBACT
TOT (paKT, YTO AUCKYPC MOAPA3yMEBAET UCTIOIH30BAHNUEM SI3bIKA JIJIST BHIPAKCHHUS
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0Cc000# MEHTaATLHOCTH, U (POPMYITHPYETCS KaK «KOMMYHUKATUBHO-KOTHUTHBHOE
COOBITHE COIIMOKYJIBTYpHOTrO xapakTtepa». C Haleil TOYKH 3peHus, JUCKYPC
MpelCTaBiIsieT cOoOOW OTHENbHOE SBIICHHE, COYeTalolee B ce0e DIEMEHTHI
CEMaHTHUYECKOTO, MParMaTU4eCKOro, COLUOJIOTUYECKOrO, TICUXOJIOTHYECKOTO,
ATHUYECKOTO MOPSIKA.

B coBpeMEHHOW  JIMHTBUCTHUKE  BBIICIAIOTCA  JIMYHOCTHBIA U
MHCTUTYLHOHAJIbHBIA THIIBI IUCKypca. Pa3HOBUIHOCTAMU MHCTUTYLIHOHAIBHOTO
JTUCKypca MOTYT OBbITh IOPUANYECKHUM, TMOJUTUYECKUN, HKOHOMHYECKUU U
JIpyrue  JUCKYpChl, TaK Kak HMX  peaiu3auus  oOyCIaBIMBaETCS
KOMMYHHUKATUBHBIMA CHUTYAaIlUsSIMH B Pa3IUYHBIX cepax mpodeccnoHambHON
YEJIOBEUECKOM JIeATeIbHOCTH. PaccMarpuBast TEKCThI CyneOHBIX 1TOCTAHOBICHUHN
B HAIlEM MKCCJICIOBAaHUM, MBI H3y4aeM OCOOCHHOCTH CYIeOHOIro JHCKYypca,
KOTOPBIM TakKe SBISETCS OJHOM W3 (OPM HHCTUTYIMOHAIBHOTO OOIICHUS
IOPUCTOB B HMX MPOGECCUOHATBLHON AESITENIbHOCTU. AHAIMZUPYS JUXOTOMUIO
CIOPUIUYECKUIN JTUCKYPC» — «CYHEOHBIH TUCKYPC», CYACOHBIN AUCKYPC MOMKHO
KJaccu(UIMpoOBaTh KaK TMOATUIl FOPUAMYECKOTO TUCKYypca, KOTOPBIA TaKxke
MOXKET BKJIIOYAaThb B Cce0s 3aKOHOAATEIbHBIN, CIIEICTBEHHO-I03HABATEIIbHbIN,
MOJIMIEUCKUH W T.I. C ydeToM crneuuukd 1ueiaedl u  QyHKImit
KOMMYHUKATUBHBIX CUTYallHM.
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IIpakTnyeckas 4acTb
VYnpaxuenue 1.
OHpeI{eJII/ITe K KaKOMy BHAY OTHOCHUTCA Hpe,I[JIO)KeHHHﬁ TEKCT M KaKOM THII
JUCKypCa OH peaanusyer.

NATIONAL NOTARY ASSOCIATION
Notary Signing Agent Section

NNA Certified and Background Screened
Notary Signing Agent

David Bonner

has through examination, demonstrated superior knowledge and proficiency in the
administration of loan document signings, and having successfully passed an
industry-recognized background screening, has earned the professional designation of
NNA Certified and Background Screened Notary Signing Agent.

Certification and e jﬁ#‘ ﬁo

Background Screening e ST 1— —

valid through: g4/2000 Timothy S. Reiniger, Esq.
Executive Director

YnpaxHenue 2.
Onpenenure K KakOMy BUJY OTHOCHUTCS MPEJIOKEHHBIA TEKCT M KaKOu
THIT IMCKYPCA OH peallu3yeT.

R
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VYrpaxHenue 3.
Omnpenennure K KakOMy BHUJY OTHOCHUTCS INPENJIOKEHHBINM TEKCT U KaKOU
THUII IUCKYypCa OH peaIn3yer.

CAMBRIDGE POLICE DEPARTMENT
CAMBRIDGE, MA

dneldent Repert #9005127
Report Entered: OF /1672009 13:21:34

Case Title Location ApbUnit #
() wiare a7
DaiaiTiine Reporied Datz/Time Occumred
OTHM G008 12:44:00 o
Incident Type/Ofense
1.} DISORDERLY COMDUCT ¢272 $53 —
Rapaorting Officer Approving Officer
CROWLEY, LAMES {487) WILEGH NJOSEPH (213)
Persans
Role  Name Sex Race Age DOB Phene Address
WITMESS WIHALEN, LUCIA 4 < H T T Ty
R — 7Y
Cffenders
Status Mame Sex  Race  Age DOB Phone Address
DEFENDANT GATES, HENRY MALE BLACK 58-(_ ~— JH{ -~ O WAREST
c CAMBRIDGE, MA
- Wehicles
Froperty
Class Description Make Model Sorial # ‘alue
Marrative

On Thureday July 16, 2008, Henry Gales, Jr. (), of (_\Ware Street, Cambridge, MA) was placed

under arrest at (/Ware Siveet, after being abserved exhibiting loud and tumulivous behavior, in a public place,
direcied «t 2 uniformed police officer who was preseni invastigating a report of a crime in progress. Thase actions
on the beha{ of Gates served no legitimate purpose and caused ciizens passing by this localion to slop and take
notice while appearing surprisad and alarmed,

Cn the above lime and date, | was on uniformad duty ir &n unmarked police cnaser assigned to the
Administration Section, working from 7:00 AM-3:30 Pi. At approximately 12:44 PM, | was operaiing my cruiser
on Hanvard Streel near VWare Strset. At that time, | overkeard an ECC broadcast for a possible break in
progress at ) Ware Street. Due to my proximity, | responded.

Wher | arvived ai{_) Ware Street [ radioed ECC and asked that they have the caller meet me al the froni door to
this residencs. | was told that the caller was already ouiside. As | was getiing this information, | climbed the porch
stairs toward the front door. As | reached the door, a femels voice called out to me. | urned and looked in

iha direction of the veice and obsenvad a while femais, later ideniified as Lucia Whalen. VWhalen, who was

standing on the sidewalk in froni of the residence, held a wireless telephone in her hand and told me that it was she
who called. She went on to tell me that she obssrved what zppsarad fo ba two black males wilh backpacks on ihe
porch of () Ware Sireel. 3ke told me thal her suspicions were aroused wien she obeerved one of the

men wedging his ehoulder inlo the door as if he was trving o force entry. Sinca | was the only police officer on
location and had my back o the Tront door a3 | spoke with her, | asked that she wail for other responding officers
winile | invastigated further.
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VYpaxHenue 4.
Omnpenennure K KaKOMy BHUJY OTHOCHUTCS IPEIJIOKEHHBINM TEKCT U KaKOU

THUII JUCKYpCa OH PCaJIN3YyCT.
FOREnNSIC SCIENCE SERVICES - CRIMINALIST&ES
REPORT OF EVIDENCE EXAMINATION
NAME: TAMENY, Catherine (v) . LR $#: 85-4591

CRIME: 187 P.C. DATE: 8/5/85 DEPT.: ANAHKEIM P.D, DR #: 85-30525

SEXUAL ASSAULT EVIDENCE:

Property Items Examined:

$1 Vaginal swabs and slides from TAMENY
# 2 : Breast swabs and control from TAMENY
$#19 Anal and oral swabs and slides from TAMENY

EXAMINATION RESULTS:

§emen was not detected in the anal or oral swabs. Spermatozoa were found
in a vaginal swab from TAMENY; however, the semen concentration and sperm
density were very low and therefore indicated that the semen was not de-
posited at or near the time of death. The breast swabs were examined for
amylase, an enzyme found in high concentrations in saliva and at lower
concentrations in other body fluids. An elevated amylase level, indicating
possible saliva, was detected in the right breast swab from TAMENY.

Yopaxuenue 3S.
Onpenennute K KaKOMY BUJY OTHOCHUTCA MPEAJIOKEHHBIM TEKCT U KaKOU

TUI IUCKYPCA OH peaIn3yer.

BOOK.
The man who was killed tonight was a policeman, Sam. It's my job to find
out who did it. I want you to tell me everything you saw when you went in there.

SAMUEL
(stammers)
| saw him.

BOOK
Who'd you see?

Sam looks at his mother.

BOOK
Who'd you see, Sam? The man on the floor?

SAMUEL
No... | saw the man who killed him.
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Book stares at him in surprise, speaks over his shoulder to Carter.

BOOK
Anybody know about this?

CARTER
| didn't even know about it.

BOOK
(back to Sam)
Okay, Sam. Can you tell me what he looked like?

SAMUEL
(groping, touching his clothes and pointing at Carter)
He was... like him.

BOOK
(nods)
Black... | understand.
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3. Konuenrel, peaiusyemMbie B Cy1e0HOM TUCKYpCe

JIuckypc cBsI3aH ¢ MEHTaJbHBIMHU IIPOIIECCAaMH, KOTOPhIE Y4acTBYIOT B
KOMMYHUKAIIMUM, TO €CTh KoHuUentamu. B kaure «ChnpaBoyHUK TIO
JUCKypcuBHOMY aHanusy» Jlebopa Tannen, Xaiiau U. 'amunsron, u Jlebopa
[IuddpuH yTBEpKIaIOT, YTO CYIIECTBYIOT TPH TEOPETHUYECKHUE OCHOBHI,
CBS3aHHBIC MEXJYy COOOM: MUCKYpC, KOTHHUIIMS W OOIIECTBO. AHAIU3UPYs
JAHHYI0 TOYKY 3pEHHS, MOXHO CKaszaTh, YTO JUCKYPC SBISETCS CpEAor H
OCHOBHBIM (pakTOpoM (GOpMUPOBAHMS KOHIICTITYAIBHOTO COJIEP KAHUSI.

[Tonp3oBarenu sA3b1Ka, OyAyYd COMMAIBHBIMUA CyOBEKTaMH, 00TaIal0T KaK
JUYHBIMH U COLIMAJBHBIMU KOHIETITAMU (JIMYHBIE BOCIIOMHUHAHMS, 3HAHUSA H
MHEHMS), TaK WU KOHIIENITaMHM, SIBISIOITUMHUCS OOIIMMHU JIJI1 YJIGHOB CBOEH
IPYIINbl WKW KYJABTYphl B 11€JIOM. JI[pyruMu cli0BaMH, MOJIb30BATEIN SI3bIKA KaK
COI[MAJIbHbIE CYOBEKThl COCAMHSIOT pPEaJbHOE B3AUMOJICUCTBUE MEXKIY
0OI1IECTBOM U TUCKYPCOM.

B. 3. JIeMbSIHKOB COEIMHMJI B CBOEM OIPEJICIICHUU AUCKYypca IIOHSITHE
TEKCTa M KOHIICTITA, YTBEPKAasi, YTO «IUCKYPC ... IMPOU3BOJBHBIN (parMeHT
TEKCTa, COCTOSIIMN Ooyiee 4eM M3 OAHOTO NPEMJIOKECHHUS WM HE3aBUCUMOMU
yacTh TnpemiokeHus. Yacto, HO He Bcerga, KOHUECHTPUPYETCS BOKPYT
HEKOTOPOTO OMOPHOTO KOHIIEITA; CO37aeT OO KOHTEKCT...». Tak, Hanpumep,
B CyIeOHOM JHCKypce MOXKHO HAONIIONATh OTpPaXEHHWE TaKUX TOHATHH H
OTHOIIICHWM, KakK cBOOO/Ia, MpaBo, OOS3aHHOCTh, ITpad, Cyd, HaKa3aHHE,
POIUTENBCKUNA JIONT, TPpaXAAHCKUWA noiar u apyrue. B. 3. [leMbsIHKOB Takxke
MOJAYEPKUBAECT  BAXXHOCTh  KOMMYHHKAaTHBHOTO  MPOCTPAHCTBA, KOTOPOE
BBICTPAMBACTCA MO XOAY Pa3BEPThIBAHMS TUCKypca. YUEHBIH BBIJCISAET TaKUe
DJIIEMEHTHI  JAUCKypca, KaK  «Hu3JlaraéMble  COOBITHS, HWX  yYaCTHHUKH,
nepdopMaTuBHasg UHGOPMAITUS U PSIIT «HE-COOBITHINY (IKCTPATTMHTBUCTUYECKHE
(bakTopsl).

YuuteiBag TOT (akT, UYTO TOJ KOHIIENTOM ITOHUMAETCSl SIBJICHHUE,
obnagarommee KOMMYHUKATUBHBIMU — (DYHKIIUSAMH W XpaHsIIee ONpeacICHHbIC
3HAHUS, MOKHO CKa3aTh, YTO KOMMYHMKAIIMS CO3/Ia€T YCIOBUS JJIs peaau3aliu
KOHIIETITa, a TMPOSBISETCS OH HAa YPOBHE HOHMCKypca. Takum o00pa3om, Mpu
MPOBEACHUN aHaJu3a ONMPEACIICHHOTO THUIMa JUCKypca HEOOXOIWMO, C OJIHOM
CTOPOHBI, YUYUTHIBATh MEHTAJIbHBIC E€AUHUIIBI, O0Opa3yIIIMEe €ro CMBICIOBOE
IIPOCTPAHCTBO (KOHIIEIITHI), a TAKXKE BBISBIIATH CIIOCOOBI U 3aKOHOMEPHOCTH HX
MarepuaIn3aiuu (u3y4arb CTPYKTypHBIE ~ OCOOCHHOCTH  TEKCTOBBIX
BOIUIOLIEHU).

B mHacrodmiee BpemMs KOHIENT CUATACTCA MEHTAJIBHOW E€IUHUILIEH,
MPEACTABICHHOW B KOMMYHUKATUBHOM CHUTyalldd MOCPEICTBOM KOJIHMPOBAHUS
CpeACTBaMHU sI3blKa. DTO SIBJICHUE, MPEICTABISAIOIIEE B3aUMOJICHCTBUE CO3ZHAHNS,
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A3bIKa, TEKCTa U KyJAbTypbl. PaccMarpuBasi KOHIENT B TaAKOM ACHEKTE, MOXKHO
BBISIBUTh TAaKHE€ €r0 CBOWCTBA, KaK JAMHAMUYHOCTh W JHUCKYPCOOOpa3yroIIHe
XapakKTePUCTUKHU, OOECIEUMBAIOIIME BBIXOJ HA JUCKYPCUBHBIA YPOBEHD
(O. E. IIpoxopos, B. I'. 3ycmaHn, A. JI. ®unarosa, O. A. AmuMypaioB).

JIMHTBOKYJIBTYpHOE MPOCTPAHCTBO JUCKypca 00pa3yeT koHuenTocdepy, B
KOTOPOW HaXOauTCsi 0a30BBIN KOHIICTIT, KOTOPHI MOXET OBITh SIACPHBIM W JJIS
BCEX NOJBHJIOB OIPENEIECHHOT0 MHCTUTYLHOHAJIBHOIO aHCKypca. Hampumep,
KOHIIEITHI «IIPABOY» U «3aKOH» OYAYT SIBISATHCS 0A30BBIMU KOHIIENITAMU ISl BCEX
MOJIBUJIOB IOPUAMYECKOTO JIMCKYpCa, a UMEHHO CyAeOHOro, 3aKOHOJATENIbHOTO,
CJIEICTBEHHO-/103HABATEIbHOIO, MTOJIULIEHCKOTO U T. TI.

CToUT OTMETUTD, YTO KOHIIETITHI CYAEOHOTr0 AMCKYypca OOyCIaBIMBAIOTCA
HE TOJIbKO MPaBOBON HOPMOMW, HO M COLUAIBHBIMH, KYIBTYPHBIMHU, MOPAJIBHO-
ATUYECKUMHU M JPYTMMH NPEANOChUIKAMU C CBA3M C CaMHUM XapaKTEPOM
CyneOHOM KOMMYHHUKAIIMHM, OTKPBITBIM JJisi Bcero oOmecrtBa. B Tekcrax
CyleOHBIX TIOCTAHOBJICHUM OTPaKalOTCSl TAKWUE TMOHATHS M OTHOIICHHUSA, KaK
cB0OOOJIa, TIpaBO, OOS3aHHOCTH, ITpad, Cyd, HaKa3aHUE, POJUTEIBLCKUN JOJIT,
TPAXIAHCKAN JOIT W Jp. OTHU MOHSTUA CBSI3aHBI C KOTHUTHUBHOM
JEATEIIbHOCTBIO YEJIOBEKA, T.€. TAKOW AEATEIBbHOCTBIO, B PE3YJIbTAT€ KOTOPOM
YeJIOBeK  MpuoOpeTaeT  OmpelefieHHble  3HAHUS WM MPUXOAUT K
cootBeTcTBytomieMy pemenunto. JI. H. [lleBolpasieBa  yTBEpKIaer, 4Yro B
aMEpUKaHCKOM CyaeOHOM JHCKypce coaepkanue koHuenTta Constitution
pPacKpbIBaeTCsi B COOTBETCTBHM C TPEMS CMBICIOBBIMU JIEKCUYECKUMH
napagurmamu - Konctutynusa-nokyment, Koncrturyuus-npaBo u Koncrurynus-
KOHTPOJIb.

Jliist cyneOHOro AMCKypca XapakTepHO BHUMaHUE K (PaKTHUECKOM CTOPOHE
niena, 3HaY4MMOCTh YCTAHOBJIEHUSI UCTUHBI 110 JI€Ty, TOPKECTBO 3aKOHA B LIEJIOM.
[IpencraBnsgercs, 4yTo B CyAeOHOM JHUCKYpC€ HAXOAUT CBOE MPOSBICHUE
koHrenrochepa «3AKOH», xoropas Ha aKCHOJOTHYCCKHUX OCHOBaHMSIX
paccMaTpuBaeMoOro JUCKypca COCTOUT M3 CHCTEMbl KOHIIENTOB (MCTHHA,
CIpPaBeIMBOCTh, 3aKOHHOCTh). [laHHBIE KOHIIENTHI OMPEACNISIIOT KPUTEPUU
KayecTBa CyleOHBIX pEHICHUM, MPUHIIMIIOB MPABONPUMEHEHHUS, a TaKXKe Jal0T
000CHOBaHHWE TOTO WU WHOTO IOPUIAMYECKOTO JACHCTBUS W OMPEIEISIOT
KOMMYHHUKATUBHOE TOBEJEHNE YYaCTHUKOB, KOTOPOE BKJIIOYAET B ceOS BBHIOOD
SI3LIKOBBIX CPECTB JJIsl IEMOHCTPAIMU 3allUThl, OOBUHEHUS U Tak jaiee. CTOUT
OTMETHUTh, YTO CyAEOHBIN MPOIEeCcC AEMOHCTPUPYET Ha KOHIIENTYaJIbHOM YPOBHE
pUTYaJl OCYXKACHUS, UTPY JETUTUMHBIX CUJI WU, HATPUMEP, PACKPHITUE UCTUHBI
B Pa3HOE BPEMS B pa3HbIX KYJIbTypax.

Takum 00pa3oM, CEMaHTHUECKOE TMPEACTABICHHE KOHIICTTOCHEpPhI
«3AKOH» 3axntouaercss B 0a30BBIX KOHIENTOB CyI€OHOTO pa3OuparesbCcTBa,
TaKMX KaK «3aKOHHOCTb)», «UCTHUHA», «CHPABEIJIMBOCTbY». Tak, CEeMaHTHUUECKUI
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(meUHUITMOHHBINA) aHAIW3 TO3BOJISIECT BBIIBUTH TAaKOW KOHIENT CyAeOHOTO
nuckypea, kak «legitimacy»: «conformity to the law or to rules», pycckmii
BapUaHT: «BEPXOBEHCTBO 3aKOHA, HEYKOCHHUTEIPHOE WCIIOJHEHUE 3aKOHOB H
COOTBETCTBYIOIIIMX KM IIPaBOBBIX AaKTOB BCEMH OpTraHaMd TOCYIapCTBa,
JODKHOCTHBIMA ¥ HWHBIMH JIMIIAMH, OAWH U3 DJJEMEHTOB JEMOKpPaTHH W
MPaBOBOTO TOCyAapcTBa». JIaHHBIA KOHIICTIT BBIPAKACTCS C TMOMOIIBIO TAKUX
aekceMm, kak «legal», «lawful», «legitimate», «validity», «permissibley,
«allowed», «acceptable», «warranted», «licensed», «binding», «genuiney,
«right», «sound», «justy, «fairy, «rightful» u apyrux. Hampumep, «It is
legitimate to ask how this objective could be achieved on the Court of Appeals
interpretation of s 296(3)(c)...».

CeMaHTHUYECKMI aHANIM3 KOHIENTAa «WCTHHA» OCHOBBIBACTCS Ha
nepunumu «truthy: «That which is true or in accordance with fact or reality»;
PYCCKUI BapUaHT «UCTUHA»: «aJIEKBATHOE OTpaXKeHHE OOBEKTa IMO3HAIOIIUM
CyOBEKTOM, BEPHOE OTPaKCHHE JACHCTBUTEIHHOCTH, MPOTHUBOIOIOKHOE —
3a0mykaenuey». Creayromnpe JeKCeMbl UCTIOIb3YIOTCS I BRIPAKESHUS JAHHOTO
koHnenTa: «truthy, «honesty», «accuracy», «rightness», «factual» u npyrue.
Hanpumep, «Finally, he submits that the evidence was so unsatisfactory, and its
benefit to Staponka was in truth so slight that the judge was wrong to allow it to
go before the jury at ally.

CeMaHTHYECKU aHaIW3 KOHIENTA «CIPABEIIUBOCTH» TOKA3bIBACT €TI0
KOPPEJSINI0 ¢ KOHIIENTOM «3aKOHHOCTB», TOCKOJBbKY «justice»: «The
administration of the law or authority in maintaining this»; pycckuii
«CTIPABEIIMBOCThY: «OAWH U3 (PyHJAMEHTAJIbHBIX MPUHIIMIIOB, PETYIUPYIOMIHNX
B3aMMOOTHOIICHHSI MEKy JIOABMH Ha OCHOBE NPEICTABICHUN O JOHKHOM, O
CYIIIHOCTH Y€JIOBEKA U €ro IMpaBax». JIEKCeMbl, BhIpAKAIOIINE JAHHBIA KOHLIEIT
HECKOJIBKO COBMHAJAlOT C JIEKCEMaMM KOHIIENITa «3aKOHHOCTBY: «validityy,
«justification», «legitimacy», «reasonableness» u napyrume. Hampumep, «...as
Justice Breyer does, that "federal courts have long become accustomed to
reviewing for reasonableness or constitutionality the rate-setting determinations
made by agencies"».

CrnemyeT OTMETUTB, YTO Y€pPe3 PACCMOTPEHHBIC KOHIIENTHI MPOSBIISIOTCS
Oonee crenuduUUHbIE KOHIICTITHI, HAPUMEP «HAKA3aHHE» M «IIPECTYIUICHHE.
Hanpumep, «I have all justification to impose a fine...» wmu «This (crime —
npuMeyanue aBTopa) i1s liable to imprisonment according to ...». Takum
obopaszom, kounentochepy «I[IPABO, 3AKOH» rpaduyecku  MOXKHO
MIPENICTaBUTh CICAYIOIINM 00pa3oM:

CrnpaBe1JIMBOCTh CnpaBe1JIMBOCTh
IIpectymienue 3akOHHOCTH 3AKOH 3aKOHHOCTD Haxa3zanue
IIpaBna IIpaBna

32



Takum 00pa3oM, B HACTOSIIIIMX METOIUYECKUX PEKOMEHIAIUSIX KOTHUOTHI
CyneOHOTO  JHWCKypca, TO €CTh MEHTAJIbHO-TMHTBUCTUYECKAS  MOJCIHb
MPEACTABIEHUS] TUITMYECKOM CUTYallM, PACCMATPUBAJICA IMOCPEACTBOM aHAIU3A
BBIOOPKM  CylAeOHBIX MOCTaHOBIEHUH. Takoill JUCKYpCHBHO-KOTHUTHBHBIM
MOIXOJ] UMEET CBOEH LIENIbIO0 BBISIBUThH JIMHTBOKYJIBTYPHBIM KOHUENT M OINUCATH
€ro CBA3M C u3y4aeMbIM guckypcom. I[lo Hamemy MHEHUI0, B cyneOHOM
nuckypce peanusyercs konnentochepa «3AKOH», Tak kak s HAC BaXKHBIM
ABIIIETCSI TIpaBO B €ro (QopMajabHOM, MOpuaAMYeckoM 3HaueHuu. OOparmias
BHUMAHHE Ha IIEHHOCTH, OXPaHSAEMbIE 3aKOHOM, MOYKHO BBIJICIUTH CUCTEMY
KOHIIENTOB (IIpaBjia, CIPaBeUIMBOCTh, 3aKOHHOCTh), Y€pe3 KOTOphIE, B CBOIO
odyepenb, TMPOSABIAIOTCS  Oojiee  crenu(UYHbIE  KOHIICTITHI, HAIPHUMEP
«HAKA3aHUE» U IIPECTYILUICHUE.
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Judgment: approved by the Court for handing down
Delivered: 27.02.2015
(subject to editorial corrections)*
IN THE CROWN COURT IN NORTHERN IRELAND
SITTING AT BELFAST

THE QUEEN
\Y
ALAN PETER IRVINE AND ELIZABETH IRVINE

WEIRJ

Introduction

[1] Alan Peter Irvine you have pleaded guilty to the murder of
George Gray and | have previously sentenced you to life
imprisonment which is the only sentence permitted by law for that
offence. It is now my responsibility to fix the minimum period that
you will have to serve in prison before you will first become eligible
for consideration for release by the Parole Commissioners. | make
clear to you and to the public that you will be entitled to no
remission of the period that I will fix and that you will serve the
entirety of it.

[2] The circumstances surrounding this murder were both
brutal and senseless. Between 28 and 30 August 2012 you and a
friend, whom I shall call M, were drinking together in the friend's
flat at Cregagh Road in Belfast. At some time during this drinking
spree the deceased, who lived in a flat in the same block, became
included in your activities and drinking continued in his apartment.
At various points more drink was obtained and the deceased was last
seen alive on CCTV at 3:53 am on 30 August outside his apartment
receiving a delivery of what subsequent enquiries revealed was a
bottle of vodka. Sometime later that morning another neighbour,
whose flat adjoined that of the deceased, heard loud voices, which
appeared to be those of males, coming through his wall. Listening at
the wall he heard someone saying "that's enough, leave him alone™
and heard the words "paedophile” and "how would you like it if that
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was your two children™ being shouted. He then heard what sounded
like banging on the wall and then nothing more.

[3] On 31 August a friend of the deceased who had been
trying unsuccessfully to telephone him went round to his flat where
she found the door ajar and the deceased lying on his back on the
living room floor. The emergency services were called and the
deceased was found to be dead. The room was in disarray with
furniture and other items scattered about and a considerable amount
of blood spatter on the walls and furniture.

[4] The deceased has suffered very extensive injuries all over
his body. They are described in detail by the Assistant State
Pathologist, Dr Lyness, in his commentary as follows:

"There were multiple bruises and abrasions on the head, in
particular on the face on the left side and back of the scalp. There
were also lacerations of the eyebrows, the left upper eyelid, both of
the cheeks, the left ear and the nose. The external and internal
surfaces of the lips were also lacerated and heavily bruised.
Internally, the injuries were associated with extensive bruising of the
under surface of the scalp and fractures of the nasal bones and upper
jaw. There was also slight haemorrhage over the surface of the brain
and reactive swelling and early degeneration of the brain substance,
indicating that he had survived for a period of time after the injuries
had been inflicted. In addition, the injuries to the mouth and nose
had caused heavy bleeding into the oral cavity and windpipe, with
evidence of blood having been aspirated into the lungs. Such
haemorrhage would have obstructed the flow of air into the lungs
and severely impaired his ability to breathe, a potentially life
threatening condition.

Whilst some the head injuries could have been sustained as a
result of punching, it seems more likely that the majority were
caused by kicking, stamping or a combination. Indeed, patterned
bruising on the left side of the scalp, towards the back, was
suggestive of a footwear mark. Furthermore, an area of stippled
abrasion on the right side of the back of the scalp was consistent
with having been caused by counter-pressure and indicates that at
least some of the blows to the head were inflicted whilst he was
lying on the floor.

There was also bruising and abrasion on the front and sides of
the neck, in association with heavy bruising of the underlying
muscles and fractures of the delicate structures of the voice box.
Whilst the possibility of his neck having been forcibly grasped
cannot be completely excluded, the extent and severity of these
injuries would favour that they had occurred as a result of blunt
force trauma, such as kicking or stamping. These injuries would
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have compromised the integrity of the upper airway, further
reducing his ability to breathe.

In addition, there were multiple bruises and abrasions on the
chest, abdomen and back, in keeping with having occurred as a
result of blunt trauma during the assault. Of particular note there
was a U-shaped bruise on the left side of the front of the chest
consistent with having been caused by a shod foot. Internally these
injuries were associated with bruising of underlying muscles and
fractures of least 7 of the left ribs and 9 of the right ribs which
would have further compromised his ability to breathe.

There were also multiple bruises and abrasions on all four of
the limbs. Some of these may have been caused by his having raised
his arms in an attempt to protect his head, but the majority were
relatively non-specific. There were also abrasions and heavy
bruising on the back of the right hand. Whilst the possibility of his
having thrown a punch cannot be completely excluded, the nature of
these injuries would be more in keeping with his hand having been
stamped upon.

He had also been stabbed twice. These wounds were
consistent with having been caused by a bladed weapon, such as a
knife. One was on the left side of the front of the chest and had
entered the left chest cavity causing a puncture wound of the left
lung. The second stab wound was identified on the back of the body,
just below the left side of the base of the neck, and had passed into
the underlying muscles. However, neither of these stab wounds
would have been immediately life - threatening and played no
significant part in the fatal sequence.

The report of Forensic Science Northern Ireland showed that
at the time of his death there was a considerable amount of alcohol
in the body. The concentration detected in the blood stream, 317
milligrams per 100 ml, is just under 4 times the current legal limit
for driving and indicates that he was severely intoxicated when he
died. Indeed, the degree of intoxication would have decreased his
co-ordination and reflexes, potentially reducing his ability to protect
himself. Furthermore, whilst the severity of his injuries was such
that they were likely to have caused his death on their own, the
alcohol intoxication would have rendered him more susceptible to
the effects of any head injury including the inhalation of blood into
the air passages. ... From the findings at autopsy it is not possible to
state the order that the injuries were sustained or over what length of
time."

[5] You at first attempted to deny any involvement in this
murder by claiming that you and M had left the deceased in his flat
and gone back to drinking upstairs in M's flat. However, the police
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noted what looked like blood stains on M's clothing and you and he
were both arrested and detained for questioning. Unfortunately, M
died of natural causes while in police custody so that the only
available version of what occurred in the deceased's flat comes from
you. You initially attempted to deny any involvement in these
events, claiming that on 29 August you had returned home to your
mother's house on the bus and gone to bed at 9 pm. You continued to
prevaricate even when confronted by various elements of evidence
that contradicted your lying account.

[6] Fortunately, the police were able to retrieve significant
CCTV evidence from a camera at the front of the flats. It showed,
inter alia, you returning to the flats with M at 8:36 pm on 29 August
with an off-licence plastic bag, you and M leaving again at 9:29 pm
and returning at 10:59 pm by which time you had claimed to be in
bed at your mother's house, at 3:53 am on 30 August Mr Gray
collecting the vodka delivery, at 5:26 am you leaving the entrance to
the flats and looking through the front window of the deceased's flat
before going back in by the entrance, and significantly, you at 7:57
am coming out again from the communal entrance and placing
something in a rubbish bin. At 8:22 am you were seen getting into a
taxi outside the flats.

[7] Police later found the item in the bin to be a plastic bag in
which was a knife bearing the blood of the deceased and your DNA
on the handle. They also traced the taxi and found that it had taken
you to your mother's home. Mobile phone traffic was examined and
it was found that you had phoned your mother at 8:06 am from the
flats, that you phoned for the taxi at 8:17 am and phoned your
brother at 8:21 am. You also had a total of 23 telephone or text
contacts with M between leaving the flats at 8:22 am on 30 August
and being arrested about midday on the following day.

[8] This was a merciless and sustained attack upon a man who
was hopelessly incapacitated due to his level of intoxication and
who would have been quite unable to defend himself or to escape
from his attackers. A disreputable attempt has been made to justify
or explain the attack by the suggestion that the deceased was a
paedophile. You claim that M made the suggestion and that that
caused you to join in the attack because of some experience you had
had in childhood. I entertain the gravest doubt as to whether it was
M who said anything of the kind and | am informed by Mr
O'Donaghue QC for the prosecution that the police have looked into
the suggestion and can find no basis for it whatsoever. Even had it
been true it would not have constituted any valid excuse or
justification for any attack upon the deceased never mind the
dreadful and prolonged violence to which he was subjected.
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[9] The deceased was aged 52 years and lived alone in his
Housing Executive flat. At the time of his death he was unemployed
and suffering from a number of medical complaints. He appears,
like you and M, to have had a problem with alcohol dependence. |
have received very full victim impact statements from a brother and
on behalf of the children of the deceased and it is clear that they
have all in their different ways been very much affected by the death
of their sibling and father in such a mindless and brutal fashion.
They particularly emphasise and with good reason that after the
assault nothing whatever was done to summon help for the deceased
who was left for dead while you set about trying to save yourself. It
is of course impossible to know whether prompt medical attention
would or might have saved him but your callous behaviour in
abandoning the deceased, especially when you knew he lived alone,
Is impossible to comprehend especially when | have been told by
your counsel that your intention was not to kill him.

[10] You are now 31 years of age and were 29 at the date of
this offence, much younger than your victim. It is clear from the
probation report that you endured a difficult early life in a home
where you were exposed to drunkenness and domestic violence and,
possibly, though details are sketchy, to some sexual abuse from
within the family. You were placed in care at the young age of seven
and experienced multiple moves within the care and juvenile justice
settings to which you did not react well. At 14 you were returned to
the care of your mother and thereafter appear to have avoided
criminal activity until the present offence. You have a small number
of fairly minor convictions, the last of which related to events in
November 1997 when you were aged 14. | therefore do not propose
to take those convictions into account against you in this case.

[11] It is clear from the probation report that you have a
serious problem with the misuse of alcohol and other illicit
substances. You are prone to binge drinking as you had been doing
at the time of this crime and have in the past had alcohol-related
hospital admissions. You appear to have no insight into your
condition although your addictions have ruled your life for many
years and have now helped to destroy that of the deceased and
caused you to be imprisoned for many years to come. Unless you
reflect upon your past while in prison and set about changing your
approach to alcohol and substance misuse | fear the outlook for you
will be bleak. The probation officer assesses you as being at high
risk of re-offending and as a significant risk of serious harm to
others in the future. You will have to satisfy the Parole
Commissioners that you have made serious changes to your outlook
on addictive substances if you hope to be released after you have
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served the tariff which | am about to impose.

[12] I have a very thorough and detailed report upon you from
Dr Pollock, Consultant Forensic Clinical Psychologist, and another
report from Dr Bunn, Consultant in Forensic Psychiatry. Neither
provides any excuse or explanation other than intoxication for what
you did. The picture that emerges of you is the unfortunately now
common one of a feckless individual who lives for alcohol and
drugs and who becomes violent when sufficiently fuelled, as you
were, by both.

[13] I intend to sentence you in accordance with the principles
established by the Court of Appeal in R v McCandless [2004] NICA
1. The first question that arises is whether this case attracts the
normal starting point of 12 years with a higher starting point of
15/16 years. The prosecution contended for the latter while your
counsel, Mr O'Rourke QC, urged me to adopt the former. The higher
point applies to those cases where the offender's culpability was
exceptionally high or the victim was in a particularly vulnerable
position and where the case is characterised by a feature which
makes the crime especially serious. Examples of such features
appear in the guidance and in my judgment two such apply to this
case:

(i) The victim was exceptionally vulnerable having consumed
about 4 times the legal driving limit of alcohol at the time of the
attack.

(i) The injuries inflicted on your victim could not be
described as other than multiple and extensive.

| therefore take as my starting point a term of 16 years.

[14] Mr O'Donoghue urged upon me that that starting point
ought to be increased by a number of aggravating factors. One such
quoted in the guidance and upon which he relied was what he
described as "the destruction of the crime scene™ by, he submitted,
taking away the knife and putting it in the dustbin outside and
disposing of your boots and clothing. | do not consider that those
actions constituted "destruction of the crime scene" which was
otherwise intact and | do not take account of them as constituting an
aggravating factor.

[15] It was further submitted on behalf of the prosecution that
you had armed yourself with the knife from the upstairs apartment
of M and that you committed the stabbing but that is not established
by the admissible evidence. Mr O'Donoghue fairly conceded that
where a belief on the part of the prosecution could not be established
by admissible evidence then the benefit of doubt must be accorded
to you and | consider that position to be correct. | therefore do not
increase my 16 year higher starting point by reason of any
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aggravating factor.

[16] As to mitigation, | accept Mr O'Rourke's submission that
it has not been established that there was an intention to kill as
opposed to the causing of grievous bodily harm. | have already
referred to the neighbour overhearing a man say “that's enough,
leave him alone" and, just as with the obtaining and use of the knife,
there is no evidence as to whether you or M spoke those words. True
it is that you left the grievously wounded deceased to his fate but |
cannot infer from that fact that you intended to Kkill him. Therefore,
giving you the benefit of the doubt as Mr O'Donoghue enjoined me
to do, | sentence you on the basis that your intention was to cause
grievous bodily harm.

[17] A further mitigating factor is that you did eventually
plead guilty and, as Mr O'Rourke points out, well before then had
acknowledged the truth of the basic facts of the prosecution case
after being confronted with the formidable evidence that the police
had gathered in order to contradict your lying story. Your legal
advisers thought it appropriate to investigate your mental state by
obtaining the reports of Doctors Pollock and Bunn and | consider
that it was reasonable for them to do so before you entered your plea
of guilty to the murder charge. | also note that you have expressed
remorse for your actions but, as the Court of Appeal has pointed out
in the past, it is not easy to distinguish between genuine remorse for
the victim and his family and regret for the position in which the
perpetrator finds himself when facing a long period in prison.

[18] Taking account of all the mitigating factors | have
identified I reduce the starting point from 16 years to a minimum
term of 12 years which, as | have earlier said, you will serve in full
without any remission.

[19] I turn now to you Elizabeth Irvine. You are now almost
65 years of age and have pleaded guilty to two counts, one of
perverting the course of justice by providing both a verbal and a
written alibi for your son in respect of his whereabouts at the
material time and the other of withholding the information from the
police that your son had told you that he had beaten the deceased.

[20] The law rightly regards offences of this sort as most
serious because it looks to members of the public to assist the police
in detecting crimes and those responsible for them and not to
conceal them, or worse assist offenders by providing false alibis.
You must have known very well before you made your false written
statement that your son had been involved in an assault following
which a man had died. | find it impossible to comprehend how,
knowing that, you could lend yourself to such a misguided
deception.
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[21] Your counsel, Mr Tom McCreanor, readily acknowledged
that your position is serious and that the authorities establish that
crimes of this sort will attract sentences of imprisonment. That most
experienced criminal judge, Hart J, explained it thus in R v
Kernohan and others [2011] NICC 9 at [14]:

"Those who mislead the police, or withhold information,
about serious crimes are at risk of immediate prison sentences unless
there are strong mitigating personal or other circumstances."

[22] Your counsel acknowledged that your case may
appropriately be compared with that of Veronica Deery who was one
of the defendants in Kernohan. | do not consider that there are any
mitigating factors attaching to your contemptible offence and |
therefore impose upon you a sentence of two years imprisonment on
each count to be served concurrently.

[23] The question is whether, as in Deery's case, there are
personal circumstances pertaining to you that would warrant the
suspension of your sentences? | have a detailed probation report
which affords you little assistance as you appear not to have yet
understood the seriousness of what you did and indeed you told the
probation officer that you did not intend to mislead the police in
their investigation. It is impossible to understand what else you
thought you were doing by providing your son with a false alibi
which, given the fact that he had disposed of the knife, boots and
clothing, the death of M and of the deceased might well have been
effective to wrongly protect your son had not the police had the
CCTV evidence with which to contradict it. There is however,
information in the report on you by Dr Bownes, Consultant
Psychiatrist, that causes me to pause in requiring you to serve your
sentences immediately. Having examined you and considered your
general practitioner's notes and records, Dr Bownes finds that you
had been displaying mental health problems during the 25 years
prior to your arrest and you have been treated with anxiety-lowering
and sedative drugs throughout that period. As early as 1996 you
were found to have difficulty in coping with everyday demands and
responsibilities. He concludes that:

"The nature of the psychological reaction produced by
adjustment to the custodial setting is liable to be particularly marked
in individuals with a prior history of stress-related mental health
problems™ and that "your mental wellbeing is significantly more
likely to deteriorate on exposure to the prison environment than
most women of a similar age and background.”

| observe that Dr Bownes is particularly well placed to make
that judgment given his experience as a psychiatrist providing
services within the prison setting. 1 am conscious that one of the
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victim impact statements expresses doubt about your need for the
wheelchair which you have used when coming to this court and
claims that you have been seen walking in public. I do not feel that |
need to resolve that issue as Dr Bownes' assessment is based not
upon your physical state but upon your well-documented mental and
emotional fragility.

[25] Accordingly, and not without hesitation as | regard your
actions as disgraceful, I have decided to suspend the operation of
both your sentences for a period of three years. That means that if
you keep out of trouble for that period you will hear no more about
this matter. If on the other hand you were to commit a further
offence during that time the court that deals with you for that may
implement these custodial sentences in addition to whatever
sentence it imposes for that further offence.

YnpaxHenue 2.

WN3yunte cyneOHOe pemieHME W HaWIUTe CpEeACTBa
peayM3alMM  CIEAYIOIIMX  KOHLENTOB:  IIPaBOHapYIICHUE,
HAaKa3aHUE, CIPABEIJINBOCTb.

APPEAL COURT, HIGH COURT OF
JUSTICIARY
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Respondent:
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Complainer: C M Mitchell; Capital Defence
Lawyers, Edinburgh for Fitzpatrick & Co, Glasgow

Respondent: Erroch, AD; Crown Agent
17 February 2015

[1] In terms of section 23(3) of the Misuse of
Drugs Act 1971 if a justice of the peace, a magistrate or
a sheriff, is satisfied by information on oath that there
are reasonable grounds for suspecting that any
controlled drugs are in the possession of a person on
any premises, he may grant a warrant authorising any
constable, inter alia, to search the premises and any
persons found therein and to seize any controlled drugs
found.

[2] The complainer in this bill of suspension
is Michael Stewart. On 4 April 2012, on an application
having been made to him, a justice of the peace granted
a warrant in terms of section 23(3) of the 1971 Act to
search the premises occupied by the complainer at 5
Daniel McLaughlin Place, Kirkintilloch. The
complainer has now been indicted in the High Court
along with six co-accused charged with contraventions
of section 4(3)(b) of the 1971 Act. The complainer
understands that the Crown intends to lead evidence at
trial as to what may have been found during the search
of the premises at 5 Daniel McLaughlin Place under the
authority conferred by the warrant dated 4 April 2012.
The complainer wishes to suspend the warrant by
reason of it having been granted in circumstances which
were wrongous, unjust and incompatible with the
complainer’s human rights with the object of rendering
any evidence as to what may have been found during
the search inadmissible.

[3] The Lord Advocate has lodged answers to
the bill of suspension. No point is taken on
competency, either generally or in respect of the
proposal in the bill that the matter should be remitted to
an evidential hearing presided over by either a sheriff or
a single judge “to establish whether the information
provided to the JP was correct, and to provide an
assessment to the court on the behaviour of the police”.
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We would see that position as being correct; where a
warrant has been granted by a justice of the peace in
exercise of power conferred, for example, by section 23
of the 1971 Act, and it is proposed to lead evidence
about what may have been seized in execution of that
warrant in a forthcoming High Court trial, then
application can be made to a quorum of this court by
way of bill craving suspension of the warrant on the
basis of illegality: see eg Birse v MacNeill 2000 JC
503. On such an application the powers of this court
include power to remit to a single judge to determine
any issues of disputed fact; see eg Evans and Kerr v PF
Glasgow, Appeals no XJ767/12 and XJ811/12. While
the consequent procedure can be seen as cumbersome:
see Stuart v Crowe 1992 SCCR 181, Herd v HM
Advocate 1999 SCCR 315 and Sir Gerald Gordon’s
associated commentaries, the decision in Allan v Tant
1986 JC 62 makes it clear that where the contention is
that an ex facie valid warrant should not have been
granted, it is not open, at least to a sheriff, to “go behind
the warrant”. The warrant has to be suspended, or
reduced or set aside and that is something that only the
High Court can do. It was not argued to us that the
power of the High Court could be exercised by a single
judge at, for example, a preliminary hearing in terms of
section 72 of the Criminal Procedure (Scotland) Act
1995. It is presumably because of a consensus on that
point that, in the knowledge of the complainer’s
intention to proceed by way of bill of suspension, a
continued preliminary hearing in the case was
discharged and 24 February 2015 fixed as a new diet.

[4] Before turning to the averments in the bill
it is convenient to set out the terms of the report by the
justice of the peace on the circumstances in which he
granted the warrant.

“This Report concerns a Bill of Suspension by
Michael Stewart in respect of a Warrant granted by me
on 4 April 2012.

On 4 April 2012, Detective Constable Elizabeth
Bair, Strathclyde Police, stationed at Paisley Police
Office and under secondment to SCDEA, called at my
home at [an address in Glasgow] and indicated that she
wished to apply for a Search Warrant under the Misuse
of Drugs Act 1971. The said officer was duly placed
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on Oath and then informed me that she had reasonable
grounds for suspecting that a quantity of controlled
drugs were to be found in the possession of a person at
premises occupied by Michael Stewart, at 5 Daniel
McLaughlin Place, Kirkintilloch.

When placed on oath, DC Blair informed me that
as a result of on-going police surveillance and current
intelligence, categorized as B2, being received that (a)
Michael Stewart, Gary Grant and Barry Letham were
frequently involved in the use and distribution of
controlled drugs; (b) on 3 April 2012 Stewart and
Grant had supplied a source in Airdrie; (c) Letham
intended to have a criminal meeting with a Lee Wood in
order to obtain cocaine and money from the said Lee
Wood; (d) police witnesses had observed Letham
attend outside 1 Daniel McLaughlin  Place,
Kirkintilloch, the home of Grant and meet there with
Wood; (e) Letham and Wood thereafter entered 1
Daniel McLaughlin Place with a weighted carrier bag;
(F) within a space of minutes, Grant exited 1 Daniel
McLaughlin Place whilst carrying a small child and an
unidentified object and walked to 5 Daniel McLaughlin
Place, the home of Stewart; and (g) Grant thereafter
left 5 Daniel McLaughlin Place with the child but
without the aforementioned object.

Having examined the Informant on Oath and
having considered her Application and being satisfied
that there was reasonable ground for suspicion, |
granted the Warrant”.

[5] The basis of the challenge to the warrant
Is set out in Statements 3 and 4 in the bill. These
statements are in the following terms:

“3. That this warrant was sought and granted
on the basis of information provided to the Justice
which it is contended did not provide a comprehensive
position to the JP, such that a proper consideration of all
the information could inform the JP’s decision.
Moreover it is contended that (at least as presently
disclosed) some of the information about disclosure is
not borne out by the information having been given to
Agents.

The Justice appears from the Report not to have
been told that, at the time the warrant was sought, the
Accused had been searched with negative result shortly
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earlier, nor that his car had been searched with the same
negative result, nor that his girlfriend had also been
searched and nothing of evidential value found.
Moreover, at the time of the present warrant being
sought Barry Letham had also been subject to personal
search with negative result. The Accused, at the time
the warrant was sought was arguably being illegally
detained.

Of the matters the Justice was provided with, as
set out in the Justice report of 16 October 2014 there
are the following criticisms. The criticisms follows the
(a)-(g) reasons as reported by the JP:-

a) The ‘B2’ information provided
(information apparently which is ‘mostly reliable’ and
‘known personally to source but not to Officer’ is
inspecific in that it does not identify how current this
information is, and why there is a belief that the
Accused has drugs in his home at that time.

b) There has been no disclosure to the
defence of any surveillance log to support assertion ‘b’.
C) There is nothing in this information which

relates to the Accused or his property or gives an
indication of when this purported meeting was due to
take place.

d) The police had observed this, but again,
this provides no reason as to why a warrant was
required at that time for the Accused’s house.

e) The ‘weighted carrier bag’ assertion is not
supported by the surveillance logs, and the Crown
having precognosed the Police some considerable time
later, the statements produced still do not go so far as to
support this proposition.

f) The ‘unidentified object’ assertion is not
supported by the surveillance logs, and the Crown
having precognosed the Police some considerable time
later, the statements produced still do not go so far as to
fully support this proposition. Moreover, it cannot be
said that the witness walked to the home of Stewart.
The best that can be said is that he entered a block of
flats, one of which flats belonged to the Accused.

9) Again, the best that can be said is the
witness left a block of flats one of which flats belonged
to the Accused.

In the circumstances the decision to grant the
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warrant was based on an understanding of the evidence
that was not complete. Moreover, it is now contended
that the factual nexus of some of the information put
before the JP is subject to criticism and/or doubt.

4, That in the circumstances a Sheriff/Judge
ought to preside over an evidential hearing, to establish
whether the information provided to the JP was correct,
and to provide an assessment to the Court on the
behaviour of the police (particularly with reference to
the fact the surveillance logs do not seem to support the
assertions made about meetings and the carrying of
bags etc.). That after such an assessment is made and a
report is provided to this court, that court can have the
opportunity to consider whether the grant of warrant in
these circumstances should stand”.

[6] After an initial false start, the advocate
depute confirmed that the Crown position was that the
bill should be refused without further procedure.

[7] The first question to consider is whether
the complainer’s averments set out a relevant basis on
which this court might be persuaded to suspend the
search warrant granted by the justice of the peace on 4
April 2012. In our opinion they do not. It is to be
borne in mind that what this court is being asked to
exercise is not an appellate jurisdiction but rather a
supervisory jurisdiction, the object of which is to
determine whether the party with the relevant
jurisdiction, here the justice of the peace, has exercised
the jurisdiction conferred on him (and him alone) by
statute in a lawful manner. Thus, in order to suspend
the warrant, this court would have to be satisfied that
the justice of the peace was not entitled to form the
requisite suspicion on the basis of the information
presented to him on oath by the police officer. There
may of course be cases where it is said that police
officers acted in bad faith and presented information to
a justice of the peace which they knew to be false or
clearly unreliable. This is not such a case. True, the
complainer avers that police may have been guilty of
over-interpretation of the information available to them
and may be unable to refer everything to an entry in a
surveillance log, but that is something very different
from bad faith.

[8] It is to be stressed that the information
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available to the police did not depend exclusively on
surveillance but included what was described as B2
intelligence.  Here the justice of the peace put the
police officer on oath and obtained from her
information which satisfied him that there was a basis
for the suspicion necessary before he could grant a
warrant in terms of section 23(3) of the 1971 Act. That
was the proper procedure for him to follow. In
considering DC Blair’s application and in granting the
warrant the justice of the peace was carrying out a
judicial function. He understood that. An application
for a warrant should never be regarded as no more than
a formality. The requirement that a magistrate, justice
of the peace or sheriff be satisfied as to the requisite
suspicion is an important safeguard against arbitrary
search: Birse v MacNeill supra at para [10]. However,
what is required is reasonable suspicion, not full proof.
Of necessity, an application for a warrant to authorise or
search must accommodate the reasonable operational
requirements of law enforcement agencies. The bill of
suspension sets out a number of criticisms of the quality
of the information provided by the police and it
questions (but does not positively deny) the accuracy of
some of that information, with a view to suggesting that
the matter should be remitted to an evidential hearing in
order that a single judge or sheriff can hear the relevant
evidence and then report back (although on precisely
what is not clear). We do not exclude the possibility of
such a procedure, unwieldy as it undoubtedly is, being
followed in an appropriate case. This, however, is not
an appropriate case. In our opinion, the complainer’s
averments here are insufficient to make a case that the
justice of the peace was not entitled to grant the warrant
that he did. It is nothing to the point that another
justice of the peace or a judge or sheriff faced with the
same information might not have formed the necessary
suspicion. It is only if it can be said that no reasonable
justice of the peace would have granted a warrant in the
circumstances which applied on 4 April 2012 that this
court would be entitled to suspend the warrant.

[9] As it appeared to us, Ms Mitchell, who
appeared for the complainer, accepted that the bill did
no more than present rather diffident or tentative
criticisms of the quality of the information presented to
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the justice of the peace. That no criticism whatsoever
IS made of the justice would seem to be made explicit
by the averments:

“In the circumstances, the decision to grant the
warrant was based on an understanding of the evidence
that was not complete. Moreover, it is now contended
that the factual nexus of some of the information put
before the JP is subject to criticism and/or doubt”.

Just what is meant by “nexus” in this context may
not be clear, but it is not said that the justice was not
entitled to decide as he did on the basis of the
information put before him. The question for him was
whether what was spoken to by DC Blair, in her
deposition on oath, satisfied him that there were
reasonable grounds for suspecting that controlled drugs
were in the possession of a person in the premises to
which the application related. @ He was entitled to
proceed on hearsay information from the constable: cf
Birse v MacNeill supra and Renton & Brown Criminal
Procedure at 5-05, and that remains so even if it later
turns out to have been wrong: Lord Hope of Craighead
in O'Hara v Chief Constable of the Royal Ulster
Constabulary [1997] AC 286 at 298, followed in
Coalter and Ferns v HM Advocate [2013] HCJAC 115.

[10] While it might be different if the case
were that the justice had been deliberately deceived by
the police officer who deponed before him or, possibly,
by other officers who had provided the deponing officer
with information, that this bill of suspension contains
no averments to the effect that no justice could
reasonably have granted a warrant on the basis of the
information provided to this justice, means that it is
irrelevant and therefore cannot be passed.

[11] We attempted, but failed, to elicit from
Ms Mitchell what exactly she maintained had to be
established by the complainer in order that the warrant
should be suspended, reduced or otherwise set aside.
She agreed with the suggestion by the court that if
behaviour constituting bad faith on the part of the
police were established, that would justify suspension
of a warrant that had been granted by reason of that
behaviour, but beyond that Ms Mitchell had no sharp
criterion or bright line to offer. Her approach was a
different one. Here, she did not go the distance of
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averring bad faith; she could not do so. However, as
counsel, she explained that her role was to be satisfied
that any warrant on the faith of which evidence
prejudicial to her client had been seized was lawful.
Where, as here, a warrant had been granted on the
application of a police officer and without prior notice
to the complainer, she had very little information as to
the basis upon which the justice granted the warrant.
This was in fact the second bill of suspension that had
been presented by the complainer in this case. It was
only on presentation of the first bill that the complainer
and his representatives were provided with the justice’s
report and therefore placed in a position to advance
criticisms of the evidential basis upon which the
warrant had been granted. She had averred all that she
could. In order for her to say more she required to
explore matters at an evidential hearing.  Thus, the
purpose of the remit was essentially an inquiry at large
in order to arrive at, as it is put in the bill,

“an assessment ... on the behaviour of the police
(particularly with reference to the fact [that] the
surveillance logs do not seem to support to support the
assertions made about meetings and the carrying of
bags etc) ...[so that] the court can have the opportunity
to consider whether the grant of a warrant in these
circumstances should stand.”

[12] In our opinion, our criminal procedure
does not, and indeed should not, provide for such a
second-guessing of the decision by a justice of the
peace, magistrate or sheriff to grant a search warrant, in
exercise of the power conferred by section 23(3) of the
1971 Act. It is different when a police officer at his
own hand, purportedly in terms of the power conferred
on a constable with the requisite suspicion by section
23(2) of the Act, has searched the person of an accused
person or his vehicle. Then, the admissibility of any
evidence recovered during such a search can be
objected to and the issues as to whether the constable
did indeed have both the requisite suspicion and
whether objectively he had reasonable grounds for
forming it, can be explored, if necessary after the
leading of evidence at an evidential hearing in terms of
sections 72(6)(b) and 79(2)( b)(iv) of the 1995 Act. A
reason for the difference is that in the case of a section
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23(3) warrant, authority for the search only arises
through the intervention of “an independent judicial
figure who actually considers the circumstances and
decides whether to grant the warrant”: Birse v
MacNeill supra at para [10]. The statutory scheme is
to confer the jurisdiction to grant the warrant to the
justice of the peace and with it the jurisdiction to
consider whether the statutory criterion for granting the
warrant has been met. That criterion is no higher than
the justice’s satisfaction that there is reasonable ground
for suspecting and, consistent with the frequent need for
expedition, hearsay (and indeed hearsay of hearsay)
may be enough to supply the justice with the necessary
information.

[13] This is not to say that a section 23 (3)
warrant cannot be suspended by this court. If the
justice’s decision has proceeded on the basis of no or
very clearly insufficient information, that would permit
this court to suspend a warrant.  Similarly, if the
jJustice’s decision was vitiated by the police knowingly
having supplied him with erroneous information, this
court could intervene. There may Dbe other
circumstances in which a relevant case could be pled.
However, as is usually the case with litigation, at least
as conducted in Scotland, if a party has a case he must
plead it and do so with reasonable specification. Only
then, if the averments are relevant and it is necessary to
do so, will he be allowed to go to proof. In other
words his pleadings must state in terms why he is
entitled to the remedy he seeks before he is allowed to
lead evidence in support of his case. It is not good
enough to say that he does not know whether he has a
case or not but that he might, and that therefore the
court should help him to find out what that case may be.
That is often described as “fishing”. At best that is
what the complainer is seeking to do here, that is to
embark on a hearing with a view to acquiring
information which might allow him to plead a relevant
basis for setting aside the warrant granted on 4 April
2012. We say “at best” because at least some of what
appears in the bill and some of what was said by Ms
Mitchell seemed to suggest that it might be open to this
court to evaluate, in the light of all available
information, the quality and completeness of what was

o1




put before the justice, with a view to revisiting the
decision to grant a warrant. This court has no power to
do that.

[14] For these reasons we refuse to pass the
bill of suspension,

YrpaxHenue 3.

W3yunte cyneOHOe penieHMe W HaWIWTe CpeACTBa pealu3aluuu
CJIEIyIOIIMX KOHLENTOB: 3aKOH, HAPYIIEHHE, CIIPABEIIUBOCTb.

Commonwealth v. Clarke

Supreme Judicial Court, January 13, 2012

A suspect’s nonverbal expressive conduct, such as shaking his
head back and forth in a negative manner, suffices to invoke his
right to remain silent both under the Fifth Amendment and Article
12.

While being held by the police for custodial interrogation,
and after being advised of his Miranda rights, the defendant shook
his head from side to side in response to the question, "So you don't
want to speak?" The police continued questioning the defendant,
who eventually made incriminating statements. The defendant was
subsequently charged with assault and battery and indecent assault
and battery. He moved to suppress his incriminating statements,
arguing that he had invoked his right to remain silent by shaking his
head from side to side. A lower court judge allowed his motion to
suppress, and a single justice of Supreme Judicial Court allowed the
Commonwealth's application for leave to appeal that ruling (Mass.
R. Crim. P. 15(a)(2), as appearing in 422 Mass. 1501 (1996)), and
reported the case to the full court.

Fifth Amendment:

The Fifth Amendment provides that "[n]o person ... shall be
compelled in any criminal case to be a witness against himself...." In
Miranda v. Arizona, 384 U.S. 436 (1966),

the United States Supreme Court held that the privilege
against self-incrimination extends to state custodial interrogations.
During custodial interrogations, Miranda requires that the defendant
"be warned prior to any questioning that he has the right to remain
silent, that anything he says can be used against him in a court of
law, that he has the right to the presence of an attorney, and that if
he cannot afford an attorney one will be appointed for him prior to
any questioning if he so desires." Miranda, supra at 479. Unless the
government can prove the voluntary, knowing, and intelligent
waiver of these rights after such warnings are given, any statements

52




made by the suspect are inadmissible.  See Commonwealth v.
Simon, 456 Mass. 280, 286-287 (2010).

While the *responsibility for invoking the protections
guaranteed by Miranda and art. 12 rests squarely in the hands of
criminal defendants.” Commonwealth v. Collins, 440 Mass. 475,
479 n. 3 (2003), quoting Commonwealth v. Beland, 436 Mass. 273,
288 (2002), Miranda sets a “lower bar” for the invocation of those
rights. "If the individual indicates in any manner, at any time prior
to or during questioning, that he wishes to remain silent, the
interrogation must cease." Miranda, supra at 473-474. In the recent
case of Berghuis v. Thompkins, 130 S. Ct. 2250, 2263 (2010), the
United States Supreme Court ruled that criminal defendants must
"unambiguously” announce their desire to be silent. This is an
objective test, requiring "that a reasonable police officer in the
circumstances would understand the statement™ to be an invocation
of Miranda rights. Davis v. United States, 512 U.S. 452, 459
(1994).

Relying on Thompkins, the Commonwealth in this case
argued that the defendant must actually speak to invoke the right to
remain silent. The Supreme Judicial Court rejected that argument,
ruling that the defendant’s negative shaking of his head satisfied
both federal and state constitutional standards for invoking his right
to silence. Despite his silence, the defendant’s conduct, “an explicit
headshake in response to a direct question” was sufficiently
communicative to invoke his right to remain silent.

The Court also addressed whether Article 12 provides greater
protection against self-incrimination than the Fifth Amendment, in
light of the “unambiguous” standard articulated in Thompkins. The
Court found that Article 12 does afford greater protections than the
Fifth Amendment. “To impose a heightened standard of clarity as a
prerequisite for prewaiver invocation of the right to remain silent
would strike at the core of the privilege against self-incrimination.”
The Court held that “even if the defendant’s conduct was
insufficient to meet the federal Thompkins standard, the defendant
acted with sufficient clarity to invoke his art. 12 right to remain
silent.”

Scrupulously Honored:

Once invoked, the right to remain silent must be
"scrupulously honored" by law enforcement officers. Michigan v.
Mosley, 423 U.S. 96, 104 (1975). See Commonwealth v. Brant, 380
Mass. 876, 882, cert. denied, 449 U.S. 1004 (1980). The Mosley
Court looked at three factors in deciding whether the suspect’s
rights were “scrupulously honored”: the police (1) had
immediately ceased questioning; (2) resumed questioning "only
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after the passage of a significant period of time and the provision of
a fresh set of warnings"”; and (3) limited the scope of the later
Interrogation "to a crime that had not been a subject of the earlier
interrogation.” Mosley, supra at 106.

The Court found that none of the three factors were present in
this case: the police did not immediately cease questioning after the
defendant's “unambiguous” nodding of his head, there was no pause
in the interrogation, and the police continued questioning the
defendant regarding the crimes for which he had been arrested.
Thus, the Court found that the officers did not “scrupulously honor”
the defendant's right to remain silent and affirmed the lower court’s

ruling to suppress the defendant’s statements.

VYrpaxuenue 4.

M3yuute cyneOHOE pelleHHne W HaWJIuTe CpeAcTBa peaau3aiun
CJIEAYIOIINX KOHIIENITOB: BIaCTh, 3aKOH.

Commonwealth v. Rodriguez and Dean-Ganek

Commonwealth v. Rodriguez

Supreme Judicial Court, January 12, 2012

Mass. R. Crim. P. 29(a) gives a judge the authority to reduce a
defendant’s sentence after accepting the Commonwealth and defendant’s
agreed plea recommendation.

On November 19, 2009, the defendant and the Commonwealth
entered into a plea agreement where the defendant agreed to offer a plea
of guilty to the charges of possession with intent to distribute a class B
and D substance and additional charges in Boston Municipal Court for a
concurrent two and one-half years sentence to the house of correction.
The Commonwealth agreed not to seek indictments for those charges. A
judge accepted the defendant’s plea and adopted the sentencing
recommendation.

On January 6, 2010, on his own motion, the judge ordered a
hearing to consider whether the sentence should be revised and revoked
under Mass. R. Crim. P. 29(a). Immediately thereafter, the judge revised
the sentence to a concurrent sentence of two years in the house of
correction with one year to serve and the balance suspended for two
years. The Commonwealth filed a petition under GL. c. 211, § 3 asking a
single justice to revise and remand the sentence to its original form, and
the single justice reserved and reported the case to the full Court.

The Commonwealth argued that “once a judge accepts the terms of
an agreed recommendation in a plea agreement, the judge is bound by the
terms of the agreement and may not exercise the authority under rule 29
to revise or revoke the sentence.” The SJC disagreed.
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The Court cited the language of Mass. R. Crim. P. 12(b)(1)(B) that
indicates a plea conditioned on an agreement ““shall not be binding upon
the court.” Unlike Federal R. Crim. P. 11, rule 12 does not create any plea
agreement where the recommendation is binding on the judge. “[R]ule
12 protects a defendant from the risk that the judge will exceed the
prosecutor’s recommendation, but does not protect the Commonwealth
from the risk that the judge will impose a sentence below the prosecutor’s
recommendation.” The Court acknowledged that sentencing is one of the
most difficult judicial responsibilities and that Mass. R. Crim R. 29(a)
permits a judge to revise a sentence based on new information that is
learned after sentencing, to correct incomplete or mistaken information
offered at sentencing and to revise a sentence where justice otherwise
“may not have been done.”

Based on these reasons, the Court held “[a] judge, therefore, is not
barred from reducing a sentence the judge has imposed until the time
limits established in rule 29 to revise or revoke a sentence have expired.
The existence of a plea agreement, even a plea agreement with an agreed
recommendation, does not bind a judge to a sentence the judge later
determines to be unjustly harsh.”

Commonwealth v. Dean-Ganek

Supreme Judicial Court, January 12, 2012

The Commonwealth has no authority to require a judge to vacate a
defendant’s guilty plea, when the Commonwealth made a charge
concession as part of an agreed upon plea and the judge imposed a less
severe sentence.

The defendant was charged with one count of armed robbery, in
violation of GL. c. 265, § 17. The Commonwealth and the defendant
agreed that the Commonwealth would reduce the charge to larceny from
a person for an agreed upon plea to two years with six months to serve
and the balance suspended with detailed probation conditions (the
Commonwealth also agreed to dismiss an unrelated charge of leaving the
scene of property damage). The judge accepted the plea and then
imposed a lesser sentence. The Commonwealth appealed.

The Commonwealth argued that Mass. Rule Crim. P. 12 did not
preclude the Commonwealth from withdrawing its consent to a plea
where the judge imposes as sentence less severe than the agreed
sentencing recommendation. The SJC was not persuaded by this
argument. “The Commonwealth relinquishes nothing where a defendant
pleads guilty; it has simply obtained the guilty finding it would have
sought at trial without the time and expense of a trial. Therefore, in a plea
colloquy, the Commonwealth's only role is to provide the factual basis for
the charge; at no point does the judge ask for or need the
Commonwealth's consent.” The only time the Commonwealth’s consent
Is relevant is when the defendant unilaterally attempts to plead to a lesser
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offense because the charging decision belongs to the prosecutor.
However, when the Commonwealth exercises its prerogative to nolle
prosequi a portion of a charge, the defendant is entitled to offer a plea of
guilty to that charge without the Commonwealth’s consent.

“Where the Commonwealth has entered into a plea agreement and
the defendant has honored its terms and relied on the agreement to waive
his right against self-incrimination and admit his guilt at the plea hearing,
we shall not release the Commonwealth from its obligations under the
agreement simply because the judge, who is not a party to the agreement
and under rule 12 is not bound by the agreement, did not accept the
sentencing recommendation.”

NOTE: When the Commonwealth is reducing a charge contingent
on the judge’s sentencing the defendant to the agreed recommendation,
the Commonwealth must notify the judge to the provisions of the
agreement under Mass. R. Crim. P. 12(b)(2) and best practice suggests all
contingencies should be written on the nolle prosequi. The Court
suggests a prosecutor concerned that a judge may impose a lenient
sentence despite a plea agreement can conference the case with the judge
before the tender of plea and inquire whether the judge is inclined to
accept the plea; however, a judge is under no obligation to reveal any
inclination before sentencing.

Yrpaxuenue 5.
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JUDGMENT OF THE COURT
The application for leave to appeal is dismissed.

REASONS

[1] Mr Teddy was charged with two offences resulting from protest
activity close to the site of proposed oil exploration activity outside New
Zealand’s territorial waters. He was the master of a protest ship. He was
charged under s 65(1)(a) of the Maritime Transport Act 1994 (MTA) with
operating that ship in a manner that caused unnecessary risk to the oil
exploration vessel. He was also charged under s 23(a) of the Summary
Offences Act 1981 (SOA) with resisting a constable in the execution of his
or her duty.

[2] The District Court Judge held that the Court did not have
jurisdiction in respect of the charges because neither s 65 of the MTA nor s
23 of the SOA had extraterritorial effect.[1] That decision was reversed on
appeal to the High Court.[2] The High Court decision was upheld by the
Court of Appeal, though for reasons that differed from those of the High
Court.[3]

[3] The essential difference between the High Court and the Court of
Appeal related to the effect of s 413 of the MTA, which provides:

413 Place where offences deemed to be committed

For the purpose of giving jurisdiction under this Act, every offence
shall be deemed to have been committed either in the place in which the
same actually was committed or in any place in which the offender may be.

[4] The Court of Appeal found that s 413 gave extraterritorial effect
to s 65 of the MTA.[4] Both the District Court and the High Court had
found that it did not. But the High Court found that s 65 had extraterritorial
effect for other reasons.

[5] In the High Court, Woolford J found s 65 had extraterritorial
effect for the following different reasons:*(a) By virtue of the decision in
Sellers v Maritime Safety Inspector[5] and arts 92 and 97 of the 1982
United Nations Convention on the Law of the Sea (UNCLOS), New
Zealand has exclusive jurisdiction over New Zealand ships on the high seas.

*(b) Under art 94 of UNCLOS New Zealand is required to exercise
its jurisdiction by taking such measures for ships flying its flag as are
necessary to ensure safety at sea with regard to the prevention of collisions.

*(c) While New Zealand ships were not part of New Zealand
Territory, and there is no express wording in the MTA conferring
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extraterritorial jurisdiction, the MTA applies by necessary implication to
New Zealand ships beyond the territorial sea because of both the statutory
context and New Zealand’s international law obligations.[6]

[6] Woolford J also decided that the Court had jurisdiction in respect
of the charge under s 23(a) of the SOA because:*(a) The power of the Police
under s 317 of the Crimes Act 1961 to enter premises to arrest an offender
authorised the Police to board the San Pietro to arrest Mr Teddy because a
vessel is within the expression “premises” and they had witnessed him
breaking the law. This power applied extraterritorially by virtue of s 5(1) of
the Crimes Act.

*(b) The power of the Police to arrest Mr Teddy without a warrant
came from ss 31 and 315 rather than s 317A of the Crimes Act. Sections 31
and 315 applied because Mr Teddy was liable under s 65(1) of the MTAto a
term of imprisonment of up to one year and s 5(1) of the Crimes Act gave
them extraterritorial effect. Section 317A did not apply because a vessel is
not a “vehicle”.

*(c) The offence of resisting arrest under s 23(a) of the SOA must
apply extraterritorially as a necessary corollary of the extraterritorial
application of the power to arrest.

[7] The Court of Appeal said that on its face s 413 does appear to
give jurisdiction under the MTA by deeming every offence to have been
committed either where it was committed or “in any place in which the
offender may be”. The latter is intended to extend the Court’s jurisdiction in
respect of any offence under the MTA to the place where the offender is,
even if that is not where the offence was in fact committed. This
interpretation would mean that a person in New Zealand who is alleged to
have committed an offence under the MTA outside the territorial
jurisdiction of the New Zealand Courts may nonetheless be tried for that
offence in New Zealand.[7]

[8] The Court of Appeal considered that the decision in R v Hinde[8]
supported this approach to the interpretation of a predecessor to s 413. The
Court held that the High Court was wrong to hold that R v Hinde did not
apply and should have followed it, despite the views of certain
commentators doubting Hinde.[9] The Court of Appeal considered whether
it should depart from its own previous decision in Hinde and decided that it
should not do so.

[9] The Court of Appeal held that, based on the decision in Hinde, s
413 does expressly confer extraterritorial jurisdiction on a New Zealand
Court in respect of offences under s 65. Alternatively the jurisdiction arises
by necessary implication from the text of s 413.

[10] The Court held that the arrest powers provided by the Crimes
Act empower the New Zealand Police to stop and board vessels and to
arrest offenders extraterritorially. The Court agreed with Woolford J that by
virtue of s 5(1) of the Crimes Act, the police were able to arrest Mr Teddy
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without a warrant pursuant to ss 31, 315 and 317 of that Act and that as a
necessary corollary of this the offence of resisting arrest under s 23(a) of the
SOA must also apply extraterritorially.[10]

[11] The MTA was amended with effect from October 2013. The
amending legislation removes any doubt about the extraterritorial effect of s
65 of the MTA.[11] There are also now new offence and enforcement
provisions in the Crown Minerals Act 1991 dealing with conduct interfering
with structures or ships engaged in mining activity in the territorial sea, in
the exclusive economic zone or above the continental shelf.[12] The effect
of these amendments is that any decision in the present case will have no
ongoing significance.

[12] The present application does not therefore meet the criterion in
s 13(2)(a) of the Supreme Court Act 2003 for the granting of leave: no point
of general or public importance arises.[13] So the application falls for
consideration under s 13(2)(b) of the Act: has there been a substantial
miscarriage of justice or could there be one if the proposed appeal is not
heard by this Court?

[13] We accept that there is room for argument about the effect of s
413. But, in order to establish a substantial miscarriage of justice, the
applicant would need to establish that the reasons given by both the Court
of Appeal and the High Court were incorrect. Having carefully considered
the reasoning of both Courts and the submissions made by both parties in
this Court, we are not persuaded that the applicant has satisfied that
criterion.

[14] Leave to appeal is therefore refused.

Solicitors:
Lee Salmon Long, Auckland for Applicant
Crown Law Office, Wellington for Respondent
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